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application  153 

Taxation  of,  at  Quarter  Sessions — ^Practice — ^Adop- 
tion of  rule  275 

Of  prosecution — ^Payment  of,  out  of  money  found  on 
the  prisoner — Prisoner  made  bankrupt  before 
conviction    348 

Of  prosecution  removed  by  certiorari — ^If  prosecutor 
must  be  a"party  grieved" 384 

CBIMINAL  LAW. 

Evidence — Confession — ^Admissibility  of 28 

Indecent  assault-— Consent  or  submission — Child  of 

tender  years 29 

Indictment — ^Amendment — Description    of    thing 

stolen— 14  A^  15  Vict.  c.  100,  s.  1 -30 

Extradition — Prisoner  convicted  in  France — Sur- 
render to  authorities  under  the  Extradition  Act 

1870 42 

Larceny — Indictment — Description  of  money    62 

Perjury — Before  a  deputy-coroner-^urisdiction — 

Inquisition  64 

Larceny — Gk)ods  obtained  by  a  trick — Credit 66 

Bankruptcy — ^Indictment  for  conspiracy  to  remove 
goods  in  contemplation  of  bankruptcy — ^Debtors' 

Act  1869,  s.  11    95 

Contempt — Speeches  at  pubUc  meetings  pending 
the  trial  of  an  indictment — Collection  of  funds 
for  defence — Vituperation  of  the  judge  and  wit- 
nesses— Privilege  of  a  member  of  Parliament 98 

Certiorari — Bemoval  of  indictment  for  perjury  to 
the  Queen's  Bench — ^Trial  at  Bar — Offence  in  two 

countries  109 

Forfeiture — ^Felon — Colonial  conviction —  Preroga- 
tive of  Crown 140 

Forgery  of  letters  of  orders  to  a  clergyman    171 

Administration  of  a  noxious  thing  to  procure  mis- 
carriage— Ejvidence  of  being  an  accessory  1 74 

Arson — Is  a  stack  of  straw  within  24  A  25  Vict.  c. 

97,  s.  17? 176 

False  pretences — Divisibility  of  evidence 177 

Embezzlement — Beceipt  of  money  as  servant — 24  & 

25  Vict.  c.  96,8.  68 197 

Larceny — By  finding— As  bailee 199 

Embezzlement — Whether  a  clerk  or  servant  200 

False  pretences — Larceny — ^Second  indictment  for 
the  same  offence^Distinction  between  a  false 
pretence  and  a  larceny  by  trick 201 


Vlll 


MAGISTRATES'  CASES. 


SUBJECTS  OF  CASES. 


Laroenj — Partmg  with  poflaession  of  money  nnder 
a  mistake — ArUmus  furamdi page  217 

Extradition  Act  of  1870 — Frandnlent  bankmptcy — 
Aooessoriea — Depositiona — ^Beqnirements  of  the 
treaty — Time  of  application  of  the  Aot   229 

Extradition — Dnty  of  polioe  magistrate — His  deci> 
sion  not  receivable — ^Deposition  of  a  witness  ex- 
amined at  a  former  hearing  before  a  different 
polioe  magistrate 257 

False  pretences — ^Indictment — Beoeiving  aider  by 
Tordict 259 

Evidence — Admissibiliiy  in  evidence  of  depositions 
on  oath  of  a  prisoner — Criminating  questions — 
Ignorantia  juris — Caution  to  witness 265 

Larceny — Whether  servant  or  bailee  302 

Bape — Consent — Idiotgirl    303 

Larceny — By  abailee 305 

Larceny — ^By  a  bailee — Offence  punishable  sum- 
marily    306 

Larceny  or  receiving — Accessory  in  the  second 
degree  307 

Laroeny — Indictment — Corpus  delicti 327 

Evidence — Admissibility  of  a  certified  copy  of  a 
register  of  births 327 

Fraudulent  conversion  of  money  by  an  agent — 
Direction  to  apply  to  a  given  purpose — 24  &  25 
Vict.  c.  96,  8.  76 344 

Prosecution — ^Payment  of  costs  of  out  of  money 
found  on  the  prisoner — ^Adjudicated  bankrupt 
before  conviction — ^Bight  of  trustee  to  money  so 
found— Abolition  of  Forfeiture  Act  1870,  s.  3    ...  348 

County  bridge — Damage  done  by  a  locomotive — 
Bepairs— 24  &  25  Vict.  c.  70 381 

Certiorari — Bemoval  of  indictment  by,  into  the 
Queen' s  Ben ch 384 

Costs  of  prosecution — If  necessary  that  prosecutor 
should  be  a  "  party  grieved  "  under  5  &  6  Will.  & 
M.  c.  ll,s.  3   384 

Debtors'  Act  1869,  s.  15,  sub-s.  5 — Fraudulent  re- 
moval of  property  by  debtor — Assignment  before 
liquidation— Bills  of  Sale  Act  407 

Evidence — What  sufficient  of  a  criminal  aot  to  sup. 
port  a  civil  action — Difference  between  that  and 
a  criminal  prosecution    450 

Misdemeanor— 24  &  25  Vict.  c.  96,  ss.  95, 96 — Mis- 
appropriation of  money  by  an  attorney  491 

Practice — Trial  at  bar  for  perjury — Motion  for  new 
trial,  or  in  arrest  of  judgment — Competency  of 
court  in  banco  to  re-hear  points  of  law — Venue 
upon  removal  from  Central  Criminal  Court —Ad- 
journment of  trial — Sentence  out  of  term    497 

DEBTOES'  ACT. 

S.  15 — Misdemeanor — Fraudulent  removal  of  pro- 
perty by  debtor   407 

(See  Crvminal  Law.) 

DISTBESS. 

Colour  of  right — Bight  of  common  pivr   canise  de 

vicinage — Surcharge  of  cattle   417 

(See  Landlord  and  Tenant.) 

DOCKS. 
Eating  of » 309 

EASEMENT. 

Ancient  lights — Purposes  of  user — Interlocutory  ap- 
plication—  Mandatory  injunction 5 

Light  and  air — Derogation  from  grant — Grant  of 
easement  by  prescription  6 

Eavesdrop— Change  in  the  mode  of  enjoyment — 
Trespass  160 

Bight  of  way— Cul-de-sao — Obstruction- — Mutual 
rights    182 

Light  and  air — Injury  to  premises  not  taken  under 
the  compulsory  powers  of  the  Education  Act  1870  203 


ECCLESIASTICAL  LAW. 

Bight  of  perpetual  curate  to  nominate  one  church, 
warden — 89th  canon  pa^e    82 

New  parish — Contribution  of  inhabitants  to  burial 
ground — Bight  of  incumbent  to  burial  fees 120 

Chapelry  district — Sexton's  right  to  fees — Burial 
board 141 

Purchase  of  glebe  lands  by  a  railway — Be-invest- 
ment  of  purchase  money — Improvement  of  par- 
sonage house   289 

Commissioners  under  Church  Discipline  Aot — 
Discretion  of  the  Bishop— 3  &  4  Vict.  c.  86,  s.  3  325 

Payment  of  out  of  a  fund  m  court — Vicarage — Pur- 
chase of  "  lands  to  be  settled  to  like  uses  " — 42 
Geo.  3,  0.  116,  s.  100 344 

Church  Discipline  Act,  s.  3 — Issue  of  commission — 
Discretion  of  bishop — Fitness  of  promoter — Pro- 
hibition   383 

Division    of  parish  and    rectory — Bight  to    elect 

churchwardens     473 

(See  Burials — Chv>rch.) 

EDUCATION,  PUBLIC. 

Act  of  1870 — Injury  to  premises  not  taken  under 
the  compulsorv  powers  in — Lands  Clauses  Act...  203 

Transfer  of  a  cUarity  school  to  the  school  board — 
Elementary  Education  Act  1870,  s.  23 — ^Appoint- 
ment of  additional  trustees  322 

Education  Act  1870 — Injury  to  premises  not  taken 
under  compulsory  powers — ^Bemedy  of  injured 
landowner— Compensation 41 1 

(See  Schools,  Public.) 

ELECTION  LAW. 
EiiBcnoN  Petition. 

Taunton — ^Eolation  of  candidate  and  agent — Wh4t 
constitutes  agency — ^Association  of  candidate  with 
canvassers — Previous  election  petition,  then  pe- 
titioner being  the  now  respondent — Evidence — 
Production  of  telegrams  by  the  poet  office  483 

Practice — Charge  at  previous  election  of  bribery 
by  the  same  persons  employed  at  this  election  439 

Ballot  Act  and  rules — ^Application  to  inspect  marked 
register,  rules,  and  rejected  ballot  papers — Sealing 
up  marked  register  with  counterfoils — Order  to 
produce  marked  register  for  inspection  —  What 
insufficient  case  for  inspection — Meaning  of  rule 
40 482 

Time  within  which  petition  may  be  presented — 
When  is  return  made  to  the  Clerk  to  the  Crown 
— Date  from  which  the  twenty-one  days  begin  to 


run 


BSOISTBATION. 


487 


9 


Bight  of  a  Peer  of  Parliament 'to  vote — Incapacity 

County  franchise — ^Freehold — "  Actual  possession" 
of  a  rentcharge — Statute  of  Uses 13 

Practice — Bespondent  not  appearing — Ten  days' 
notice  of  intention  to  prosecute  appeal — Wbat 
is  a  reasonable  time — 6  Vict.  c.  18,  s.  14 17 

County  franchise — Actual  possession  of  a  rent- 
charge — Statute  of  Uses    258 

Practice — Order  of  court  to  overrule  its  own  de- 
cisions    253 

Practice — ^Unauthorised  alteration  of  lists — Notice 
of  objection  directed  according  to  altered  list 349 

Bight  of  an  Irish  peer  to  vote  858 

Borough  franchise — ^Absence  without  intention  to 
return 865 

Borough  franchise — Besidenoe — ^Exchange  of  house 
— AnimiLs  revertendi  858 

Borough  franchise — Officer  in  the  army — Aninvus 

revertendi 359 

(See  Mvm,icipal  Law — Ballot,) 

ELECTION  PETITIONS. 
(See  Election  Law — Municipal  Xroto.) 


MAGISTRATES'   CASES. 


IX 


SUBJECTS  OF  CASES. 


EMBEZZLEMENT. 

Beceipt  of  money  as  olerk  or  servant — 24  A  25  Yiot. 

0.96,8.68    pa^B  197 

Whether  a  clerk  or  aeryant   200 

(See  Criminal  Loav.) 

ENDOWED  SCHOOLS  ACT. 

Jnrifldiotion — Charitable  Tmsts  Act — ^Restriction 
on  right  of  appeal — Limit  of  amount  89 

EVIDENCE. 

Confefldon — ^Admissibility  of    28 

Of  acquittal  in  an  action  by  defendant  against  the 

proseontor  of  an  indictment  for  libel  56 

Ofbroeny 68 

Of  user  in  a  daimto  foreshore 68 

Of  being  an  accessory  to  the  administration  of  a 

noziona  thing  to  procure  miscarriage  174 

Of  false  pretences   177 

Of  knowledge  by  the  seller  of  the  adulteration  of 

food  187 

Admissibiliiy  in  evidence  of  depositions  on  oath  of 

a  prisoner — Criminatory    questions — Ignoramtia 

jurU — Caution  to  witness 265 

Who  is  a  bond  fide  traveller  ? — Burden  of  proof 

under  the  Licensing  Act  1872   290 

A  certified  copy  of  a  register  of  births  admissible  in 

a  criminal  case    327 

Production  of  telegrams  by  the  Post-office 433 

What  sufficient  of  a  criminal  act  to  support  a  civil 

action    450 

(See  Crvminal  Law.) 

EXCISE. 
(See  Tarns.) 

EXTRADITION. 

Prisoner  convicted  in  France — Surrender  to  authori- 
ties under  the  Extradition  Act  1870 42 

Act  of  1870 — Fraudulent  bankruptcy — ^Accessories 
— Dex>ositions — Requirements  of  the  treaty — 
Time  of  application  of  the  Act 229 

Duty  of  police  magistrate — ^His  decision  not  re- 
ceivable— Deposition  of  a  witness  examined  at  a 
former  hearing  before  a  different  police  magis- 
trate   257 

(See  Crifmnal  Loav.) 

FALSE   PRETENCES. 

Divisibility  of  the  false  pretence  evidence 177 

Difference  between,  and  larceny  by  a  trick — Second 

indictment  for  the  same  offence   201 

Indictment — ^Receiver — ^Aider  by  verdict    259 

(See  Criminal  Law.) 

FOOD,  ADULTERATION  OF. 
(See  AdvlUratian  of  Food.) 

FORESHORE. 

Bight  of — ^Purchase — ^Right  of  lord  of  manor — ^Evi- 
denceofuser  68 

FORFEITURB. 

Felon's  goods — Colonial  conviction — ^Prerogative  of 
down  140 

FORGERY. 

Are  letters  of  order  to  a  clergymen  within  24  &  25 
Vict  o.  98,  8. 20  ?  171 

(See  Criminal  Law.) 

FRAUD. 

Conversion  of  money  by — ^Direotion  to  apply  it  to 
a  given  purpose— 24  &  25  Vict.  o.  96,  s.  75   344 

(See  Criminal  La/w,) 


FRIENDLY  SOCIETY. 
Right  of  lunatic  member  to  relief  for  sickness — 18 
&  19  Vict.  c.  63,  s.  9  page  150 

GAME. 
Compensation  of  tenant  for  loss  by 285 

GAME  LAW. 

Agreement  for  compensation  for  injury  done  by 
hares  and  rabbits    375 

GLEBE. 
(See  Ecclesiaatical  Law.) 

GUARDIANS  OF  THE  POOR. 

Action  against  for  an  act  done  under  the  authority 
of  a  statute — Negligence— Bona  fidee — ^Necessity 
for  notice  of  action 116 

(See  Poor  Law.) 

HEALTH,  PUBLIC. 

Building  of  a  party-wall  contrary  to  a  bye-law — If 
a  continuing  offence  192 

Right  to  fin  up  ditches —Presumption 194 

In  an  action,  the  name  of  the  board  allowed  to  be 
substituted  for  that  of  the  clerk 301 

Public  Health  Act,  s.  69 — Local  Government  Act 
1858,  s.  53 — ^How  far  apportionment  conclusive — 
Failure  to  give  requisite  notice  of  intention  to 
dispute — Highway  or  no  highway    314 

(See  Local  Oovemment.) 

HIGHWAY. 

Limited  dedication — ^Right  of  owner  of  soil  to  plough 
up  footpath — ^Right  of  deviation  where  the  high- 
way is  f ounderous — ^Right  to  abate  nuisance 47 

Right  to  fill  up  ditches 194 

Contribution — Tolls  conditional  on  repairs — ^Ap- 
portionment— 4  &  5  Vict.  o.  59,  s.  1     264 

Stopping-up — Notice  of  special  purpose  by  the 
vestry — Sufficiency 207 

Non-user — Local  Act — Provisions  of,  must  be  satis- 
fied      283 

If  highway  or  not — Public  Health  Act — Local 
€k>vemment  Act 314 

Dedication  of  a  new  street  to  the  public 413 

Owner  of  soil — Trespass — Mandatory  injunction — 

Injury  completed  before  bill  filed 457 

(See  Bridge — Twmpike.) 

mCLOSURE  ACTS. 
(See  Commons  Incloswre.) 

INCOME  TAX. 
liabilily  of  profits  of  a  municipal  corporation — 
What  deductions  to  be  allowed — Principles  of 
assessment  HO 

INDICTMENT. 

Defective  averment  cured  by  verdict — Conspirapy 
to  remove  goods  in  contemplation  of  bankruptcy    95 

For  receiving  goods  obtained  by  false  pretences — 
Omission  to  set  out  false  pretence  in  the  indict- 
ment— ^Aider  by  verdict 259 

Removal  of,  by  certiorari — Costs  of  prosecution — 
If  prosecutor  should  be  a  "  parly  grieved  '*  under 

5  A6Will.  AM.  c.  ll,s.  3  384 

(See  Criminal  Law.) 

INNKEEPER. 

licensing  Act  1872,  ss.  45,  46 — Alehouse  licence — 
AnTiwn.1  value— Improvement  of  the  premises-— 
Illegal  condition  in  the  licence — Quashing 45 

Licensing  Act  1872 — Effect  of  incorporation  of  pre- 
vious statutes 92 


MAGISTRATES'  CASES. 


SUBJECTS  OF   CASKS. 


Licensing  Act  1872 — Conviction  during  current 
licence — Bight  accrued pagffl  155 

Forfeiture  of  licence  by  misconduct  of  tenant — Im- 
plied covenant 196 

Licensing  Act  1872 — ^Licence  to  sell  beer  at  a  fair — 
Non-necessitjr  of  an  occasional  licence 211 

Licensing  Act  1872,  s.  19 — ^Beerhouse  licensed  on 
Ist  May  1869 — Befusal  to  grant  a  certificate  after 
lapse  of  a  licence — Discretion  of  justices   243 

Licensing  Act  1872 — Sale  of  liquors  within  pro- 
hibited hours — Bond  fide  travellers — ^Burden  of 
proof — ^Honest  though  mistaken  belief  of  person 
supplying — Liability 290 

Licensing  Act,  s.  16 — Supplying  liquor  to  a  con- 
stable on  duty — ^Master  liable  for  acts  of  his 
servants   388 

Licensing  Acts  (Scotland) — Meaning  of  term  "  par- 
ticular locality  within  any  county,  district,  or 
burgh*' — Hoursof  closing 493 

(See  Licensing  Act.) 

JUET. 

View  by — ^Trial  in  the  absence  of  the  viewers — 
Mistrial    196 

LANDLOED  AND  TENANT. 
Landlord  preventing    owner    from    removing    his 

goods — ^What  amounts  to  a  conversion    59 

Agricultural  lease — Surrender  and  operation  of  law     67 
Liability  of  landlord  for  negligence  in  repair  of  an 

opening  in  a  street  to  a  coal  vault 214 

Implied    warranty    against   injury   to  tenant    by 

noxious  shrubs — Compensation  for  loss  by  game  285 
Agreement  to  pay  compensation  for  damage  done 

by  hares  and  rabbits — Arbitration  clause — ^What 

is  "  fair  and  reasonable ''  compensation  375 

(See  Distress,) 

LANDS  CLAUSES  CONSOLIDATION  ACT. 
Sect.  68 — Injury  to  land — Compensation 121 

LARCENY. 

Indictment — Description  of  money  62 

Goods  obtained  by  a  trick — Credit  66 

By  finding— By  a  bailee 199 

Distinction  between  a  larceny  by  trick  and  false 

pretences — Second     indictment    for     the    same 

offence 201 

Parting  with  possession  of  money  under  a  mistake 

— Animus  furandi 217 

Whether  servant  or  bailee— 24  &  25  Vict.  c.  96,  s.  3  302 

By  abaUee 305 

By  a  bailee — Offence  punished  summarily — 13  Geo. 

2,  s.  8—24  &  25  Vict.  c.  96,  s.  3  306 

Or  receiving — ^Accessory  in  the  second  degree  307 

Indictment — Corpus  delicti  827 

(See  Criminal  Law.) 

LIBEL. 

Indictment  for — Acquittal — Action  by  defendant 
agfainst  prosecutor  for  costs  —  Declaration — 
Plea — Jurisdiction — ^Evidence 56 

Becovery  of  costs  from  a  prosecutor  of  an  indict- 
ment for  ^ 58 

General  plea  of  justification — Criminal  charges 189 

LICENSING  ACT. 
Sect.  16 — Supplying  liquor  to  a  constable  on  duty 

— Master  liable  for  act  of  his  servant 88 

(See  Inrticeeper.) 

LIGHT. 

Ancient  light — ^Purposes  of  user — ^Mandatory  in- 
junction           5 

Light  and  air — Gbant  of  easement  by  implication — 
Derogation  from  grant  6 

(See  Easement,) 


LOCAL  BOARD. 
Betnming    officer  a   candidate —Qiao    wanamio — 
Grievance     page    87 

LOCAL  GOVERNMENT. 

Building  of  a  party-wall  contrary  to  a  bye-law — 
Continuing  offence — ^Whatis 192 

Act  of  1858,  c.  63 — Apportionment  of  expenses — 
Notice  to  dispute    314 

20  A  21  Vict.  c.  98,  s.  34— What  is  a  "new  build- 
ing p  ** — Bye-law  of  local  board — Re-erection 361 

(See  Healthy  Public.) 

LOCAL  LAWS. 

Harwich  Improvement  Act    40 

Market  Harborough  and  Brampton  Turnpike    151 

West  Ham  Local  Government  Act  194 

Bolton  Corporation  Act  1872 — line  of  shops 397 

LONDON,  LAWS  OP 
(See  MttropoUsy  Laws  of.) 


MARKET. 

Open  street — Stallage  for   cattie — Grant — Lord  of 
the  manor — ^Action  to  recover 


8 


METROPOLIS,  LAWS  OP  THE. 

Metropolitan  Local  Management  —  Paving  new 
streets — Apportionment  of  expense  of  between 
owners — Liability  of  present  and  future  owners — 
Power  of  board  to  sue  future  owners  18 

Metropolitan  Local  Management — Rating  of  a 
bridge  over  a  railway — Dedication  to  the  public 
— Lighting  85 

Bight  of  meeting  in  Hyde  Ftirk — ^Rules  of  park 52 

City  of  London — Liability  to  Income  Tax  on  profits 
— Principle  of  assessment — ^What  deductions  to 
beallowed    110 

Metropolitan  Ghw  Acts — Construction — Incorpora- 
tion of  inconsistent  provisions 120 

Metropolis  Board  of  Works — Injury  to  land — Lands 
Clauses  Act,  8.  68   121 

Commissioners  of  Sewers — ^Interrogatories — Prac- 
tice     188 

Holbom  Valley — Improvement — Injury  to  trade  by 
works — ^Remote  damage — Compensation 189 

Metropolis  Local  Government  Act,  ss.  25,  107 — 
Cfeneral  line  of  buildings — Penalty  within  six 
months 213 

Metropolitan  Police  Act,  s.  44 — ^limitation  of  time 
for  taking  proceedings — Vaccination  Act — Im- 
plied repeal 241 

Metropolis  Local  (Government  Act  1855,  ss.  96, 102, 
o.  226 — Roof  of  cellar — ^Pavement  of  footway — 
Expense  of  repair   297 

Metropolis  Local  Management  Acts,  1855  and  1862 
— ^E^enses  of  paving  new  streets — ^Apportion- 
ment of  between  owners — Liability  of  future 
owners — Chargeonland    299 

Building  Acts — Payment  of  expenses  incurred  in 
respect  of  building  dangerous  structures — Sur- 
veyor's fees 882 

Metropolis  Poor  Act  1867,  s.  16— Right  of  a  sala- 
ried solicitor  to  compensation  866 

Metropolitan  commons — 29  &  80  Vict.  o.  122—84  & 
85  Vict.  o.  Ivii — Right  to  renew  a  tavern  sign 
post 878 

Municipal  Elections  Amendment  Act  1867 — Right 
to  vote  at  ward  elections — Change  of  premises — 
Twelve  months' occupation  892 

Metropolis  Local  Management  Act  1855,  s.  105 ;  Act 
of  1862,  8.  52 — ^Paving  and  sewering — ^Incidental 
costs  and  charges — Costs  of  collection,  survey, 
planand  notices — ^Building owner 899 

Metropolitan  Local  Management — ^New  street — 
Highway — Dedication  to  public  413 


MAGISTRATES'   CASES. 


XI 


SUBJECTS  OP   CASBS. 


Metropolitan  Local  Management  1855  (sb.  68,  69, 
72,  82, 125) — Duty  of  vestrj  as  to  (deaning  of 
sewers — Damage  caused  by  an  unknown  sewer — 
Construction  of  statutes  imposing  duty  upon 
public  body page  479 

MINES,  EEGXTLATION  OP. 

Owner  not  responsible  for  negligence  of  servants — 
Penal  enactments 817 

MISDEMEANOR. 

Misappropriation  of  money  by  an  attorney — ^Indiot- 
mentfor  491 

(See  Criminal  LoAO.) 

MUNICIPAL    COEPOBATION. 

Election — ^Ballot  Act — ^Voting  papers — Counterfoils 
— ^Amendment  of  petition 81 

Income  Tax  on  profits — Principle  of  assessment— 
What  deductions  to  be  allowed 110 

Application  of  borough  funds  to  public  benefit  of 
inhabitants — Surplus 158 
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BOLLS  COUBT. 

Reported  by  G.  Welby  Kino,  and  H.  Oodsfbox,  Esqpn., 

BaiTi8ter8>at-Law. 


July  29  and  30, 1872. 

Be  The  Planet  Benefit  Building  and  Investment 

Society. 

Benefit  building  society  —  Petition  >  to  unnd-up  — 
Withdrawing  member — Discretion  of  the  court. 

By  the  rules  of  a  benefit  building  society  it  was  pro* 
vided  that  any  member  holding  investment  shares 
who  should  be  desirous  of  withdrawing  his  invest- 
ment should  be  allowed  to  do  so  upon  giving  a 
month's  notice  in  writing,  amd  thai  if  several 
memhers  should  give  notice  at  one  time  they  should 
be  paid  in  rotation  according  to  priority  of  notice. 
Provisions  were  also  vnade  for  the  reference  of 
disfuies  to  arbitration, 

A,,  the  holder  of  five  investment  shares  representing 
2501.,  gave  the  notice  of  withdrawal.  The  society 
had  previously  received  notices  from  a  large 
number  of  me^nbers  of  their  desire  to  withdraw 
their  investment  shares  to  the  amount  of  about 
350,0001.,  which  sum  then  remained  to  be  paid. 

Subsequently,  alterations  were  made  in  the  rules, 
and  it  was  provided  that  payment  to  withdrawing 
members  of  their  shares  should  be  made  by  in- 
stalments, 

A,,  not  having  been  paid,  at  the  expiration  of  the 
month  gave  the  statutory  notice  under  the  199^^ 
section  of  the  Companies  Act  1862,  and  subset 
quently  presented  a  petition  for  winding-up  the 
society. 

It  appeared  that  the  society  was  'perfectly  solvent,  bvi 
inat  time  wa^  required  to  realise  the  assets: 

Held,  thai  the  pehtionei'  as  a  withdrawing  m^nber 
tpcu  in  a  different  position  to  an  outside  creditor, 
and  was  not  entitled  ex  debito  justitim  to  an  order 
for  winding-up  the  society;  and  the  court,  in  the 
exercise  of  its  discretion,  dismissed  the  petition 
with  costs. 

This  was  a  petition  by  Mary  Emerson,  alleging 

herself  to  be  a  creditor  and  contribatory  of  the 
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Planet  Benefit  Building  and  Investment  Society, 
praying  for  an  order  for  the  winding-up  thereof. 

The  society  was  established  in  1848,  and  was 
dnly  enrolled  under  the  provisipns  of  the  Benefit 
Societies  Act  (6  &  7  Will.  4,  c.  32).  The  petitioner 
was  the  holder  of  five  fully  paid-up  shares  of  501, 
each,  which  she  had  acquired  at  various  times 
previously  to  the  year  1860. 

The  rules  of  the  society,  prior  to  the  alterations 
hereinafter  stated,  so  far  as  material  to  the  case, 
were  as  follows : 

JLLl.  Investment  shares, — InveBtment  shares  shall  be  of 
two  olasaes,  viz.,  paid-np  or  part  paid-np  shares  and 
enbacription  shares.  Any  member  may,  witii  the  consent 
of  the  directors,  haye  allotted  to  him  one  paid-np  share 
for  every  snm  of  501.  paid  by  him,  with  entrance  fee.  and 
shall  reoeiye  scrips  for  the  same  signed  by  two  ol  the 
directors  and  the  seoretaiy.  Any  member  may,  with  the 
consent  of  the  directors,  have  allotted  to  him  one  part 
paid-np  share  bv  payment  of  101.  or  more,  with  entrance 
fee,  to  which  additions  may  be  made  of  not  less  than  51. 
from  time  to  time  until  it  shall  become  of  the  valne  of 
50^,  when  it  shall  be  a  paid-np  share.  All  investments 
afterwards  made  by  snoh  member  shall  be  first  applied 
towards  making  his  share  a  completed  or  paid-np  share, 
and  no  member  shall  hereafter  be  re^stered  as  the  pro- 
proprietor  of  more  thim  one  part  paid-up  share,  except 
sucn  as  have  been  already  issued.  As  to  the  latter  class, 
every  member  shall  pay  on  each  subscription  share  the 
sum  of  5s.  per  month  until  such  share,  with  interest  and 
profits,  shaU  be  of  the  yalue  of  50{.,  when  it  shall  become 
a  paid-up  share,  and  the  member's  book  may  be  exchanged 
for  scrip  accordingly. 

XIII.  Withdrawals, — Any  member  desirous  of  with- 
drawing his  investment  shall  be  allowed  to  do  so  on 
giying  one  month's  notice  thereof  in  writing  to  the  secre- 
tar^.  Any  member  desirous  of  discontinuing  his  sub- 
scriptions altogether  without  withdrawing  his  investments 
shall  be  permitted  to  do  so,  provided  the  same  amount 
to  at  least  j610,  on  giving  one  month's  notice  thereof  in 
writing  to  the  secret&ry,  the  investments  previously  paid, 
if  amounting  to  £50  and  upwards,  bemg  allowed  to 
remain  as  a  paid-up  share,  or  as  many  paid-up  shares  as 
shall  be  equivalent,  or,  it  under  j650,  as  a  single  part 
paid-up  share  of  equivalent  value,  and  scrip  giyen  in 
exchange  for  the  subscription  book  accordingly,  subject 
nevertheless  to  the  provisions  of  rule  12  as  to  part  paid- 
up  shares.  If  several  members  shall  give  notice  to  with- 
draw at  one  time,  they  shall  be  paid  in  rotation,  according 
to  the  priority  of  notice,  provided  always  thatUie  widows 
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and  ohildren  of  deceased  membora  shall  have  preoedenoe, 
and  after  them  the  holders  of  paid-np  shares.  All  fines 
inonrred  proTiously  to  the  notioe  of  withdrawal  shall  be 
deducted  from  the  amoont  which  the  member  may  be 
entitled  to  receive. 

XIV.  Interest  and  profit. — ^Interest  at  the  rate  of  £5 
per  cent,  per  annnm  shall  be  added  to  all  subscription 
shares  of  twelve  months'  standing,  and  to  all  paid-np  and 
purt  paid-np  shares  of  three  months'  standing^.  Snares 
withdrawn  within  the  aboye  periods  shall  not  be  entitled 
to  any  interest.  All  shares  of  five  years'  standinff 
(except  as  next  hereinafter  mentioned)  shall  be  entitled 
to  an  equable  proi>ortion  of  nine-tenths  of  the  profits, 
which,  as  to  subscription  shares,  shall  be  annually  added 
to  their  value ;  but  no  profits  shall  be  allowed  on  any 
fractional  part  of  a  year.  The  remaining  tenth  shall  be 
carried  to  the  credit  of  a  fund  to  be  called  the  "  Beserve 
Fund,"  which  shall  accumulate  and  be  appropriated  as 
the  directors  may  from  time  to  time  determine,  subject 
nevertheless  to  the  approval  of  the  ensuing  annual 
meeting. 

No  profit  shall  be  allowed  to  any  paid-up  or  part  paid- 
up  shareholder  in  respect  of  money  which  has  not  oeen 
invested  in  the  society  for  at  least  twelve  months. 

AVI.  The  directors  may  borrow  money.^Aa  often  as  it 
shall  be  deemed  advisable  to  allot  an^  building  share  or 
shares,  when  there  shall  not  be  sufficient  moneys  in  the 
hands  of  the  bankers  to  the  credit  of  the  society,  it  shall 
'  be  lawful  for  the  board  to  obtain  from  the  bankers  or  any 
other  person  or  persons  such  sum  or  sums  of  money  as 
shall  be  necessary  to  provide  for  such  share  or  shares,  or 
fractional  parts  of  shares,  and  they  shall  make  such 
application  accordingly. 

XXIY.  Balloting  for  sha/res.  Paying  off  borrowed 
money. — Whenever  there  shall  be  no  application  for 
building  shares,  the  directors  shall,  in  the  first  i^lace, 
pay  off  by  ballot  all  the  paid-up  shares  or  fracaonal 
parts  of  paid-up  shares  granted  for  borrowed  money,  and 
then  the  board  shall  determine  upon  a  ballot  taking 
place  of  aU  the  investment  shares ;  and  the  board  shaU 

Say  to  such  person  or  persons  whom  the  ballot  shall 
etermine  liable  to  receive  the  share,  or  shares  so  to  be 

balloted  for,  the  fiUl  value  of  such  share  or  shares, 
according  to  rule  14,  and  the  member  shall  receive  such 
value  accordingly ;  but  in  no  case  shall  any  person  be 
comx>elled  to  take  at  one  ballot  more  than  one  quarter 
of  a  share  for  each  share  that  he  may  hold.  The  ballot 
to  be  taken  on  the  number  of  the  share,  and  not  on  the 
name  of  the  member.  Any  person  having  taken  the  one- 
fourth  part  of  a  share,  in  pursuance  of  the  ballot,  shall 
not  be  liable  to  the  ballot  for  or  in  respect  of  such  share, 
until  every  share  liable  as  aforesaid  shall  have  been 
balloted  for.  Previous  to  such  ballot  a  notioe  thereof 
shall  be  given  at  the  meeting  next  preceding  the  monthlv 
meeting  at  which  it  shall  &Ve  been  resolved  that  suon 
ballot  shall  take  place. 

XXVI.  New  rules,  a/nd  alterations  of  rules. — No  rule 
herein  contained,  nor  any  rule  hereafter  to  be  made,  shall 
be  altered,  rescinded,  or  repealed,  unless  at  a  general  meet- 
,  ing  of  the  society  convened  by  circular  sent  to  each  mem- 
ber, signed  hj  the  secretary,  stating  the  object  of  the 
meeting,  and  m  pursuance  of  a  requisition  addressed  to 
the^  directors  by  seven  or  more  of  the  members  of  the 
society,  which  said  requisition  and  notice  shall  be  publicly 
read  at  the  two  usual  meetings  of  the  society  to  be  held 
next  before  such  general  meeting  for  the  purpose  of  such 
alteration  or  repeal ;  and  unless  such  alte^tion  or  repeal 
shall  be  made  with  the  concurrence  of  three-fourtns  of 
the  members  of  the  society  then  and  there  present,  no 
such  proposed  alterations  shall  be  made. 

XXIX.  Reference  of  disputes  to  arbitraMon,  —  The 
board  for  the  time  being,  or  the  major  part  of  them, 
shall  determine  all  disputes  which  may  arise  respecting 
the  construction  of  these  rules,  ot  any  of  the  dauses, 
matters,  or  things  herein  contained,  and  also  of  any  bye- 
laws,  additions,  alterations,  or  amendments,  which  shall 
or  may  hereafter  arise  between  the  trustees,  officers,  or 
other  members  of  the  society ;  and  the  decision  of  the 
board,  if  satisfactory,  shall  be  conclusive ;  but  if  not 
satisfactory,  references  shall  be  made  to  arbitration  pur- 
suant to  the  10  Qeo.  4,  c.  56,  s.  27,  and  at  the  first  meet- 
ing of  the  society  after  the  enrolment  of  these  rules  five 
arbitrators  shall  be  elected,  none  of  the  said  arbitrators 
being  beneficially  interested,  directly  or  indirectly^  in  the 
funds  of  the  society.  And  in  each  case  of  dispute  the 
names  of  the  arbitrators  shall  be  written  on  pieces  of 


paper  and  placed  in  a  box,  and  the  three  whose  names 
are  first  drawn  by  the  comi^lahiing  party  or  some  one 
appointed  by  him  shall  be  arbitrators  to  decide  the 
matters  in  difference,  whose  decision  shall  be  final  and 
binding  on  all  parties ;  and  each  of  the  three  arbitra- 
tors so  drawn  and  attending  shall  receive  he.  remunera- 
tion. The  costs  of  tiie  reference  shall  be  paid  by  such 
party  as  the  arbitrators  shall  direct. 

The  societj  carried  on  a  very  extensive  business. 
On  the  12th  Jaly^  1872  there  were  4028  investing 
members,  whose  investments  amounted  to  832,000r. 

The  balance-sheet  for  the  year  ending  the  31st  Au^. 
1871  showed  assets  amounting  to  1,041,7442.  Qs.  ll£, 
and  liabilities,  including  the  value  of  the  invest- 
ment shares,  amounting  to  1,040,501^  ISs,  7d., 
leaving  a  balance  of  1242Z.  ISs.  4(2.  in  favour  of  the 
society.  After  the  publication  of  this  balance- 
sheet,  doubts  arose  as  to  the  solvency  of  the  society, 
and  on  the  26th  April  1872  the  petitioner  gave  the 
society  notice  of  withdrawal  of  her  investments, 
and  on  the  27th  April  her  solicitors  wrote  to  the 
society  threatening  legal  proceedings  in  default  of 
payment.  Previously  to  the  26th  April  1872  notices 
of  withdrawal  were  given  by  holders  of  shares  to 
the  amount  of  upwards  of  350,000Z.  At  a  meetins 
held  on  the  2na  May,  which  had  been  convenea 
pursuant  to  Rule  26,  a  committee  was  appointed 
to  make  alterations  in  the  rules,  and  certain  altera- 
tions were  accordingly  made  and  certified  on  the 
28th  Mav.  They  provided  that  no  investment 
shares  should  thereafter  be  issued,  and  that 
Rules  13,  14,  and  24  should  be  repealed,  and  the 
following  rules  substituted : 

XIII.  £iy  member  holding  au  investment  share  or 
shares  may  give  one  month's  notice  in  writing  to  the 
secretary  of  his  desire  to  withdraw  from  the  society,  and 
on  the  expiration  of  such  notice  he  shall  cease  to  be  a 
member  thereof,  but  he  shall  be  entitled  to  receive  divi- 
dends in  respect  of  his  investment  shares,  pursuant  to 
Bule  14,  and  to  be  paid  the  balance  of  the  principal  of 
his  investment  shares  or  shares,  when  the  funds  oi  the 
society  will  admit  of  it,  in  such  instalments  as  the 
directors  mav  determine. 

XI Y.  Until  the  income  of  the  society  shall  be  available 
for  the  purpose,  no  payment  shall  hereafter  be  made  on 
account  of  interests  or  profits,  but  in  the  mean  time  the 
holders  of  investment  shares  shall  receive  such  dividends, 
according  to  the  amount  of  their  respective  investments, 
and  in  part  payment  thereof,  as  the  directors  shall  from 
time  to  time  declare ;  the  first  of  such  dividends  to  be  de- 
clared on  the  first  Wednesday  in  August  1872 ;  the  second 
on  the  first  Wednesday  in  October  1872 ;  and  thereafter 
half-yearly  on  the  first  Wednesday  in  April  and  October  re- 
spectively. At  least  one-half  of  the  annual  cash  receipts 
of  the  society  (after  deducting  all  en)enses)  shall  be 
applied  to  the  payment  of  such  dividends. 

XXIY.  If  any  member  shall  purchase  from  the  society 
any  property  in  mortgage  to  the  society,  the  directors 
shall,  if  required  by  him,  accept  the  surrender  of  his  in- 
vestment shares  or  any  part  thereof  in  satisfaction  or 
discharge,  or  in  part  satisfaction  or  discharge  of  his  pur- 
chase monev ;  but  no  member  shall  be  entitled  to  any 
interest  on  his  investment  shares  so  surrendered  as  afore- 
said from  the  31st  Aug.  1871.  If  a  member  shall  redeem 
any  property  in  mort^bge  to  the  society,  the  directors 
may  in  their  discretion  accept  the  surrender  of  his  in- 
vestment shares  or  any  ]^at  thereof  in  satisfaction  or 
discharge,  or  in  part  satisfaction  or  discharge,  of  his 
mortgage  monev. 

On  tne  30th  May  1872,  the  petitioner  caused  a 
demand  in  writing,  under  her  nand,  to  be  served 
on  the  society,  pursuant  to  the  199th  section  of  the 
Companies  Act  1862,  which  demand  was  not  com- 
plied with ;  and  on  the  24th  June  1872  this  petition 
was  presented,  which  alleged  that  the  society  had 
practically  ceased  to  carry  on  its  business,  or  was 
only  carrying  it  on  for  the  purpose  of  winding-up, 
and  that  it  was  insolvent  and  unable  to  pay  its 
debts,  and  prayed  for  a  compulsory  winding-ap. 
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There  was  a  oonsiderable  mass  of  oonflicting 
evidenoe  as  to  whether  the  society  was  solvent  or 
insolyent. 

It  appeared  that  a  large  number  of  the  members 
who  had  ffiven  notices  to  withdraw  their  invest- 
ments had  cancelled  or  withdrawn  such  notices ;  on 
behalf  of  the  society  it  was  alleged  that  only  about 
one-third  of  the  notices  originally  given  had  been 
withdrawn,  whilst  on  behalf  of  the  petitioner  it 
was  alleged  that  less  thantwenty  who  had  priority 
to  her  insisted  on  withdrawmg,  and  that  the 
society  had  assets  available  for  the  immediate  pay- 
ment of  her  claim. 

It  appeared,  from  the  cross-examination  of  the 
persons  who  had  made  affidavits  on  behalf  of  the 
society,  that  the  society  had  received  large  sums 
on  deposit  from  the  public,  which  the  petitioner 
allied  that  the  directors  had  no  authority  to  do, 
and  that  about  120,0002.  of  the  available  assets  of 
the  society  had  been  applied  in  paying  off  the 
depositors  before  the  presentation  of  the  petition. 

The  society  did  not  OTte  more  than  about  lOOOL 
to  outside  creditors,  exclusive  of  costs  due  to  their 
solicitors ;  and  {hose  debts  were  for  salaries  and 
the  current  expenses  of  carrying  on  the  business  of 
the  society. 

The  SolicUor-QeneroL  (Sir  G.  Jesnel),  Fry,  Q.C., 
and  Whiiehome,  for  the  petitioner. — The  petitioner 
is  a  creditor  of  the  society,  which  is  unable  to  pay 
its  debts.  She  is  not  bound  by  the  rules  made 
since  the  notice  of  withdrawal  was  given :  Armi- 
iage  v.  Walker  (2  K.  &  J.  211).  The  society  is 
insolvent,  as  it  is  unable  to  pay  bX\  the  withdrawing 
members,  and  that  has  arisen  in  consequence  oi 
the  directors  applying  120,000Z.  of  the  assets  of 
the  society  in  payment  to  persons  who  had  lent 
moneys  on  deposit,  for  which  the'  directors  were 
personally  liable,  but  for  which  the  society  was 
not  liable :  (RichardaoriY,  Williamson  L.  Bep.  6  Q.B. 
276 ;  Davi8*8  Case,  L.  Bep.  12  Eq.  516 ;  25  L.  T, 
Bep.  N.S.  83).  When  the  petitioner  gave  the  notice 
of  withdrawal  the  society  had  sufficient  funds  to 
satisfy  her  demand.  It  is  said  that  withdrawing 
members  are  only  entitled  to  be  paid  in  rotation, 
aocording  to  priority  of  notice;  but  that  only 
i4)pUe8  where  several  persons  give  notice  at  the 
same  time.  Besides,  when  the  society  stopped 
making  payments  to  withdrawing  members  they 
had  more  than  20,000Z.  stock  available.  It  is  also 
said  that  the  question  between  the  petitioner  and  the 
society  ought  to  have  been  referred  to  arbitration 
under  Bule  29 ;  but  such  a  rule  does  not  oust  the 
jurisdiction  of  this  court:  (Srmth  v.  Lloyd,  26 
Beav.  507.)  The  petitioner  is  a  creditor,  and  the 
society  is  unable  to  pay  its  debts,  which  is  the 
only  criterion  of  insolvency,  as  is  shown  by  the 
society  not  complying  with  the  statutory  demand: 
(Be  Queen's  Benefit  Building  Society,  L.  Bep.  6  Ch. 
816 ;  24  L.  T.  Bep.  N.  S.  346.)  The  petitioner  is 
entitled  to  a  winding-up  order  ex  debito  jtistitioB, 

Higgins,  Q.G.  Waddy  (of  the  Common  Law  Bar) 
and  Ingle  Joyce  (Sir  &,  Palmer,  Q.G.  with  them), 
for  the  society. — The  society  is  perfectly  solvent, 
and  will  pa^  twenty  shillings  in  the  pound  if  its 
assets  be  judiciously  realised;  but  not  if  the 
society  is  wound-up,  and  its  assets  realised  under 
the  direction  of  the  court.  The  petitioner,  who  is 
in  a  humble  position  in  life,  has  received  168L  in 
bonuses  on  the  250Z.  which  she  has  subscribed,  as 
well  as  interest  thereon  at  five  per  cent.  The  peti- 
tioner is  not  a  creditor,  and  has  no  ri^ht  to  give  the 
statutory  notice ;  she  is  not  entitled  to  be  treated 


otherwise  than  as  a  withdrawing  member ;  her  only 
right  is  to  have  the  matter  referred  to  arbitration. 
The  27th  section  of  the  Friendly  Societies  Act  (10 
Qeo.4,  c.  56)  is  incorporated  in  the  Benefit  Building 
Societies  A«t  (6  &  7  Will.  4,  c.  32),  and  requires  that 
the  rules  of  every  society  shall  provide  that  every 
matter  in  dispute  between  any  society  and  any 
individual  member  shall  be  referred  to  arbitration, 
and  the  29th  rule  of  this  society  was  framed  in 
accordance  with  this  enactment.  The  courts  of 
law  and  equity  have  held  that  the  question 
whether  a  rule  applies,  or  how  a  rule  is  to  be  con- 
strued, is  to  be  aesJt  with  by  arbitration,  and  not 
dragged  into  courts  of  law : 

Armitage  v.  Walker,  2  E.  &  J.  211 : 

Wright  v.  Deeley,  4  H.  A  C.  209 ; 

Swarbriclc  t.  Williams,  Weekly  Notes,  1866,  p.  70; 

Trott  V.  Hughes,  16  L.  T.  O.  S.  260. 
[Lord  BoMiLLT  referred  to  The  Midland  Counties 
Benefit  Building  Society  (33  L.  J.  739,  Oh.] 
That  case  only  decided  that  a  creditor  who  is 
not  a  member  of  the  society  may  give  the 
statutory  notice  and  wind-up  the  company.  In 
Armitage  v.  Walker  (svf.).  Wood,  Y.C.  said  that 
a  withdrawing  member  is  'pro  tanto  a  member  for 
the  purpose  of  having  his  claim  allowed,  and  he 
is  therefore  bound  by  the  rules  as  to  arbitration. 
Even  supposing  the  petitioner  were  a  creditor,  the 
court  would  not,  in  'the  face  of  the  enormous 
opposition,  and  having  regard  to  the  smallness  of 
the  claim,  make  a  winding-up  order. 

London  and  Suburban  Batik,  L.  Bep.  6  Ch.  641 ;  25 
L.  T.  Bep.  N.  S.  23  ; 

Be  The  Queers  Ben^t  BuHding  Society  (su^.) 
The  26th  section  of  the  Friendly  Societies  Act 
provides  that  the  society  is  not  to  be  dissolved 
without  the  consent  of  five-sixths  of  its  members. 
There  being  a  bond  fide  dispute  as  to  whether  the 
petitioner  is  entitled  to  be  paid,  the  court  will  not 
make  a  winding-up  order,  and  thus  allow  itself 
to  be  used  for  the  purpose  of  extorting  that  to 
which  the  petitioner  is  not  entitled. 

The  London  Wharfing  and  Warehousing  Conypany 
35  Beav.  87 ; 

The  Catholic  Publishing  Company,  2  De  O.  J.  A  8. 116 ; 

The  Brighton  Cluh  and  Hotel  Company,  1 W.  N.  162 ; 

The  Brighton  Hotel  Company,  L.  Bep.  6  Eq.  839 ; 
The  great  majority  of  the  members  oeing  adverse, 
the  court  will  not  direct  the  winding-up  of  the 
society,  but  will  dismiss  this  petition  with  costs. 

Oriental  and  Commercial  Barik,  1  W.  N.  283 ; 

Imperial  Mercantile  Association,  1  W.  N.  257. 

Boxburgh,  Q.  0.  and  Wellington  Cooler,  for  3576 
holders  of  investment  shares,  on  which  809,1871. 
had  been  paid,  opposed  the  petition. 

E,  B.  Cooper,  for  367  members  of  the  society 
holding  builaing  shares,  also  opposed  the  petition. 

Fry,  Q.C.  in  reply.— The  cases  of  ZeZ«aK  v.  Tyler 
(11  Ex.  513)  and  Fleming  v.  Self  (Kay  518 ;  3  De  G. 
M.  &  G.  997)  show  that  arbitration  is  only  to  be 
resorted  to  where  it  is  a  simple  question  of 
construction  of  the  rules,  and  when  full  justice  can 
be  done  between  the  parties.  There  is  here  no 
dispute  as  to  the  construction  of  a  rule ;  the  rehef 
asked  for  is  that  which  arbitrators  could  not  give. 
There  is  no  dispute  as  to  the  debt  being  doe,  and 
the  argument  that  the  machinery  of  tbe  court  is 
not  to  be  used  to  enforce  a  disputed  claim  has 
no  bearinfi^  on  this  case.  All  that  the  society  say  is 
that  they' are  entitled  to  take  their  own  time  to 
pay  it,  and  the  court  will  not  refuse  to  order  the 
winding-up  on  such  a  ground. 

King*s  Cross  Industrial  Dwellings  Company,  L.  Hep. 
U  Eq.  140 ;  23  L.  T.  Bep.  N.  S.  585. 
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BfOxhurght  Q.  0.  in  reply  as  to  Keleall  v.  Tyler, 
Lord  Bomillt. — ^This  is  a  petition  presented  by 
a  member  of  a  benefit  building  society  praying  the 
benefit  of  the  13th  rale  of  the  society,  which 
entitles  any  person  who  retires  to  be  repaid  what 
he  has  paid  towards  the  society  in  a  certain  rota- 
tion. The  application  is  made  under  a  sub-section 
of  the  199th  section  of  the  Companies'  Act  1862. 
In  considering  that  Act,  I  make  a  great  distinc- 
tion between  what  I  call  an  outside  creditor  and  a 
creditor  who  is  a  shareholder  in  the  company; 
and  I  do  not  think  that  the  199th  section  of  the 
Act,  when  it  gave  a  power  to  a  creditor  to  call  upon 
a  company  to  pay  him,  or  if  not,  to  admit  that  they 
were  insolvent,  was  intended  to  apply  to  any  case 
where  one  member  of  the  company  called  upon  the 
directors  to  pay  him  in  respect  of  some  rule  of  the 
society  itself.  Such  a  demand  necessarily  involves 
the  functions  not  only  of  directors,  but  of  all  the 
officers  of  the  company,  and,  in  point  of  fact,  opens 
all  the  management  and  the  rules  of  the  com- 
pany ;  and  those  are  the  very  things  which  let  in 
the  operation  of  the  arbitration  clauses.  If  this 
application  had  been  made  by  an  outside  creditor 
of  the  company — if  the  company,  for  instance,  had 
applied  to  A.  B.,  a  cabinet  maker,  holding  no 
shares  in  the  company,  to  make  a  certain  number 
of  tables  and  chairs  for  the  company,  and  had 
refused  to  pay  him — ^then  unquestionably,  in  my 
opinion,  he  might  come  under  the  199th  clause, 
and  serve  the  company  with  a  notice  to  pay  him 
the  amount  they  owed  him,  and  that  if  they  did 
not  pay  it  he  should  present  a  petition  against 
them.  But  I  do  not  think  this  applies  to  the  case 
of  a  person  who  is  a  shareholder  of  the  company, 
and  who  therefore  applies  under  the  13th  section, 
which  only  enables  those  persons  to  be  paid  who 
have  applied,  and  to  be  paid  in  rotation.  I  think, 
also,  it  IS  very  important  in  dealing  with  this  case 
to  consider  what  the  effect  of  a  winding-up  order 
would  be;  for  there  is  no  right  which  I  con- 
sider more  clear  than  that  which  the  court 
has  of  exercising  its  discretion  and  judgment 
with  respect  to  the  effect  of  winding-up  a  com- 
pany. If  it  had  been  a  question  solely  about 
the  arbitration  clause — if  it  had  been  a  question 
solely  about  the  shareholder  being  a  creditor  or 
not — I  probably  should  have  required  some  little 
more  time  fco  consider  it ;  but  I  am  clearly  of  opinion 
that  the  facts  are  unfavourable  to  the  petitioner's 
claim  upon  this  occasion,  and  that  the  court,  upon 
the  eviaence  before  it,  ought  not  to  make  the  order 
which  is  prayed  for.  I  will  state  a  little  more  fully 
why  I  have  come  to  that  conclusion.  In  the  first 
place,  it  was  strongly  urged  that,  though  there 
were  many  persons  who  were  prior  to  the  peti- 
tioner, yet  that  those  persons  had  all  withdrawn, 
and  that  by  so  doing  they  had  put  the  petitioner 
in  the  situation  of  being  one  of  twenty  persons 
only  who  soaght  to  retire,  and  that  the  company 
had  ample  assets  to  meet  their  claims.  I  think 
that  it  is  not  reasonable  or  fair  to  say  that 
these  persons,  who  had  withdrawn  their  notices 
upon  the  footing  of  an  arrangement,  were  to 
be  bound  by  that  arrangement,  though  the 
terms  of  it  were  that  the  company  should  be 
carried  on  amongst  them  w.  a  manner  approved 
of  by  the  directors,  which  was  totally  incon- 
sistent with  the  winding-up  of  the  company.  If 
80,  it  would  be  difficult  to  say  that  the  petitioner 
is  entitled  to  be  paid  in  priority  to  all  those  mem- 
bers who  had  only  retired  in  consequence  of  an 


arrangement  which  they  believed  would  be  bind- 
ing upon  everybody,  but  which  was  not  entered 
into  with  the  petitioner  herself.  But  the  thing 
which  has  struck  me  most  is,  that  I  am  satisfiea 
that  the  company  is  perfectly  solvent.  About  that 
I  entertain  no  doubt  whatever,  and  I  believe  the 
statements  made  in  the  affidavits  of  the  solicitor 
and  the  chairman  alike,  that  if  time  is  given  to 
the  company  to  realise  its  assets,  it  will  be  found 
that  the  assets  of  the  company  amount  to  a 
million,  or  something  like  that.  But  the  assets 
of  the  company  consist  of  property  which  is  of  a 
nature  almost  necessarily  belonging  to  a  baildine 
society,  that  is  to  say,  unfinished  houses,  and 
hoase  property  more  or  less  finished,  mortgaged 
to  the  building  society.  It  is,  no  doubt,  justly 
observed  that  a  person  cannot  say  to  a  creditor,  "I 
shall  be  perfectly  solvent  if  you  give  me  time  to 
realise  all  the  assets,  but  I  cannot  pay  you  now.'* 
That  is  a  just  observation  if  it  is  applied  to  an 
outside  creditor — if  I  may  use  that  expression  with 
respect  to  a  person  not  being  a  shareholder,  but  a 
simple  creditor  of  the  company — because  you 
ougnt  not  to  have  embarked  m  such  speculations 
or  entered  into  such  contracts  unless  you  can  pay 
the  person  with  whom  you  dealt.  But  that  is  not 
this  case.  This  is  the  case  of  one  of  the  share- 
holders of  the  company  who  tries  to  convert  her- 
self into  a  creditor  by  giving  notice  of  withdrawal, 
and,  in  fact,  does  by  that  means  attempt  to  gain  a 
priority  over  a  great  many  other  persons  who  had 

freviously  given  notice  to  retire  from  the  company, 
doubt  very  much  whether  it  is  a  reasonable  or 
fair  thing  to  use  the  power  of  this  court  for 
the  purpose  of  carrying  such  a  project 
into  execution.  Then  it  is  stated  that  the 
petitioner  did  not  forcibly  bring  this  matter  before 
the  court  until  she  had  given  the  society  notice  by 
her  solicitors,  that  if  they  could  come  to  some 
amicable  arrangement  there  was  no  need  of  bring- 
ing it  forward,  and  if  not  a  petition  would  be 
presented.  That  is  true,  but  that  suggestion 
simply  amounts  to  this :  *'  If  you  choose  to  pay 
me  my  claim,  the  petition  will  be  dropped."  But 
the  court  ought  not  to  be  made  the  instrument  of 
one  of  the  shareholders  of  a  company,  whether  a 
benefit  building  society  or  any  otner,  for  the  pur- 
pose of  gaining  a  priority  over  the  other  share- 
nolders,  by  means  of  putting  in  force  certain  rules 
of  the  Companies  Act  or  the  rules  of  the  society 
intended  for  a  different  purpose;  and  the  court 
will  then  consider  what  it  can  do  which  will  pro- 
duce the  greatest  fairness  and  equity  to  the  whole. 
One  of  the  leading  principles  of  equity  is  equality, 
to  treat  all  persons  alike,  and  that  they  should 
all,  as  nearly  as  possible,  be  put  in  the  same 
situation.  But  what  would  be  the  effect  if 
I  made  this  winding-up  order?  I  suppose 
the  efiect  would  be  that  the  respondents 
would  go  to  the  petitioner  and  say,  "Here  is 
your  money — withdraw  the  whole  matter;  it  will 
be  much  better  for  us  to  pay  your  claim  and 
the  costs  of  the  petition  than  allow  the  winding-up 
order  to  go."  I  feel  satisfied  of  this  without  con- 
sidering the  circumstance,  which  is  a  very  preg- 
nant one,  that  there  are  upwards  of  3000  members 
of  the  society,  with  about  800,000L  of  capital,  who 
appear  and  resist  any  order  being  made  upon  the 
petition;  and  though  it  is  quite  clear  that* this 
matter  has  been  made  very  public,  and  is  very 
well  known  to  all  the  world  who  have  an  interest 
in  the  society,  there  is  not  one  who  appears  to 
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support  the  petition.  It  happens  verj  rarely 
inaeed  that  the  petitioner  is  not  able  to  get  some 
persons  to  support  his  view  of  the  case ;  but  there 
18  not  one  shareholder — nay,  more,  there  is  not  a 
single  creditor  of  the  company — who  comes  for- 
ward to  support  this  petition,  though  it  appears 
firom  the  affidavits  that  they  owe  about  1,000,000Z. 
I  am  not  at  all  pleased  with  this  view  of  the  case. 
I  am  satisfied  that  the  petition  is  only  presented 
by  this  lady,  in  order  to  enforce  the  payment  of 
what  in  fact  is  due  to  her,  and  which  she  desires  to 
have  paid  to  her  at  once,  contrary  to  the  rules, 
under  which  she  would  not  be  paid  for  some  time. 
I  do  not  think  the  rules  are  illegal.  That  being 
the  case,  if  she  adopted  the  course  I  supposed  I 
mast  look  at  what  the  consequence  wouia  be  of 
winding-up  this  company.  If  I  made  the  order, 
the  wisest  thing,  as  I  have  already  said,  would  be 
to  buy  her  oft",  and  to  pay  whatever  would  be 
necessary  for  that  purpose ;  but  it  would  be  a  very 
unwise  thing  for  the  Court  of  Chancery  to  allow 
itself  to  be  made,  to  use  a  vulgar  expression,  a 
species  of  cat's-paw  for  persons  to  use  for  the 
purpose  of  getting  sometning  that  they  are  not 
fiurly  entitled  to.  Unfortunately,  my  experience 
of  winding-up  companies  is  very  great,  and  I  find 
that  in  many  of  these  companies,  after  they  have 
got  into  chambers,  it  has  been  said  :  '*  Well,  the 
assets  are  nothing,  or  so  small  that  the  official 
liquidator  and  the  solicitor  cannot  be  paid  in  full ; 
80  they  had  better  divide  what  property  there  is 
between  them,  and  put  an  end  to  the  whole  matter." 
That  is  anexceedinglyunsatisfactoiTstateof  things, 
and  it  is  very  unwulingly  that  this  court  would 
lend  itself  to  such  a  result,  even  though  it 
might  be  done  perfectly  fairly  and  honestly.  That 
would  not  be  the  result  here,  for  we  have  got,  as  I 
think,  property  of  very  nearly  the  value  of  a 
million,  which  would  have  to  be  realised.  But  in 
such  cases  the  litigation  and  costs  are  enormous. 
In  the  first  place,  I  should  have  to  appoint  a  liqui- 
dator. Then  I  should  have  at  least  two,  probably 
three  or  more,  suggested  as  official  liauidators.  A 
prize  of  this  magnitude  would  not  be  allowed  to 

f>  uncontested  *,  and  after  that  had  been  settled, 
should- have  ho  get  a  list  of  all  this  property, 
which  would  have  to  be  gradually  realised.  And 
in  the  meantime  all  the  persons  who  are  share- 
holders in  this  society — all  the  persons  who  have 
been  receiving  dividends — ^l  the  persons  who 
have  been  receiving  bonuses— ^1  those  persons  to 
whom  they  now  propose  to  pay  an  instalment  upon 
their  shares  from  time  to  time  —  would  not 
get  a  single  penny;  and  probably  there  would 
be  a  large  balance  or  dividend  to  be  paid  to 
them  after  five  or  six  years  of  winding-up  at 
an  enormous  expense.  The  Lords  Justices  have 
said  it  is  the  duty  of  the  court  in  these  cases  to 
consider  what  is  for  the  benefit  of  the  large  classes 
of  persons  with  whom  we  have  to  deal  in  matters 
of  this  description.  I  feel  it  is  incumbent  upon  me 
to  do  so,  and  I  feel  a  strong  repugnance  to  these 
cases  where  I  am  obliged  to  allow  an  enormous 
distribution  of  costs  out  of  property  which  ought 
to  be  divided  between  the  shareholders  or 
creditors.  I  think  the  petition  is  ill-advised,  and 
was  presented  for  the  purpose  of  obtaining  an 
undue  advantage,  and  I  think  it  my  duty  to  dis- 
miss it  with  costs. 

Solicitors,  Lewis,  Munns,  and  Longd&ii,  for 
Oliver  and  Botierem  Sunderland;  Ingle^  Cooper, 
and  Rclmett. 


V.C.   MALUrS'  COXTBT. 

Beported  by  O.  I.  F.  Cookb,  T.  H.  Gabson,  and  F.  Oovld, 
Esqn.,  BorriBters-at-Law. 


Friday^Nov,  22,  1872. 

YOUNGE  17.   ShAPEB. 

Ancient    lights — Purposes    of   user — Interlocutory 

application — Mandatory  injunction. 
The  right  conferred  or  recognised  by  2  ^Z  Will,  4, 

c.   71,  is  an  absolute  indefeasible  right    to  the 

enjoyment  of  the  light  without  reference   to   the 

purpose  for  which  it  is  used. 
Mandatory  injunction  granted  on  an  intei'loculory 

application,  the  defenda/nt  against  whom  it  was 

sought  failing  to  show  that  the  buildings  he  was 

erecting  woiUd  not  mcUeriaUy  interfere  with  the 

plaintiff* s  ancient  lights. 
Yates  V.  Jack  (L.  Bep.   1  Ch.  295 ;  14  L.  T.  Eep. 

N.  8.  161)  followed. 
The  plaintiff  was  the  owner  of  three  messuages 
on  the  west  side  of  Water-lane,  in  Sheffield,  the 
first  of  such  messuages  having  its  larger  frontage 
in  Water-lane,  the  second  and  third  having  their 
only  frontages  in  Water-lane.  In  each  messuage 
were  one  or  more  ancient  lights.  The  defendant 
was  the  owner  of  property  on  the  other  side  of 
Water-lane,  'immediately  opposite  to  that  of  the 
plaintiff.  The  width  of  Water- lane  in  this  part 
was  13  or  14  feet.  The  defendant's  property  con- 
sisted of  a  house  and  shop,  and  (adjoining  the 
rear  of  the  house  and  shop  lower  down  Water- 
lane)  two  low  buildings.  The  height  of  the  house 
and  shop  on  the  Water-lane  frontage  was  from 
40  to  45  feet,  and  the  height  of  the  adjoining  low 
buildings  reckoning  to  the  eaves  was  from  19  to 
24  feet. 

Towards  the  close  of  the  year  1871  the  de- 
fendant pulled  down  the  house,  shop,  and  low 
buildings,  and  early  in  the  year  1872  began  to 
erect  a  new  building  on  the  site,  which  was  in- 
tended to  be  a  large  hotel.  The  plaintiff  dis- 
covered that  the  new  building  which  would  be 
immediately  opposite  his  premises  would  be  of  a 
height  varving  from  76  to  65  feet,  and  would 
seriously  diminish  the  light  and  air  which  he 
had  formerly  enjoyed ;  and  accordingly,  on  the  14th 
Oct.  1872,  filed  a  bill  against  the  defendant  pray- 
ing that  he  might  be  restrained  from  erecting  or 
sulferingto  remain  erected  upon  his  land  any  wall, 
erection,  or  building  of  greater  height  than  the 
former  building.  At  the  time  of  filing  the  bill 
the  defendant  had  already  erected  a  wall  which 
was  in  some  parts  several  feet  higher  than  the  old 
buildings  had  been. 

An  interim  injunction  having  been  already 
granted,  the  plaintiff  now  moved  to  continue  it. 

It  was  evident  from  the  model  produced  that 
there  would  be  a  material  diminution  of  light  if  the 
defendant's  proposed  buildings  were  erected,  but 
evidence  was  produced  on  the  defendant's  part  to 
show  that  for  the  purposes  for  which  the  plaintiff 
was  using  his  property  no  great  an  amount  of 
light  was  required. 

Glasse,  Q.O.  and  Ince  for  the  motion,  as  to  the 
question  of  light,  referred  to  Yates  v.  Jack  (L. 
Kep.  1  Oh.  295;  14  L.  T.  Rep.  N.  S.  151),  and,  as 
to  granting  a  mandatory  injunction  to  Durell  v. 
Pritchard  (L.  Rep.  1  Ch.  244;  13  L.  T.  Rep. 
N.  S.545.) 

[Higgins,  Q.O.,  amicus  curiae,  mentioned  Bead*d 
V.  Pc-rry  (L.  Rep.  3  Eq.  465 ;  15  L.  T.  Rep.  N.  S. 
345).] 
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Cotton,  Q.O.  and  W,  8,  Owen  for  the  defendant, 
sabmitted  that,  althongh  the  plaintiff's  light  would 
be  to  some  extent  interfered  with,  there  was  still 
li^ht  enough  for  the  use  to  which  he  put  the  pre- 
nuses,  and  that  it  was  not  a  oise  for  irn  unction,  but 
for  damages.  They  also  submitted  that  a  manda- 
tory injunction  would  not  be  granted  upon  the  in- 
terlocutory application. 

The  Yice-Chancellok,  without  calling  for  a 
reply,  said:  My  opinion  is  that  the  plaintiff  is 
entitled  to  the  injunction  which  he  asks.  Lord 
Gran  worth,  in  his  judgment  in  Yates  v.  Jack,  says, 
"  I  desire,  however,  not  to  be  understood  as  saying 
that  the  plaintiffs  would  have  no  right  to  an  in- 
junction unless  the  obstruction  of  light  were  such 
as  to  be  injurious  to  them  in  the  trade  in  which 
they  are  now  engaged."  This  is  applicable  to  the 
argument  I  haye  heard  to-day,  because  it  is  said 
the  plaintiff  is  using  his  ancient  lights  for  pur- 
poses not  very  important  at  present,  and  therefore 
the  defendant  has  a  right  to  darken  them.  Then 
Lord  Granworth  continues :  "  The  right  conferred 
or  recognised  by  the  statute  2  &  3  Will.  4,  c.  71, 
is  an  absolute  indefeasible  right  to  the  enjoyment 
of  the  light,  without  reference  to  the  purpose  for 
which  it  has  been  used.  Therefore,  eyen  if  the 
eyidence  satisfied  me,  which  it  does  not,  that  for 
the  purpose  of  this  present  business  a  strong  light 
is  not  necessary,  and  that  the  plaintiff  would  still 
haye  sufficient  light  remaining,  I  should  not  think 
the  defendant  established  his  defence  unless  he 
had  shown  there  would  be  no  material  interference 
with  it."  His  Honour  then  continued :  His  lights 
are  indisputably  ancient  lights ;  and,  although  it 
does  appear  that  he  is  not  turning  the  rooms  to 
much  account  at  present,  I  am  bound  to  assume 
that  he  has  a  right  to  use  those  rooms  at  any  time, 
and  that  his  right  is  not  limited  because  he  does 
not  use  them  for  any  particular  purpose  at 
present. 

His  Honour  then  granted  a  mandatory  injunc- 
tion. 

Solicitor  for  the  plaintiff,  E.  H,  Be  Bhe  PhUipe, 
for  Wilson,  Yownge,  and  Nixon,  Sheffield. 

Solicitor  for  tne  defendant,  Dobvnson  and  Qeare, 
for  W,  and  B.  Wake,  Sheffield. 


v.c.  wicKsnrs'  coubt. 

Beported  by  Edwasd  Wxvslow  and  Hshst  Ooosfbox,  Esqn 

Barristers-at-Law. 


Dec.  17  and  18, 1872, 
BOBINSON  V.  GRAys.  . 

Light  cmd  air — Derogation  from  grant — Grant  of 
easement  by  implication, 

A  general  grant  of  land,  with  cm  intimation  by  the 
ptMrchaser  of  an  intention  to  build,  creates  a  legal 
easement  of  light  and  air,  cmd  gives  the  right  to 
prevent  the  subsequent  obstruction  of  light  by  sub' 
sequent  purchasers  of  neighbourin  g  land  of  the 
same  grantor. 

In  1854  a  conveyance  wets  executed  of  land  contracted 
to  be  sold  in  1852;  between  those  dcUes  houses 
were  erected : 

Held,  that  the  conveyance  conferred  on  the  purchaser 
the  right  to  light  sufficient  for  the  windows  in  the 
houses  so  erected,  and  to  an  injunction  to  restrain 
interference  with  it  by  purchasers,  subsequent  to 
the  contra^,  of  neighbouring  land. 

The  object  of  this  suit  was  to  preyent  the  defendant 

from  obstructing,  by  the  erection  of  any  temporary 


means,  or  of  buildings  or  works,  in  such  «  manner 
as  to  darken,  injure,  or  obstruct  windows  in  a 
block  of  buildings  belonging  to  the  plaintiffs,  and 
from  interfering  with  the  free  access  of  light  and 
air  to  such  windows  as  the  same  had  been  enjoyed 
preyionsly  to  the  purchase  by  the  defeudant  of  the 
land  on  which  he  had  so  mtended  to  make  the 
erections  complained  of. 

The  facts,  as  stated  by  the  bill,  were  as  follows  : 

Richard  Enubley  in  1850,  became  entitled  in 
fee  to  certain  hereditaments  situate  in  Portinscale, 
in  the  county  of  Gumberlond,  consisting  of  a 
smithy,  a  cottage  attached  to  a  joiner's  shop  and 
ware  rooms,  and  another  cottage.  These  premises 
were  bounded  on  the  north  by  a  close  of  land,  then 
belonging  to  a  Mrs.  Turner,  called  "  The  Parrock," 
on  the  south  by  the  turnpike-road,  on  the  east  by 
a  road  or  path  leading  into  "  the  Parrock,"  and  on 
the  west  by  a  dwelling-house. 

The  premises  so  conyeyed  to  Knubley  were 
lighted  on  the  north  and  east  by  some  ancient 
wmdows  oyerlooking  the  "  Parrock  "  and  the  path 
leading  into  it. 

In  1852,  Enubley,  who  intended  to  build  some 
new  houses  and  to  pull  down  the  joiner's  shop  and 
ware  rooms  and  one  of  the  cottages,  was  requested 
by  the  road  trustees  to  set  the  Hue  of  his  buildings 
some  feet  back  to  the  north  so  as  to  enable  them 
to  widen  the  road  to  that  extent.  Knubley  then 
for  this  purpose  entered  into  a  yerbal  agreement 
with  Mrs.  Turner  for  the  purchase  for  221.  of  an 
additional  strip  of  land,  part  of  ''the  Parrock," 
running  along  the  south  siae  of  it,  and  thus  form- 
iug  the  northern  boundary  to  the  whole  of  the 
premises  purchased  by  Knubley  in  1850. 

In  1853  Knubley  had  erected  a  block  of  four 
houses  in  a  row,  three  stories  high,  haying  giyen 
up  a  piece  of  land  on  the  south  side  of  his  pro- 
perty, of  the  depth  of  6ft.,  to  the  road  trustees. 
The  houses  stand  upon  part  of  the  strip  of  land 
purchased  of  Mrs.  Turner  in  such  a  manner  that 
the  north  or  back  wall  stands  altogether  upon  it, 
and  the  eayes  on  the  north  side  project  beyond  it 
about  12in.,  extending  to  the  extreme  northern 
boundary  of  the  strip  of  land.  The  northern 
windows,  eighteen  in  number,  thus  oyerlook  the 
"  Parrock."  The  eastern  windows,  fiye  in  number, 
oyerlook  the  pathway  leading  into  the  "  Parrock." 
These  windows  haye  not  been  altered  since  1853, 
nor,  except  by  the  defendant,  has  the  enjoyment 
of  light  and  air  through  them  been  interrupted 
since  that  time.  < 

The  bill  then  contained  an  allegation  that  Mrs. 
Turner  was  fully  aware  of  the  object  and  inten- 
tions of  Knubley  in  purchasing  the  strip  of  land, 
and  of  the  kind  and  forms  of  the  nouses  to  be  erectod. 
upon  it,  as  well  as  of  the  windows  to  be  made  in 
them.  Her  son,  who  had  been  brought  up  to  the 
legdl  profession,  had  in  fact  watched  the  progress 
of  the  buildings  and  had  giyen  instructions  to  Mr. 
Ansell,  Mrs.  Turner's  solicitor,  for  the  preparation 
of  a  conyeyance  of  the  strip  of  land.  This  conyey- 
ance  was  aated  the  20th  April  1854. 

In  Oct.  1867  Knubley  mortgaged  the  premises 
{inter  alia)  to  one  Amos  Bpobinson  for  15001. ; 
and  in  May  1869  the  mortgagee  entered  into 
possession. 

Amos  Bobinson  died  in  1870,  haying  deyised 
his  trust  and  mortgage  estates  to  the  plaintiffs,  the 
executors  of  his  will,  who  at  the  time  of  the  filing 
of  the  bill  were  in  possession  of  the  premises  as 
mortgagees. 
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In  1867  the  defendant  Grave  purchased  from 
Mrs.  Tamer  the  remainder  of  the  "  Farrock  "  in 
fee  simple. 

In  the  spring  of  1869  Grave  proceeded  to  bnild 
on  **  the  !Parrock/'  and  finished  some  houses  on 
the  north  side  of  it,  which  did  not  interfere  with 
the  plaintiff's  light  and  air;  but  he  further  in- 
tended to  erect  some  houses  on  the  south  side  in 
such  close  proximity  with  the  plaintiff  *8  block  that 
the  back  walls  of  such  houses  would  stand  at  a 
distance  of  24in.  from  the  back  of  the  plaintiff's 
houses ;  and  the  plaintiff  alleged  that  such  build- 
ings would  almost  entirely  block  out  the  light  and 
air  of  the  eighteen  north  windows,  and  render  the 
houses  uninhabitable. 

In  March  1869,  Grave  also  built  a  shed  so  near 
the  plaintiff^s  north  wall  as  to  enclose  two  of  the 
windows,  and  placed  heaps  of  stones,  which  inter- 
fered with  the  light  of  some  of  the  other  windows ; 
but  the  shed  and  the  stones  were  in  December  of 
the  same  year  removed  under  a  threat  of  proceed- 
ings. 

In  Oct.  1870,  Grave  b^an  to  make  a  flower 
border  ^^nst  the  plaintiff^s  north  wall,  with  the 
soil  resting  against  the  wall,  and  he  laid  planks 
and  stone  slabs  across  the  five  basement  wmdows 
to  keep  the  soil  from  the  window  frames. 

At  tne  end  of  the  year  1870,  Grave,  in  order  to 
try  the  right  as  to  the  obstructions,  completely 
blocked  out  the  light  from  all  the  eighteen  north 
windows  and  the  five  east  windows. 

The  present  suit  was  authorised  to  be  instituted 
by  an  order  in  a  suit  to  administer  the  estate  of 
Amos  Bobinson.  The  plaintiffs  contended  that  Mrs. 
Turner  had  granted  either  expressly  or  by  implica- 
tion to  Knubley,  his  heirs  and  assigns,  the  ease- 
ment of  light  and  air  through  the  twenty  windows 
in  the  walls  erected  on  the  land  conveyed  to 
Knubley  by  the  deed  of  the  20th  April  1854 ;  and 
that,  as  to  the  remaining  three  windows,  Mrs. 
Turner  and  every  one  claiming  the  "Parrock" 
throufi^h  her  had,  by  her  acquiesence  in  the  erec- 
tion of  the  buildings  and  opening  of  the  windows 
entered  into  an  implied  covenant,  which  equity 
would  enforce,  not  to  interfere  with  the  passage  of 
light  and  air  through  such  windows. 

The  plaintiffs  further  prayed  for  damages  in  con- 
sequence of  thfe  loss  wnich  would  accrue  to  them 
by  the  act  of  the  defendant  in  making  the  houses 
unfit  for  the  use  of  tourists  who  occupied  them 
when  visiting  the  lake  district. 

Graye*s  answer  stated  that  the  whole  extent  of  the 
strip  of  land  bought  of  Mrs.  Turner  was  110yds. ; 
that  Grave  had  married  Mrs.  Turner  in  185/,  she 
having  in  1852  conveyed  the  remainder  of  the 
"  Parrock  "  to  a  trustee  for  a  term  of  ninety-nine 
years  to  secure  an  annuity  of  250Z.  for  thedaughter- 
m-law  of  Mrs.  Turner ;  that  the  owners  of  the  block 
of  houses  had  never  accjuired  a  legal  right  to  light 
and  air  through  the  windows;  that  Mrs. Turner 
did  not  know  of  Knubley's  intention  to  build; 
that  the  conveyance  of  the  20th  April  1854  did  not 
confer  any  easement  of  light'  and  air,  and  was 
simply  for  the  performance  of  the  contract  of  1852 
and  to  clothe  the  equitable  interest  under  that  con- 
tract with  the  legal  title;  and  the  defendant 
claimed  to  obstruct  the  light  and  air  in  any  manner 
henleased. 

Ureene,  Q.C.  and  Plummer  for  the  plaintiffs. — 
We  claim  the  right  to  enjoy  the  buildings  and 
easements  now  to  the  same  degree  as  when  we 
obtained  the  grant  from  Mrs.  Turner;  and  we 


contend  that  she  cannot  derocrate  from  her  grant 
after  she  has  stood  by  and  allowed  us  to  build, 
though  the  act  is  by  subsequent  grantees  from  her 
of  neighbouring  land : 

Cro8$ley  t.  Ltghtowlery  L.  Bep.  2  Ch.  478 ; 

Pyer  v.  Carter,  1  H.  A^  N.  916. 
Here  the  case  is  stronger,  since  our  right  is  prior  to 
Grave's  acquired  title : 

Ewa/ri  y.  Cochrams,  4  Maoq.  117 ; 

Caniham  v.  Fisky  2  C.  &  J.  126 ; 

BvoanahoroiMigh  v.  Coventry ,  9  Bing.  305. 
But  even  where  purchases  are  made  at  the  same 
time  that  will  not  prevent  the  right  from  accruing : 

Co%ktt8  V.  Qorhanhi  Moo.  &  Malk.  396 ; 

Palmer  v.  Fletcheti  1  Levinz,  122 ; 

Qla/ve  V.  HardvM,  27  L.  J.  292,  Ex. ; 

Cvvnypton  v.  BicKaurda,  1  Prioe,  27 ; 

Hall  VJ  iMnd,  1  H.  A^  0.  676 ; 

Coiching  v.  Bastett,  82  Beav.  101. 

[The  Yice-Ghancellob  referred  to  Tabling  v.  Jonet 
11  H.  L.  Gas.  296.]  We  also  rely,  as  to  the  right 
accruing  by  acquiescence,  upon  FoweU  v.  Thomas 
(6  Hare  300),  but  that  was  an  interlocutory  appli- 
cation ;  and  on 

Davies  v.  MarshaU,  10  C.  B.,  N.  S.,  687  ; 

Davis  V.  SearSf  L.  Bep.  7  Eq.  427: 

Bankart  v.  TewMmt,  L  Bep.  10  Eq.  141. 
The  annuity  deed  of  1852  does  not  affect  Mrs. 
Turner's  title,  since  it  is  voluntary  and  contingent, 
and  in  the  deed  itself  our  property  is  excepted. 
They  also  cited 

.  Oale  on  Easements,  p.  106  st  Mg ; 

Goddard  on  Easements,  p.  76 ; 

WatU  V.  KeU^,  L.  Bep.  6  Ch.  166 ; 

BamsdiSn  v.  Dyson,  L.  Bep.  1 H.  L.  Gas.  129. 

DicJcmson,  Q.C.  and  Fischer,  Q.C.  for  the  defen- 
dant Grave. — ^The  plaintiff's  claim  is  to  an  ease- 
ment over  the  defendant's  property,  and  all  we 
say  that  they  can  claim  is  a  right  to  ^t  lateral  and 
perpendicular  li^ht,  but  not  the  right  of  access 
of  hght  from  their  neighbour's  premises  : 

Ba/rhidge  v.  Wanoicky  3  Ex.  552 ; 

BlansTiard  v.  Bridges,  4  A  &  E.  176. 
Frvmd  facie  an  easement  must  be  by  grant,  unless 
there  is  a  clear  intention  to  create  one  by  agree- 
ment between  the  parties.  Even  if  Mrs.  Turner 
knew  that  Knubley  was  going  to  build,  she  was 
ignorant  that  he  intended  to  build  ri^ht  up  to  his 
boundary.  There  cannot  be  an  implied  intention 
to  create  a  dominant  tenement.  What  was  done 
could  not  be  prevented  by  Mrs.  Turner,  and 
Cotchmg  y.  Bassett  does  not  go  so  far  as  to  say 
in  such  a  case  the  right  may  arise.  The  convey- 
ance is  only  to  clothe  the  purchaser  with  the  legal 
title.  [The  Vice-Ohancsllob  asked  for  an  authority 
deciding  how  far  the  proximity  of  a  house  to  the 
boundary  affects  the  question  of  support.  His 
Honour  referred  to  Caledonian  Railway  Company 
y.  Sprot  (2  Macq.  449)].  That  was  not  a  case  ctt 
light  and  air.  Aji  easement  must  be  created  by 
express  grant  or  re-established  after  suspension  by 
unity  of  possession : 

Langtey  v.  Rammondy  L.  Bep.  3  Ex.  168 ; 

Thompson  V.  Waterlowy  L.  Bep.  6  Eq.  36 ; 

ElUott  V.  North-Eastern  RaHioay  Company,  10  H.  of 
L.  Cas.  333. 

Arthur  Dixon,  for  the  remaining  defendants,  the 
representatives  of  the  mortga^r,  Kichard  Knubley, 
asked  for  their  costs,  but  Mis  Honour  refused  to 
make  any  order  as  to  such  costs. 

The  Yice-Chancellor  (without  calling  for  a 
reply)  said,  it  seemed  to  him  that  on  general  prin- 
ciples a  ffrant  made  expressly  to  a  grantee  who 
declares  his  intention  to  build  a  house  creates  a 
legal  easement,  or  a  right  to  enjoy  the  light  neces- 
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sary  to  the  house.  Where  there  is  no  notice  of 
the  intention  an  equitable  right  co-extensive  with 
the  legal  right  would  arise.  The  rights  were  in 
fact  the  same;  the  remedies  are  obtainable  in 
different  courts.  In  this  case  His  Honour  thought 
that  he  must  take  it  that  Mrs.  Turner  knew  that 
Knubley  was  going  to  build  six  feet  further  back 
than  the  original  northern  boundary.  It  seemed 
to  him  that  when  in  1852'  Mrs.  Turner  contracted 
to  sell  to  Knubley  the  land  i;ipon  which  he  was 
about  to  place  the  houses,  she  made  a  grant  of  as 
much  light  as  was  necessary  for  the  enjoyment  of 
the  house,  i.e.,  in  their  new  position,  6ft.  north 
of  Knubley's  ori^nal  boundary.  This  affected 
Mrs.  Turner's  ri^ts  over  the  rest  of  the  "Par- 
rock  "  retained,  over  which  a  servitude  was  thus 
created.  She  could  not,  therefore,  afterwards 
block  up  all  the  light  to  the  north.  Knubley 
then  having  built  much  further  to  the  north  than 
he  originally  intended,  but  without  any  warning 
from  Mrs.  Turner,  her  rieht  to  interfere  with  his 
lights  subsequently,  was  destroyed.  In  1854,  the 
conveyance  to  Knubleywas  executed,  and  it  has 
been  argued  that  no  easement  was  granted  by  it. 
,But  His  Honour  could  not  doubt  that  if  there  had 
been  no  obligation  on  Mrs.  Turner  to  execute  that 
deed,  the  grant  of  the  land  would  have  con- 
ferred on  Knubley  the  right  to  light  sufficient  for 
the  existing  windows  on  the  plaintiff's  land,  lliis 
was  decided  in  PaZmer  v.  Fletcher  (1  Levinz,  122), 
and  in  a  long  series  of  subsequent  cases.  In 
point  of  fact,  Mrs.  Turner  was  not  bound  to  exe- 
cute any  deed  that  conferred  any  rights  she  had 
not  contracted  to  confer.  On  the  mce  of  it  the 
deed  of  1854  was  a  grant  for  value  of  the  land 
with  the  buildings  upon  it.  It  was  difficult  to  see 
why  the  deed  should  not  operate  in  the  way  in 
which  it  purported  to  do.  That  being  so,  the 
plaintiffs  were  entitled  to  the  decree  they  asked, 
and  His  Honour  gave  a  perpetual  injunction 
against  causing  any  obstruction  of  the  free  access 
of  light  and  air  to  the  plaintiff's  windows  as  the 
same  were  enjoyed  in  April  1852,  with  an  inquiry 
as  to  damages. 

Solicitors  for  the  plaintiffs,  Thomcba  Speedily,  for 
Hayton  and  ffimpson,  Cockermouth. 

Solicitors  for  the  defendants,  Chester  and  Urqu- 
hart,  for  WatLgh,  Cockermouth. 


COUBT  OF  QUEEVS  BEVCE. 

fieported  by  J.  Shobtt  and  M.  W.  McKkllab,  Eaqn. 

Barristera-at-Law. 


Tueadanj,  Nov.  12,  1872. 

Swindon  Gentbal  Market  Company  (Limited) 

V.  Panting. 

Ma/rket — Open  etreet — Stallage   for    cattle — Claim 

upon  vendor. 

Charles  I.  granted  by  letters  patent  to  the  lord 
of  the  manor  of  Swindon,  his  heirs  and 
assigns^  full  and  absolute  licence  and  authority  to 
hold  a  market  within  the  town  of  Swindon,  ivith 
all  liberties  and  free  customs,  tolls,  stallage, 
pica^e,  fines,  and  all  other  profits,  commodities, 
and  emoluments,  whatsoever  to  such  market  ap- 
pertaining. In  1866  the  then  Im'd  of  the  numor 
of  Swindon,  being  seised  of  and  entitled  to  the 
riglUs  granted  by  Charles  L,  demised  to  the  plain^ 
tiffs  for  twenty -one  years  all  the  tolls,  rates,  didss, 
and  duties  arising  and  to  be  collected  and  received 
al  the  said  Swindon  market.     The  maa-ket  is  held 


in  the  public  street,  and  no  stalls  or  pens  have 

ever  been  erected  for  the  standing  or  separation  of 

the  catUe.     Tip  to  the  time  thai  plaintive  acquired 

their  rights  in  1866  no  payment  teas  ever  demanded 

except  upon  the  sale  of  cattle,  when  a  small  sum 

was  paid  per  head  either  by  the  buyer  or  the  seller. 

The  plaintiffs  made  a  charge  upon  the  vendors  for 

stallage  upon  all  cattle  brought  to  the  markei  in 

lieu  of  the  tolls  charged  on  the  sale  thereof. 

Held,  in  an  action   against  a  vendor  of  catUe  to 

recover  this  stallage,  that  the  plaintiffs  had  no 

right  to  make  such  charge. 

This  was  an  action   brought    by  the    plaintiffs 

against  the  defendant  to  recover  certain  sums  of 

money,  alleged  by  the  plaintiffs  to  be  due  to  them 

as  farmers  and  proprietors  of  a  certain  market 

from  the  defendant  as  and  for  stallage  or  other 

market  tolls  in  respect  of  certain  cattle  brought  by 

the  defendant  into  and  exposed  by  him  for  sale  at 

the  said  market.     By  consent  of  the  parties,  and 

by  order,  there  had  been  stated  without  ple^ngs 

for  the  opinion  of  the  court  the  following  case : 

King  Charles  I.,  on  the  20th  July,  in  the  second 
year  of  his  reien,  by  his  letters  patent,  granted  to 
one,  Thos.  Goddard,  his  heirs  and  assigns,  full  and 
absolute  licence,  liberty,  power,  faculty,  and  autho- 
rity to  have,  hold,  and  Keep  within  the  town  of 
Swindon,  in  the  county  of  Wilts,  and  the  liberties 
and  precincts  thereof,  a  market  on  the  Monday  in 
every  week  for  ever,  and  also  two  fairs  or  feasts 
yearly  for  ever,  the  first  of  such  fairs  or  feasts  to 
be  held  on  the  second  Monday  in  May,  and  the 
second  on  the  second  Monday  in  December,  and  to 
continue  throughout  the  whole  of  such  two  days 
together,  with  a  court  of  pie-powder  there  to  be 
held  during  the  times  of  the  said  market  and  fairs 
or  feasts,  and  with  all  liberties  and  free  customs, 
tolls,  stallage,  picage,  fines,  amerciaments,  and  all 
other  profits,  commodities,  and  emoluments  what- 
soever to  such  market  and  fairs  or  feasts  and  court 
of  pie-powder  appertaining,  arising,  happening, 
contingent  or  in  any  manner  belonging,  provided 
always  that  the  inhabitants  of  the  said  town  and 
parish  of  Swindon  should  be  for  ever  quit,  ac- 
quitted, and  discharged  from  all  stallage,  picage, 
and  tolls  whatsoever. 

On  the  7th  Aug.  1866,  Ambrose  Leatheridge 
Groddard  being  then  Lord  of  the  Manor  of  Swindon 
(within  which  the  town  of  Swindon,  its  liberties, 
and  precincts  lie),  and  seised  of  the  soil  on  which 
the  said  market  always  has  been  held,  and  possessed 
of  and  entitled  to  all  the  rights  granted  as  herein- 
before mentioned,  by  King  Charles  I.,  demised  to 
the  plaintiffs  for  twenty-one  years  all  the  tolls, 
rates,  dues,  and  duties  arising  and  to  be  collected 
and  received  at  the  said  Swindon  market. 

The  said  market  has  always,  within  the  memory 
of  living  witnesses,  been  and  still  is  held  in  and 
upon  the  public  street  of  the  town  of  Swindon, 
and  in  a  place  adjoining  thereto  known  as  the 
Square    or  Market-place,  and    during  the  same 

Eeriod  no  stalls,  pens,  or  other  erections  have  ever 
een  erected  or  provided  by  the  Lord  of  the  Manor 
or  his  lessees  for  the  standing,  securing,  or  sepa- 
ration from  each  other  of  the  cattle  brought  into  such 
market ;  but  the  same  stand  on  the  public  street  as 
they  are  driven  upon  it,  until  driven  away. 

It  may  be  assumed  that  the  market  has  been 
held  continuously  from  the  time  of  the  said  grant 
to  the  present  time,  and  that  prior  to  the  month  of 
September  1866,  within  the  memory  of  living 
witnesses,  no  toll,  rate,  rent,  due,  or  duty  has  ever 
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been  demanded  from  or  paid  by  any  person  bring- 
ing  cattle  into  the  said  market  for  sale  or  selling 
the  same  there ;  but  upoo  a  sale  of  such  cattle  in 
the  said  market,  and  not  otherwise,  a  certain  sum 
per  head  of  such  cattle  as  ma^  be  sold  has  been 
demanded  from  and  paid,  sometimes  by  the  vendor 
bat  generally  by  the  buyer  of  the  said  cattle,  to  the 
Lord  of  the  Market  or  his  lessees. 

In  the  month  of  September  1866,  the  directors 
of  the  market  company  determined  to  charge 
stallage  in  lieu  of  the  tolls  charged  on  a  sale  thereof, 
and  they  posted  throughout  the  said  market  lists 
of  tolls  for  cattle  brought  to  or  exposed  for  sale  at 
the  said  fairs  and  markets.  No  one  objected  to 
pay  such  tolls  mentioned  in  such  lists  until  the 
defendant  refused  payment. 

On  Monday,  the  8th  April  1867,  the  defendant 
(not  being  an  inhabitant  of  the  said  town  or  parish) 
brought  into  and  exposed  for  sale  in  the  said 
market,  so  held  as  aforesaid,  nineteen  oxen,  cows, 
and  heifers,  one  bull,  and  six  calves,  whereupon 
the  plaintiffs  demanded,  as  and  for  stallage  or  tolls 
for  the  same,  according  to  the  said  printed  list,  2d. 
per  head  for  the  said  oxen,  cows,  heifers  and  bull,  and 
1(2.  per  h^bd  for  the  said  calves,  a  sum  in  the  whole 
amounting  to  3^.  lOd. ;  and  the  defendant  refused, 
and  still  refuses,  to  pay  the  said  sum,  or  any  nart 
thereof.  On  the  same  day  the  defendant  sold  in 
the  said  market,  fourteen  of  the  said  oxen,  cows, 
and  heifers,  the  said  bull,  and  the  said  calves,  but 
neither  the  defendant  nor  the  buyers  of  any  of 
them  paid  auy  tolls  in  respect  of  such  cattle  or 
the  sale  thereof;  and  the  defendant,  though 
repeatedly  applied  to  for  the  said  tolls,  alleged  to 
be  due  and  payable  in  respect  of  such  said  cattle, 
after  the  sale  thereof,  both  on  the  said  market  day 
and  on  a  subsequent  market  day,  refused  to  pay 
any  tolls  in  respect  of  such  cattle,  or  the  sale 
thereof;  nor  did  the  buyers  of  such  cattle  pay,  or 
offer  to  pay  to  the  said  collector,  any  tolls  in 
respect  of  such  cattle  sold  by  the  defendant ;  and 
the  collector,  being  unable  to  ascertain  who  such 
buyers  were,  could  not  make  any  demand  on  them 
in  respect  of  such  tolls. 

On  Monday,  the  13th  May  1867,  the  defendant 
brought  into  and  exposed  for  sale  in  the  said 
market  so  held  as  aforesaid  twenty  cows  and 
heifers  and  four  calves,  whereupon  the  plaintiffs 
demanded  as  and  for  tolls  for  the  same  according 
to  the  said  printed  list  2(2.  per  head  for  the  said 
oows  and  heifers,  and  Id.  per  head  for  the  said 
calves,  a  sum  in  the  whole  amounting  to  38.  8d., 
and  the  defendant  refused  and  still  refuses  to  pay 
the  said  sum  or  any  part  thereof.  On  the  same 
day  the  defendant  sold  the  said  cows  and  heifers 
and  calves  in  the  said  market,  but  neither  the 
defendant  nor  the  buyers,  or  any  of  them,  paid  any 
tolls  whatever  in  respect  of  such  cattle  or  the  sale 
thereof.  And  the  defendant,  though  applied  to  for 
the  tolls  claimea  to  be  due  and  pavable  in  respect 
of  such  cattle  after  the  sale  thereof,  refused  to  pay 
any  tolls  in  respect  of  such  cattle  or  the  sale 
thereof. 

The  plaintiffs  contend  that  they  are  entitled  to 
claim  tne  said  stallage  or  tolls  from  the  defendant 
in  respect  of  and  upon  his  bringing  the  said  cattle 
into  the  said  market,  or,  at  all  events,  in  respect  of 
such  cattle  as  were  sold  by  the  defendant  in  the 
said  market;  the  defendant  contends  that  he  is 
not  liable  to  pay  any  sum  as  and  by  way  of  stallage 
at  all. 

The  question  for  the  opinion  of  the  court  is 
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whether  the  plaintiffs  are  right  in  their  contention 
or  the  defenaant  is  right  in  his  contention. 

If  the  court  should  be  of  opinion  that  the  plain- 
tiffs are  right,  judgment  is  to  be  entered  for  the 
plaintiffs  for  7«.  6(2.,  or  such  other  sum  as  the 
court  may  direct,  with  their  costs  of  suit ;  if  the 
court  should  be  of  opinion  that  the  defendant  is 
right,  then  judgment  is  to  be  entered  for  the 
defendant  with  his  costs  of  defence. 

Follochf  Q.O.  (with  him  Ch^iffits),  argued  for  the 

Elaintiff . — At  common  law,  tolls  are  payable  by  the 
uyer  (2  Co.  Inst.  58),  so  the  question  here  is 
whether  the  plaintiffs  can  recover  for  stallage 
against  the  seller  of  cattle.  They  should  be 
entitled,  because  they  provide  a  place  for  defen- 
dant's cattle  to  /Stand  upon.  A  man  may  be 
entitled  to  have  toll  by  prescription  or  grant ;  and 
if  the  king  grants  a  fair  or  market,  he  may  also 
grant  to  the  grantee  to  take  a  reasonable  sum  for 
toll ;  and  the  grant  will  be  good,  though  the  charter 
does  not  express  the  sum  in  certain :  (Com.  Dia. 
tit.  "  Toll "  E.)  The  duties  usually  paid  at  a  fair 
or  market  are  toll,  stallage,  picage,  &o. ;  stallage 
being  a  duty  for  the  liberty  of  having  stalls  in  a 
fair  or  market,  or  for  removing  them  from  one. 

Elace  to  another;  picage  being  a  duty  for  picking 
oles  in  the  lord's  ground  for  the  posts  of  the 
stalls:  (Com.  Dig.  tit.  "Market"  F.  3.)  In 
Brooke's  Abridgment,  tit.  "  Toll "  pi.  2,  it  is  stated 
that  although  the  vendor  does  not  pay  toll,  he  must 
pay  "  pur  eon  lieu  et  son  etcmding."  [Blackbukn,  J. 
— That  is  for  a  special  place  for  his  own  standing. 
Here  there  appears  to  be  no  specific  place  for  any 

Particular  person.]    There  is  a  marked  distinction 
etween  toils  and  stallage : 
Rex  V.  Bell,  5  M.  &  S.  221 ; 
Roberts  v.  Overseers  of  Aylesbury,  1  E.  &  B.  423 ; 
Bo8Worth*8  Anglo  Saxon  Dictionary,  "  Stall ;" 
Spelman's  Glossary,  "  Stallangiator." 
[CocEjauRN,    C.J.  —  The  case  of   The  Mayor    of 
Northampton  v.  Ward  (2  Stra.  1238)  is  against  you. 
There  the  court  were  all  of  opinion  that  the  placing 
a  stall  in  a  market  was  a  right  to  be  acquired  by 
compensation,  but  that  every  person  had  of  com- 
mon right  a  liberty  of  coming  into  a  public  market 
for  the  purpose  of  buying  and  selling.] 

Lopes,  Q.O.  for  the  defendant  was  not  heard. 
The    CouBT    (Cockbum,    C.J.    Blackburn    and 
Quain,  J  J.) — We  have  no  doubt  this  is  not  stallage. 

Judgment  for  defendant 
Attorney  for  plaintiff,  Jew.  Crowdy,  for  Townsend 
and  Ormond,  Swindon. 

Attorneys  for  defendant,  Few  and  Co.,  for  Brad- 
ford and  i'oote,  Swindon. 


COUBT   OF  COMMOir  FLEAS. 

Reported  by  H.  H.  Hockivo  and  H.  F.  Foolet,  Esqrs., 

Barristen-atrLaw. 


Wedmssdcuy,  Nov.  13,  1872. 

REGISTRATION  APPEALS. 

The  Marquis  op  Salisbury  (app.)  v.  Bontbms 
(resp.) ;  The  Same  (app.)  v.  The  OvERSEEBa  of 
South  MiMs(respsO ;  The  Same  (app.)  v.  Bulwbr 
(resp.). 

Earl  Beauchamp  (app.)  v.  The  Overseers  of 

Madresfield  ^resps.) 

Peer  of  the  reahn — Incapa^dty  to  vote. 

A  peer  of  the  reahn  ie,  vn  respect  of  his  peerage, 
subject  to  a  legal  incapacity  to  be  registered  as  an 
elector  to  vote  at  the  election  of  members  of  Far- 
liamerU. 
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On  appeal  from  the  revising  barrister  for  the 
couutjof  Hertford,  the  following  case  was  stated : 

At  aconrt  for  the  revision  of  the  list  of  voters  for 
the  parish  of  Bishop's  Hatfield,  in  the  county  of 
Hertford,  holden,  &o.,  before,  &c.,  appeared  the 
Most  Honourable  Robert  Arthur  Talbot  Gascoyne, 
Marquis  of  Salisbury,  by  attorney,  and  claimed  to 
be  inserted  in  the  register  of  persons  entitled  to 
vote  in  the  election  of  a  knight  or  knights  of  the 
shire  for  the  said  county  of  Hertford,  in  respect  of 
property  situate  within  the  said  parish  of  Bishop's 
Hatfield. 

The  following  is  a  copy  of  the  claim  sent  to 
the  overseers  of  the  said  parish  of  Bishop's  Hat- 
field by  the  said  Marquis  of  Salisbury :  ''I  hereby 
give  you  notice  that  I  claim  to  be  inserted  on  the 
list  of  voters  for  the  county  of  Hertford,  and  that 
the  particulars  of  my  place  of  abode  and  qualifi- 
cation are  stated  in  tne  colunms  below.  Dated  17th 
July,  1872." 


Christiaii  name  and 
■nmame  of  the 
daimant  fai  full 
lei^h. 


The  Most  Honour- 
able Robert  Ar- 
thur IMbot  Qas- 
ooyne.    Marquis 

'  of  Saliabury. 


Plaoe 
of  abode. 


Hatfield 
Houae, 

Hatfield, 
Herts. 


Nature  of 
Qualifica- 
tion. 


Freehold 
house  and 
park,  in  my 
own  occu- 
pation. 


Street,  lane,  or 
other  like  plaoe, 
&o.,aDdnameof 
the  property,  &o. 


Hatfield    House, 
Hatfield,  Herts. 


(Signed) 


Salxsbvkt. 


Notice  of  objection  to  the  said  claim  was  duly 

g'ven  to  the  overseers  of  the  said  parish  of  Bishop's 
atfield  and  to  the  claimant.  At  the  hearing  it 
was  admitted  by  the  objector  that  the  name  of  the 
claimant  and  his  description,  his  place  of  abode,  the 
nature  of  his  property  qualification,  and  the  situa- 
tion of  the  qualifying  property  were  correctly  set 
forth  in  the  claim.  But  it  was  objected  that  the 
claimant  appearing  to  be  on  the  face  of  the  claim  a 
peer  of  the  realm  and  a  lord  of  Parliament,  was 
legally  incapacitated  for  being  a  voter  for  a  knight 
or  knights  of  the  shire  to  represent  the  commons 
of  the  county  of  Hertford  in  the  Commons  House 
of  Parliament,  and  was  therefore  not  entitled  to  be 
placed  on  the  register  of  voters  for  the  said 
county. 

For  the  claimant  it  was  contended  that  he  was 
only  prohibited  from  voting  by  force  of  resolutions 
of  the  House  of  Commons,  wni^  had  not  the  force  of 
law,  and  that  he  was  not  therefore  under  any  l^gal 
incapacity  to  be  registered  as  a  voter  for  tne 
county. 

After  hearing  the  arguments  for  and  against  the 
said  claim  I  decided  that  the  said  claimant,  being  a 
peer  of  the  realm  and  a  lord  of  Parliament,  was 
thereby  by  the  lex  parliamenti  the  subject  of  a  legal 
incapacity  to  vote  at  the  election  of  a  knight  or 
knights  of  the  shire  of  the  county  of  Hertford,  and 
therefore  was  not  entitled  to  have  his  name  inserted 
in  the  register  of  voters  for  that  county,  and  accor- 
dingly I  rejected  the  claim,  and  refused  to  admit 
the  name  of  the  said  Marquis  of  Salisbury  upon 
the  said  list  of  voters.  The  question  for  the  court 
is  whether  I  was  right  in  the  above  decision. 
If  the  court  should  be  of  opinion  that  I  was  right 
the  register  is  'to  remain  as  it  is.  If  the  court 
should  be  of  opinion  that  I  was  wrong  the  register 
is  to  be  altered  by  inserting  the  name  (n  the 
claimant  in  that  part  of  the  register  which  relates 
to  the  parish  of  Bishop's  Hatfield,  with  the  descrip- 


tion of  perpon,  abode,  and  property  qualification  as 
given  in  the  claim. 

The  other  appeals  (that  of  Earl  Beauchamp  being 
from  the  western  division  of  the  county  of  Wor- 
cester, and  the  other  two  of  Lord  Salisbury  being 
firom  the  counties  of  Middlesex  and  Essex  re- 
spectively) were,  mutaiia  mutandis,  to  the  same 
effect,  and  raised  precisely  the  same  question. 

All  the  appeals  were  taken  and  argued  together. 

WUU,  Q.O.,  for  Earl  Beauchamp.— 5  feel 
bound  to  admit  that  the  House  of  Commons  has 

Sower  in  certain  cases  to  act  judicially  and  to 
eclare  the  law,  and  I  am  further  bound  to  admit 
that  the  resolution  of  1699,  that  no  peer  hath  a 
right  to  vote  at  the  election  of  any  member  to 
serve  in  Parliament,  was  made  by  the  House  in  its 
judicial  capacity.  Further,  it  appears  to  me  that 
the  resolution  was  declaratory  of  the  common  law. 
In  4  Co.  Inst.,  p.  28  it  is  laid  down  that  "the 
House  of  Commons  is  to  many  purposes  a  distinct 
court,"  and  at  page  50,  "  all  the  justices  of  England 
and  barons  of  the  Exchequer  are  assistants  to  the 
lords  to  inform  them  of  the  common  law,  and 
thereunto  are  called  severally  by  writ.  Neither 
doth  it  belong  to  them  (as  hath  been  said)  to  judge 
of  any  lawe,  custome,  or  priviledge  of  Parliament. 
And,  to  say  the  truth,  the  lawes,  customes, 
liberties  and  priviledges  of  Parliament  are  better  to 
be  learned  out  of  the  rolls  of  Parliament  and  other 
records,  and  by  presidents  and  continuall  ex- 
perience than  can  oe  expressed  by  any  one  man's 
pen."  Chief  Baron  Comyn  also,  in  his  Digest 
(Com.  Dig.,  tit.  "Parliament,"  D.  10),  says :  "  No  peer 
hath  a  right  to  vote  at  elections,"  citing  the  resolu- 
tion of  1699.  This  resolution  has  been  renewed 
every  year  since.  In  a  debate  in  the  House 
of  Lords,  27th  JviAe  1853,  it  was  laid  down 
that  peers  were  restrained  from  voting  by 
immemorial  usage,  irrespectively  of  these  reso- 
lutions :  (128  H^s.  Deb..  3rd  ser.,  791.)  Again, 
on  the  5th  July  1858,  Lord  Campbell  said:  "A 

Chas  no  right  to  vote  by  the  common  law  of 
land  for  the  election  of  members  of  the  House 
of  Commons.  .  .  .  The  resolution  of  the  Commons 
only  declares  the  common  law.  .  .  .  Since  the 
Reform  Bill,  peers  had  frequently  sought  to  re- 
gister their  votes  for  the  election  of  members  of 
the  House  of  Commons,  but  the  revising  barristers 
had  invariably  and  most  properly  refused  to  allow 
them :"  (151  Han.  Deb.,  3rd  ser.,  926,  927.)  Lord 
Lyndhurst  spoke  on  that  occasion,  and  expressed  no 
dissent  from  Lord  Campbell's  judgment.  [Bovill 
C.J. — We  find,  too,  that  when  peers  have  voted, 
their  votes  on  a  scrutiny  have  always  been  struck 
off  by  the  court  whose  province  it  has  been  to 
declare  the  law  upon  the  subject.]  Yes ;  in  Hey- 
wood  on  Elections,  p.  316,  it  is  said :  "  When  the 
members  of  the  House  of  Peers  were  first  excluded 
from  voting  at  the  elections  of  members  of  Parlia- 
ment does  not  exactly  appear.  The  returns  pre- 
served by  Prynne  show  that  in  the  earlier  periods 
of  our  history  they  exercised  that  privilege,  and 
even  after  their  personal  attendance  at  the  County 
Court  had  fallen  into  disuse  we  find  instances  in 
which  their  attorneys  returned  the  knights  of  the 
shire.  On  the  14th  Dec.  1699,  however,  in  conse- 
quence of  the  Earl  of  Manchester  having  voted  at 
an  election  for  Maiden,  the  House  of  Commons 
resolved,  nem,  con.,  "  That  no  peer  of  this  kingdom 
hath  any  right  to  give  his  vote  at  the  election  for 
any  member  to  serve  in  Parliament ;"  and  this  re 
solution  was  repeated  at  the  beginning  of  every 
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session  until  the  union  of  Great  Britain  with 
Ireland,  but  has  never  been  recognised  by  the 
House  of  Peers.  Since  the  union  with  Ireland, 
a  similar  resolution  adapted  to  the  altered  circum- 
stances of  the  case  has  been  repeated  every  ses- 
sion." [BoviLL,  O.J. — The  fact  mentioned  by 
Heywood,  of  the  names  of  several  peers  appear- 
ing on  the  old  returns,  does  not  strike  me  as 
of  much  importance.  It  is  now  well  settled  that 
women  are  incapable  of  being  registered.  Still, 
a  few  years  ago  a  revising  barrister  inserted  the 
names  of  all  women  householders  on  the  register 
and  no  appeal  was  made.  Supposing  a  man  a 
hundred  years  hence  were  lookmg  into  old  re- 
gisters and  found  this  one  with  the  names  of 
women  upon  it,  he  might  conclude,  though  erro- 
neously, that  wohien  had  at  one  time  possessed 
the  fnmchise.  The  passage  from  Bey  wood  carries 
the  matter  no  further.  Bkktt,  J. — If  the  Bouse 
of  Gommons  has,  acting  in  its  judicial  capacity, 
meant  to  strike  off  the  names  of  peers  who  have 
voted  at  elections,  because  by  the  common  law 
peers  have  no  right  to  vote,  such  decisions  are  of 
great  force ;  but  if  the  House  has  meant  to  say 
that  p^rs  have  no  right  to  vote  because  of  the 
resolution  of  1699,  that  is  a  very  different  thing. 
Keating,  J. — Can  you  find  any  authority  for 
saying  that  a  peer  can  vote  P]  None.  I  have  felt 
the  greatest  difficulty  and  embarrassment  in 
having  to  argue  this  case,  as  I  find  nothing  in  my 
&vour  and  everything  against  me. 

Maniaiy,  Q.O.,  for  the  Marquis  of  Salisbury, 
confessed  to  feeling  himself  in  the  same  embar- 
rassing and  difficult  position,  especially  as  by  the 
26th  section  of  the  Parliamentary  Elections  Act 
1868  (31  &  32  Vict.  c.  126),  the  election  judges  are 
bound  to  act  upon  the  "  principles,  practice  and 
rules  on  which  committees  of.  the  House  of 
Gommons  have  heretofore  acted  in  dealing  with 
election  petitions,"  so  far  as  the  new  rules  to  be 
made  do  not  extend.  One  of  the  best  settled 
principles  on  which  committees  have  acted  in  such 
cases  IS  that  peers  have  no  right  to  vote.  If  they 
have  no  right  to  vote,  they  have  no  right  to  be 
registered,  and  so  this  court  is  bound  under  sect. 
26  of  31  &  32  Yict.  o.  125  to  decide  against  the 
appellant.  [Bbett,  J.— Do  you  think  that  if  it 
appeared  that  the  House  of  Gommons  had  dis- 
allowed the  votes  of  peers  simply  because  of  their 
own  resolution,  this  court  would  be  bound  by  the 
26th  section  to  disallow  them  P]  I  think  so.  If 
peers  have  no  right  to  vote,  they  have  no  right  to 
De  registered.         ' 

Geo.  Brovme  for  the  overseers  of  Madresfield 
was  not  called  upon. 

H,  James,  Q.G.,  for  the  other  respondents  was 
not  called  upon.  He  called  attention  to  the  lan- 
guage of  8  Hen.  6,  c.  7. 

BoviLL,  G.  J. — From  the  course  which  the  case 
has  taken,  it  seems  scarcely  necessary  for  us  to 
give  any  further  judgment.  The  court  might  act 
upon  the  statements  of  the  counsel  who  have 
appeared  for  the  appellants,  both  of  whom  think 
that  the  case  is  concluded  by  authority.  As,  how- 
ever, the  matter  has  been  brought  before  us,  I 
think  we  ought  to  express  an  opinion  upon  it.  The 
House  of  Gommons,  sitting  as  a  court  and  acting 
judicially,  and  in  later  times  committees  of  the 
House  acting  in  the  same  capacity,  have  expressed 
opinions  from  time  to  time  as  to  the  validity  of 
elections.  That  power  has  by  a  recent  Act  been 
given  to  the  election  judges,  but  until  that  Act 


passed  the  House  of  Gommons  exercised  the  juris- 
diction itself.  In  1699,  when  the  House  exercised 
the  jurisdiction  itself,  the  Question  now  raised  came 
before  it  in  the  case  of  tne  Maiden  election,  and 
the  House  then  thought  right  to  pass  a  resolution 
on  the  subject.  The  resolution,  then,  that  has  been 
cited  was  then  passed,  that  no  peer  hath  a  right 
to  vote  at  an  election.  That  resolution,  therefore, 
was  one  which  not  merely  expressed  the  will  of 
the  House  of  Gommons,  out  it  was  made  with 
respect  to  the  right  of  peers  to  vote  when  that 
question  came  judicially  before  the  House.  The 
resolution  has  been  re-amrmed  at  the  beginning  of 
every  session  since,  coupled  with  a  resolution  that 
it  is  a  high  infringement  of  the  privileges  of  the 
Gommons  for  a  peer  to  take  any  part  in  a  parlia- 
mentary election.  It  is  not  now  necessary  to  say 
why  peers  are  thus  excluded.  Gonstitutionai 
reasons  may  no  doubt  be  adduced  for  their  exclu- 
sion. But,  the  resolution  having  been  passed,  it 
was  passed  not  only  for  the  purpose  of  determining 
who  should  vote,  but  also  for  the  purpose  of 
declaring  the  law,  and  the  resolution  is  framed  in 
these  words,  that  a  peer  has  "no  right."  No 
doubt  the  House  of  Gommons  has  no  power  with- 
out the  assent  of  the  soverei^  and  tne  House  of 
Peers  to  make  any  alteration  m  the  constitution  of 
the  country;  but  if  the  House  of  Gommons  was  a 
court,  and  the  committees  were  a  court,  as  they 
were,  exercising  judicial  functions,  the  House  and 
the  committees  were  bound  to  declare  the  law. 
From  time  to  time  the  resolution  adverted  to  has 
been  acted  on  by  the  House  and  its  committees, 
and  case  after  case  has  been  decided  in  pursuance 
of  it.  A  uniform  course  of  authorities  shows  that 
peers  have  no  right  to  vote  at  Parliamentary 
elections.  In  effect,  these  resolutions  and  decisions 
of  the  House  of  Gommons  amount  to  a  positive 
exclusion  of  the  peers.  E[as  the  House  of  Lords 
submitted  to  the  exclusion?  For  170  years  no 
instance  can  be  found  in  which  the  votes  of  peers 
have  been  allowed  when  their  right  to  vote  has 
been  contested.  How  does  the  case  stand  on  the 
authorities  P  Every  text  book  clearly  lays  down 
the  law  that  "no  peer  has  any  right  to  vote  at 
Parliamentary  elections."  There  has  been  an  uni- 
versaJ  practice  for  170  years  for  peers  not  to  vote, 
or  to  strike  off  their  names  if  thev  have  voted.  Is 
there  any  other  authority  on  the  subject?  We 
have  the  authority  of  Lord  Goke,  of  Gomyn,  of 
Blackstone,  of  Lord  Gampbell,  and  of  Lord 
Brougham.  Therefore,  in  whichever  way  we  re- 
gard the  question,  there  is  not  only  an  absence  of 
authority  in  favour  of  the  peers,  but  conclusive 
authority  against  them.  Moreover,  this  law  has 
been  acquiesced  in  and  acted  upon  for  170  years. 
Independently,  therefore,  of  the  26th  section  of  the 
Parliamentary  Elections  Act  1868, 1  have  no  hesi- 
tation in  saying  that  in  point  of  law  peers  have  no 
right  to  vote  at  Parliamentary  elections.  If  before 
that  Act  a  peer  voted  and  the  matter  came  before 
the  House  of  Gommons,  and  the  vote  was  chal- 
lenged, the  House  would  have  struck  it  off.  The 
same  would  have  been  done  by  an  election  com- 
mittee. What  could  be  done  now  by  the  election 
judge  ?  With  all  the  authorities  against  him,  he 
would  have  no  resource  but  to  strike  off  such  a  vote. 
The  26th  section  of  the  Act  has  been  referred  to. 
and  if  there  were  any  doubt  in  this  case  as  to  the 
right  or  as  to  the  practice,  it  might  be  said  that 
the  section  had  great  bearing  on  the  question.  1 
will,  however,  not  go  into  that  now,  as  nice  distinc- 
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tions  might  arise  on  the  pecaliar  language  of  the 
section.  I  am,  however,  satisfied  independently 
of  an  J  argument  founded  on  the  language  of  that 
section  that  the  vote  would  be  bad,  and,  indeed, 
tiiat  a  peer  has  no  right  to  vote.  I  do  not  wish  to 
be  understood  as  dissenting  from  the  view  taken 
by  Mr.  Manisty  as  to  the  e&ct  of  the  26th  section. 
I  am  only  desirous  that  mv  language  should  not. 
convey  any  impression  which  might  affect  the  con- 
struction to  be  put  upon  that  Section  in  other  cases 
that  may  arise.  In  conclusion  I  think  that, 
though  the  House  of  Commons  by  itself  could 
never  alter  the  law,  it  was  bound,  sitting  judicially, 
to  declare  it.  This  court  has  now  to  determine  the 
Question,  and  my  opinion  is  clear  that  the  right  of 
tne  peers  to  vote  cannot  be  maintained.  The  deci- 
sions of  the  revising  barristers  were  therefore 
right,  and  the  appeals  must  be  dismissed. 

Seating,  J. — ^I  am  of  the  same  opinion.  There 
seems  to  be  no  doubt  that  the  authorities  are  all 
one  way.  We  have  the  authority  of  the  House  of 
Commons  dealing  with  the  law  upon  this  point,  as 
it  had  a  right  to  do.  No  one  has  suggested  that 
the  House  of  Commons  has  power  to  make  law. 
But,  looking  at  the  resolution  as  a  declaration 
of  what  the  law  then  was,  it  certainly  is  deserv- 
ing of  great  respect.  This  resolution  is  corro- 
borated by  the  state  of  things  that  existed 
before  it  was  passed,  and  which  has  since  existed. 
No  authority  prior  to  1699  has  been  adduced  in 
favour  of  the  right  of  the  peers.  On  the  other 
hand,  we  were  referred  by  Mr.  James  to  an  authority 
a^nst  it— the  statute  8  Hen.  6,  c.  7,  intituled, 
'*What  sort  of  men  shall  be  choosers,  and  who  shall 
be  chosen  knights  of  the  Parliament."  That  Act 
clearly  contemplates  that  the  knights,  esquires, 
and  smaller  landholders  shall  be  the  choosers,  and 
as  clearly  as  possible  excludes  the  notion  of  the 
peers  having  any  right  to  vote.  Prior  therefore 
to  the  passing  of  the  resolution  in  1699,  there  is 
abundance  of  authority,  including  that  of  Lord 
Coke,  to  justify  the  resolution,  apart  even  from  the 
weight  and  authority  which  *he  resolution  would 
carry  with  it,  not  as  making  but  as  declaring  the 
law.  That  resolution  has  been  stamped  with  the 
authority  of  Chief  Baron  Comyn.  We  have  not 
only  Com]p,  but  Lords  Campbell  and  Brougham 
and  an  uninterrupted  course  of  authorities  on  the 
same  side.  The  whole  has  been  sealed  and  con- 
firmed by  the  strongest  authority,  via.,  uninter- 
rupted user.  It  has  been  uninterrupted  for 
centuries,  and  as  far  as  the  researches  of  counsel 
have  extended,  no  authority  has  been  found  to  the 
contrary.  Hey  wood  in  truth  is  no  authority  at  all, 
as  the  isolated  instances  cited  by  him  in  which 
p|6er8  have  voted  are  not  deserving  of  considera- 
tion. In  the  course  of  the  argument  I  threw  out 
a  reference  to  the  26th  section  of  tl^e  Parliamentary 
Elections  A.ct  1868.  I  would  not,  however,  be  under- 
stood as  basing  my  judgment  on  that  section,  as 
though  the  word  "  principles  "  is  a  large  word, 
and  I  was  for  the  moment  under  the  impression 
that  the  court  had  given  an  extensive  mean- 
ing to  it,  yet  on  further  consideration  I  find 
it  has  not  been  extended  to  the  case  of  a  question 
as  to  a  man*8  right  to  vote.  In  cases  that  have 
been  decided  on  the  point,  there  is  nothing  to  pre- 
clude ufi  from  saying  that  the  word  "  principles  " 
in  that  section  means  nothing  more  than  practice 
and  procedure.  I  wish  to  state  this  particularly, 
as  it  might  be  thought  from  what  fell  from  me 
in  the  course  of  the  argument  that  I  thought  that 


the  word  ^'  principles  "  might  apply  to  a  case  like 
the  present.  I  do  not  wish  to  say  that,  or  to  say 
anything  upon  the  point  at  present;  if  ever  the 
question  should  arise,  I  should  like  to  consider 
how  far  the  word  "  principles  "  in  that  section 
might  be  said  to  apply  to  a  question  like  that 
raised  in  the  present  case.  I  think  the  revising 
barrister  was  quite  right.  I  wish  further  to  ex- 
press my  approval  of  the  course  that  has  been 
taken  by  the  counsel  for  the  appellants.  I  have 
yet  to  learn  that  it  is  other  than  the  duty  of  counsel, 
when  they  discover  that  a  point  is  not  arguable,  to 
say  so  at  once,  or  that  any  duty  towards  their 
client  ought  to  interfere  with  their  doing  that, 
which  is  tne  highest  function  of  the  Bar,  viz.,  to 
assist  the  court. 

Brett,  J. — I  am  very  reluctant  to  express  any 
judgment  in  this  case.  I  think  the  court  is  placed 
in  a  position  of  great  dij£culty.  I  had  great 
doubts,  when  I  came  down  here  this  morning, 
whether  the  claim  could  be  supported.  In  the 
course  of  the  argument  I  did  wnat  I  conceive  to 
be  the  duty  of  a  judge,  viz.,  where  a  proposi* 
tion  is  stated,  to  take  objections  to  it  for  the 
purpose  of  ventilating  it  as  far  as  possible,  and 
ascertaining  its  true  meaning.  The  court  ia, 
however,  m  this  difficulty : — propositions  have 
been  stated  by  counsel  against  themselves,  and 
that  for  the  purpose  not  of  contesting,  but  of 
admitting  their  truth.  I  quite  agree  that  it  is  the 
duty  of  counsel,  when  they  know  that  there  is  no 
argument  to  be  used  in  their  own  favour,  to  say 
so.  But  I  think  it  would  be  better,  when  they 
have  come  to  the  conclusion  that  they  have  no 
case,  to  withdraw  from  it.  It  may  be  said  that 
counsel  have  no  authority  to  take  such  a  course. 
I  must  say,  however,  that  I  take  a  much  higher 
view  of  the  power  of  counsel.  I  think  a  counsel  is 
master  of  the  case,  and  that,  unless  he  has  precise 
instructions  to  the  contrary,  he  has  power  to  give 
it  up.  In  saying  this,  I  am  sure  no  one  knows 
better  than  the  counsel  who  have  appeared  for  the 
appellants,  that  I  do  not  mean  to  express  any 
disrespect  to  them.  Two  statements  nave  been 
made  in  the  course  of  the  argument :  First,  that 
by  the  common  law,  as  shown  by  immemorial  user, 
the  peers  have  not  the  right  now  claimed;  and 
secondly,  that  though  it  may  be  shown  that  by  the 
common  law  peers  are  not  incapacitated  from  voting, 
yet  the  House  of  Commons  has  held  as  a  matter  of 
"  principle  "  that  peers  cannot  vote,  and  therefore 
this  court  is  prohibited  by  the  26th  section  of  the 
Parliamentary  Elections  Act  1868,  from  holding 
otherwise.  K  the  decision  of  this  case  depended 
on  the  last  contention,  I  should  feel  inclmed  to 
refuse  to  deliver  any  judgment  on  the  case.  But 
I  doubt  if  that  is  the  meaning  of  the  26th  section. 
I  doubt  if  the  words  there  refer  to  anything  more 
than  rules  of  procedure.  The  26th  section  refers  to 
rules  to  be  made  by  the  judge^i,  and  says  that  until 
such  rules  are  made,  and  so  far  as  they  do  not  extend, 
"  the  principles,  practice,  and  rules  on  which  com- 
mittees of  tne  House  of  Commons  have  heretofore 
acted  in  dealing  with  election  petitions  shall  be 
observed."  Thus  the  "  principles,  practice,  and 
rules  "  may  be  altered  by  the  rules  to  bo  made  by 
the  judges  ;  and  if  the  word  "  principles  "  includes 
the  right  of  a  man  to  the  franchise,  the  judges 
may  wect  that  right  by  rules  of  procedure.  But 
it  is  obvious  that  the  judges  have  no  such  power. 
I  need  not,  however,  say  more  on  this  .point,  as  the 
principal  question  has  risen  on  the  first  point,  viz.^ 
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that  at  the  common  law  a  peer  has  no  right.  How 
is  it  sought  to  prove  that  proposition  P  By  imme- 
morial usage.  It  is  further  said  that  the  judicial 
decisions  of  the  House  of  Commons  are  strong 
evidence  of  the  state  of  the  law,  and  I  feel  bound 
to  assume  that  the  resolution  of  1699,  which  has 
been  referred  to,  must  be  regarded  as  a  judicial 
decision,  as,  so  far  from  its  having  been  argued  to 
the  contrary,  it  has  been  admitted  by  the  counsel 
for  the  appellants  that  it  is.  I  certainly  approach 
the  decision  of  the  House  of  Commons  with  the 
highest  respect,  and  as  almost  binding  on  us  in  the 
absence  of  other  authority.  There  is,  however, 
one  observation  to  be  made,  which  I  ventured  to 
make  in  the  course  of  the  argument.  That  is,  that 
the  resolution  might  have  been  intended  to  be  de- 
claratory of  the  common  law,  or  it  might  have  been 
intended  as  a  mere  protest.  If  the  decision  in 
1699  and  the  subsequent  decisions  of  the  House 
and  its  committees  were  made  to  depend  on  the 
resolution  of  1699,  I  should  protest  against  the 
idea  of  our  being  bound  by  it.  The  resolution  as 
a  resolution  is  not  binding.  It  seems  to  me  that 
there  is  some  colour  for  doubting  whether  we 
ought  to  regard  the  resolution  as  part  of  a  judicial 
decision,  because,  if  it  were  so,  it  seems  dimcult  to 
see  why  it  should  have  been  repeated  every  session 
since.  If  the  House  of  Commons  had  come  to  a 
«lear  judicial  conclusion  that  peers  have  no  right 
to  vote,  one  might  think  they  might  have  been 
content  with  that  expression  of  opinion.  But  we 
find  that  the  resolution  has  been  repeated  every 
session,  and  even  since  1868,  when  tne  House  of 
Commons  gave  up  that  part  of  its  judicial  power 
to  the  judges.  That  circumstance  seems  to  afford 
UB  strong  colour  for  saying  that  it  has  not  been  i 
intended  to  affirm  this  proposition  as  a  judicial 
declaration  of  the  common  law,  but  to  rest  it  on  an 
extra-judicial  resolution  as  a  resolution.  If  that 
were  clearly  the  case,  it  would  be  our  duty  to  say  that 
the  resolution  was  not  binding.  But  in  the  present 
instance  it  has  been  admitted  that  the  resolution  was 
judicial,  and  after  the  statement  of  counsel,  who 
have  employed  great  research  on  the  question, 
that  they  can  find  no  authority  prior  to  the  resolu- 
tion in  their  favour,  I  think  that  that  want  of  autho- 
rity is  strong  evidence  of  the  immemorial  usage 
lelied  on,  ana  therefore  I  am  prepared  to  say,  on 
the  argument  addressed  to  us,  tnat  irrespectively  of 
the  resolution,  the  decision  of  the  House  of  Com- 
mons was  right,  and  as  far  as  we  can  see,  that  it 
was  and  is  the  law,  independently  of  the  resolu- 
tion, both  before  and  since  1699,  that  peers  have 
no  right  to  vote.  For  that  reason  and  for  that 
only,  I  concur  in  the  judgment.  I  quite  agree 
with  Mr.  Manisty  in  thinking  that  if  they  have  no 
right  to  vote,  they  have  no  right  to  be  registered. 
G&ovE,  J. — I  am  of  the  same  opinion.  I  abstain 
from  ^oing  into  the  reasons  for  my  decision,  as  I 
think  it  is  extremely  difficult  to  express  an  opinion 
on  a  question  when  only  one  side  of  it  has  been 
argued.  It  may  be,  no  doubt,  that  only  one  side 
is  arguable;  but  when  one  has  heard  both  sides  of  a 
question  argued,  the  decision  is  comparatively  easy; 
when  one  has  heard  only  one,  one  runs  the  risk  of 
expressing  reasons  which  may  admit  of  an  answer. 
I  should  nave  preferred  that  the  counsel  for  the 
respondent  should  begin,  as  they  might  have 
given  us  strong  reasons  for  our  decision  in  their 
favour.  Not  only  might  much  historical  matter  have 
been  brought  forward  by  them,  but  constitutional 
reasons  nught  be  adduced.    I  abstain  from  stating 


what  strikes  me  as  grave  constitutional  reasons, 
as  they  might  admit  of  an  answer.  I  will  only 
say  that  I  think  there  may  be  strong  reasons, 
which  from  the  course  which  the  cas)9  has  taken 
cannot  well  be  expressed. 

Dedsiona  affi/rmed. 

Attorneys  for  Earl  Beauchamp,  Young,  Maples, 
and  Co. 

Attorneys    for  the   Overseers  of    Madresfield, 
Young,  Maples,  and  Co. 

Attorneys  for  Marquis  Salisbury,  Nicliolson  an 
Herhm't. 

Attorneys  for  Overseers  of  South  Mims,  Bon- 
tems,  and  Bulwer,  Wyatt  and  Hoshins. 


Tuesday,  Nov.  19,  1872. 

OVEBSEEBS  OF  AsHTON-UNDEB-LtNE   (apps.)  17. 

Websteb  (resp.)  (Obme's  Case). 

Bight  to  vote — "  Actual  possession"  of  rentcharge — 
2  Will.  4,  c.  46,  s.  26— Statute  of  Uses  (27  Hen.  8, 
clO.) 

By  indenture  daied  the  13ih  Oct.  1871  A.  granted  to 
B.,  C,  and  D.  one  perpetual  yearly  rentcharge  of 
92.  to  hold  unto  the  said  JB.,  C,  andD.,  their  heirs 
and  assigns^  to  the  use  of  the  said  B.,  C,  and  J)., 
their  heirs  and  assigns  for  ever  a«  tenants  in 
common  a/nd  in  equal  shares. 

Held,  that  this  was  a  conveyance  operaling  ai 
common  law,  and  not  under  the  Statute  of  Uses. 

Heelis  v.  Blain  (11  L.  T.  Bep.  N.  5.  480 ;  34  L.  J. 
88  C.  P.)  commented  upon. 

This  was  an  appeal  from  the  revising  barrister  for 
the  South-Eastern  division  of  the  County  of 
Lancaster. 

.Case. 

At  a  court  held  at  Ashton-under-Lyne  for  the 
purpose  of  revising  the  list  of  voters  for  the 
Ashton-under-Lyne  polling  district  before  me, 
John  Hargrave  Hodson,  Esquire,  the  barrister 
appointed  to  revise  the  lists  of  voters  for  the 
South-Eastern  division  of  the  county  of  Lancaster, 
Thomas  Webster  duly  objected  to  the  name  of 
Eobert  Byron  Orme  being  inserted  in  the  list  of 
voters  for  the  said  division  of  the  said  county. 

The  claim  of  the  said  Robert  Byron  Orme  was 
as  follows : — 


Orme,  Robert  Stamford-stroet 


ByroxL. 


Ashton^iinder- 
Lyne. 


One  third  share 
of  rentcharge 
iBSuing  from 
freehold  hmd 
aadbaildinga. 


Fleet-street, 
William  Orme 
owner. 


The  following  facts  were  established  by  the 
evidence. 

By  an  indenture  made  and  dated  the  13th  Oct. 
1871,  and  made  between  the  said  William  Orme 
of  the  one  part  and  the  said  Robert  Byron  Orme, 
Enoch  Lawton,  and  James  Kerfoot  of  the  other 
part,  the  said  William  Orme  being  seised  in  fee 
simple  in  possession  of  certain  lands,  messuages, 
and  hereditaments  in  Ashton-under-Lyne  atore- 
said,  granted  unto  the  said  Robert  Byron  Orme, 
Enoch  Lawvon,  and  James  Kerfoot,  one  perpetual 
yearly  rentcharge  of  91.  to  be  payable  clear  of  all 
deductions  (except  property  or  income  tax)  by 
equal  half-yearly  payments  on  the  5th  April  and 
the  5th  Oct.  in  each  year,  and  the  first  payment 
to  be  due  on  the  5th  April  then  next,  and  to  be 
issuing  from  and  out  of,  and  charged  and  charge- 


14 


MAGISTRATES'  OASEb. 


O.P.] 


Oyebsexbs  07  Ashton-undeb-Ltni  v.  Wsbsteb  (Obms's  Case), 


[O.P. 


able  upon,  the  said  lands,  messuages,  and  here- 
ditaments to  hold  the  said  rentchu^e  nnto  the 
said  Robert  Byron  Orme,  Enoch  Lawton,  and 
James  Kerfoot,  their  heirs  and  assigns  to  the  nse 
of  the  said  Bobert  Byron  Orme,  Enoch  Lawton, 
and  James  Kerfoot  their  heirs  and  assigns  for 
ever  as  tenants  in  common  and  in  equal  shares. 

A  copy  of  the  said  indenture  accompanies,  and 
is  to  be  taken  as  part  of,  this  case. 

There  is  a  covenant  by  the  said  William  Orme 
with  the  said  Bobert  Byron  Orme,  Enoch  Lawton, 
and  James  Kerfoot  to  pay  the  said  rentcharge  at 
the  times  and  in  manner  appointed  for  payment 
thereof,  and  a  power  of  distress  over  of  the  said 
lands,  messuages,  and  hereditaments  in  case  of 
nonpayment. 

Tne  moiety  of  the  said  rentcharge  of  91,  due  on 
the  5th  April  1872  was  paid  by  the  said  William 
Orme  to,  and  equally  oivided  between,  the  said 
Bobert  Byron  Orme,  Enoch  Lawton,  and  James 
Xerfoot. 

It  was  contended  by  the  objector  that  the  said 
Bobert  Byron  Orme  was  not  in  the  actual  pos- 
session of  the  said  rentcharge  for  six  calender 
months  previous  to  the  last  day  of  July  1872  as 
required  by  the  2  Will.  4,  c.  45,  s.  26. 

It  was  contended  hj  the  party  objected  to,  upon 
the  authority  of  Heelia  v.  main  (34  L.  J.  88, 0.  I*.), 
that  the  Statute  of  Uses  (27  Hen.  8,  c.  10)  operated 
to  give  to  the  said  party  objected  to  and  the  said 
Enoch  Lawton  and  James  Kerfoot  the  actual 
poBsebsion  of  the  said  rentcharge  on  the  execution 
of  the  said  indenture. 

I  held  upon  the  authority  of  that  case  that  the 
claim  was  good. 

If  the  court  be  of  opinion  that  my  decision  was 
wrong,  the  register  is  to  be  amended  by  erasing 
the  name  of  tne  said  Bobert  Byron  Orme  from 
the  said  list.  J.  H.  Hodoson, 

Bevising  Barrister  for  the  South- EasternDivision 
of  the  County  of  Lancaster. 

I  appeal  from  this  decision. 

xtob.  Evans,  for  Thomas  Webster,  appellant. 

I  appoint  the  overseers  of  Asht«n-under-Lyne 
to  be  respondents.  J.  H.  Hodgson, 

21st  Oct.  1872.  Bevising  Barrister. 

The  persons  named  in  the  schedule  hereunder 
written,  and  being  the  other  persons  parties  to  the 
said  indenture,  also  claimed  to  be  inserted  in  the 
said  list  of  voters,  and  I  also  held  that  their  claims 
were  good. 

Notice  df  appeal  from  my  decision  being  gdven, 
and  as  the  pomt  of  law  therein  involved  azid  the 
facts  are  the  same  as  those  stated  in  the  case,  I 
ordered  their  cases  to  be'  consolidated  with  this 
appeal. 

SCHEDULE. 


Kerfoot,  Jauea Cbatham-hill, 

Dnkenfleld. 


Lawton,  Enoch 


StamforcUflt., 
Aahton-on- 
der-Ljne. 


One  third  share^Fleet-street, 
of  rentcharge     William  Orme 
issainff    from     owner, 
freehold  land 
and  buildings. 

One  third  share  Fleet'Street, 
of  rentcharge     William  Orme 
issninsr    from'    owner, 
freehold  land 
and  btdldinga. 


J.  H.  Hodgson, 

Bevising  barrister. 

This  appeal  came  on  for  argument  on  a  previous 
day,  but  was  adjourned  in  order  that  counsel 
might  have  further  time  for  consulting  authorities. 


MeUor  {Dighy  with  him),  for  the  respondeat, 
cited: 

Jenhifu  v.  Tonng,  Cro.  Car.  290 ; 

Meredith  v.  Jones,  Id.  244 ; 

Baoon'B  Law  Tracts,  p.  352 ; 

Sanders  on  Uses  ana  Trusts,  5th  edit.  91 ; 

2  Bhiok.  Com.  15th  edit.  192  ; 

Coke's  Inst  bv  Hargrave  and  Bntler,  note  231 ; 

Doe  V.  Prestvndge,  4  M.  A*  8. 178 ; 

Watkins  on  Conveyancing,  245 ; 
Herschell,  Q.  C.  for  the  appellants,  cited 

Gilbert  on  Uses,  128. 
He  was  prepared  to  contend,  if  necessary,  that  the 
decision  in  Heelie  v.  Blain  was  wrong. 

BoviLL,  C.J. — In  this  case  the  claimant  asks  to 
be  placed  on  the  list  of  voters  for  the  South- 
Eastern  division  of  the  county  of  Lancaster  in 
respect  of  his  interest  in  a  rentcharge.  It  is 
objected  that  he  is  not  entitled  to  be  so  registered 
because  he  had  not  been  in  actual  possession  of 
the  rentcharge  for  six  months  previously  to  the 
31st  July  1872,  as  required  by  2  Will.  4,  c.  45, 
B.  26.  It  is  clear  upon  the  facts  that  there  was  no 
actual  possession  of  the  rentcharge,  and  no  receipt 
in  the  sense  of  possession  untu  after  the  com- 
mencement of  the  period  of  six  months.  This 
court  has  decided  in  two  cases  that  there  must  be 
actual  possession  in  a  caso  of  this  kind  to  entitle 
to  the  franchise.  The  first  was  that  of  Murray  v. 
ThomHey  (2  C.  B.  217)  in  which  it  was  held  that 
the  grantee  of  a  rentcharge  is  not  entitled  to 
be  registered  unless  he  has  been  in  the  actual 
receipt  of  it  for  six  months  before  the  last  day 
of  July.  The  court  took  time  to  consider  their 
judgment,  and  were  unanimous.  The  same  point 
arose  in  Hcuyden  v.  The  Overseers  of  Tivertdn 
(4  G.  B.  1)  where  the  person  claiming  to  be  re- 
gistered was  assignee  of  a  rentcharge.  In  that 
case  also  the  court  gave  a  considered  judgment, 
and  were  unanimous.  It  is  true  that  Maule,  J. 
(at  p.  6)  made  an  observation  upon  Mwrray  v. 
ThomxLey,  but  he  did  not  dissent  from  that  case  in 
his  judgment,  and  the  decision  of  the  court  pro- 
ceeded on  the  same  grounds  as  in  the  former  case. 
After  these  two  cases  it  would .  be  impossible  for 
the  respondent  to  contend  that  we  ougnt  not  to  be 

fovemed  by  them.  They  have  been  law  since 
846.  Some  time  afterwords,  the  point  arose  in  a 
different  form  in  Heelis  v.  Blavn  in  this  court.  A 
new  view  was  then  taken  that  the  grant  of  the  rent- 
charge  did  not  take  effect  at  common  law  but  under 
the  Statute  of  Uses,  and  that  the  Statute  of  Uses 
executed  the  use  in  possession,  so  that  the  person 
entitled  to  the  use  was  to  be  deemed  in  possession. 
The  case  was  argued  on  that  point,  and  the  whole 
question  turned  on  the  words  "  deemed  in  pos- 
session." The  conveyance  of  the  rentcharge  un- 
deniably operated  under  the  Statute  of  Uses,  and 
the  court  concluded  that  the  true  construction  of 
that  statute  was  that  '*  possession "  meant  actual 
possession.  Under  those  circumstances  the  court, 
adopting  its  previous  decisions,  concluded  that  by 
the  Statute  of  Uses  the  claimant  was  entitled  to 
be  deemed  in  actual  possession.  There  are  there- 
fore two  classes  of  decisions  ;  first,  where  the 
conveyance  operates  at  common  law,  there  must 
be  actual  possession  by  receipt  of  the  rentcharge ; 
and,  secondly,  where  the  conveyance  operates 
under  the  Statute  of  Uses,  the  statute  executes 
the  use,  and  the  grantee  is  deemed  to  be  in  actual 
possession.  Whether  the  ^prant  here  operates  at 
common  law  or  by  statute  is  a  difficult  question, 
I  which  has  been  ably  argued  on  both  sides.    It  is 
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the  only  qnestion  remaining  for  oar  consideration, 
and  is  a  matter  so  interesting  and  important  to 
oonyeyancers  that  we  thought  it  desirable,  when 
the  case  first  came  before  us,  to  have  it  adjourned 
in  order  that  the   learned   counsel  might   have 
farther  time  to  prepare  their  arguments  and  to 
obtain  assistaoce  by  consulting  eminent  convey- 
ancers.    Our  first  duty  then,  as  it  seems  to  me,  is 
to  ascertain  and  determine  the  effects  of  the  limit- 
ations in  this  deed.    The  deed  begins  with  a  grant 
as  follows :  "  grant  unto  the  said  Orme,  Lawton, 
and   Kerfoot  one  perpetual  yearly  rentcharge," 
If  the  matter  had  stood  there,  it  would  be  a  graat 
to  them  as  joint  tenants.     Then  the  habendum  is 
"  to  hold  unto  the  said  Orme,  Lawton,  and  Kerfoot, 
their  heirs  and  assigns,  to  the  use  of  the  said 
Orme,    Lawton,    and    Kerfoot,    their   heirs    and 
assigns    for   ever    as    tenants    in    common    and 
in  eaual   shares."    If   we  divide   the    terms    of 
the   habendum,  we   find   an   estate    granted    to 
the  three  as  joint  tenants,  and  afterwards  a  use 
limited  to   them  as    tenants   in    common.    But 
the  question  is,  whether  it  is  necessary  so  to  read 
the  deed.     The  habendum  is,  of  course,  an  im- 
portant part';  its  office  is  to  determine  the  effect 
of  the  deed,  and  the  rule,  as  laid  down  in  Shep- 
pard's  Touchstone,  101,  is  that  it  should  be  con- 
strued "  as  near  the  intent  of  the  parties  as  may 
be."    To  ascertain  that  intent  we  must  look  to  the 
whole  deed.     In  the  present  case  the  whole  ha- 
bendum  shows  that  the  intent  of  the  deed  was 
to  pass  the  rentcharge  to  the  three  grantees  as 
tenants  in  common,  and  this  is  made  manifest  by 
eznress  words  at  the  end  of  the  habendum,    Not 
only  is  the  rule    so,   but    there   are  many    in- 
stances in  the  books   where  an   effect  has  been 
given  to  the  habendum  different  from  that  of  the 
premises  (Co.  Litt.  103  b. ;  Viner*s  Abridgment, 
Tit,  "  Grants,"  L.  a. ;  Shep.  Touch.  101,  106).    It 
is  not  necessary  to  go  minutely  into  these  instances. 
In  determining  the  true  effect  of  a  deed  of  this 
description,  there  are  several  authorities  to  guide 
as.    An  important  one  is  the  case  of  Jenkins  v. 
Young  (Cro.  Car.  230).    Here  lands  were  ^ven  to 
E.  B.  and  his  wife,  habendum  to  the  said  husband 
and  wife  to  the  use  of  them  and  the  heirs  of  their 
two  bodies ;    and  in  default  of  such  issue  to  the 
use  of  E.  M.  and  his  heirs.     The  question  was 
whether  the  husband  and  wife  had  an  estate  tail 
or  for  their  lives.    Littleton  argued  that  the  estate 
oat  of  which  the  use  should  rise  was  an  estate  for 
their  lives,  and  the  use  could  not  make  the  estate 
larger  than  the  limitations  of  the  seisin :  but  the 
judges  conceived  that  there  was  a  difference  where 
an  estate  was  limited  to  one  and  the  use  to  a 
stranger,  for  then  the  use  should  not  be  more  than 
■  the  estate  opt  of  which  it  was  derived ;  but  not 
where  the  limitation  was  to  two,  haibendum  to 
them  to  the  use  of  them  and  the  heirs  of  their 
bodies,  for  this  was  no  limitation  of  the  use,  nor 
was  it  executed  by  the  statute;   but  it  was  a 
limitation  of  the  estate  to  them  and  the  heirs  of 
their  bodies  by  the  course  of  the  common  law: 
(See  Sanders  on  Uses,  i.  91.)    That  case  is  also 
iini)ortant  as  showing  that  we  must  look  to  the 
limitations    to   ascertain    the    intention    of  the 
parties ;  thelimitation  of  the  habendum  was  held 
a  good  limitation  not  of  the  use  but  of  the  estate  at 
common  law,  and  the  whole  operation  was  said  to 
be  at  common  law.    I  find  it  extremely  difficult  to 
distin^ish  this  case  from  the  present.    A  similar 
case  18  Meredith  v.  Jones  (Cro.  Car.  244)«    The 


same  view  has  been  adopted  in  an  opinion  of  Mr. 
Booth  (Collection  of  Cases  and  Opinions,  ii.  291), 
where  the  author  shows  that  the  statutory  use 
must  be  derived  out  of  the  seisin  of  the  same 
three  persons.    The  case  of  Jenhms  v.  Young  is 
cited  in  Sanders  on  Uses,  i.  91,  and  notquestioned, 
and  also  in  Co.  Litt.  271   b.,  and  Watkins   on 
Conveyancing,  245.      There  is  therefore  strong 
confirmation  of  the  propriety  of  the  decision.    I 
see  nothing  to  show  that  we  ought  not  to  adopt 
the  same  view  here,  especially  as  if  we  did  not 
there  would  be  a  repugnancy,  because  the  first  part 
of  the   habendu/m  would  be  a  limitation  to  the 
three  as  joint  tenants,  and  the   latter  part  as 
tenants  in  common.    The  rule  laid  down  by  Lord 
Bacon  is  as  follows :  "  The  whole  scope  of  the 
statute  was  to  remit  the  common  law,  ana  never  to 
intermeddle  where  the  common  law  executed  an 
estate ;  therefore  the  statute  ought  to  be  expounded 
that  where  the  party  seised  to  the  use  and  the 
cestui  que  use  is  one  person,  he  never  taketh  by  the 
statute  except  there  be  a  direct,  impossibility  or 
impertinency  for  the  use  to  take  effect  by  the 
common  law"  (Bacon's  Law  Tracts,  352 ;  Beading 
on  the  Statute  of  Uses).    Another  case  which  has 
an  important  bearing  on  the  present  is  that  of 
Doe  V.  Frestwidge  (4  M.  &  S.  178).    There  there 
was  a  limitation  to  T.  and  H.  and  their  heirs, 
hcbbendum  to   them  their  heirs   and  assigns   as 
tenants  in  common  and  not  as  joint  tenants,  to  the 
use  of  them  their  heirs  and  assigns.    There  was 
a  difference  between  the  two  parts  of  the  hah' 
endum,  the   first   being  to  them  as  tenants  in 
common,  and  the  second  "to   the  use  of  them 
their  heirs  and  assigns,"  which  would  create   a 
joint  tenancy.    A  point  similar  to  the  present 
having  thus  arisen,  the  matter  was  argued,  and 
further   time   allowed   to    counsel    to    consider, 
after  which  Mr.  Beader  **  admitted  that  T.  and  H. 
took  as  tenants  in  common,  for  the  habendum  was 
to  them   their  heirs  and  assigns  as  tenants  in 
common  and  not  as  joint  tenants,  to  the  use  of 
them  their  heirs  and  assigns,  and  although  if  this 
had  been  a  use  executed  by  the  statute  the  con- 
sequence would  be  that  they  were  joint  tenants, 
yet  he  admitted  that  where  the  person  seised  to  the 
use  and  cestui  que  use  is  the  same,  the  statute  does 
not  operate."    This  case  has  been  cited  in  various 
text-books,  and  has  not,  so  far  as  I  am  aware,  been 
questioned  by  Mr.  Sanders,  or  by  any  other  writer. 
The  only  passage  I  have  been  able  to  find  con- 
taining anything  in  the  nature  of  adverse  comment 
upon  it  is  in  Bythewood  and  Jarman's  Convey- 
ancing (3rd  edit,  by  Sweet,  224),  where  the  learned 
editor,  after  referring  to  the  admission  made  by 
counsel,  remarks  *'This  was  certainly  admitting 
the  principle  to  a  great  extent,  and  it  seems  that 
there  was  ample  room  for  argument."    The  matter 
has  been  fully  argued  in  the  present  case,  and  it 
has  been  shown  that  there  is  no  principle  of  law 
which  interferes  vrith  that  decision.    It  seems  to 
me  to  be  clear  that  these  three  persons  are  to  take 
as  tenants  in  common,  that  the  deed  gives  them  a 
legal  right  in  the  rentcharge,  and  they  have  the 
use  of  it  as  tenants  in  common.    I  think  there  is 
nothing  for  the  Statute  of  Uses  to  operate  upon, 
and  that  the  parties  take  by  force  of  the  common 
law  and  not  of  the  statute.    Neither  the  ase  nor 
the  possession  are  executed.    The  decision  of  the 
revising  barrister  must  therefore  be  reversed  on 
the  ground  that  the  person  claiming  to  vote  was  not 
in  the  actual  possession  of  the  rentcharge. 
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Brett,  J. — In  tliis  case  Orme  claimed  to  be 
refi^stered  as  a  voter  in  respect  of  his  share  in  a 
rentcharge.  It  was  necessary  therefore,  in  order 
to  support  his  claim,  that  he  should  have  been  in 
actual  possession  of  the  rentcharge  for  six  calendar 
months  previously  to  the  last  day  of  Julv  1872,  as 
required  by  2  Will.  4,  cap.  45,  s.  26.  in  fact  the 
first  receipt  of  the  rentcharge  by  him  was  less 
than  six  months  previously  to  the  above  date. 
Now  there  are  two  kinds  of  conduct  which  this 
court  should  observe ;  first,  to  construe  the  words 
of  a  statute  as  nearly  as  may  be  in  their  ordinary 
and  literal  sense ;  and,  secondly,  to  adhere  with 
loyalty  to  former  decisions,  unless  they  are  clearly 
made  out  to  be  wrong.  The  first  case  applicable 
is  that  of  Mmray  v.  Thomiley,  and  there  the 
words  "actual  possession"  are  stated  to  mean  a 
possession  in  fact,  as  contra-distinguished  from  a 
possession  at  law,  and  the  application  is  that  the 
grantee  of  a  rentcharge  is  not  entitled  to  be 
registered,  unless  he  has  been  in  the  actual  receipt 
of  it  for  six  months  before  the  last  day  of  July. 
Next  is  the  case  of  Heelis  v.  Blain  where  the 
decision  was  that  though  the  grantee  of  a  rent- 
charge  under  a  grant  at  common  law  is  not  entitled 
to  be  registered  before  he  has  been  in  the  actual 
receipt  of  the  rent,  it  is  otherwise  where  the  rent- 
charge  is  by  a  conveyance  operating  under  the 
Statute  of  Uses.  Now  it  is  obvious  that  if  the 
present  rentcharge  was  granted  to  the  claimant 
by  a  conveyance  operating  at  common  law,  it  falls 
within  the  first  case,  but  if  under  the  Statute  of 
Uses,  we  should  be  bound  by  the  second  case. 
The  question  therefore  is  whether  this  is  a  convey- 
ance operating  at  common  law,  or  by  the  Statute 
of  Uses.  I  think  that  the  result  of  the  authorities 
is  this,  that  before  determining  whether  the  Statute 
of  Uses  is  to  be  applied  we  must  construe  the 
deed,  and  that  where  ib  is  in  the  ordinary  form  of  a 
grant,  habendum,  and  declaration  of  uses,  if  all 
three  are  to  the  same  person,  and  in  one  part  the 
description  of  the  right  is  general  and  in  another 
specific,  the  specific  is  to  overrule  the  general,  and 
the  eeneral  is  to  be  read  as  if  it  were  the  specific. 
As  I  read  the  present  deed,  it  is  a  common  law 
conveyance,  and  there  is  no  declaration  of  use  at 
all.  In  Jenkins  v.  Young  although  in  form  there 
was  a  habendum  with  a  declaration  of  uses,  yet  it 
was  held  that  the  conveyance  operated  at  common 
law  ;  and  so  it  was  in  the  case  mentioned  in 
Sanders  on  Uses  and  Trusts,  vol.  1,  p.  91.  In  Hutch- 
inson V.  Prestwidge  the  limitation  was  "  to  T.  and 
H.  and  their  heirs,  habendum  to  them,  their  heirs 
and  assigns  as  tenants  in  cooimon  and  not  as 
joint  tenants,  to  the  use  of  them,  their  heirs  and 
assigns."  The  declaration  of  uses  was  general, 
but  the  habendum  was  specific,  and,  according  to 
the  decision,  the  deed  was  to  be  read  as  if  the 
declaration  of  uses  had  been  as  specific  as  the 
habendum.  In  the  present  case  the  words  pur- 
porting to  be  a  declaration  of  uses  are  specific,  but 
the  habmidum  is  general,  and  therefore  I  think  it 
must  be  read  as  a  common  law  conveyance,  and 
not  as  a  declaration  of  uses.  I  should  be  prepared 
to  go  the  length  of  Mr.  HerschelFs  contention,  but 
it  is  unnecessary  to  do  so  on  the  present  occasion. 
I  think  this  case  falls  within  the  authority  of 
Murray  v.  Tfiomiley,  and  is  not  within  that  of 
Heelis  V.  Blain. 

Grove,  J. — I  am  of  the  same  opinion.  The 
question  arises  upon  the  25th  section  of  2  Will.  4, 
cap.  45.     The  primd  facie  meaning  of  that  section 


is  simple — that  actual  possession  does  not  mean 
constiiictive  possession,  and  this  is  shown  by  the 
proviso  referring  to  certain  cases  where  there  is  no 
actual  possession.  This  view  was  acted  upon  in 
Mwrray  v.  Thomiley,  and  there  would  oe  no 
difficulty  in  the  present  case  but  for  Heelis  v. 
Blain,  where  it  was  held  that  the  conveyance 
operated  by  the  Statute  of  Uses,  and  that  by  force 
of  that  statute  the  grantee  was  put  in  actual 
possession  of  the  rentcharge.  The  main  argu- 
ments have  therefore  been  addressed  to  the  ques- 
tion whether  this  conveyance  operates  at  common 
law  or  under  the  Statute  of  Uses.  It  is  clear  from 
the  express  words  of  that  statute  that  it  was 
meant  to  apply  to  persons  seised  of  lands  or 
hereditaments  to  the  use  of  any  other  persons,  not 
of  the  scums  persons;  and  the  reason  was  that 
conveyances  might  not  be  made  to  one  person 
while  another  person  had  the  use.  The  preamble 
of  the  statute  is  not  immaterial,  "  Where  by  the 
common  laws  of  this  realm  lands,  tenements,  and 
hereditaments  be  not  devisable  by  testament,  nor 
ought  to  be  transferred  from  one  to  another,  but 
by  solemn  livery  and  seisin,  matter  of  record, 
writing  sufficient  made  bond  fide  without  covin  or 
fraud,  yet  nevertheless  divers  and  sundry  imagin- 
ations, subtle  inventions  and  practices  have  been 
used,  whereby  the  hereditaments  of  this  realm 
have  been  conveyed  from  one  to  another  by  fraud- 
ulent feoffments,  fines,  recoveries,  and  other  as- 
surances craftily  made  to  secret  uses,  intents,  and 
trusts."  The  main  object  was  to  make  ccJnveyances 
plain,  bond  fide,  and  public  matters ;  not  to  make 
some  fiction  of  the  law,  but  that  the  ostensible  and 
real  ownership  of  property  should  be  coincident. 
We  all  know  how  the  effect  of  the  statute  was  got 
rid  of  by  repeating  the  word  "use."  In  the 
present  case  we  have  to  decide  whether,  where  the 
same  three  persons  are  grantees  of  a  rentcharge, 
and  also  persons  to  whom  the  use  is  attached,  the 
use  is  executed  by  the  Statute  of  Uses  in  legal 
possession.  There  is  a  difference  between  the 
form  of  the  grant  and  the  form  of  the  habendum^ 
and  it  was  argued  by  Mr.  Mellor  that  that  changed 
the  character  of  the  estate  and  made  it  different, 
and  that  it  must  be  read  that  the  first  grant  gave 
a  joint  tenancy,  and  therefore  the  use,  which  was 
different,  did  not  attach.  Doe  v.  Prestwidge  is  the 
converse  of  the  present  case,  but  the  reason  of 
the  decision  applies.  Admitting  that  the  con- 
struction which  Mr.  Mellor  sought  to  put  upon  the 
deed  is  not  an  unfair  one,  still  there  is  no  im- 
possibility or  impertinency  in  holding  that  the 
latter  words  vary  the  estate  from  the  unnamed 
estate  first  limited,  which  might  be  a  joint  tenancy. 
If  so,  it  is  clear  upon  the  authorities  that  the 
Statute  of  Uses  does  not  apply.  The  other  diffi- 
culty does  not  arise.  We  do  not  overrule  Heelis  v. 
Blain,  but  we  confirm  Murray  v,  Thorniley. 

Denman,  J. — I  am  of  the  same  opinion.  The 
only  question  raised  by  the  revising  barrister 
seems  to  be  whether  the  present  case  is  within 
Heelis  v.  Blain,  and  I  am  of  opinion  that  it  is  not. 
That  case  might  be  called  a  refined  decision  in 
favour  of  the  franchise.  The  point  we  have  to 
decide  is  whether  the  conveyance  operated  under 
the  Statute  of  Uses  or  not.  I  think  it  did  not, 
because  the  grantees  do  not  come  within  the  words 
of  that  statute,  "  persons  seised  to  the  use  of  other 

fersons,"  but  are  seised  to  the  use  of  themselves, 
t  was  argued  that  it  was  not  so,  because  they  are 
to  be  held  in  the  first  instance  as  joint  tenants, 
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and  this  is  not  an  absurd  contention  when  we  look 
at  the  refinements  that  have  been  introduced  into 
these  cases.  But  the  current  of  authorities  and 
reasoning  is  against  such  a  contention.  Therefore 
I  think  that  our  judgment  must  be  for  the  ap- 
pellants. Judgment  for  the  appellants. 

Attorney  for  the  appellants,  /.  EUiott  Fox,  65, 
Chancery  Lane. 

Attorneys  for  the  respondent,  Bickarde  and 
WaUeer,  29,  Lincoln's-inn  Fields. 


Wednesday,  Nov.  30, 1872. 

REGISTRATION  APPEAL. 

Bbown  (app.)  V.  Tamplin  (resp.) 

Beffistration — Respondent  not  appearing — Ten  days' 
notice  of  intention  to  prosecute  appeal — Bea^son- 
able  Hm£-~8ect  64  of  6  Vict.  c.  18. 
In  this  registration  appeal  the  respondent  did  not 
appear,  and  application  was  made  to  th-e  couH  to 
hear  the  case,  althotbgh  ten  days*  notice  of  his 
intention  to  prosecute  the  appeal  had  not  been 
given  by  the  appellant  to  the  respondent,  purstmnt 
to  the  provisions  of  sect,  64  of  6  Vict.  e.  18,  on  the 
ground  that  there  had  not  been  reasonable  time 
for  giving  such  notice.  The  appellanfs  attorney 
swore  th^t  the  case  was  not  settled  by  the  revising 
barrister,  nor  was  T.  made  respoiident  till  the  Z\st 
Oct,  That  T.  then  objected  to  being  made  respon- 
dent, and  the  revising  ba/rrister  wanted  to  have 
the  case  bach  to  satisfy  himself  as  to  its  correct- 
ness. Thai  under  these  circumstances  he  (the 
deponent)  promised  not  to  deposit  the  case  before 
AaL  Nov.)  before  which  day  the  revising  ba/rrister 
had  satisfied  himself  as  to  the  correctness  of  the 
case,  and  no  person  having  then  agreed  to  become 
respondent  in  the  pla/^  of  T,  no  alteration  was 
mdde  in  the  appointment  of  T.  as  respondent. 
But  thai  he  did  not  know  till  the  4ith  Nov.  whether 
some  other  person  might  not  have  been  willing  to 
become  respondent  in  place  of  T.,  in  which  last- 
mentioned  case  such  person  would  have  been 
appointed  respondent  in  the  appeal.  The  first  day 
JuDed  for  hearing  the  appeals  was  13th  Nov.,  and 
notice  of  intention  to  prosecute  the  appeal  was 
not  given  tUl  the  4th. 
Held,  thai  it  did  Tint  appear  thai  there  had  not  been 
reasonable  time  for  givina  the  notice,  so  as  to  bring 
the  case  within  the  proviso  al  the  end  of  sect.  64 
of  6  Vict.  c.  18,  and  that,  consequently,  as  no 
noHce  had  been  given,  the  court  could  not  hear 
the  appeal. 
This  was  a  consolidated  registration  appeal. 

Sect.  63  of  6  Vict.  c.  18  provides  that  the  Court 
of  Common  Pleas  are  to  appoint  days  for  hearing 
the  registration  appeals. 

Sect.  64  provides  that  no  appeal  shall  be  heard 
by  the  said  court  in  any  case  where  the  respondent 
does  not  appear,  unless  the  appellant  shall  prove 
that  due  notice  of  his  intention  to  prosecute  such 
appeal  was  given  Or  sent  to  the  respondent  ten 
days  at  least  before  the  day  appointed  lor  the  hear- 
ing of  such  appeal;  provided  always  that,  if  it 
shall  appear  to  the  said  court  that  there  has  not 
been  reasonable  time  to  give  or  send  such  notice 
in  any  case,  it  shall  be  lawful  for  the  said  court  to 
postpone  the  hearing  of  the  appeal  in  such  case  as 
to  the  said  court  shall  seem  meet. 
The  respondent  did  not  appear. 
The  first  day  fixed  by  the  court  for  hearing  the 
appeals  was  13th  Nov.,  and  the  appellant  did  not 
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give  notice  to  the  respondent,  under  sect.  64,  until 
4th  Nov.  Application  was  now  made  to  hear  the 
appeal,  although  due  notice  had  not  been  given. 

The  affidavit  of  Augustus  Beddall,  the  attorney 
for  the  appellant,  stated  as  follows  :  that  this  case 
was  not  settled  by  the  revising  barrister,  nor  was 
the  respondent  appointed  untu  the  31  st  Oct.  last. 
The  above-named  Tamplin  then  objected  to  be  ap- 

Sointed  respondent,  and  after  the  case  was  settled  a 
iscussion  arose  with  the  revising  barrister  as  to  the 
right  of  the  latter  to  appoint  the  said  Tamplin  to  be 
respondent  aj^ainst  his  will.  The  revising  barrister 
also  desired  to  compare  the  schedule  with  his  lists. 
Under  these  circumstances,  I  promised  not  to 
deposit  the  said  case  till  the  4th  Nov.,  before  which 
day  the  revising  barrister  had  satisfied  himself  as 
to  the  correctness  of  the  schedule,  and  no  person 
having  then  agreed  to  become  respondent  in  place 
of  Tamplin,  no  alteration  was  made  in  the  ap- 

f  ointment  of  the  said  Tamplin  as  respondent.  But 
did  not  know  until  the  4th  Nov.  whether  some 
other  person  might  not  have  agreed  to  become 
respondent,  in  which  last-mentioned  case  such 
person  would  have  been  appointed  respondent  in 
the  appeal. 

It  was  incidentally  mentioned  in  the  course  of 
the  argument  that  Tamplin,  the  respondent,  was 
town-clerk  of  the  borough  from  which  the  appeal 

came. 

♦ 

Sir  John  Karslake,  Q.O.  [H.  T,  Atkinson  with 
him)  in  support  of  the  application. — The  question 
raised  here  is  whether  there  was  reasonable  time 
for  the  appellant  to  have  given  the  notice ;  if  the 
court  thinks  there  was  not,  then  under  the  proviso 
at  the  end  of  the  64th  section  of  6  Vict.  c.  18  the 
court  may  hear  the  appeal,  although  ten  days* 
notice  was  not  given.  It  appears  from  the  affidavit 
of  the  appellant's  attorney  that  he  was,  until  4th 
Nov.,  under  the  reasonable  expectation  that  another 
respondent  would  be  appointed.  The  case  may, 
therefore,  be  said  not  to  nave  left  the  hands  of  the 
revising  barrister  until  that  day.  There  was  no 
wilful  delay.  [Bovill,  C. J.-rThat  makes  no  difier- 
ence.  KIeating,  J.  —  You  should  have  given 
Tamplin  notice.  I  think  it  a  question  whether  the 
revising  barrister  could  have  appointed  another 
person  respondent  after  he  had  already  appointed 
a  public  officer.]  In  Luchett  v.  Vollar  (K.  &  G.  871 ; 
31  L.  J.  43,  O.  F.)  the  appeal  was  not  consolidated. 
This  is  a  consolidated  appeal,  and  in  such  a  case 
notice  cannot  be  given  till  the  case  is  stated. 
[Keating,  J. — The  difficulty  I  feel  is  that  you  were 
placed  in  no  jeopardy.  You  had  a  respondent  to 
whom  vou  might  have  given  notice.  You  cannot 
show  that  you  were  prejudiced  by  what  took  place. 
Bovill,  C.J. — It  is  of  no  consequence  that  this  was  a 
consolidated  appeal,  for  the  case  was  complete  on 
the  31st  Oct.]  The  notice  was  given  more  than 
ten  days  before  the  d^  actually  appointed  for  the 
hearing.  [Bovill,  C.J. — That  makes  no  difference, 
as  it  might  have  come  on  the  first  day,  viz.,  13th 
Nov.]    The  following  cases  were  cited : 

Lwikett  v.  Qilder,  11  C.  B.  N.  S.  5  ; 

Newton  v.  Overseers  of  Moherley,  2  C.  B.  205;  1  Latw. 
335. 

Bovill,  C.J. — If  it  were  open  to  us  to  allow  this 
appeal  to  be  heard,  I,  for  one,  should  be  very  glad 
to  have  it  argued.  But  this  court  exercises  in 
these  matters  a  particular  jurisdiction  which  has 
been  minutely  denned  by  statute.  If  the  question 
were  now  raised  for  the  first  time,  I  should  be 
inclined  to  accede  to  the  application ;  but  not 
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only  the  Act  of  Parliament,  bnt  the  decisions 
throughout  a  great  number  of  ^ears  are  against 
the  application.  In  all  cases  it  has  been  con- 
sidered that  the  court  must  strictly  follow  the  Act, 
and  that  no  discretion  is  left  us.  In  Aldworth  v. 
Doree  (2  Lutw.  67  ;  6  C.  B.  87),  Wilde,  O.J., 
expresses  a  strong  opinion  as  to  the  necessity  of 
strictly  following  the  Act,  and  as  to  the  obligation 
on  the  court  not  to  allow  the  proviso  to  sect.  64 
to  apply  except  on  very  substantial  grounds.  In 
Palmer  v.  AUen  (5  G.  B.  5),  the  same  Chief  Justice 
says,  "The  jurisdiction  created  by  the  Act  of 
Parliament  has  been  long  enough  in  existence  to 
enable  the  parties  interested  to  become  acquainted 
with  the  procedure.  This  case  might  have  been 
arrived  at  on  the  first  day  appointed  for  hearing 
these  appeals,  and  in  that  case  it  would  have  been 
manifestly  inconvenient  to  have  allowed  it  to  go 
over.  Some  excuse  is  clearly  necessary.''  There 
the  excuse  was  allowed.  Now,  to  deal  with  the 
proviso  to  the  64th  section,  which  says  that  ^*  if  it 
shall  appear  to  the  said  court  that  there  has  not 
been  reasonable  time  to  give  or  send  such  .notice 
in  any  case,  it  shall  be  lawful  for  the  said  court  to 
postpone  the  hearing  of  the  appeal  in  such  case  as 
to  the  said  court  shall  seem  meet."  The  notice 
spoken  of  there  is  the  ten  days'  notice.  This  year 
tne  13th  Nov.  was  the  first  day  appointed  for 
taking  these  appeals.  The  court  is  always  anxious 
to  allow  a  fair  space  of  time  so  as  to  give  parties 
an  opportunity  of  complying  with  the  require- 
ments of  the  Act,  though  in  my  experience  very 
early  days  have  been  appointed  when  there  have 
been  very  many  appeals  to  be  heard.  No  question 
arises  in  this  case  as  to  whether  reasonable  time 
was  or  was  not  allowed  for  giving  or  sending 
notice.  Of  course,  if  there  is  no  respondent  no 
notice  can  be  given.  The  Act  contemplates  that 
some  person  will  be  willing  to  become  respon- 
dent, but  here,  though  there  were  110  appel- 
lants, no  person  was  willing  to  become  respondent. 
The  case  occupied  some  time  in  preparation,  and 
ample  opportunity  was  given  for  anyone  to  offer 
to  become  respondent ;  but  no  person  was  willing 
to  do  so,  and,  pursuant  to  the  provisions  of  the 
Act,  the  revising  barrister,  to  give  the  appellant 
the  opportunity  of  appeaUng,  appointed  Tamplin 
respondent.  He  haa  appointed  him  on  the  olst 
Oct.  On  that  day  the  appeals  had  all  been  con- 
solidated, and  Tamplin  had  been  named  respon- 
dent, and  the  case  had  been  signed  by  the  revising 
barrister.  The  moment  that  was  done,  and  the 
case  ^ven  to  the  appellant,  he  was  bound  to  act 
upon  it.  He  could  nave  lodged  the  case  with  the 
masters  of  the  court,  have  given  notice  to  them, 
and  have  given  notice  to  the  respondent.  There 
was  a  respondent — Tamplin — ^and  no  other.  There 
was  no  difficulty  at  all  m  complying  with  the  pro- 
visions of  the  Act  and  the  decisions  upon  it.  On 
the  1st  Nov.  the  appellant  could  have  given 
notice.  There  was  thus  a  reasonable  time  for 
giving  notice.  It  was  known  that  there  was  to  be 
an  appeal,  that  there  must  be  a  respondent, 
and  that  there  was  a  respondent,  and  yet  no 
notice  was  given.  There  is  no  ground  for  say- 
ing that  there  was  not  a  reasonable  time.  The 
court  has  no  power  to  postpone  the  hearing  of  a 
case,  simply  because  the  appellant  has  overlooked 
the  provisions  of  the  Act,  but  only  when  there  has 
not  been  a  reasonable  time  for  giving  the  notice. 
The  only  question  for  the  court  is,  whether  there 
was  such  reasonable  time,  and  I  think  there  was. 


After  the  decisions  that  have  been  given  npon 
the  Act,  I  think  the  hands  of  the  court  are  tied, 
and  that  we  cannot  feel  ourselves  at  liberty  to 
hear  this  appeal. 

Keating,  J. — ^I  am  entirely  of  the  same  opinion, 
though  I  give  mv  decision  with  great  reluctance. 
The  simple  question  for  qur  decision  is,  whether  or 
no  there  was  reasonable  time  for  giving  the  notice. 
No  doubt  there  was.  That  being  bo,  the  court  has 
no  discretion  in  the  matter. 

Brett,  J. — ^The  day  appointed  by  the  court  for 
hearing  the  appeals  was  the  13th  Nov.,  and  ten 
days'  notice  of  intention  to  prosecute  the  appeal 
was  not  given.  The  case,  therefore,  falls  within 
the  prohibitory  words  of  the  64th  section,  which 
says  that  no  appeal  shall  be  heard  by  the  court  in 
cases  where  the  respondent  does  not  appear,  unless 
ten  days'  notice  be  given.  But  then  the  question 
arises,  whether  this  case  falls  within  the  proviso. 
On  this  point,  though  I  do  not  feel  quite  so  clear 
as  the  Chief  Justice,  I  am  yet  of  opinion  that  it 
has  not  been  made  to  appear  to  the  court  that 
there  was  no  reasonable  time  for  giving  notice.  A 
respondent  was  appointed  on  the  31st  Oct.,  and 
appellant  knew  it.  He  had  thus  thirteen  days  for 
giving  notice,  and  it  is  not  made  clear  that  he 
could  not,  in  that  time,  have  given  the  ten  days' 
notice. 

Denman,  J. — ^I  am  of  the  same  opinion.  I  think 
we  are  bound  by  the  decisions. 

Application  refused. 

Attorney  for  the  appellant,  Augusiua  Bedddll, 
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Beportod  by  T.  W.  Sauitdebs  and  H.  Lsiok,  Esqn., 
Barriaten-at-Law. 


Monday,  Nov,  11,  1872. 

The  Plumstead  District  Boaed  op  Works  v.  The 
Planet  Building  Society. 

The  Metropolis  Local  Management  Acts  1855  and 
1862  (18  ^  19  Vict  c.  120,  ss.  105-250,  and  25  ^ 
26  Vict.  c.  102,  s,  77) — Pa/oing  new  streets — 
Apportionment  of  expense  of  between  oivners — 
Present  amd  future  owners — Liability  of— Power 
of  board  to  sue  future  owners — Construction, 
Tinder  sect  77  of  the  25  ^  26  Vict  c.  102,  the 
amount  apportumed  by  the  vestry  or  district  boa/rd 
of  a  parish,  to  be  paid  by  the  owners  of  Itouses  or 
la/nd  towards  the  expense  of  paving  new  streets 
under  sect  105  of  the  18  ^  19  Ftci.  c.  120,  may 
be  recovered  by  the  vestry  or  board,  in  an  action 
Osgainst  either  the  person  who  is  owner  of  the  pre- 
mises  ai  the  time  when  the  appotiionment  is  nvade, 
and  the  right  to  recover  first  accrues,  or  against 
amAj  future  or  subsequent  owner  of  the  premises ; 
and  that,  whether  such  amiowni  is  made  payable 
ai  once  in  one  swrn,  or  ai  intervals  by  vnstalm^ents, 
the  effect  of  the  above-mentioned  two  Acts,  taken 
together,  being  to  impose  the  liability  upon  the 
land, 
8o  held  by  the  Cowrt  of  Exchequer,  Kelly,  C  B., 

and  BramweU,  Chawnell,  and  Pi^ott,  BB, 
The  Vestry  of  Bermondsey  v.  Ramsey  (24  L,  T, 
Bep,  N,  .8.  429 ;  L.  Rep,  6  0.  P.  247 ;  40  L,  J, 
206,  0,  P.).  approved  and  followed. 
This  wte  an  action  brought  to  recover  37Z.  lOs, 
under  the  circumstances  hereunder  set  forth,  and 
by  consent  of  the  parties  and  the  master's  order 
under  the  Common  Law  Procedure  Act  1852,  the 
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IbUowin^  case  was  stated  without  pleadings  for 
the  opinion  of  the  court, 

Special  Case. 

1.  The  plaintiffs  are  the  Board  of  Works  for 
the  Plumstead  districti  deriving  their  authority 
from  and  actme  under  the  jurisdiction  of  the 
Metropolis  LocalManagement  Acts  1855 and  1862 
(18  A  19  Vict.  c.  120,  and  25  &  26  Vict.  c.  102). 

In  pursuance  of  the  powers  vested  in  them  by 
the  l05th  section  of  the  former  of  the  said  Acts, 
the  plaintiffs,  as  such  board,  at  a  meeting  duly 
held  on  the  25th  March  1868,  resolved  that  a  certain 
new  street  within  their  district,  called  Granville- 
mews  North,  in  the  parish  of  Lee,  was  not  paved 


to  their  satisfaction,  and  that  it  was  expedient 
that  the  same  should  be  paved  throughout  the 
whole  of  the  breadth  of  the  carriage  way  and 
footpaths  thereof,  in  accordance  with  a  certain 
plan  and  estimate  of  their  surveyor,  Mr.  P.  P. 
Thome ;  and  they  further  resolved  that  the  owners 
of  the  several  houses  forming  the  said  street,  and 
the  owners  of  land  bounding  and  abutting  on  the 
said  street,  should  pay  to  the  said  board  tne  sum 
of  1702. 13s.  4d.,  being  the  amount  of  the  estimated 
expenses  of  the  said  paving;  and  they  further 
apportioned  the  said  amount  of  1702.  lis,  4d,  be- 
tween the  said  houses,  according  to  a  certain 
schedule  appended  to  the  said  resolution,  from 
which  the  following  is  an  extract : 


No.  on 

I>eBcriptlon  of 

Name  of 

Name  of 

Address  of  Owner. 

Net  rateable 

Sam  charged 

Amount  of 

Pkn. 

Property. 

Oooapier. 

Owner. 

value. 

upon. 

Contribations. 

10 

Stable,  fto. 

John  Wilson. 

John  WilBon. 

Dartmonth-grove, 

<ewiBham-hm,  Blaok- 

heath. 

15 

6 

6  18    4 

U 

Honee    and 

Tho0.  Clarke. 

W.  0.  Banks, 

Granville-Btreet,  Lee- 

30 

10 

18    6    8 

Qazden. 

Sen. 

bridge,  Lee. 

2.  At  the  same  meeting  of  the  said  board,  the 
plaintiffs,  at  such  board,  passed  a  further  resolution 
of  a  similar  character  with  regard  to  another  new 
street,  called  Middle  Grranville-mews,  and  ap- 
portioned the  expense  of  paving  the  same  among 


the  owners  of  houses  forming,  and  of  land  bound- 
ing and  abutting  upon  the  same,  in  a  similar 
way.  The  following  is  an  extract  from  the 
schedule  appended  to  the  last-mentioned  reso- 
lution : — 


Ne.  on 
Flan. 

Description  of 
Propertj. 

Name  of 
Occnpier. 

Name  of 
Owner. 

Address  of  Owner. 

Net  rateable 
value. 

Sun  charged 
upon. 

Amount  of 
Contributioiis. 

5 

Stable,  &o. 

John  Wilson. 

John  Wi&on. 

Dartmouth-groYe, 
LewishAm-hill,  Black- 
heath. 

15 

n 

87  10    0 

3.  The  house,  stable,  and  land  in  respect  of 
which  the  said  apportionments  were  respectively 
made,  and  which  were  described  in  the  plan 
referred  to  in  the  schedule  to  the  first  resolution 
by  the  Nos.  10  and  12 ;  and  in  the  plan  referred  to 
in  the  schedule  to  the  last-mentioned  resolution  by 
the  No.  5  were  the  property  of  one  Wm.  C.  Banks, 
now  deceased,  as  owner  thereof. 

4.  The  name  of  John  Wilson  was  erroneously 
inserted  in  the  said  plan,  as  owner  of  the  said 
property,  instead  of  the  name  of  Wm.  0.  Banks. 

5.  No  separate  apportionment  was  made  in 
respect  of  the  said  land,  but  the  same  was  included 
in  that  made  in  respect  of  the  said  houses  and 
stables. 

6.  No  notice  was  given  to  the  said  Wm.  0. 
Banks  of  the  intention  of  the  plaintiffs  to  pave  the 
said  street  in  pursuance  of  the  said  Acts. 

7.  No  part  of  the  amounts  mentioned  in  the  said 
apportionments,  and  now  sought  to  be  recovered, 
has  ever  been  paid  by  the  said  Wm.  0.  Banks,  or 
by  anyone  else. 

8.  By  two  several  indentures,  dated  respectively 
the  3rd  Dec.  1868,  and  made  between  the  said 
William  C.  Banks  of  the  one  part,  and  the  then 
trustees  of  the  said  society  of  the  other  part,  the 
said  house,  stables,  and  land  were  assigned  to  the 
said  trustees  by  way  of  mortgage,  for  securing  the 
repayment  of  divers  moneys  to  the  said  society 
according  to  the  rules  thereof,  as  in  such  indenture 
are  particalarly  expressed.  The  said  William  C. 
Banks  made  de&ult  in  payment  of  the  moneys 
secured  by  the  said  several  indentures,  and  the 
defendants,  as  the  then  and  present  trustees  of  the 


said  society,  under  the  powers  and  provisions 
therein  contained,  entered  into  and  took  p>os8ession 
of  the  said  house,  stables,  and  land,  on  the  25th 
Dec.  1869,  and  now  receive,  or  are  entitled  as 
mortgagees  in  possession  to  receive,  the  rack  rents 
and  profits  of  the  said  house,  stables,  and  land,  in 
respect  of  which  the  said  apportionments  were 
made. 

9.  Until  the  3rd  Dec.  1868  the  said  trustees  had 
no  interest  or  estate  whatever  in  the  said  house, 
stables,  and  land,  and  they  received  no  notice  of,  or 
information  respecting  the  said  apportionments 
until  the  15th  Nov.  1870. 

The  question  for  the  opinion  of  the  court  is, 
whether  this  action  is  maintainable  against  the 
defendants  as  owners  in  respect  of  all  or  any  of  the 
said  apportionments?  If  the  court  should  be  of 
opinion  that  the  question  should  be  answered  in 
the  affirmative,  then  judgment  shall  be  entered  up 
for  the  plaintiffs,  and  for  such  sum  as  the  court 
may  direct,  with  costs  of  suit.  If  the  court 
shall  be  of  opinion  that  the  question  should  be 
answered  in  the  negative,  then  iudgment  shall 
be  entered  for  the  defendants,  with  costs  of  suit. 

Points  for  argument  on  the  part  of  the  plaintiffs. 
That  under  the  provisions  of  the  Metropolis  Local 
Management  Acts  1855  and  1862,  and  especially 
sect.  105  of  the  former  Act,  and  sect.  77  of  the 
latter  Act,  the  defendants  are  liable  to  the  pay- 
ment sought  to  be  recovered,  as  owners  of  the  pre- 
mises in  question. 

Points  for  argument  on  the  part  of  the  defen- 
dants. First,  that  this  action  is  not  maintainable 
against  the  defendants ;  secondly,  that  the  defen- 
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dants  were  not  the  owners  of  all  or  any  of  the 
I)roperty,  in  respect  of  which  the  several  appor- 
tionments were  made  at  the  time  when  the  sums 
so  apportioned  became  due  and  payable. 

The  following  sections  of  the  Metropolis  Local 
Management  Act  1855  (18  &  19  Vict.  c.  120),  and 
The  Metropolis  Local  Management  Acts  Amend- 
ment Act  (25  &  26  Yict.  c.  102),  are  material  as 
being  those  on  the  construction  of  which  the  qnes- 
in  the  cases  mainly  depended.(a) 

(a)  By  the  first  mentioned  Act  (18  &  19  Yiot.  c.  120), 
it  18  enacted  as  follows :  Seot  105.  "  In  ease  the  owners 
of  the  houses  forming  the  greater  part  of  any  new 
street  laid  out  or  made  or  hereafter  to  be  laid  out  or 
made,  which  is  not  pared  to  the  satisfaction  of  the 
yestry  or  district  board  of  the  parish  or  district  in 
which  snob  street  is  situate,  be  desirous  of  haying  the 
same  payed  as  hereinafter  mentioned  j  or  if  such  yestry 
or  board  deem  it  necessary  or  expedient  that  the  same 
should  be  so  payed,  then,  and  in  eiUier  of  such  oases,  such 
yestry  or  board  shall  well  and  sufficiently  paye  the  same, 
either  throughout  the  whole  breadth  of  the  oarriage-way 
and  footpath  thereof,  or  any  part  of  such  breadui,  and 
from  time  to  time  keep  such  payement  in  good  and  suffi- 
cient repair;  and  the  owners  of  snoh  houses  forming 
such  street  shall,  on  demand,  pay  to  such  yestr;]^  or  board 
the  amount  of  the  estimated  expenses  of  proyiding  and 
laying  such  payement  (such  amount  to  be  determined 
by  the  suryeyor  for  the  tune  being  of  tiie  yestry  or  board); 
and  in  case  such  estimated  expenses  exceed  the  actual 
expenses  of  such  paying,  then  the  difference  between 
such  estimated  expenses  and  such  actual  exx>enseB  shall 
be  repaid  by  the  said  yestry  or  board  to  the  owners  of 
houses  by  whom  the  said  sum  of  mon^  has  been  p«id ; 
and  in  case  the  said  estimated  expenses  be  less  than  th^ 
actual  expenses  of  such  paying,  then  the  owners  of  the 
said  houses  shall,  on  demand,  pay  to  the  yestry  or  board 
such  further  sum  of  money  as,  together  with  the  sum 
already  paid,  amounts  to  such  actual  expenses." 

Seut.  250  (the  interpretation  clause).  **  That  the  word 
'owner'  shall  (except  fur  the  purpose  of  the  pro- 
yision  of  this  Act,  requiring  notice  to  be  seryed  on 
owners,  or  reputed  owners  of  land,  before  application  to 
one  of  her  Majesty's  principal  secretaries  of  State  for  Ma 
consent  to  exercise  the  power  of  taking  land,  or  any  right 
or  easement,  in  or  oyer  land  compmsorily)  mean  "  the 
versfm  for  the  time  being  receiving  the  rack  rent  of  the 
lands  or  premises  in  connection  with  which  the  said  word 
is  used,  whether  on  his  own  account  or  as  agent  or 
trustee  for  any  other  person,  or  who  would  so  receiye  the 
same  if  snoh  lands  or  premises  were  let  at  a  rack  rent." . 

The,  25  &  26  Vict.  c.  102,  enacts  as  follows :  Sect.  53 
(proyiding  for  the  expense  of  constructing  sewers),  that 
"  Where  any  sewer  snail  be  constructed  by  any  yesti^  or 
district  board  in  a  street  in  which,  preyiously  to  snoh 
construction  there  had  been  no  sewer,  or  only  an  open 
sewer,  but  where  sewers  rates  haye  been  leyied  pre- 
yiously  to  such  construotion,  the  expense  of  constructing 
such  sewer,  and  the  works  appertaining  thereto,  including 
the  cost  of  gullies,  side  entrances,  len^ha  of  sewer  at  the 
intersections  of  streets,  and  other  incidental  charges  and 
expenses,  shall  be  borne  and  defrayed  in  part  oiily  by  the 
owners  of  the  houses  situate  in,  and  of  the  land  bounding 
and  abutting  on,  snoh  street  respectiyely ;  and  the  amount 
to  be  borne  by  such  owners  snidl  be  determined  by  the 
yestry  or  district  board  in  each  particular  case,  and  the 
residue  of  such  expenses  shall  be  defrayed  by  the  yestry 
« or  district  board  out  of  the  sewers  rates  leyied  in  that 
parish  or  district ;  and  the  amount  so  charged  by  the 
yestry  or  district  board  upon  or  in  respect  of  such  house 
or  premises  shall  be  payable  eitiier  before  the  works 
shall  be  oommenoed,  during  their  progress,  or  after  their 
completion,  as  the  yestry  or  board  shall  in  each  case 
determine,  either  in  one  sum  or  by  instalmenta  within 
such  period  not  exceeding  twenty  years,  as  the  yestry  or 
bourd,  shall  direct ;  and  any  such  sum  or  instalment 
shall  be  recoyerable  from  we  present  or  any  future 
owner  of  such  house  or  premises,  either  by  action  at  law 
or  in  a  summary  manner  before  a  justice  of  the  peace,  at 
the  option  of  the  yestry  or  board." 

Sect.  77.  **  Where  any  party  or  district  board  shall,  under 
the  powers  giyen  by  sect.  105  of  the  18  &  19  Vict.  c.  120, 
haye  payed,  or  be  about  to  paye  any  new  street,  tiie  owners 


Barrow  for  the  plaintiffs :  The  apportionment,  to 
recover  which  the  action  was  brought,  was  made 
on  the  25th  March  1868,  and  on  the  3rd  Dec.  fol- 
lowing the  property  on  which  it  was  made  was 
assigned  by  way  of  mortgage  by  Banks,  the  owner, 
to  the  defendants  in  the  names  of  their  trustees, 
and  default  being  subsequently  made  in  payment 
of  the  mortgage  moneys,  the  defendants,  on  the 
25th  Dec.  1869,  and  before  any  payment  had  been 
made  under  the  apportionment,  entered  into  pos- 
session and  into  the  receipt  of  the  rents  and  profits 
of  the  premises  in  respect  of  which  such  appor- 
tionment was  made.  The' land  having  thus  changed 
owners  before  any  payment  under  the  appnortion- 
ment,  the  question  is  whether  the  plaintiffs  can 
maintain  their  action  against  the  defendants  as 
"owners"  in  respect  of  such  apportionment? 
whether,  in  &ct,  they  can  sue  the  present  "owners" 
in  respect  of  an  apportionment  made  while  tkpre- 
viaus  owner  was  m  possession?  Undoubtedly 
they  could  have  proceeded  against  the  owner  in 
possession  at  the  time  of  the  apportionment.  The 
mterpretation  clause  (sect.  250)  of  the  18  Jbl9  Yict. 
c.  120,  enacts  that  the  word  "  owner  "  shi^  (except 
for  certain  purposes  which  do  not  concern  the  pre- 
sent case)  mean  "  the  person  for  the  time  being 
receiving  the  rack  rent  of  the  lands  or  premises 
in  connection  with  which  the  said  word  is 
used,  whether  on  his  own  account,  or  as  agent 
or  trustee  for  any  other  person,  or  who  would 
so   receive    the    same    if    such    premises    were 

of  the  land  bounding  or  abutting  on  such  street  shall  be 
liable  to  contribute  to  the  expenses,  and  estimated  ex- 
penses of  paying  the  same,  as  well  as  the  owner  of  houses 
therein  ;  provided  that  it  shall  be  lawful  for  the  vesti^  or 
district  board  to  charge  the  owners  of  land  in  a  less  pro- 

Sortion  than  the  owners  of  house  property,  should  they 
eem  it  just  and  exi>edient  so  to  do ;  and  any  suc^  ooets 
or  expenses,'  including  the  oosta  of  paving  at  the  points  of 
intersection  of  streets,  and  all  other  incidental  costs  and 
charges  shall  be  apportioned  by  the  vestry  or  board,  and 
shall  be  recoverable  either  before  the  work  shall  be  oom- 
menoed or  during  its  progress,  or  after  its  completion ; 
and  it  shall  be  lawful  for  the*yestry  or  district  board,  at 
their  discretion,  to  accept  payment  of  the  amount  ap- 

Eortioned  or  charged  in  respect  of  each  house  or  premises 
y  instalments  spread  over  a  period  not  exeeding  twenty 
years,  and  any  such  amount  shall  be  recoverable  from  the 

E resent  or  any  future  owners  of  the  premises,  either 
y  action  at  law,  or  in  a  summary  manner  before  a  justice 
of  the  peace,  at  the  option  of  the  vestry  or  board." 

Sect.  96.  "  It  shall  be  lawful  for  any  vestry  or  district 
board  at  their  discretion  to  require  the  payment  of  any 
costs  or  expenses  which  the  owner  of  any  premises  may 
be  liable  to  pay  under  the  said  18  &  19  Yict.  c.  120  or 
this  Act,  either  from  the  owner  or  from  any  person  who 
then  or  at  any  time  thereafter,  occupies  such  premises ; 
and  such  owner  or  occupier  shall  be  liable  to  pay  the 
same,  and  the  same  shall  be  recovered  in  manner 
authorised  by  the  said  18  &  19  Yict.  and  this  Act ;  and  the 
owner  shall  allow  such  occupier  to  deduct  the  sum  of 
money  which  he  so  pays  oat  of  the  rent  from  time  to 
time  becoming  due  in  respect  of  the  said  premises,  as  if 
the  same  had  been  actually  paid  to  such  owner  as  part 
of  such  rent;  provided  always  that  no  snoh  occupier 
shall  be  required  to  pay  any  farther  sum  than  the  amount 
of  rent  for  the  time  being  due  from  him,  or  which,  after 
such  demand  of  such  costs  or  expenses  from  such  occu- 
pier, and  after  notice  not  to  pay  his  landlord  any  rent 
without  first  deducting  the  amount  of  such  costs  or 
expenses  becoming  pfbvable  by  such  occupier,  nnless  he 
refuse,  on  application  being  made  to  him  for  that  purpose 
b^  or  on  behalf  of  the  vestry  or  district  board,  truly  to 
disclose  the  amount  of  the  rent,  and  the  name  and 
address  of  the  person  to  whom  such  rent  is  payable  ; 
but  the  burden  of  proof  that  the  sum  demanded  from 
any  such  occupier  is  greater  than  the  rent  due  by  him 
at  the  time  of  such  notice,  or  which  has  since  accrued, 
shall  be  upon  such  occupier." 
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let  at  a  rack  rent."  [Oiiannell,  B. — ^The  interpreta- 
tion claase  says,  "  for  the  time  being."  Is  tnat  at 
the  time  of  the  apportionment  madeP]  Yes. 
Banks  was  then  the  owner ;  but  it  is  contended 
that  the  board  can  sue  the  parties  in  possession  at 
a  subsequent  period.  Although  the  apportionment 
was  made,  it  aoes  not  follow  that  the  works  would 
be  immediately  pushed  forward,  o^  that  the  board, 
a  public  body,  would  press  for  payment  until  the 
money  had  been  actually  expended.  The  question 
depends  on  the  statutes,  ^y  seet.  105  of  the  18 
&  19  Yict.  c  120,  power  is  given  to  the  vestry  or 
board  to  pave  new  streets,  and  to  keep  the  same 
in  repair,  and  "  the  owners  of  the  houses  forming 
such  street "  are  to  pay  the  "  amount  of  the  esti- 
mated expenses  thereof,"  &g.  (He  here  reads 
sect.  105.)  [Bramwbll,  B. — That  would  look  as  if 
the  demand  was  to  be  made  before  the  work  was 
done,  and  you  remarked  *  just  now  that  pro- 
bably the  board  would  not  make  a  claim  until 
the  work  was  finished.]  No  doubt  it  would 
seem  as  if  the  board  had  under  that  section 
to  get  in  the  money  before  the  work  was  done ; 
and  there  was  no  power  for  them  to  obtain 
payment  by  instalments  of  sums  which  ofben 
were  very  large.  But  that  was  rectified  by  sect. 
77  of  the  25  &  26  Vict.  c.  102,  upon  the  words  of 
which  section  this  question  arises.  (He  reads  sect. 
77.)  That  section  for  the  first  time  made  owners 
of  land,  though  there  were  no  houses  on  it,  liable 
to  contribute  to  the  expenses,  and  such  expenses 
are  to  be  recoverable  either  "  before  the  work 
shall  be  commenced,"  or  "  during  its  progress,"  or 
"  after  its  completion."  And  the  board  have  power 
to  accept  "  payment  of  the  amount  apportioned, 
&c.,  hy  instalments,  spread  over  a  period  not 
exceeding  20  years,"  and  "any  such  amount 
shall  be  recoverable  from  the  present  or  anyfiUure 
owner  of  the  premises."  Now  the  words  "  any  such 
amount "  mean  either  the  whole  amount  or  the 
instalment.  If  the  word  "  amount"  where  it  first 
occurs  in  the  section,  means  the  whole  sum  to  be 
paid,  and  the  word  "  instalment "  be  used  in  its 
ordinary  sense  as  a  portion  of  such  amount,  if 
payable  by  instalments,  it  would  be  a  new  interpre- 
tation of  a  section  to  pay  that  the  word  "  amount " 
is  used  in  the  second  instance  in  the  sense  of 
instalment  and  not  in  the  sense  of  the  whole  sum. 
It  must  be  taken  to  be  used  in  the  same  sense,  viz., 
as  meaning  the  whole  sum  apportioned,  through- 
out the  section,  and  that  sum  may  be  recovered 
against  "  the  present  or  any  future  owner."  At 
any  rate,  it  was  enough  if  that  sense  was  not 
excluded.  The  owner  of  the  estate  benefited  has 
to  pay.  On  a  change  of  Owner  before  payment, 
the  new  owner,  it  must  be  assumed,  will  ascertain 
if  any  such  charges  are  open  and  unsatisfied,  and 
will  calculate  the  purchase  money  accordingly. 
[Bbauwell,  B. — You  say  that  the  land  is  debtor, 
and  may  be  got  at  not  by  entry  or  distreps,  but  by 
action  against  the  owner  at  any  time  P]  Yes  ;  and 
there  is  authority  for  saying  that  an  action  might 
be  brought  against  one  owner  who  did  not  pay,  and 
then  against  another  afterwards:  (Tlie  Vestry  of 
Berinondsey  v.  Bamsay,  in  the  Common  Pleas,  24 
L.  T.  Rep!  N.  S.  42.9 ;  L.  Rep.  6  0.  P.  247 ;  40 
L.  J.  206,  C.  P.)  Sect.  53  of  the  later  Act  (25  &  26 
Vict.  c.  102)  contains  a  parallel  provision  with 
respect  to  "  sewers,"  thougn  in  somewhat  different 
language  (he  roads  secv.  53) ;  Any  such  sum  or  in- 
stalm^nt  in  that  section  is  what  in  the  subsequent 
section  (77)  is  called  amount    Sect.  53  does  for 


sewage  precisely  what  sect.  77  does  for  paving, 
lu  both  cases  the  expenses  are  recoverable  from 
the  owner,  and  may  be  recovered  before  the  com- 
mencement, or  during  the  progress,  or  after  the 
completion  of  the  work ;  and,  in  both,  may  be  re- 
covered by  instalments,  and  from  the  present  or  any 
future  owner.  There  is  no  real  difference  in  prin- 
ciple in  the  cases,  and  the  statute  meant  the  same 
in  both,  and  at  all  events  that  construction  is  not 
excluded.  The  plaintiffs  have  nothing  to  do  with 
the  change  of  owners.  They  could  clearly  re- 
cover under  sect.  53  against  present  or  future 
owners,  and  sect.  77  meant  to  give  them  the  same 
powers  with  respect  to  paving.  The  case  in  the 
Common  Pleas  was  under  sect.  96,  and  shows  that 
the  machinery,  given  by  that  section,  of  attacking 
the  occupier  nrst,  was  only  a  means  of  enabling  the 
plaintiffs  to  get  at  the  real  owner,  for  whose  benefit 
the  work  had  been  done.  [Bbamwell,  B. — ^That 
case  shows  that  succeeding  owners  are  each  liable, 
and  that  the  fact  of  there  having  been  a  liable 
owner  at  one  time  is  no  bar  to  the  liability  of  a 
subsequent  owner.]  That  is  so.  The  sum  there 
was  one  which,  beyond  question,  the  first  owner 
would  have  been  liable  to  pay,  and  that  is  the  pith 
of  the  case. 

WHberforce,  for  the  defendants,  contra, — It  is 
submitted  that  sect.  77  of  the  25  &  26  Vict.  c.  102. 
which  has  been  relied  on  by  the  plaintiffs,  applies 
solely  to  the  case  of  instalments.  It  is  clear  irom 
sect.  105  of  the  first  Act  (18  &  19  Vict.  c.  120) 
that  the  board  are  only  entitled  to  charge  the  owner 
before  the  work  is  done,  at  the  time  the  apportion- 
ment is  madie;  because  throughout  the  section 
the  words  used  are  the  estimated  expenses,  and 
the  provision  that  if  such  estimated  expenses  ex- 
ceed the  actual  expense,  the  difference  is  to  be  re- 
paid and  not  to  be  allowed,  clearly  implies,  not 
only  that  the  esin,mate  is  to  be  that  which  is  to 
govern,  but  also  that  payment  is  to  be  made  in  ad- 
vance. If  so,  then  it  is  clear  that  the  owner  who 
is  owner  before  the  work  is  done,  viz.,  at  the  time  the 
apportionment  is  made,  is  to  be  the  person  liable, 
because,  if  otherwise,  the  definition  in  sect.  250 
(the  interpretation  clause)  of  "  owner "  as  "  the 
person  for  the  time  being,"  would  have  no 
meaning,  and  that  section  is  only  varied  by  sect. 
77  so  far  as  that  section  takes  anything  out  of  the 
operation  of  the  first.  Sect.  77  gives  the  board 
three  periods,  viz.,  before  the  work  is  begun, 
during  its  progress,  or  after  its  completion,  at 
which  the  apportionment  may  be  made,-  instead  of 
its  being  made  in  advance,  as  was  necessary  under 
the  prior  Act;  and  where  it  is  so  made,  the 
oumer  for  the  time  being,  that  is  to  say,  the 
owner  at  that  particular  time,  becomes  liable. 
Again,  if,  as  it  has  been  contended  contra^ 
the  lost  clause  in  sect.  77,  "any  such  amount 
shall  be  recoverable  from  the  present  or  any 
future  owner,"  applies  not  only  to  the  case  of  in- 
stalments, but  also  to  the  whole  sum,  then  those 
words  in  the  middle  of  the  clause,  which  I  have 
before  referred  to,  have  no  meaning,  because,  if 
the  board  is  entitled  to  recover  from  &uy  future 
owner,  it  would  be  unnecessary  to  state  that  the 
expenses,  &c.,  may  be  recoverea  at  one  of  three 
particular  times.  [Kelly,  C.B.— The  earlier  Act 
enabled  them  to  recover  only  the  estimated  ex- 
penses which  would  presuppose  the  work  not  to  have 
been  completed;  the  latter  Act  extends  their  powers 
and  enables  them  to  bring  an  action  for  such  es- 
timated expenses  before  the  beginning  or  during 
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the  progress  of  the  work ;  or  without  any  estimate 
at  all,  when  the  whole  is  completed.]  It  woald  be  of 
no  effect  if  such  a  wide  interpretation  were  g^ven 
to  the  last  part  of  the  section,  which  says  the 
amount  shall  oe  recoverable  from  any  future  owner. 
"The  owner  for  the  time  being"  means  at  the 
time  the  apportionment  is  made ;  but  the  board  has 
a  right  under  sect.  77  to  make  it  at  any  one  of 
three  distinct  periods ;  and  upon  its  so  making  it, 
the  owner  at  that  time  becomes  liable.  If  then,  by 
force  of  sect.  77,  any  one  owner  becomes  liable  at 
any  time,  there  ougnb  to  be  some  other  provision 
enabling  the  board  to  transfer  that  liability  to  some 
other  person.  The  liability  is  vested,  and  the  Act 
contains  no  power  to  transfer  it  from  one  vested 
owner  to  another.  Now  sect.  96  contains  such  a 
power  with  regard  to  "  occupiers,"  and  there  is  a 
strong  distinction  drawn  in  that  section  between 
owner "  and  an  **  occupier,"  the  words  used 


an 


being  in  the  respective  cases  "  the  ovmer  of  any 
premises,"  and  "  any  person  who  then  or  at  any 
time  thereafter  occupies,"  the  word  "  then,"  it  is 
submitted,  referring  to  the  time  when  the  liability 
accrued.  [Bramwell,  B. — "At  any  time  there- 
after "  must  mean  "  at  any  time  thereafter."]  No 
doubt;  but  the  time  must  be  fibced  at  some 
definite  period.  It  does  not  say  the  "then 
or  any  future  owner,"  but  "  the  owner,"  that  is, 
the  owner  for  the  time  being,  viz.,  the  time  of 
apportionment  made.  Sect.  96  imposes  the  liability 
on  future  occupiers,  but  not  on  future  owners. 
[Kellt,  C.  B. — ^Yes ;  because  that  has  already 
been  fixed,  defined,  extended  and  enlarged  by  the 
77th  section.]  No  doubt,  if  "  any  such  amount  " 
refers  not  only  to  the  amount  agreed  to  be  taken 
by  instalments,  but  also  to  the  whole  apportioned 
sum ;  but  I  contend  that  it  refers  only  to  that 
which,  in  the  immediately  preceding  words,  the 
board  is  authorised  to  accept  by  instalments. 
Sect.  53  throws  light  upon  that ;  there  the  words 
are  different,  viz.,  "  sum  or  instalment ;"  here  it 
is  only  "  amount."  This  is  merely  a  general  pro- 
vision, which,  by  the  well  known  rule,  does  not, 
when  following  upon  a  particular  provision,  dero- 
gate from  the  particular  provision,  the  subsequent 
general  words  being  limited  by  reference  to  the 
preceding  particular  words.  Prima  .facie,  no 
doubt  the  word  ^'amotmi"  is  large  enough  to 
include  the  "instalment,"  but  here  it  must  be 
limited  by  the  particular  provision,  as  in  the  case 
of  a  general  provision  for  all  persons,  and  a  par- 
ticular provisioQ  as  to  tenants  at  will,  and  it  has 
been  ruled  that  tenants  at  will  were  not  included 
in  the  general  provision  (though  large  enough  for 
the  purpose)  on  the  ground  that  they  were 
specially  provided  for. 

Kelly,  C.B. — ^I  think,  Mr.  Barrow,  we  may  re- 
lieve you  from  any  farther  argument.  I  am  of 
opinion  that  the  plaintiffs  in  this  case  are  entitled 
to  recover ;  and  that,  upon  a  proper  construction 
of  18  A  19  Vict.  c.  120,  s.  105,  and  25  &  26  Vict. 
c.  102,  s.  77,  those  two  statutes,  taken  together, 
entitle  the  plaintiffs  to  recover  a  sum  of  money  of 
this  nature,  either  from  the  owner  for  the  time 
being,  at  the  time  the  apportionment  was  made,  or 
from  any  subsequent  owner,  at  any  time,  until  the 
whole  of  that  money  shall  have  been  paid.  Now, 
by  the  first-mentioned  Act  of  Parliament,  the 
power  conferred  on  the  vestry  was  merely,  in  case  > 
of  their  having  resolved  to  pave  a  street  and  to 
incur  the  expense  of  that  operation,  to  enable  them 
to  recover  against  the  owner  the  estimated  ex- 


penses, and  there  the  power  conferred  upon  them 
stopped ;  and,  in  fact,  there  was  no  power  then  to 
recover  by  action  at  all;  it  was  left  to  the  in« 
adequate  and  ineffective  mode  of  proceeding  before 
magistrates.  The  consequence  of  that  was,  that, 
in  the  first  place,  they  could  only  recover  the 
estimated  expenses,  and  that  made  it  incumbent 
upon  them,  at  some  time  or  other,  and  of  coursep 
therefore,  before  the  operation  should  be  complete, 
to  cause  the  probable  expenses  to  be  estimated, 
and  then  to  enforce  payment  by  means  of  a  pro- 
ceeding before  magistrates  against  the  owner,  and, 
possibly,  under  that  section  alone,  against  a  future 
owner  of  the  amount  so  estimated.  But  this  in- 
convenience resulted.  That  operation  necessarily, 
unless  the  estimate  should  correspjond  exactly  and 
precisely  with  the  entire  expenses  incurred,  which, 
looking  to  the  nature  of  the  expenditure,  was 
exceeding  improbable,  would  be  an  inexact  process. 
It  required,  however,  first,  that  there  should  be  an 
estimate  made,  that  the  vestry  should  demand  and 
enforce  the  payment  of  the  amount  so  estimated, 
and  that,  when  the  whole  operation  should  be 
complete,  and  the  entire  expense  ascertained,  there 
should  either  be  a  return  by  the  vestry  of  a  portion 
of  the  money  paid,  or  a  mrther  demand  oy  the 
vestry  against  the  owner  for  the  surplus  of  the 
money  actually  expended;  a  very  inconvenient 
proceeding  in  itself,  and  which  mi^ht  be  attended 
with  this  further  complication  and  additional  in- 
convenience, that  the  amount  might  have  been 
obtained  from  the  owner  at  the  time  of  the  appor- 
tionment, and  then,  when  the  return  of  the  money 
came  to  be  made,  or  when  an  additional  sum  of 
money  was  required  on  the  part  of  the  vestry,  a 
different  owner  would  be  in  possession ;  and  then 
they  would  have,  in  the  one  case,  to  return  a 
portion  of  the  money  to  the  person  who  paid  it, 
and  in  the  other  case  to  make  a  new  demand,  and 
institute  a  new  proceeding  before  the  magistrates 
to  recover  the  sum,  which  would,  perhaps,  be  a  very 
trifling  one.  This  altogether,  was  so  complicated, 
so  inadequate,  and  so  inconvenient  a  proceeding, 
that  the  Legislature,  when  dealing  with  the  subject 
a  few  years  afterwards,  in  25  £  26  Vict.  c.  102, 
s.  77  (though  certainly  in  terms,  I  must  say,  some- 
what vague  and  ambiguous,  and  perhaps  attended 
with  some  difficulty,  at  first  sight,  in  the  construc- 
tion of  the  language  used,  but  certainly  very 
reasonable  when  we  come  to  look  at  the  whole  of 
the  section),  conferred  a  power  on  the  vestry  to 
deal  with  the  subject  in  a  way  strictly  according  to 
justice,  with  regard  to  all  the  parties  who  are  or 
who  may  be  concerned.  Whereas,  by  the  first  Act 
of  Parliament,  there  was  no  power  to  tax  the 
owners  of  land  bounding  or  abutting  on  the  street, 
and  although  such  owners  might  derive  very  great 
benefit,  and  the  value  of  their  property  might  be 
very  considerably  increased  by  the  paving  of  the 
street,  or  by  the  operation  of  the  vestry,  whatever 
it  may  have  been,  there  was  no  power  to  make 
them  contribute  to  the  expense.  This  section,  in 
the  first  place,  confers  that  power.  It  proved 
that  where  the  vestry  shall  have  determined  to 
pave,  or  are  about  to  pave  a  street,  the  owner  of 
the  land  bounding  or  abutting  on  the  street,  shall 
be  liable  as  well  as  the  owner  of  the  house.  That, 
however,  left  the  question  now  before  the  court 
entirely  untouched.  The  section,  however,  goes 
on  to  say :  "  And  provided  that  it  shall  be  lawfbl 
4br  the  vestry  or  district  board  to  charge  the 
owners    of  land  in  a  less  proportion  than  the 
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owueni  of  honse  property."  That  again  does  not 
touch  the  present  question.  But  then  we  find 
that  this  is  the  language  of  the  section:  "And 
any  such  costs  or  expenses,  including  the  cost  of 
paving  at  the  points  of  intersection  of  streets,  and 
all  other  incidental  costs  and  charges''  (now 
that  is  the  entire  costs  and  charges,  the  entire 
expenditure  of  the  vestry,  the  beginning,  continu- 
ing, and  ending  in  anv  operation  of  this  nature) 
•*  snail  be  apportioned  by  the  vestry  or  board,  and 
shall  be  recoverable  either  before  the  work  shall 
be  commenced  or  daring  the  progress" — that  would 
be  where  they  would  have  an  estimate  made, 
because  they  would  want  funds  perhaps  to  go  on 
with,  and,  therefore,  if  they  pleased,  they  might 
resort  to  an  estimate  before  tne  work  was  begun, 
or  when  it  was  in  progress — "or  after  its  comple- 
tion." Therefore  they  may,  if  they  think  fit  (and  tnat 
would  be  the  more  convenient  course  where  they  do 
not  doubt  the  solvency  of  the  different  owners  or 
occupiers,  nor  the  means  of  payment,  or  recovering 
the  money),  leave  it  till  the  whole  expenditure  has 
been  incurred,  and  there  is  one  sum,  and  one  sum 
onlv,  to  cause  to  be  paid  and  to  be  levied  on  the 
difi^rent  parties  liable.  That  is,  the  costs,  the 
whole  costs,  including  the  expenses  of  every  de- 
scription, "  shall  be  recoverable,  either  before  the 
work  shall  be^  commenced,  or  during  its  progress, 
or  after  its  completion."  And  now  comes  the 
power  in  question :  "  And  it  shall  be  lawful  for  the 
vestry,  or  district  board,  at  their  discretion,  to 
accept  payment  of  the  amount  apportioned  or 
charged  in  respect  of  each  house  or  premises  by 
inHalmenU,  spread  over  a  period  not  exceeding 
twenty  years;  and  arw  such  amount" — ^here 
is  the  first  time  in  which  the  word  "  amount " 
is  mentioned  with  reference  not  merely  to 
the  entire  expenditure  of  the  vestry,  but  to 
the  mode  of  recovery  from  the  persons  liable) 
— "shall  be  recoverable  from  the  present  or 
any  fuJbwre  owner  of  the,  premises,  either  by 
action  at  law  or  in  a  summary  manner  before  a 
justice  of  the  peace,  at  the  option  of  the  vestry  or 
board."  That  is,  the  entire  amount  of  the  expen- 
diture ;  and  it  does  not  seem  to  make  any  difference, 
whether  that  amount  shall  have  been  agreed  by 
the  vestry  to  be  accepted  %  instedmentg,  or  whether 
the  whole  amount  shall  have  become  payable  at 
once  by  the  owner  or  occupier,  at  the  time  the 
apportionment  was  made.  In  either  case,  su^h 
amount  shall  be  recoverable  from  the  present  or 
any  future  owner  of  the  premises,  either  by  action 
at  law  or  in  a  summary  manner,"  and  so  on. 
Well,  now,  those  words  are  amply  sufficient,  and 
they  are  auite  large  enough  to  entitle  the  vestry 
to  proceea  to  recover  that  amount  either  against 
the  owner  or  occupier  for  the  time  being,  at  the 
time  of  the  apportionment  being  made ;  or,  even 
at  an  earlier  period,  at  the  time  of  the  estimate 
being  made  (if  they  should  resort  to  an  estimate), 
that  amount  is  to  be  recoverable  against  the  owner 
at  the  time  the  apportionment  is  made ;  or  it  may 
be  recovered  against  Awjfutwe  owner  of  the  houses 
or  of  the  lands,  as  it  may  be.  It  would  be  very 
unreasonable  if  it  were  not  so ;  because,  of  course, 
the  individual  who  is  owner  at  the  time  when  an 
apportionment  is  made,  and  when  the  demand 
first  accrues,  if  he  be  not  compelled  to  pay  the 
money  almost  on  the  very  day  when  tne  rate 
accrues,  might  shortly  afterws^s  convey  away 
the  property,  and  shortly  after  that,  or  at  the 
very  same  time,  become  bankrupt.     Here  is  a 


public  body  who  have,  themseves  laid  out  money 
with  which  they  have  been  entrusted  by  the  public, 
which  is  clearly  a  benefit  to  the  class  of  persons 
referred  to  in  these  two  sections,  and,  therefore, 
although  the  land  has  become  the  property  of 
another  owner,  yet  it  has  probably  been  consider- 
ably increased  in  value  by  means  of  the  expendi- 
ture on  the  part  of  the  vestry,  and  they  have  ample 
means  of  recovering  against  him ;  and  it  would  be 
a  very  unreasonable  construction  of  these  Acts  of 
Parliament  if  the  words  could,  in  any  way,  be  made 
sufficient  to  disentitle  the  vestry  to  recover,  either 
against  the  present  or  f  utture  owners,  or  the  present 
or  future  occupiers.  Tor  that  purpose,  a  sum  of 
money  which  ought  to  be  paid  by  the  owner  or 
occupier  of  the  premises  may  be  recovered,  either 
against  the  owner  at  the  time  the  amount  is 
ascertained  and  the  right  to  recover  first  accrues  in 
the  one  case,  or  in  the  other  case  against  the  owner 
or  the  occupier  at  the  time  being.  That  is  a 
construction  put  upon  the  Act*  of  Parliament  in 
stiict  conformity  with  the  language  used  by  the 
Legislature,  and  also  in  strict  accordance  with 
the  reason  and  justice  of  the  case.  Moreover,  if 
that  were  at  all  doubtful,  we  have  the  authority  of 
the  case  in  the  Court  of  Common  Pleas  (The  Vestry 
of  Bermondsey  v.  Ramsay  (uhi  «up.),  in  which  the 
point,  whether  subsequent  owners  or  occupfers 
were  liable,  does  not  appear  to  have  been  ques- 
tioned. The  only  question  in  that  case  was,  whether 
a  judgment  obtained  against  the  first  owner,  at  the 
time  of  the  apportionment,  would  not  be  a  bar  to 
the  demand:  the  liability  of  subsequent  owners 
seems  to  have  been  assumed,  and  not*  to  have  been 
brought  in  question  at  all.  Under  these  circum- 
stances, autnority,  reason,  common  sense,  and  the 
justice  of  the  case,  are  all  in  favour  of  the  plain- 
tiffs ;  the  words  are  quite  sufficient ;  and,  therefore, 
I  am  of  opinion  that  our  judgment  must  be  for  the 
plaintiffs. 

BaAVWELL,  B. — ^I  am  of  the  same  opinion. 

Chaiinell,  B. — I  am  of  the  same  opinion.  There 
is  no  point  here  made,  that  the  apportionment  was 
not  proper.  The  question  is,  whether  the  defen- 
dants, under  the  circumstances  stated  in  this  case, 
are  liable  to  pay.  Kow  it  appears  to  me,  that  the 
effect  of  the  Acts,  taking  them  together,  is  to 
impose  a  liability  upon  me  land,  and  although 
provision  is  made  for  recovery  through  the  occu- 
pier taking  certain  steps  for  that  purpose,  yet 
the  liability  may  be  taken  to  be  imposed  upcm  the 
land.  That  is  tne  ground  upon  which  I  think  the 
plaintiffs  are  entitled  to  our  judgment. 

PiGOTT,  B. — I  am  of  the  same  opinion.  I  think 
that  whatever  contention  may  have  arisen,  under 
the  former  statute,  on  the  105th  section,  if  it  stood 
alone,  it  is  quite  clear  that  the  77th  section  of  the 
latter  statute  supplements  the  powers  for  re- 
covering charges  upon  the  land  to  the  fullest 
extent,  and  enables  them  to  be  recovered  at 
any  time,  and  against  one  owner  after  another, 
until  they  are  all  paid.  I  cannot  conceive  that 
any  question  can  arise,  when  that  section  is  care- 
fully read. 

Judgment  for  the  v  laintiffs. 

Attorney  for  the  plaintiffs,  /.  M.  DcUe  (Newman, 
Stretton,  and  Bale),  75,  Cornhill,  E.G. 

Attorneys  for  the  defendants.  Ingle,  Cooper,  and 
Holmes,  23,  Threadneedle-street,  E.C. 
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The  Guardians  op  the  Pooe  op  the  West  Ham  Union  v.  Ovens. 
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Wednesday,  Nov.  20,  1872. 

The  Guabdians  op  the  Poor  op  the  West  Ham 

Union  v.  Ovens. 

Poor  law — Pawper  in  receipt  of  relief—*'  Valudble 
secwrity"  belonging  to  him  ai  the  same  time — 
— Jvdgm^ent  in  am,  auction  for  dam^es — Whether 
a  "  vaiimble  secwrity  "  within  12  ^  13  Vict.  c.  103, 
«.  16 — LidbiMty  of  pawper  to  revn^bwrse  guar- 
ddans. 

Ajudgrnent  in  am,  action  for  da/mages  for  personal 
i/njuries,  signed  in  favour  of  the  plavntiff  in 
such  action,  whilst  he  is  in  the  receipt  of  parochial 
relief,  is  a  "vahiahle  security  for  money  oelonging 
to  him,**  vHihin  the  m^eanvng  of  sect.  16  of  the 
12  ^  13  Vict.  c.  103,  so  as  to  render  him  Udble,  in 
an  action  at  the  suit  of  the  gua/rdians  of  the  poor 
tmder  that  section,  to  reimhv/rse  them  the  awKmnt 
expended  by  them  in  his  relief  during  the  twel/ve 
months  prior  to  their  bringing  such  action. 

Soheld  by  the  Cowft  of  Exchequer,  KeiU/y,  G.B.,  and 
Channell,  PigoU  a/Ad  Gleasby,  BB. 

1.  This  is  an  action  brought  by  the  above- 
named  guardians  to  recover  the  sum  of  24L I80., 
but  which  was,  on  the  part  of  the  plaintiff,  hj 
consent,  reduced  to  the  sum  of  191. 196.,  being  the 
amount  actually  and  properly  expended  by  them 
during  twelve  months  prior  to  the  proceedings  in 
this  action,  in  the  relief  of  the  saia  defendant,  a 
pauper,  and  his  wife  and  family ;  and  this  action 
was  commenced  on  the  Ist  Aug.  1872,  and  was 
brought  under  sect.  16  of  12  &  13  Yict.  o.  103, 
which:  section  is  as  follows :  "  And  be  it  enacted 
that  where  any  pauper  shall  have  in  his  possession, 
or  belonging  to  him,  any  money  or  vahuible  security 
for  money,  the  guardians  of  the  union  or  parish, 
within  vmich  such  pauper  is  chargeable,  may  take 
and  appropriate  so  much  of  such  money,  or  the 
produce  or  such  security,  or  recover  the  same  as  a 
debt  before  any  local  court,  as  will  reimburse  the 
said  guardians  for  the  amount  expended  by  them, 
whetner  on  behalf  of  the  common  fund,  or  of  any 
parish,  in  the  relief  of  such  pauper  during  the 
period  of  twelve  months  prior  to  such  taking  and 
appropriation,  or  prior  to  such  proceedings  for  the 
recovery  thereof,  as  the  case  may  be ;  and  in  the 
event  of  the  death  of  any  pauper  having  in  his 
possession,  or  belonging  to  him,  any  money  or 
property,  the  guardians  of  the  union  or  parish 
wherein  such  pauper  shall  die  may  reimburse 
themselves  the  expenses  incurred  bv  them  in  and 
about  the  burial  of  such  pauper,  and  in  and  about 
the  maintenance  of  such  pauper  at  any  time  during 
the  twelve  months  previous  to  the  decease." 

2.  The  said  James  Ovens  was  a  pauper  charge- 
able by  law  to,  and  receiving  relief  for  his  wife  and 
family  from  the  said  guardians,  without  inter- 
mission, from  the  month  of  Oct.  in  the  year  1867 
up  to  and  including  the  16th  May  in  the  year 
1872,  when  he  received  the  sum  of  12«. 

3.  In  the  month  of  Oct.  in  the  year  1867,  before 
the  said  James  Ovens  became  so  chargeable  to  the 
said  ffuardians,  he  was  injured  in  an  accident 
causea  by  the  negligence  of  the  St.  Katherine 
Docks  Company. 

4.  The  said  James  Ovens  afterwards,  and  while 
he  was  a  pauper  and  so  chargeable  to  the  said  guar- 
dians, sued  the  docks  companv  in  the  Court  of  Ex- 
chequer of  Pleas  in  respect  of  the  said  injury,  and 
recovered  in  the  action  a  verdict  of  SOOl.  damages, 
and  costs  as  between  attorney  and  client,  at 
the    sittings  for  Middlesex    after    Hilaiy    Term 


1872,  leave  being  given  to  the  docks  company  to 
move  the  court  on  a  point  reserved.  Such  pro- 
ceedings were  commenced  and  prosecuted  with 
the  knowledge  of  the  plaintiffs. 

5.  The  dodcs  company  moved  the  court  accord- 
inglv  within  the  first  four  days  of  Easter  Term 
1872 ;  but  the  court  refused  the  rule,  and  the  ver- 
dict stood,  and  judgment  was  signed  on  the  13th 
May  1872. 

6.  The  sum  of  464L  3*.  (being  300Z.  for  such 
damages  as  aforesaid,  and  164Z.  38.  for  such  costs 
as  aforesaid)  was,  on  the  18th  May  1872,  paid  by  or 
on  behalf  of  the  said  docks  company  to  the  attorney 
of  the  said  James  Ovens. 

7.  The  said  attorney,  on  the  20th  May  1872,  being 
four  days  after  the  said  James  Ovens  had  ceased  to 
be  receiving  relief  from  the  said  guardians,  paid 
to  the  said  James  Ovens  290Z.,  portion  of  the  said 
4642.  38.,  being  the  amount  due  to  the  said  James 
Ovens,  afber  payment  of  the  said  attorney's  costs 
in  the  said  action.  The  said  James  Ovens  imme- 
mediately  communicated  this  fact  to  the  relieving 
officer  of  the  plaintiffs,  pursuant  to  an  under- 
standing between  them  to  tnat  affect. 

8.  The  said  guardians,  soon  after  they  knew  that 
the  said  James  Ovens  had  received  the  said  sum, 
and  while  he  had  the  same  or  enough  thereof  to 
satisfy  the  claim  in  this  action  in  his  possession  or 
belonging  to  him,  applied  to  him  for  payment  of 
the  claim  in  this  action,  and  in  default  made  in  pay- 
ment they  brought  this  action  on  the  12th  Aug. 
1872,  under  the  above  mentioned  section,  to  recover 
for  the  year's  relief  prior  to  the  action. 

9.  On  the  hearing  of  this  action  the  judge  of 
the  County  Court  of  Middlesex  sitting  at  Bow, 
gave  judgment  for  the  defendant. 

The  question  for  the  opinion  of  this  court  is, 
first,  whether  the  said  judgment  so  recovered  by 
the  said  James  Ovens  against  the  said  docks  com- 
pany was,  under  the  circumstances,  "a  valuable 
security  for  money,  in  the  pauper's  possession  or 
belonging  to  him,  within  the  meaning  of  the  said 
section,  so  as  to  enable  the  guardians  to  sue  for  the 
sum  of  191. 19s.,  being  the  amount  expended  in  the 
relief  of  the  said  James  Ovens  for  the  twelve 
months  preceding  the  commencement  of  this 
action.  Secondly,  whether  the  said  money,  paid  to 
the  said  pauper  on  the  16th  May  1872,^  was  money 
"  in  the  pauper's  possession  or  belonging  to  him, ' 
within  the  meaning  of  the  said  section,  so  as  to 
enable  the  guardians  to  sue  for  a  year's  expenditure 
in  the  reliS  of  the  said  James  Ovens. 

Philbrich  appeared  to  argue  the  case  on  behalf 
of  the  appellants,  the  guardians  of  the  West  Ham 
Union,  the  plaintiffs  in  the  action  in  the  County 
Court,  and  contended  that  the  decision  of  that 
court  was  erroneous  and  must  be  set  aside.  A 
"judgment"  was  the  highest  obligation  known 
to  the  law,  and  it  was  almost  idle  to  say  that  it 
was  not  a  "valuable  security,"  and  that  it  did 
not  come  strictly 'and  expressly  within  the  very 
terms  of  the  section  in  question.  He  could  find 
no  case  preciselv  in  point,  and  probably  the 
matter  had  never  t)ef ore  been  questioned.  Suppose 
it  had  been  an  ordinary  mortgage  debt,  could  there 
be  a  doubt  about  that  being  a  "  valuable  security," 
and  if  that  were  so,  on  what  possible  ground  could 
this  judgment  be  said  not  to  be  one  equally. 
[Pigott,  B.,  refers  to  the  statute  1  &  2  Vict.  c. 
110.]  Sects.  16  &  18  of  that  statute  are  material, 
as  illustrating  the  meaning  of  the  words  here. 
Sect.  16  enacts  that  if  any  judgment-creditor  having 


MAGISTRATES'  CASES. 


25 


Ex.] 


ClABK  V,  JOSLIN. 


[Hx. 


obtained  "any  charge,  or  Joeing  entitled  to  the 
beneJU  of  any  security  whatever,  shall,  before  the 
property  charged  or  secared  shall  be  realised,  take 
the  person  of  the  judgmeDt  debtor  in  execution,  such 
judgment  creditor  "  shall  be  deemed  to  have  relin- 
quished all  right  and  title  to  the  benefit  of  such  charge 
or  eecirrity.'*  And  sect.  18  enacts,  that  all  decreesf 
&c.,  of  courts  of  equity,  and  all  rules  of  courts  of 
common  law  whereby  any  money  shall  be  payable 
to  any  person, "  shall  have  the  effect  of  judgments  in 
the  superior  courts  of  common  law,  and  the  persons 
to  whom  any  such  moneys,  &c.,  shall  be  payable 
shall  be  deemed  judgment  creditors  within  the 
meaning  of  this  Act."  There  is  no  case  precisely 
in  point ;  but  in  Jones  v.  Thompson  (E.  B.  &  E.  63 ; 
27  li.  J.  234,  Q.  B.)>  it  was  held  that  a  verdict  in 
an  action  of  contract  for  unliquidated  damages 
without  judgment,  was  not  "a  debt  owing  or 
accruing,"  and  could  not  be  attached  under  sect. 
■61  of  the  Common  Law  Procedure  Act  1854 
(17  &  18  Vict.  c.  125),  clearly  showing  that  after 
judgment  it  would  be. 

K,  Griffiths,  for  the  respondent,  the  defendant 
below,  contra,  urged  that  this  case  did  not  come 
within  the  Act  of  12  &  13  Vict,  c  103,  which  was 
passed  no  doubt  to  prevent  the  commission  of 
irands  upon  the  funds  of  the  Poor  Law  Union. 
The  question  here  was,  is  this  judgment  a  '*  valu- 
able security'*  within  sect.  16  of  that  Act  ?  He 
contended  that  it  was  not.  A  judgment  did  not 
become  a  valuable  security  until  the  value  of  the 
judgment  had  been  clearly  ascertained.  It  was 
not  negotiable,  nor  could  it  be  deposited  with  a 
banker  as  a  security  for  a  loan  or  advance  of 
money.  Supp<»e,  as  might  have  been  the  case, 
it  had  been  a  judj^ment  against  a  pauper,  could 
it  then  have  been  said  to  be  "  a  vchLuaole  security  P" 
Surely  not.  It  is  a  mere  chose  in  action,  and  if 
the  amount  be  not  paid  the  judgment-creditor 
would  be  driven  to  bring  an  action  for  its 
recovery.  It  is  submitted,  first,  that  this  is  not 
a  valuable  security  within  the  statute ;  and, 
secondly,  it  may  be  questioned  whether  it  was 
in  the  defendant's  possession. 

PhUbrick,  in  reply,  was  stopped  by  the  court. 

Kellt,  C.B. — We  ought,  I  think,  to  put  a  large 
and  liberal  construction  and  interpretation  upon 
this  statute,  which  was  passed  in  order  expressly 
to  protect  the  ratepayers  of  parishes,  and  to  give 
the  guardians  cf  poor  law  unions  a  right  of  recover- 
ing against  paupers,  who  happen  to  be  really  pos- 
sessed of  the  means  of  paying,  the  moneys  wnich 
the  parish  or  the  union  ma^have  expended  in  the 
relief  of  such  paupers.  Wnat  are  the  facts  here  P 
For  some  years  ^previously  to  the  16th  May  in 
the  present  vear  the  pauper,  the  defendant,  with 
his  wife  and  family,  had  been  in  the  constant  >nd 
regular  receipt  of  relief  from  the  plaintiffs,  the 
guardians  of  the  poor  of  the  parish  of  West  Ham. 
Fortunately,  both  for  them  and  for  him,  some  two  or 
three  days  before  the  16th  May,  when  he  was  last 
relieved  by  them,  namely,  on  the  13th  May,  the 
judgment  mentioned  in  the  case  was  signed.  Cer- 
taimv,  then,  on  that  day  (the  13th)  he  became 
entitled  to  this  judgment,  which  was  then  un- 
doubtedly "  belonging  to  him."  The  question  then 
arises  whether  or  not  it  is  "  a  valiuible  secfwrity  " 
within  the  meaning  of  those  Words  in  the  loth 
section  of  the  Act  of  Parliament  (12  &  13  Vict. 
c.  103),  under  which  the  plaintiffs  are  proceeding 
in  the  present  case.  It  has  been  argued  by 
Mr.    Qrimths    that   a  "  valuable    security "  can 
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only  be  one  that  is  "  negotiable,*'  and  the 
question  is  whether  we,  putting  a  large  and 
liberal  interpretation  upon  the  statute  before 
us,  can  hold  that  this  judgment  is  not  *'  a  valuable 
security  for*  money  "  "  belonging  to  "  the  pauper 
at  the  time  he  was  chargeable  to  the  guardians,  as 
stated  in  the  case.  Now,  undoubtedly,  this  judg- 
ment is  de  facto  a  "  security,"  and  a  "  valuable 
security"  in  every  sense  of  the  word.  It  is  avail- 
able against  lands,  and  available  by  creditors,  and 
is  a  chattel  which  the  defendant  might  sell  and 
dispose  of,  if  he  were  minded  so  to  do,  before 
realising  the  fruits  of  it.  The  plaintiffs  supported 
this  man  and  his  family  for  some  three  or  four 
years  while  he  was  prosecuting  bis  claim  against 
the  Docks  Company,  and  now  he  has  obtained 
this  judgment  for  a  very  large  sum  of  money, 
between  300L  and  4001. ;  and  as  a  matter  of  fact 
the  defendant,  the  pauper,  has  received  its  full 
value  in  money.  What  reason,  then,  can  there  be 
for  doubt  ?  We  ought  not,  I  think,  to  hesitate  in 
declaring  that  this  is  a  "  valuable  security  "  in  the 
defendant's  hands.  The  verdict  for  the  defendant 
must  be  set  aside,  and  a  verdict  be  ordered  to  be 
entered  for  the  plaintiffs  for  the  sum  claimed. 

Ohannbll,  B. — I  am  of  the  same  opinion,  and  for 
the  same  reasons.  I  am  not  quite  sure  that  the 
verdict  itself  in  the  defendant's  action  against  the 
St.  Katherine  Docks  Company  was  not  a  "  secu- 
rity." At  first,  no  doubt,  it  was  subject  to  the 
leave  to  the  defendants  to  move  for  a  rule  to  show 
cause  why  it  should  not  be  set  aside  on  the  point 
reserved  at  the  trial,  but  when  that  rule  was  refused 
by  the  court,  it  was  no  longpr  subject  to  any 
doubt,  and  the  pauper,  the  defendant,  was  then  in 
receipt  of  parocnial  relief  from  the  plaintiffs. 

PiGOTT,  B. — I  am  also  of  the  same  opinion,  and 
think  that  this  judgment  was  "  a  valuable  security  " 
within  the  meaning  of  the  Act  of  Parliament  in 
question.  We  must  look  at  the  facts  of  the  case 
which  abundantly  show  that  it  was  so.  The  right 
and  justice  of  the  case  are  with  the  parish  officers. 

Cleasbt,  B. — I  am  of  the  same  opinion.  I  can- 
not, for  a  moment,  hesitate  in  holding  that  this 
judgment  is  a  "  valuable  security,"  nor  can  I  see 
any  reason  why  it  should  not  be  dealt  with  as  such. 
It  would,  I  think,  be  very  difficult  to  suggest  why 
it  should  not  be.  The  judgment  below  should  be 
reversed. 

Judgment  for  the  plaintiffs  (app«.),  reversing  the 
decision  of  the  County  Cou/rt. 

Attorneys  for  the  plaintiffs  (apps.),  RiUearys  and 
Tunstall,  5,  Fenchurch  -  buildings,  Fenchurch- 
street,  B.C. 

Attorney  for  the  defendant  (resp.),  /.  2?.  Smedtey, 
Lincoln's-inn  Chambers,  40,  Chancer v-lane,  W.C. 


Monday,  Jan,  20, 1873. 
Clark  (app.),  v.  Joslin  (resp.). 

Poor  law — Administration  of  relief  in  a  case  of 
urgent  necessity — Refusal  of  the  relieving  officer — 
Conviction — 4  ^  5  Will.  4,  c.  7Q,  s.  98 — Consoli- 
dated Orders  of  the  Com/missioners,  sect.  215, 
rule  6. 

By  sect.  98  of  the4  ^  b  WiU.  4,  c.  76,  any  person 
who  wilfully  neglects  or  disobeys  any  rules,  8fc.,  of 
the  commissioners,  shall,  upon  conviction,  forfeit 
any  sum  not  exceeding  52. ;  and  by  sect.  215  of  the 
Consolidated  Orders  of  the  Poor  Law  Commis- 
sioners,   rule  6,  which   describes    the    duties  of 
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relieving  oficers,  they  are  di/rected,  "  in  every  case 
ofevdden  or  wrg&nt  necessity ^  to  afford  such  relief 
to  the  destitute  person  as  may  he  requisite,  either 
giving  stMsh  person  an  order  for  admission  into 
the  workhouse,  and  conveying  him  thereto  ifneces" 
sary,  or  hy  affording  him  relief  out  of  the  work' 
house"  Sfc. : 
Held,  that  the  relieving  officer  has  no  absolute  dis' 
creOon   in  decidrng  what  is  a    case  of  u/rgent 
necessity ;  and  a  relieving  officer  having  refused 
relief  in  am,  alleged  case  of  u/rgent  necessity,  amd 
being  convicted  for  such  refusal,  this  court,  being 
of  opinion  that  the  convicting  justice  was  right 
in  h%s  view  of  the  facts,  refused  to  qv,ash  the  con- 
viction. 
This  was  a  case  stated  by  a  metropolitan  police 
magistrate,  under  the  20  &  21  Yict.  c.  43,  upon  a 
conviction  by  him  of  the  appellant,  a  relieving 
officer,  for  unlawfully  neglecting  and  refusing  to 
afford  such  relief  as  was  requisite  to  one  Millicenc 
Joslin. 
The  case  stated  was  as  follows : — 

1.  The  appellant,  Henry  Seymour  Clarke,  ap- 
peared before  me,  the  undersigned,  at  the  police 
court,  Worship-street,  within  the  Metropolitan 
Police  District,  on  the  Ist  Oct.  1872,  to  answer  to  a 
summons  founded  upon  the  98th  section  of  the 
4  &  5  Will.  4,  c.  76,  and  upon  the  216th  article  of 
the  Consolidated  Order  (24th  July  1847),  of  the 
Poor  Law  Commissioners,  No.  6,  which  summons 
alleged  that  he,  the  said  Henry  S^mour  Clarke, 
did,  on  the  13th  Sept.  1872,  in  the  parish  of  White- 
chapel,  and  within  the  said  district,  being  the 
relieving  officer  of  the  said  parish,  unlawfully  neg- 
lect and  refuse  to  afford  such  relief  as  was  requi- 
site to  Millicent  Joslin,  hers  being  a  case  of  sudden 
or  urgent  necessi^,  contrary  to  the  Consolidated 
Order  of  the  Poor  Law  Boara,  and  contrary  to  the 
statute,  &c, 

2.  The  98th  section  of  the  4  &  5  Will.  4,  c.  76,  is 
as  follows : — 

And  be  it  further  enacted,  that  in  ease  any  person  shall 
wilfally  neglect  or  disobey  any  of  the  mles,  orders,  or 
repnilations  of  the  said  commissioners  or  assistant  com- 
missioners, or  be  goilty  of  any  contempt  of  the  said  com- 
missioners sitting  as  a  board,  sach  person  shall,  upon 
conviction  before  any  two  justices,  forfeit  and  pay  for  the 
first  offence  any  sum  not  exceeding  51. ;  for  the  second 
offence,  any  snm  not  exceeding  201.,  nor  less  than  52.,  and 
in  the  event  of  snoh  person  being  convicted  a  third  time, 
such  third  and  everv  subsequent  offence  shall  be  deemed 
a  inisdemeanor,  and  such  offender  shaJl  be  liable  to  be 
indicted  for  the  same  offence,  and  shall  on  conviction  ^aj 
such  fine,  not  being  less  than  201.,  and  suffer  such  impn- 
sonment,  with  or  without  hard  labour,  as  may  be  awarded 
against  him  by  the  court,  by  or  before  which  he  shaU  be 
tried  and  convicted. 

The  215th  section  of  the  said  Consolidated  Order 
oonimences  thus: — "The  following  shall  be  the 
duties  of  a  relieving  officer :"  and  proceeds  to  enu- 
merate them.  No.  2  relates  to  ordinary  cases  of 
application  for  relief.  No  3  to  cases  of  sickness  or 
accident ;  and  No.  6,  upon  which  the  present  case 
turns,  is  as  follows :  In  every  case  ol  sudden  or 
urgent  necessity,  to  afford  such  relief  to  the 
destitute  person  as  may  be  requisite,  either  by 
giving  sucn  person  an  order  of  admission  into  the 
workhouse,  and  conveying  him  thereto  if  neces- 
sary, or  by  affording  him  relief  out  of  the  work- 
house, provided  that  the  same  be  not  given  in 
money,  whether  such  destitute  person  be  settled 
in  any  parish  comprised  in  the  union  or  not.  A 
similar  provision,  having  reference  to  overseers  of 
the  poor,  is  to  be  found  m  4  &  5  Will.  4,c.  67,  s.  54. 


The  said  Consolidated  Order  of  the  Poor  Law 
Commissioners  may  be  referred  to  as  part  of  Uie 
case. 

3.  The  appellant  was,  at  the  time  when  the 
offence  was  alleged  to  have  been  committed,  the 
relieving  officer  of  the  Whitechapel  Union,  which 
is  one  of  the  unions  included  in  the  schedule  to 
the  said  Consolidated  Order  of  the  Poor  Law  Com- 
sioners. 

4.  In  support  of  the  summons  it  was  proved 
that  the  respondent  had,  for  upwards  of  two  years, 
been  deserted  by  her  husband,  who  had  been  living 
about  Whitechapel  for  some  time.    The  respon- 
dent had  lately  been  working  as  a  charwoman  at 
different  places  in  the  City  of  London,  but  had 
left  her  last  place  of  work  about  three  weeks  before 
the  12th  Sept.    Just  before  that  day  she  had  been 
living  with  a  Mrs.  Bunch,  a  Mend  of  hers  in  West- 
minster, whose  house  she  quitted  the  day  before 
applying    for   relief    in    Whitechapel.      On    the 
Izth    Sept.,   about    4    p.m.,    she    saw   the    ap- 
pellant,   and    applied    to    him    for    an    order 
of    admission    to    the   workhouse,    telling   h\n\ 
that  she  was  without  food  or  means.    The  appel- 
lant ^ve  her  no  relief  but  told  her  to  come  next 
morning  and  he  would  see  what  he  could  do  for 
her.    On  the  next  day,  the  13th,  she  went  to  him 
a£;ain  and  applied  for  relief,  and  he  asked  her  where 
she  had  slept  during  the  past  night ;  she  said  she 
had  slept  nowhere,  but  had  waJk^  up  and  down  the 
streets.    He  replied  that  if  a  police  constable  had 
seen  her  he  would  have  sent  her  to  the  casual  ward. 
She  said  that  a  police  constable  had  seen  her  but 
had  taken  no  further  notice  of  her.    The  respond- 
ent then  again  told  appellant  that  she  had  no  food 
or  home  or  means,  that  she  had  previously  been  in 
the  Whitechapel  Workhouse,  and  that  she  wished 
to  be  admitted  into  the  workhouse  until  she  could 
get  an  order  made  on  her  husband  for  her  main- 
tenance. 

The  appellant  did*  not  question  her  upon  her 
statement,  and  gave  her  no  relief,  telling  ner  that 
he  could  do  nothing  for  her  until  the  following 
Tuesday,  when  the  next  meeting  of  the  Board  ot 
Guardians  was  to  be  held,  the  13th  Sept.  on  which 
this  second  application  for  relief  was  made,  being  a 
Friday.  Upon  being  refused  relief  a  second  time 
the  respondent  made  no  further  application  to  the 
appellant,  but  obtained  assistance  from  a  charitable 
person,  and  was  maintained  for  some  time  by  him. 

5.  The  facts  set  forth  in  the  next  preceding 
paragraph,  constituted  the  case  against  the  appel- 
lant, and  it  was  contended  that  they  showed  a 
case  of  urgent  necessity  within  the  meaning  of 
the  215th  article  of  the  Consolidated  Order  No.  6, 
such  as  to  impose  upon  the  appellant  as  relieving 
officer,  the  duty  of  relieving  the  woman,  and  that 
by  his  neglect  and  refusal  to  relieve  her  he  had 
rendered  himself  liable  to  be  convicted  under  the 
98th  section  of  the  4  &  5  WiU.  4.  c.  76, 

6.  The  appellant  produced  no  evidence,  and  it 
was  admitted  on  his  behalf  that  he  did  not  give     f 
any  relief  to  the  respondent ;  but  it  was  contended 
that  the  facts  did  not  show  such  sudden  or  nrgent 
necessity  as  was  intended  by  the  said  order.    That 

on  the  contrary,  upon  such  an  application  being 
made  to  the  appellant,  it  became  his  duty  under 
No.  2  of  the  same  215th  article  to  inquire  mto  the 
truth  of  the  applicant's  statements,  and  to  report 
thereon  to  the  guardians,  especially  as  the  said 
Millicent  Joslin  came  from  Westminster,  and 
avowed  her  motive  to  be  to  make  the  guardians 
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proceed  against  her  hnBband.  Thafc  even  if  snch 
eyidence  amounted  to  proof  in  the  opinion  of  a 
magistrate  of  a  case  of  sadden  or  urgent  necessity, 
jret  the  appellant  was  not  liable  to  be  convicted, 
inasmuch  as  he  in  his  character  of  relieying  officer, 
was  bound  to  exercise  his  own  judgment  upon  the 
fxactB  stated  to  him,  and  to  consiaer  whether  to 
his  mind  they  disclosed  a  case  of  sudden  or  urgent 
neoeesity,  and  that  an  error  in  forming  such  judg- 
ment would  not  render  him  liable  to  conviction 
under  the  statute  and  order.  That  sect.  98  of 
4^5  Will.  4,  c.  76,  did  not  apply  to  such  a  case, 
especially  as  sect.  15  of  the  same  Act  precluded 
the  Poor  Law  Commissioners  from  interfering 
in  any  individual  case  for  the  purpose  of  ordering 
relief,  and  sect.  98  apphed  only  to  wilful  in  the 
sense  of  intentional  neglect  or  disobedience  of  the 
order,  or  to  criminal  neglect. 

7.  I  considered  that  the  evidence  disclosed  a 
case  of  urgent  necessity.  It  seemed  to  me  that, 
except  a  case  of  sickness  or  accident,  which  class 
of  case  is  provided  for  by  another  clause.  No.  3  of 
the  same  zl5th  article,  no  case  could  wedl  be  more 
urgent  than  that  of  the  applicant  on  the  13th 
Sent., when,  having  passed  the  night  in  the  streets, 
ana  being  without  food  or  home  or  means,  she 
applied  for  relief.  I  was  of  opinion  it  was  then  the 
duty  of  the  relieving  officer  to  have  afforded  her 
relief  nnder  article  215,  No.  6,  and  that  by  the 
wilful  neglect  of  that  duty  as  evidenced  by  his 
omission  to  question  her,  or  otherwise  to  inquire 
into  the  case,  so  as  to  be  in  a  position  to  form  a 
correct  judgment  upon  it,  he  had  rendered  him- 
self liable  to  be  convicted.  With  regard  to  the 
other  points  made  for  the  appellant,  I  thought 
that  it  was  not  a  necessary  ingredient  of  the 
offence  that  it  should  be  done  malo  animo;  but 
that  a  mere  wilful  neglect  to  obey  the  order,  whe- 
ther proceeding  from  indifference  or  from  a  wish 
to  save  himself  trouble,  was  sufficient  to  bring 
himself  within  sect.  98  of  the  Act  of  Will.  4,  in 
which  the  word  maliciously  does  not  occur.  I  also 
thought  that  the  15th  section  of  the  said  Act  had 
no  bearing  upon  the  case. 

8.  Thereupon  I  convicted  the  appellant  (whose 
general  character  was  said  to  be  that  of  a  kind 
and  humane  man)  in  the  mitigated  penalty  of  408. 
and  costs.  The  appellant  being  dissatisfied  with 
my  determination  as  being  erroneous  in  point  of 
law,  applied  to  me  to  state  and  sign  a  case  for  the 
opinion  of  a  Superior  Court,  which  I  a^eed  to  do, 
as  I  coald  find  no  decision  for  my  guidance  with 
regard  to  the  meanin?  of  the  word  urgent  occur- 
ing  in  connection  with  the  word  sudden  in  the 
Consolidated  Order,  Article  No.  215,  No.  6,  and 
in  the  54th  section  of  the  4  &  5  Will.  4,  c.  76. 

9.  The  question  upon  which  the  opinion  of  the 
court  is  respectfully  requested  is  wnether  under 
the  circumstances  above  set  forth,  and  having 
regard  to  the  points  raised  on  behalf  of  the 
appellant,  he  was  rightly  convicted. .  If  the  court 
snould  answer  the  question  in  the  affirmative,  the 
conviction  is  to  stand.  If  otherwise  it  is  to  be 
quashed.  J.  L.  Hannat. 

SUHHONS. 

Metropolitan  Police  District  to  vnt:  To  Mr.  Clarke, 
Believing  Officer  of  Whitechapel  Workhonse. — Whereas, 
oomplaiiit  hath  this  day  been  made  before  the  imder- 
signed,  one  of  the  magistrateB  of  the  police  oonrtB  of  the 
Metropolis,  and  within  the  Metropolitan  Police  District, 
hj  MiUicent  Joslin,  for  that  ^on  on  the  13th  Sept.  1872, 
in  the  parish  of  Whitechapel,  m  the  county  of  Middlesex, 
and  within  the  said  district,  being  relieving  officer  of  such 


parish,  did  unlawfully  refuse  and  neglect  to  afford  such 
relief  as  was  requisite  to  the  said  Mulicent  Joslin,  hers 
being  a  case  of  sudden  and  urgent  necessity,  contrary  to 
the  Consolidated  Orders  of  the  Poor  Law  Board,  and  con- 
trary to  the  statute,  &c.  These  are  therefore  to  com- 
mand you  in  Her  Majesty's  name  to  be  and  appear  on 
Tuesday  next,  at  three  o'clock  in  the  afternoon,  at  the 
police  court  aforesaid,  before  me  or  such  other  magistrate 
of  ^e  said  police  courts  as  may  then  be  there,  to  answer 
to  the  said  complaints  and  to  be  further  dealt  with  accord- 
ing to  law. 

Given  nnder  my  hand  and  seal  this  24th  Sept.  1872  at 
the  police  court  aforesaid.  J.  L.  Haknat. 

Manisty  Q.  C.  (Metcalf  with  him)  appeared  for 
the  appellant. — The  question  is,  what  is  the  mean- 
ing of^  the  words  "  urgent  necessity,"  ^and  what 
are  the  duties  of  the  relieving  officer  P  Since  the 
28  Vict.  c.  35,  there  are  wards  open  in  all  parts  of 
the  metropolis  for  the  reception  of  the  destitute 
poor,  and  any  really  destitute  person  can  be  re- 
ceived into  them.  The  relieving  officer  must  have 
some  discretion  in  deciding  whether  or  not  a  person 
is  in  a  condition  of  urgent  necessity.  [Martin,  B. 
— I  can  scarcely  conceive  a  stronger  case  than 
this.]  She  may  have  been  an  impostor,  and  the 
relieving  officer  would  properly  make  inquiries. 
[PiGOTT,  B. — How  long  a  time  is  he  to  be  allowed  in 
order  to  ascertain  if  she  is  an  impostor?]  The 
union  would  be  constantly  exposed  to  frauds  if  the 
relieving  officer  were  to  relieve  at  once  any  person 
who  applied.  He  must  be  allowed  some  discretion. 
If  a  well-dressed  person  were  to  come  for  relief,  he 
would  be  well  justified  in  suspecting  that  it  was 
not  a  case  of  urgent  necessity.  [Pigott,  B. — The 
magistrate  heard  the  case,  and  founded  his  opinion 
upon  it.]  If  a  mere  assertion  of  destitution  were 
sufficient,  multitudes  might  apply  who  had  no  real 
claim.  The  relieving  officer  must  not  be  assumed 
to  have  done  wrong.  [Kelly,  0.  B. — ^Why  not, 
when  the  magistrate  says  that  he  has  done  wrong?] 
The  guardians  really  desire  to  know  if  their  re- 
lieving officer  is  to  exercise  any  discretion. 

Anderson,  for  the  respondent,  was  not  called 
upon. 

Kelly,  0.  B. — The  magistrate  had  the  oppor- 
tunity of  hearing  both  the  parties;  we  must 
therefore  take  the  facts  as  stated  as  containing  the 
truth.  Now,  what  are  these  facts  ?  It  appears  that 
on  the  12th  Sept.,  at  about  four  in  the  afternoon, 
the  woman  applied  to  the  relieving  officer  for  an 
order  of  admission  to  the  workhouse,  telling  him 
that  she  was  without  food  or  means ;  that  he  gave 
her  no  relief,  but  told  her  to  come  the  next  morn- 
ing and  he  would  see  what  he  could  do  for  her; 
that  on  the  next  day  she  went  to  him  again  and 
applied  for  relief,  and  he  asked  her  where  she  had 
slept  during  the  past  night,  and  she  said  she  had 
slept  nowhere,  but  had  walked  up  and  down  the 
streets.  To  this  he  replied  that  if  a  police 
constable  had  seen  her  he  would  have  sent  her 
to  the  casual  ward.  The  woman  then  again  told 
the  relieving  officer  that  she  had  no  food  or  home 
or  means,  and  that  she  wished  to  be  admitted  into 
the  workhouse  until  she  could  get  an  order  made 
upon  her  husband  for  her  maintenance.  The 
officer  did  not  question  her  upon  her  statement, 
and  gave  her  no  relief,  telling  her  that  he  could  do 
nothmg  until  the  following  Tuesday,  when  the 
next  meeting  of  the  board  of  guardians  was  to  be 
held.  Now,  was  this  a  case  of  urgent  necessity  ? 
I  think  it  was  a  case  of  very  urgent  necessity.  I 
think  when  the  woman  said  that  she  had  slept 
nowhere,  but  had  walked  up  and  down  the  streets 
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all  the  night,  it  must  he  taken  that  she  did  so ;  at 
all  events  there  was  no  proof  that  she  did  not. 
We  must  take  the  facts  as  we  find  them,  and  there 
is  really  no  answer  to  them.  I  think  the  convic- 
tion is  quite  right. 

Mab-tin,  B. — I  am  entirely  of  the  same  opinion. 
We  mast  take  the  fcu^ts  stated  in  the  case  to  be 
true,  and  we  have  no  right  to  look  at  the  woman's 
conduct  as  a  case  of  imposition.  Here  is  a  poor 
woman  without  a  home.  She  is  told,  upon  her 
appUcation,  to  come  the  next  day.  She  does  so, 
and  then  she  is  told  to  come  again  the  next  Tues- 
day. Why  she  might  have  starved  in  the  mean- 
time. I  think  the  decision  of  the  magistrate  was 
a  very  proper  one. 

PiGOTT,  B. — I  am  of  the  same  opinion.  The 
relieving  officer  gave  the  woman  no  relief;  he 
never  questioned  ner  as  to  her  truthfulness,  but 
told  her  to  come  again  on  the  following  Tuesday. 
The  evidence  clearly  shows  that  the  relieving 
officer  neglected  to  do  his  duty. 

Pollock,  B. — I  entirely  agree  with  the  rest  of 
the  court.  The  magistrate  refers  to  the  fact  that 
the  relieving  officer  never  questiored  the  woman 
as  to  the  truthfulness  of  her  story.  I  think  his 
decision  was  perfectly  correct. 

Judgment  for  the  respondent 

Attorney  for  the  appellant,  JET.  8.  MUcheU.s 

Attorney  for  the  respondent,  Alsop. 

CBOWK  CASES  BESEBVED. 

Beported  by  Johs  Thovpsov,  Esq.,  Barri0ter-at-lAw. 


Friday,  Nov.  22, 1872. 

(Before  Kelly,  O.B.,  Martin,  B.,  Brett,  Grove, 

and  QuAiN,  «rj.) 

Reg.  v.  William  Jones. 

Evidence — Confession — Admissibility —  , 
Iniucem>ent. 
Prosecutrix  lost  her  purse  containing  11.  48.,  in  a 
market,  and  ashed  the  'prisoner,  who  had  been 
standing  near  her,  whether  he  had  seen  the  purse 
or  seen  am,y  one  pick  it  tip.  He  replied  tha^  he 
had  not.  ahe,  however,  suspecting  thai  he  had 
robbed  her,  ga/ve  information  to  the  police.  A 
policeman,  a  slwrt  time  after,  went  in  search  of 
prisoner,  and  ha/ving  found  him,  told  him  that  the 
prosecutrix  had  lost  her  purse,  and  that  it  was 
supposed  that  he  had  picked  it  up,  and  added, 
"  Now  is  the  timns  for  you  to  take  it  back  to  her." 
He  denied  having  it,  amd  went  with  the  policem,an. 
As  tJiey  went  along  he  commenced  making  a  state- 
m^nt,  but  the  policeman  told  him  to  say  nothing 
wntil  they  saw  the  prosecutrix.  Having  met  the 
prosecutrix  after  they  had  walked  about  600  yards, 
some  conversation  took  place,  and  the  prisoner  was 
searched,  and  on  a  half  sovereign  being  found,  the 
prisoner  said  to  the  prosecutrix  that  he  would 
make  it  all  up  to  her.  Twenty  minutes  had  elapsed 
between  the  time  of  the  policeman's  remark, 
"  Now  is  the  timie  to  take  it  back  to  her  "  and  the 
prisoner's,  "  that  he  would  make  it    cdl  up    to 

Held,  that  there  was  no  imducennent  held  out  to 
the  prisoner,  and  thai  his  statement  or  confer- 
sion  {that  he  would  make  it  aU  up  to  her)  wa^  ad- 
missible in  evidence  against  him,. 

Case  reserved  for  the  opinion  of  this  Court  at  the 

Midsummer  Quarter  Sessions  for  the  county  of 

Cardigan,  on  the  3rd  July  1872. 
William  Jones  was  tried  upon  an  indictment 


charging  him  with  stealing  moneys  to  the  amount 
of  11.  4«.,  the  property  of  one  Edward  Bees. 

At  the  trial,  it  was  proved  that  on  the  22nd 
April  1872,  Mrs.  Jane  Bees,  the  wife  of  the  prose- 
cutor, was  with  her  mother  in  the  market  at 
Aherystwith.  She  there  purchased  sopne  foi^ls, 
which  she  paid  for  with  money  which  she  took 
out  of  a  purse,  and  after  paying  for  them,  she 
replaced  the  purse,  containing  11.  4s.,  composed  of 
two  half  sovereigns  and  4s.,  in  her  pocket.  At  the 
time  when  she  paid  for  the  fowls,  Mrs.  Bees  ob- 
served the  prisoner,  who  she  previously  knew  by 
sight,  standing  close  by,  and  near  enough  to  see 
her  take  the  money  out  of  the  purse,  and  there  was 
no  one  but  the  prisoner  near  her  at  the  time.  Mrs. 
Bees  resided  a  few  yards  from  the  market,  and  as 
soon  as  she  got  home  she  searched  her  pocket,  and 
found  her  purse  and  money  gone.  She  immediately 
returned  to  the  market,  and  found  the  prisoner 
still  there.  She  asked  if  he  had  seen  the  purse  or 
seen  any  one  pick  it  up.  He  said  he  had  not ;  but 
Mrs.  Bees,  suspecting  from  several  circumstances 
that  the  prisoner  was  the  person  who  had  robbed 
her,  gave  information  to  Sergt.  Evans,  of  the 
Aherystwith  county  police,  who  went  in  search  of 
the  prisoner,  and  found  him  between  six  and  seven 
o'clock  the  same  evening,  in  the  Welsh  Harp 
publichouse,  Aberstywith. 

The  evidence  of  Sergt.  Evans,  who  was  called  as 
a  witness  for  the  prosecution,  was  as  follows : — 

I  found  the  prisoner  at  the  Welsh  Harp,  and  called  him 
out ;  I  said  Mrs.  Bees  had  lost  her  pnrse,  and  that  it 
was  supposed  he  had  picked  it  up.  I  said,  "  Now  is  the 
time  for  70a  to  take  it  back  to  her."  He  denied  having 
it,  and  used  very-  slarong  langoage.  This  took  place  on^ 
side  the  Welsh  Harp,  in  the  sb^eet.  I  asked  him  what 
money  he  had;  he  said,  eighteen  pence.  I  went  with 
prisoner  to  Great  Dark- street.  He  commenced  making  a 
statement.  I  said,  "  Say  nothing  now  ontil  we  see  Mrs. 
Bees."  At  the  end  of  Market^street  we  met  Mrs.  Bees 
and  Elizabeth  James.  When  we  got  up  to  them  the  pri- 
soner said,  "  Do  you  say  I  have  got  your  money  V*  She 
replied,  "  No,  I  do  not  say  so ;  but  you  were  the  onW 
person  who  was  near  me  at  the  time  I  had  lost  it."  He 
then  declared  he  had  not  seen  it,  and  said,  "  Might  Gh>d 
strike  him  dead  if  he  had  seen  it."  I  then  said  to  him, 
"  William,  what  money  do  you  say  yon  have  about  you  ?" 
He  replied,  "  Eighteen  pence."  Being  close  by  the  yard, 
I  said  to  him,  "  Come  in  here ;  if  you  are  honest  yon  will 
be  none  the  worse  for  beinff  searched."  He  then  walked 
into  the  yard,  Mrs.  Bees  then  being  close  behind  us.  I 
said  to  him  again,  "  Now,  eighteen  pence,  you  say,  is  all 
you  have  about  you."  He  put  his  hands  in  his  pocket 
and  pulled  out  half-a-crown,  a  shilling,  sixpence,  and 
three  halfpence.  I  counted  the  money,  and  said  to 
him,  "William,  there  is  more  than  Is.  Qi.  here."  He 
replied,  "  Oh  yes,  there  is  half-a-orown ;  I  had  forgotten 
about  that."  I  then  placed  my  hand  in  the  prisoner's 
pocket,  and  found  half  a  sovereign  in  gold.  I  said, 
"  William,  what  is  this  ^*  He  held  down  his  hand,  and 
in  a  few  seconds  went  forward  to  Mrs.  Bees,  and  crying, 
said,  "  Mrs.  Jones  (Mrs.  Bees's  naine  before  her  mar- 
riage), dear,  I  will  make  it  all  up  to  you."  I  had  said  to 
the  prisoner,  "  Now  is  the  time  to  take  it  back  to  her," 
twenty  minutes  before  the  time  when  the  prisoner  said  to 
Mrs.  Bees  that  he  would  make  it  aU  up  to  her.  It  is  a 
distance  of  about  600  yards  between  the  Welsh  Harp  and 
the  place  where  prisoner  made  this  remark  to  Mrs.  Bees. 

Upon  this  evidence  it  was  objected  by  the  advo- 
cate for  the  prisoner  that  the  remark  of  Sergt. 
Evans  to  the  prisoner,  "  Now  is  the  time  for  you 
to  take  it  back  to  her,"  amounted  to  an  induce- 
ment,  and  was  therefore  inadmissible  in  evidence 
against  him. 

The  court  overruled  these  objections,  and  left 
the  evidence  of  Sergt.  Evans,  with  the  rest  of  the 
case,  to  the  jury,  who  found  the  prisoner  guilty. 
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Upon  the  application  of  the  advocate  for  the 
prisoner,  the  ooart  decided  to  reserve  the  question 
of  law  for  the  consideration  of  the  Court  for  Grown 
Gases  Beserved,  whether,  apon  the  above  facts,  the 
statements  made  by  the  prisoner  were  admissible 
in  evidence  against, him,  and  whether  the  prisoner 
was  properly  convicted;  and,  in  the  meantime, 
sentence  was  postponed,  and  the  prisoner  liberated 
on  baO. 

(Signed)         G.  Mabshall  Gbiffith, 
Chairman  of  Cardiganshire  Quarter  Sessions. 

No  counsel  appeared  for  the  prisoner. 

Blofield,  for  the  prosecution. — Two  points  arise. 
First,  was  there  any  inducement  to  confess  by  a 
promise  or  threat  held  out  to  the  prisoner? 
Secondly,  was  the  confession  involved  in  the  state- 
ment made  by  the  prisoner,  that  he  would  make  it 
all  up  to  the  prosecutrix,  caused  by  the  induce- 
ment, there  bemg  an  interval  of  twenty  minutes  P 
As  to  the  first  point :  the  words  of  the  policeman, 
"  Now  is  the  time  for  you  to  take  the  purse  back  to 
to  her  "  (the  prosecutrix),  do  not  import  any  pro- 
mise or  threat  to  the  prisoner  to  confess.  [He  was 
then  stopped  by  the  court.] 

Kelly,  C.B. — It  is  quite  clear  that  these  words 
import  no  promise  or  threat  to  the  prisoner  to 
confess. 

The  other  Judges  concurred. 

Conviction  affirmed. 


Batwrday,  Nov,  23, 1872. 

(Before  Kelly,  G.B.,  Martin,  B.,  Brett,  Grove, 

and  QuAiN,  JJ.) 

Beo.  v.  Lock. 

Indecent  assa/ult — Consent — Suhmiseion — ChUd  of 

tender  years. 
Mere  »ubmisnon  hy  a  child  of  tender  years  to  an 
indecent  act  i/rithout  any  active  sign  of  dissent,  the 
child  being  ignorant  of  the  nature  of  the  act, 
does  not  amount  to  consent  so  as  to  prevent  the 
offence  amounting  to  an  assault. 
At   the  General   Session   of  the  peace  for  the 
County  of    Middlesex,   on   the   4th    June    1872, 
James  Lock  was  tried  before  me  upon  an  indict- 
ment which  charged  him  with  indecently  Eissaulting 
Frederick  William  Sandell  and  George  Goodge. 

It  was  proved  by  three  witnesses  that  they  saw 
the  defendant  in  a  field  by  the  Edgware  Boad  take 
each  of  the  boys  in  succession  upon  his  legs,  play 
with  their  private  parts,  unbutton  his  trousers 
and  theirs,  lie  upon  them,  and  move  himself  about 
as  if  in  the  act  of  having  connection  with  a 
woman. 

The  two  boys,  each  of  whom  was  only  eight 
years  old,  proved  that  the  defendant  met  them  in 
the  Edgware  Boad,  said  he  would  take  them  to 
some  fireworks,  gave  them  biscuits  and  some  beer, 
took  them  into  the  field,  went  up  to  a  wall  to  which 
they  followed  him,  there    sat   upon   the   grass, 

E laced  them  successively  upon  his  lap,  laid  his 
and  on  their  private  parts,  unbuttoned  their 
trousers  and  his  own,  threw  them  down  on  their 
backs  and  lay  upon  them,  moving  himself  in  an 
indecent  manner,  which  one  of  the  boys  described 
by  a  gesture.  The  defendant  was  interrupted  by 
the  coming  up  of  the  three  witnesses,  when  he 
told  the  Boys  not  to  tell.  The  bovs  ^ere  not 
asked  by  the  counsel  on  either  side  if  it  was  done 
against  their  will  or  with  their  consent,  but  they 
stated  that  they  did  not  know  what  the  defendant 


was  going  to  do  to  them  when  he  took  them'  into 
the  field  and  placed  them  on  his  lap  and  laid  them 
on  the  ground. 

On  these  facts  it  was  contended  by  the  counsel 
for  the  defendant  that  there  was  no  case  for  the 
jury  inasmuch  as  the  filthy  acts  were  not  done 
against  the  will  of  the  boys. 

Having  determined  that  it  was  a  question  for 
the  jury,  in  summing  up  I  stated  to  them  that  the 
law  recognised  a  distinction  between  mere  sub- 
mission and  positive  consent.  A  person  may 
submit  to  an  act  done  to  him  from  ignorance,  or 
his  consent  mav  be  obtained  by  fraud,  and  in 
neither  case  would  it  be  such  a  consent  as  the  law 
contemplates.  Consent  means  an  active  will  in  the 
mind  of  the  patient  to  permit  the  doing  of  the 
act  complained  of;  and  knowledge  of  what  is  to  be 
done,  or  of  the  nature  of  the  act  that  is  being 
done,  is  essential  to  a  consent  to  the  act.  It  had 
been  contended  that  inasmuch  as  an  assault  must 
be  an  act  done  against  the  will  of  the  patient,  and 
the  boys  did  not  expressly  dissent,  there  was  no 
assault.  But  this  assumes  a  consenting  will  on 
their  parts,  and  both  stated  that  they  did  not 
know  what  the  defendant  intended  to  do,  nor  the 
meaning  of  what  he  was  doing.  The  facts  of  the 
case  were  undisputed,  and  the  cmestion  I  lefl  to 
the  jury  was  whether,  in  their  judgment,  the  boys 
merely  submitted  to  the  filthy  acts  ignorant  of 
what  was  going  to  be  done  to  them,  or  of  the 
nature  of  what  was  being  done,  or  if  they  exercised 
a  positive  will  about  it,  and  consented  to  what  the 
defendant  did.  In  the  former  case  they  would 
find  the  defendant  QuiUy,  In  the  latter  case  they 
would  acquit  him. 

The  jury  found  the  defendant  GuiUy,  stating 
that  they  did  so,  being  of  opinion  that  the  boys 
merely  submitted  to  the  act  of  the  defendant  not 
knowing  the  nature  of  such  act. 

The  question  being  of  frequent  recurrence,  and 
the  law  appearing  to  be  unsettled,  on  the  ap- 
plication of  counsel  for  the  defendant,  I  reserved 
for  the  opinion  of  this  honourable  court  the  ques- 
tion whether  the  definition  of  an  assault  **  that  it 
must  be  an  act  done  against  the  will  of  the  patient  ** 
extends  to  the  case  of  submission  to  the  act 
through  ignorance  of  its  nature  and  where  there 
was  no  positive  exercise  of  the  will  in  the  way  of 
dissent,  or  if  the  actual  exercise  of  an  actual 
dissenting  will  is  necessary  to  be  proved  in  order 
to  constitute  an  assault.  If  it'  should  be  the 
opinion  of  this  honourable  court  that  the  direction 
to  the  jury  was  wrong,  the  conviction  will  be 
quashed.  If  right,  it  will  be  confirmed.  The 
prisoner  was  admitted  to  bail. 

(Signed)  Edwd.  Wm.  Cox, 

Deputy  Assistant  Judge  of  Middlesex. 

No  counsel  was  mstructed  for  the  prisoner. 

Metcalfe  for  the  prosecution. — ^There  is  a  well 
established  distinction  between  positive  consent 
and  mere  submission  to  an  indecent  assault.  In 
Beg.  v.  Day  (9  Car.  &  P.  722)  upon  an  indictment 
for  attempting  to  abuse  a  female  child  under 
the  age  ot  ten,  containing  a  count  for  a  common 
assault,  it  appeared  that  the  prisoner  made  an 
attempt  upon  her  without  any  violence  on  his 
part  or  actual  resistance  on'  hers,  and  it  was 
contended  that  as  she  offered  no  resistance  it  must 
be  taken  that  she  consented,  but  Coleridge,  J.  said 
"  There  is  a  difference  between  consent  and  sub- 
mission :  every  consent  involves  a  submission,  but 
it  by  no  means  follows  that  a  mere  submission 
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involyes  consent.  It  would  be  too  much  to  say 
that  an  adult  submitting  quietly  to  an  outrage  of 
this  description  was  not  consenting :  on  the  other 
hand  the  mere  submission  of  a  child  when  in  the 
power  of  a  strong  man,  and  most  probably  acted 
upon  by  fear,  can  oy  no  means  be  talken  to  be  such 
a  consent  as  will  justify  the  prisoner  in  point  of 
law."  So  in  Bex  v.  Nichol  (Rub.  &  Ry.  130)  where 
a  master  took  indecent  liberties  with  a  female 
scholar  of  the  age  of  thirteen,  and  she  did  not 
resist,  but  it  was  against  her  will,  the  Judges  on  a 
case  reserved  were  of  opinion  that  the  master  was 
guilty  of  an  assault.  So  where  a  medical  man 
had  conneidon  with  a  girl  of  fourteen  years  of  age 
under  the  pretencp  that  he  was  thereby  treating 
her  medically  for  the  compli^int  for  which  he  was 
attending  her,  and  she  made  no  resistance,  this 
was  held  to  amount  to  an  assaujt,  and  semhle  also 
to  a  rape  (Beg.  v.  Case,  6  Cox  C.  0.  222 ;  1  Den. 
C.  C.  580).  So  where  a  man  obtains  carnal  know- 
ledge of  a  woman  by  a  fraud  which  induces  her 
to  suppose  it  is  her  husband,  although  it  is  not  a 
rape,  yet  it  has  been  held  to  be  an  assault  (Beg.  v. 
WilUcmis,  8  C.  &  P.  286).  There  cannot  be  consent 
to  the  act  without  some  knowledge  of  what  is 
about  to  be  done.  So  in  the  case  of  an  idiot  girl 
incapable  of  giving  consent  from  defect  of  under- 
standing, if  the  act  be  found  to  have  been  done 
forcibly,  although  not  against  her  will,  it  will 
amount  to  rape  (Beg.  v.  Fletcher,  8  Cox  0.  C.  131 ; 
Bell's  C.  0.  63).  The  cases  of  Beg.  v.  BenneU 
(4  Fos.  &  Fin.  1105)  and  Bex  v.  Bowinshi  (Mood. 
C.  0.  19)  were  also  referred  to. 

Kellt,  O.B. — I  am  of  opinion  that  the  conviction 
should  be  con^rmed.  This  is  not  an  indictment 
for  a  rape ;  if  it  were,  it  might  be  that  upon  the 
facts  the  evidence  would  not  amount  to  a  rape. 
The  question  before  us  arises  upon  an  indictment 
for  an  indecent  assault,  and  it  is  whether  mere 
submission  to  an  indecent  act  without  consent, 
the  circumstances  being  such  that  the  person 
assaulted  was  unable  to  exercise  his  will  either  one 
way  or  the  other,  relieves  the  other  party  from 
criminal  liability ;  and  whether  the  facts  proved  in 
this  case,  although  done  without  fraud  towards  the 
patient,  do  not  make  out  the  charge  of  indecent 
assault,  the  patient  being  unable  to  exercise  his 
will.  There  being  no  actual  consent,  and  on  the 
other  hand  no  actual  fraud  to  induce  consent,  I 
think  that  where  a  child  submits  to  an  act  of  this 
kind  in  ignorance,  the  offence  is  similar  to  that  per- 
petrated by  a  man  who  has  connection  witn  a 
woman  while  asleep.  If  that  were  not  an  assault, 
our  law  would  be  very  defective.  In  such  a  case 
consent  is  out  of  the  question,  for  a  woman  whilst 
asleep  is  in  such  a  state  that  she  cannot  consent, 
and  the  act  of  connexion  with  her  under  the 
circumstances  is  quite  sufficicmt  to  constitute  an 
assault.  There  has  been  no  decided  case  like  the 
present,  but  there  are  many  cases  which  show  that 
having  connexion  with  a  woman  whilst  asleep  or 
by  a  fraud  which  induces  the  woman  to  suppose 
that  it  is  her  husband  amounts  to  an  assault.  In 
the  present  csise  the  acts  were  done  to  children, 
and  they  were  unconscious  of  the  nature  of  the 
acts  which  the  prisoner  did  or  was  about  to  do, 
and  were  therefore  not  in  a  condition  to  exercise 
their  wills  one  way  or  the  other,  and  I  think 
that  the  acts  done  by  the  prisoner  amounted 
to  an  assault. 

Martin,  B. — I  am  of  opinion  that  treating  these 
children  in  the  way  in  which  the  prisoner  did 


'prvrnd  facie  amounts  to  an  assault.  The  case  is 
analogous  to  Bex  v.  Nichol,  where  a  master  took 
indecent  liberties  with  a  female  scholar  without 
her  consent,  and  wiw  held  guilty  of  an  assault 
although  she  did  not  resist. 

Brett,  J. — ^The  acts  done  by  the  prisoner  were 
done  to  boys  of  a  tender  age,  and  are  said  to 
amount  to  an  assault.  I  agree  that  to  amount  to 
an  assault  the  acts  must  have  been  done  against 
the  wills  of  the  boys.  The  question  we  have  to 
decide  is  whether  the  learned  deputy  assistant 
judge  gave  a  proper  definition  of  what  constituted 
an  assault  to  the  jur^.  If  the  boys  had  consented 
to  the  acts  although  ignorant  of  their  nature,  they 
would  not  have  amounted  to  an  assault,  for  it  was 
necessary  to  show  that  the  acts  were  a^inst  their 
consent.  The  jury  were  told  substantially  that  if 
they  in  their  judgments  thought  that  the  boys 
merely  submitted  to  the  filthy  acts  of  the  prisoner 
in  ignorance  of  what  was  about  to  be  done,  or  of 
the  nature  of  them,  and  did  not  consent,  the 
prisoner  was  guilty  of  an  assault.  It  seems  to  me 
that  mere  submission  under  such  circumstances  is 
not  consent,  and  that  if  a  person  of  mature  years 
does  such  acts  to  children  of  tender  years,  and 
knows  that  they  do  not  consent,  that  is  sufiQcient 
evidence  that  the  acts  are  done  against  their  will. 
I  think  therefore  that  the  direction  to  the  jury  was 
right. 

GrROVE,  J. — I  am  of  the  same  opinion.  I  do  not 
think  that  an  exercise  of  ati  actual  dissenting  will 
is  necessary  to  constitute  an  assault  in  a  case  like 
this.  The  acts  done  must  be  in  some  sense  against 
the  will  of  the  patient.  Dissent  may  be  either 
positive  or  negative.  If  positive  dissent  is  ne- 
cessary, the  direction  to  the  jury  was  wrong;  if 
an  active  dissent  is  not  necessary,  the  direction 
was  right.  I  think  that  negative  dissent  is  enough, 
and  that  mere  submission  in  ignorance  of  tne 
nature  of  the  act  done  does  not  di&r  from  negative 
dissent. 

QuAiN,  J. — The  finding  of  the  jury  that  the  boys* 
did  not  know  the  nature  of  the  acts  done,  clearly 
shows  that  they  did  not  consent  to  the  acts  done. 
And  all  the  cases  decide  that  to  expnerate  the  pri- 
soner in  such  a  case  consent  is  necessary.  I  think 
therefore  the  direction  was  right. 

Conviction  affirmed. 


Beo  v.  Gumble. 

Indictment  —  AnkendTin&ni  —  BescTvption    of  thing 
stolen — 14  Sc  15  Vict.  c.  lOO,  s.  1. 

An  indictment  charged  the  prisoner  with  stealing 
nineteen  shillings  and  sixpence  in  money  of  the 
prosecutor.  At  the  trial  it  was  objected  that  there 
was  no  case,  for  the  evidence  showed  that  if  the 
prisvnor  wasg  uUty  of  stealing  a/n/ythvng,  it  was 
of  stealing  a  sovereign.  Thereupon  the  court 
amended  the  indictment  by  striking  oul  the  words 
"  nineteen  shillings  a/nd  sixpence,"  a/nd  inserting 
in  lieu  thereof  "  one  sovereign."  The  jury  fownd 
the  prisoner  guilty  of  stealing  a  sovereign. 

Held,  that  the  court  had  power  so  to  a/mend  wnder 
14  ^  15  Vict.  c.  100,  8. 1. 

Case  reserved  at  the  general  quarter  sessions  of 

the  peace  holden  at  St.  Maxy,  JS'ewington,  in  and 

for  tne  county  of  Surrey,  on  the  3rd  Jmy  1872. 
James  Gumble  was  indicted  for  stealing,  on  the 

29th  May  1872,   19«.  6i.  from  William  Jackson 

Walton. 
The  prosecutor  had  been  playing  at  throwing 
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sticks  at  ooooa  nuts  on  Epsom  Downs,  and  had  to 
pay  the  prisoner  sixpence,  bat  having  nothing 
less  than  a  sovereign,  he  said  to  the  prisoner 
"  Havevon  change  for  a  sovereign  P  "  The  prisoner 
said  **  Yes,"  and  in  consequence  of  that  prosecutor 
gave  him  a  sovereign.  He  then  pulled  some  money 
out  of  his  pocket  and  said  "  I  haven't  enough ;  I'll 
go  and  get  it  for  you.  I  won't  be  a  minute ;  just 
wait  here." 

The  prosecutor  waited  nearly  an  hour  for  the 
prisoner,  and  then  went  for  a  policeman,  leaving 
a  friend  who  had  been  with  him  all  the  time,  to 
wait  for  the  prisoner.  This  he  did  for  quite 
another  hour  after  the  prosecutor  went  for  the 
policeman. 

The  prisoner's  son  removed  the  sticks  and  the 
cocoa  nnts  at  the  expiration  of  the  first  hour. 

The  prisoner  did  not  return,  and  was  not  appre- 
hended until  the  following  Saturday,  1st  July,  on 
which  occasion,  when  he  saw  the  prosecutor's 
friend,  he  immediately  ran  away,  and  was  only 
captured  after  a  chase  of  some  distance.  On  his 
apprehension  4Z.  lOs.  was  found  upon  him. 

It  was  objected  by  the  prisoner's  counsel  that 
there  was  no  case  against  the  prisoner.  For  if  he 
were  guilty  of  any  offence  he  was  guilty  of  stealing 
a  sovereign,  and  that  the  court  had  no  power  to 
amend  the  indictment. 

I  allowed  the  case  to  go  on,  and  put  it  to  the 
jury  that  if  they  believed  that  the  prisoner  at  the 
moment  of  obtaining  the  sovereign  intended  by  a 
trick  feloniously  to  deprive  the  prosecutor  of  the 
possession  of  the  sovereign,  they  were  to  find  him 
guilty. 

They  found  him  guilty,  and  then  the  following 
questions  were  reserved  for  the  decision  of  the 
Gourt  for  Crown  Oases  Reserved : 

1.  Whether  the  prisoner,  being  found  guilty  of 
stealing  a  sovereign,  could  rightly  be  convicted 
under  an  indictment  charging  him  with  stealing 
19«.  6(2.,  and  also, 

2.  Whether  the  court  would  have  had  the 
power  to  amend  the  indictment  at  an  earlier  stage 
of  the  case. 

Wm.  Hardmai^,  Chairman  of  the  Gourt. 

In  the  indictment  the  prisoner  was  charged 
with  stealing  '*  nineteen  shillings  and  sixpence  in 
money  of  William  Jackson  Walton." 

No  counsel  appeared  for  the  prisoner. 

/.  Thompson  for  the  prosecution. —  Although 
the  thing  stolen  was  the  sovereign,  the  indictment 
is  snfficient  and  no  amendment  was  required.  By 
the  14  &  15  Vict.  c.  100,  s.  18,  it  is  enacted  that  "  in 
every  indictment  in  which  it  shall  be  necessary  to 
make  any  averment  as  to  any  money  or  any  note 
of  the  Bank  of  England  or  any  other  bank,  it  shall 
be  sufficient  to  describe  such  'money  or  bank  note 
simply  as  money,  without  allegation  so  far  as 
regards  the  description  of  the  property,  specifying 
any  particular  coin  or  bank  note ;  and  sucn  allega- 
tion, so  far  as  regards  the  description  of  the  pro- 
perty, shall  be  sustained  by  proof  of  any  amount  of 
coin  or  of  any  bank  note,  although  the  particular 
species  of  coin  of  which  such  amount  was  composed, 
or  the  particular  nature  of  the  bank  note  shall  not 
be  proved."  Therefore,  it  not  being  requisite  to 
charge  the  prisoner  in  the  indictment  with  stealing  a 
sovereign,  the  indictment  was  proved  because  the 
proof  of  a  stealing  of  the  value  of  the  sovereign 
would  necessarily  include  the  stealing  of  19^.  od. 
Assuming,  hewever,  that  not  to  be  so,  the  allega- 
tion of  "  nineteen  shillings  and  sixpence  "  may  oe 


struck  out  as  surplusage,  and  then,  under  the  above 
section,  the  indictment  would  be  good,  charging 

feneraUy  the  stealing  money  of  the  prosecutor, 
or  by  the  above  enactment  it  was  not  essential 
to  allege  the  specific  sum,  nor  was  it  necessary  to 
prove  it.  Among  the  instances  of  surplusage  in 
the  books  are  the  following :  Where  a  man  was 
charged  with  committing  arson  in  the  night  time, 
and  it  was  proved  that  he  committed  it  in  the  day 
time,  the  time  charged  was  treated  as  surplusage : 
(EejB  V.  Minton,  2  East.  P.  C.  1021.)  So  upon  an 
indictment  for  having  in  possession  a  die  made  of 
iron  and  steel,  it  was  holden  immaterial  of  what 
the  die  was  made,  and  that  proof  of  a  die  made  of 
either  or  both  would  satisfy  the  charge :  (Bex  v. 
Oxford,  Rus.  &  Ry.  382.)  [Kelly,  G.B.,  (after  the 
court  had  conferred  together),  said  they  would  wish 
to  hear  the  argument  as  to  the  power  of  the  court 
to  amend,  taking  it  as  the  court  did,  that  the 
indictment  was  amended  by  the  court  below  at  an 
earlier  stage  of  the  trial  by  striking  out  "  nineteen 
shillings  and  sixpence,  and  inserting  "one 
sovereign."]  On  that  point  the  first  section  of  the 
14  &  15  Yict.  c.  100  applies,  which  provides  that 
whenever  on  the  trial  of  any  indictment  for  any 
felony  or  misdemeanor,  there  shall  appear  to  be 
any  variance  between  the  statement  in  such  indict- 
ment and  the  evidence  ofiered  in  proof  thereof, 
in  (inter  alia)  the  name  or  description  of  any 
matter  or  thing  therein  named  or  described,  it 
shall  be  lawf  ol  for  the  court  on  the  trial  to  order 
the  indictment  to  be  amended  according  to  the 
proof.  The  allegation  of  nineteen  shillings  and 
sixpence  was  the  description  of  the  thing  charged 
as  stolen,  and,  if  the  proof  varied,  it  was  amend- 
able. 

K£LLT,  G.  B. — ^We  are  all  agreed  that  under 
sect.  1  of  the  14  &  15  Vict.  c.  100  the  court  had 
power  to  amend  the  indictment,  and  on  the  terms 
of  the  case  we  take  it  that  the  court  did  amend 
the  case  by  striking  out  the  words  "nineteen 
shillings  and  sixpence,"  and  inserting  the  words 
"  one  sovereign,"  but  reserved  the  pomt  as  to  its 
power  to  do  so  at  the  request  of  the  prisoner's 
counsel.  I  do  not  wish  it  to  be  understood  that  I 
am  of  opinion  that  the  conviction  might  not  have 
been  sustained  upon  the  original  indictment  inde- 
pendently of  any  amendment. 

Martin,  B. — I  also  think  that  sect.  1  authorised 
the  court  to  amend  in  this  case.  But  under  sect. 
18,  I  think  that  the  indictment  could  not  have 
been  sustained  as  there  was  a  variance  in  the 
proof. 

Brbtt,  J. — I  think  that  the  words  "nineteen 
shillings  and  sixpence  "  were  a  description  of  the 
thing  charged  as  stolen,  and  without  aetermining 
what  the  effect  of  that  is,  or  whether  an  amend- 
ment was  necessary,  I  think  that  under  sect.  1  the 
court  had  power  to  amend  in  this  case,  and  I  take 
it  that  the  chairman  did  make  the  amendment  here 
before  verdict,  and  I  therefore  answer  the  second 
question  in  the  afiirmative. 

Gaovs  and  Quain,  JJ.  concurred. 

Conviction  affirmed. 
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COUBT  OF  QUEEir'S  BEITCH. 

Reported  by  J.  Shobtt  and  M.  W.  McKkllab,  Esqn. 

Barriflten-atrLaw. 


Mondanf,  Nov.  13, 1872. 

Beg.  v.  Allen  (Clerk),  and  Bi&d  and  anothsb 
(Churchwardens  of  the  Parish  of  Shouldham). 

Churchwa/rdens — Bight  of  election — Bight  of  per- 
petital  curate  to  nominate  one — 89th  ca/non — Man* 
damns, 

A  perpettuil  curate  is  a  "minister*^  vnthm  the 
mea/ning  of  the  89th  ccmon,  which  dedarea  that 
"aU  churchwardens  or  questmen  in  every  parish 
shall  be  chosen  by  the  jovnt  consent  of  the  minister 
and  the  parishioners,  if  it  may  he ;  hut  if  they 
cannot  agree  upon  such  a  choice,  then  the  minister 
shall  choose  one,  and  the  pa/rishUytiers  another ;" 
and  in  absence  of  a  custom  that  the  parishioners 
should  choose  hoth  chwrchAJoardens,  the  perpetual 
curate  has  a  right  to  choose  one. 

Where  a  mandamus  is  addressed  to  chu/rchnoardens 
during  their  yea/r  of  office,  and  disobeyed  by  them 
during  that  period,  it  is  no  reason  for  refusing  a 
peremptory  writ  that  their  yea/r  of  office  Jias 
expired. 

The  right  of  the  prosecutor,  the  perpetual  curate,  to 
nominate  one  of  the  churchwa/rdens  ha/ving  been 
denied  by  the  pa/rishioners,  he  was  not  hound  to 
submit  any  name  to  the  vestry  meeting. 

Demttrseb  to  the  return  to  a  writ  of  mandamus 
and  also  demurrer  to  a  plea. 

The  writ  of  mandamus  was  addressed  to  the 
Bev.  Wm.  Maxey  Allen,  C.  J.  Selby,  J.  Bird,  and 
Thos.  Brown,  and  was  in  the  following  terms  : 

Whereas  the  parish  of  Shonldham,  All  Saints,  in  the 
oonntr  of  Norfolk,  is  an  ancient  parish  whereof  for  the 
time  being,  the  BeT.  William  Maxey  Allen,  olerk,  is 
the  minister  having  the  care  of  souls  therein,  and 
whereas  there  ought  of  right  to  be  two  churchwardens  in 
the  said  parish,  to  be  chosen  in  Easter  week  in  each 
sncoessive  year  by  the  joint  consent  of  the  minister  and 
parishioners  of  the  parish,  if  it  may  be,  bnt  if  the  said 
minister  and  parisnioners  cannot  agree  npon  snch  a 
choice  then  the  minister  of  right  onght  to  choose  one  of 
snch  churchwardens,  and  the  said  parishioners  the 
other,  the  said  minister  and  parishioners  being  at  the 
time  of  the  said  choice  in  yestry  duly  assembled  ;  and 
whereas  we  have  been  given  to  understand,  and  be  in- 
formed  in  our  court  before  us  by  the  Bev.  William 
Maxey  Allen,  clerk,  that  on  Monday  in  Easter  week,  in 
the  year  of  our  Lord,  one  thousand  eight  hundred  and 
seventy  one,  the  churchwardens  who  during  the  year 
then  last  past  had  ser-ved  in  the  said  parish  went  out  of 
office,  and  that  at  a  meeting  then  duly  holden  in  the 
vestry  of  the  said  parish,  the  said  Bev.  William  Maxey 
Allen,  clerk,  then  being  the  minister  of  the  said  parish 
and  the  parishioners  there  and  then  assembled  in  such 
vestry,  could  not  agree  upon  the  choice  of  two  fit  and 
proper  persons  to  be  churchwardens  of  the  said  parish 
for  the  year  then  next  ensuing,  and  thereupon  the  said 
Bev.  William  Maxey  Allen,  (derk,  in  due  manner  chose 
one  Charles  Selby,  a  fit  and  proper  person  to  be  one  of  the 
churchwardens  of  the  said  parish,  for  the  year  then  next 
ensuing,  but  the  parishioners  present  at  the  said  meeting 
did  not,  although  requested  and  required  so  to  do,  nor 
would  choose  another  fit  and  proper  person  to  be  other 
churchwarden,  but  did  then  unlawfnllv,  and  have  always 
ever  since  refused  so  to  do,  whereby  the  place  and  office 
of  the  said  churchwarden  has  been,  and  still  is,  vacant, 
to  the  manifest  hindrance  and  obstruction  of  the  affairs 
of  the  said  parish.  And  whereas  we  have  further  been 
given  to  understand,  and  be  informed  in  our  court  before 
us,  that  to  you,  or  some  of  you,  it  doth  cd  right  belong 
to  convene  a  meeting  of  tiie  parishioners,  being  in- 
habitants and  ratepayers  of  the  said  parish,  in  order  that 
they  may  at  such  meeting  proceed  to  elect  in  a  due, 
proper,  and  valid  manner,  a  person  to  serve  as  church- 


warden in  the  said  parish,  for  the  remainder  of  th^  year. 
We,  therefore,  being  willing  that  a  fit  and  speedy  remedy 
may  be  applied  in  this  respect,  as  it  is  reasonable,  and 
there  being  no  other  remedy  for  the  mischief  caused  to 
the  said  parish  by  the  said  place  and  offioe  of  church, 
warden  being,  and  remaining  vacant,  do  command  you, 
the  said  vicar  and  churchwardens,  or  alleged  church- 
wardens, of  the  said 'parish,  firmly  enjoining  you,  or  such 
of  you  to  whom  the  same  doth  of  right  belong,  forthwith 
to  convene  a  meeting  of  the  said  parishioners,  being  in> 
habitants,  ratepayers  of  the  said  parish,  in  order  that 
they  may  at  such  meeting  proceed  to  the  due,  proper, 
and  vaild  election  of  a  person  to  serve  as  churchwarden 
in  the  said  parish  for  the  remainder  of  this  year.  And 
we  do  further  command  you,  or  such  of  you  to  whom  the 
same  doth  of  right  belong,  to  do  all  acts  necessary  to  be 
done  by  you,  and  each  of  you,  in  order  to  the  due  and 
proper  convening  of  the  said  meeting  and  election  of  the 
saia  churchwarden,  according  to  your  authority  in  that 
behalf  respectively,  or  that  you  show  us  cause  to  the 
contrary  thereof,  lest  by  your  default  the  same  complaint 
should  be  repeated  to  us ;  and  how  you  shall  have 
executed  this  our  writ  make  known  to  us  at  Westminstor 
forthwith,  then  returning  to  us  this  our  writ,  and  this 
you  are  not  to  omit.    Witness,  &c. 

The  answer  of  Josiah  Bird  and  Thomas  Brown, 
two  of  the  persons  named  in  the  writ,  was  as  fol- 
lows: 

^  1.  We,  being  two  of  the  persons  to  whom  this  writ  is 
directed,  do  most  humbly  certify  and  return  to  our 
sovereign  lady  the  Queen  that  the  church  of  our  said 
parish  of  Shouldham  All  Saints  aforesaid  was  heretofore 
appropriated  to  the  priory  of  Shouldham,  in  the  said 
county  of  Norfolk,  and  so  remained  appropriated  until 
the  fifteenth  day  of  October  in  the  thirtieth  year  of  the 
reign  of  King  Henry  the  Eighth,  on  which  day  the  said 
priory  was  sarrendered  into  the  hands  of  the  said  Kin^, 
with  all  the  tithes,  both  ^eat  and  small,  from  our  said 
parish,  and  so  remained  in  the  Crown  until  the  sixth  of 
May  in  the  seventh  year  of  the  reign  of  King  Edward  the 
Sixth,  when  the  same  were  granted  by  the  said  King  to 
one  Thomas  Mildmay,  and  by  him  to  Francis  (zawdy, 
serjeant-at-law,  and  afterwards  by  certain  trustees,  m 
whom  the  same  were  then  vested,  to  Sir  John  ^ure. 
Knight,  from  whom  thm^  have  descended  to  and  become 
vested  in  Sir  Thomas  Hare,  Baronet,  now  owner,  and 
that  at  the  time  of  the  surrender  of  the  said  priory  to  the 
Crown  there  was  not  any  rector,  vidar,  or  otner  minister 
of  our  said  parish. 

2.  And  we  do  further  most  humbly  certify  and  return 
that  the  said  William  Maxey  Allen,  clerk,  is  not  by 
reason  of  the  matters  hereinbefore  returned  the  minister 
of  the  said  parish,  who  of  right  onght  to  choose  or 
appoint  one  of  the  churchwardens  for  our  said  parish, 
and  that  by  the  stetute  of  the  thirty-first  and  thirty- 
second  Victoria  chapter  117  section  2,  the  said  Beverend 
William  Maxey  Allen,  clerk,  is  only  deemed  and  styled 
the  vicar  of  our  said  parish  tor  the  purpose  of  style  and 
designation,  but  not  for  any  other  purpose. 

3.  And  we  do  further  humbly  certify  and  return  that 
every  year  in  our  said  parish,  from  the  time  whereof  the 
memory  of  man  runneth  not  to  the  contrary,  and  while 
the  said  church  was  so  appropriated  as  aforesaid,  and  so 
on  until  the  issuing  of  this  writ,  two  fit  and  proper  per- 
sons have  been  of  right  in  every  year  cnosen  and 
appointed  churchwardens  at  vestries  held  for  such  pur- 
poiie,  and  that  a  vestir  meeting  was  duly  holden,  as  in 
this  writ  aUesed,  on  the  day  therein  stated,  videlicet,  the 
10th  of  April,  and  thence  by  adjournment  on  the  17th  of 
April  in  the  following  week,  but  that  the  said  Beverend 
William  Maxey  Allen  did  not  at  such  meeting  in  due 
manner  choose  or  nominate  the  said  Charles  James 
Selby  as  such  churchwarden  as  in  the  said  writ  alleged, 
nor  did  he  endeavour  to  obtain  the  consent  of  the 
parishioners,  nor  ascertain  by  putting  the  question  as 
chairman  or  otherwise,  whether  the  said  parishioners 
were  so  agreed  or  would  consent  jointly  with  himself  to 
the  choice  of  two  churchwardens  for  we  ensuing  year, 
nor  did  he  in  any  way  choose,  nominate,  or  appoint  at  the 
said  vestry  the  said  Charles  James  Selbv  as  churok- 
warden  for  the  then  ensuing  year,  and  thereupon  the 
said  parishioners,  in  vestry  assembled,  proceeded  to 
choose,  and  did  choose,  us,  the  said  Josiah  Bird  and 
Thomas  Brown,  as  and  for  the  two  churchwardens  for 
the  year  ensuing,  as  of  right  tiiere  ought  to  be  yearly 
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ehoflen,  to  seire  Buoh  offioe  in  out  said  pariab,  whereby 
the  aaid  offioes  becune  fnlltill  Easter  week  this  year. 

4.  And  we  do  farther  meet  humbly  certify  and  return 
that  sinoe  the  issuing  of  this  writ  on  Monday,  in  the 
Easter  week  of  this  present  year,  at  a  meeting  of  the 
parishionere,  in  vestry  duly  assembled,  and  of  v^oh  the 
said  Bey.  William  Maxoy  Allen  was  chairman,  we,  the 
said  Joeiah  Bird  and  Thomas  Brown  duly  attended  in 
discharge  of  our  said  offioe,  and  brought  in  our  aoooants, 
which  were  duly  examined  and  passed,  and  thereupon 
gave  up  and  relinquished  our  said  office  for  the  year,  for 
which  we  had  been  so  chosen  as  aforesaid. 

To  this  return  the  prosecutor  pleaded  (for  a 
fifth  plea)  1^  to  the  third  paragraph  of  the  answer, 
that  before,  and  at  the  time  of  the  alleged  meeting, 
the  said  parishioners  wholly  denied  the  right  and 
title  of  the  said  prosecutor  to  choose  and  nominate 
jointly  with  them,  or  otherwise,  churchwardens  of 
the  said  parish,  wherefore  the  said  prosecutor  did 
not  endeavour  to  obtain  the  consent  of  the  said 
parishioners,  nor  to  ascertain  whether  they  would 
consent  jointly  with  himself  to  the  choice  of  two 
churchwardens,  but  nominated,  as  he  lawfully 
might,  the  said  Charles  James  Seiby  as  church- 
warden, without  making  such  endeavour  to  obtain 
the  consent  of  the  said  parishioners,  or  to  ascer- 
tain whether  they  would  consent  jointly  with  him- 
self to  the  choice  of  two  churchwardens  for  the 
said  parish. 

The  prosecutor  also  demurred  to  the  return,  on 
the  ground  that  it  did  not  show  sufficient  reasons 
for  a  non-compliance  with  the  mandatory  clause  of 
the  writ,  upon  the  ground  (amongst  others)  that  the 
facts  alleged  admit  that  the  prosecutor  was  de  facto 
minister  of  the  said  parish,  and  that  no  custom  is 
alleged  to  exist  entitling  the  paiashioners,  under 
the  circumstances,  to  proceed  to  the  election  of 
the  defendants. 

The  defendants  demurred  to  the  prosecutor's 
fifth  plea,  on  the  ground  that  the  cause  assigned 
did  not  justify  the  prosecutors  refraining  from  any 
attempt  to  obtain  the  consent  of  the  parishioners, 
or  to  ascertain  whether  they  would  so  consent  or 
not  when  in  vestry  assembled. 

Issue  was  joined  on  the  demurrer  and  cross- 
demurrer. 

Arthur  ChanrUe,  for  the  prosecutor. — The  return 
to  the  writ  of  mandamus  is  bad,  for  it  does  not 
show  the  existence  of  a  custom  that  both  church- 
wardens should  be  chosen  by  the  parishioners,  and 
in  the  absence  of  proof  of  such  a  custom  the  ordi- 
nary law  must  prevail.  [Quaim  J. — Does  not  the 
third  paragraph  of  the  return  set  out  a  custom  F] 
It  does  not  state  that  the  custom  was  for  the 
parishioners  to  appoint  both  churchwardens;  it 
carefully  avoids  making  such  a  statement.  The 
general  law  is  declared  by  the  89th  canon  (cited  in 
1  Burns'a  Ecclesiastical  Law,  401),  as  follows :  "  All 
churchwardens  or  questmen  in  every  parish  shall 
be  chosen  by  the  joint  consent  of  the  minister  and 
the  parishioners,  if  it  may  be ;  but  if  they  cannot 
agree  upon  such  a  choice,  then  the  minister  shall 
<£oose  one  and  the  parishioners  another;  and 
without  such  a  joint  or  several  choice  none  shall 
take  upon  them  to  be  churchwardens."  In  Gotten 
V.  Barufick  (1  Str.  145),  the  court  held,  that  a  par- 
ticular custom  alleged  in  that  case  having,  owing 
to  a  disagreement,  to  be  laid  aside,  they  must 
resort  to  the  89th  canon.  There  does  not  seem  to 
be  any  case  reported  in  which  the  right  of  a 
perpetual  curate  to  nominate  one  of  the  church- 
wardens has  been  determined ;  but  it  is  submitted 
that,  as  to  this  right,  a  perpetual  curate  and  a 
vicar  stand  in  exactly  the  same  position ;  each  is 
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equally  a  ''minister"  within  the  meanine  of  the 
89th  canon.  There  is  one  case  in  which  the  right 
of  a  stipendiary  curate  to  nominate  one  of  the 
churchwardens  was  upheld — that  of  Huhhard  v. 
Penrice  (2  Str.  1246),  where  Lee,  O.J.  held  that  a 
curate  stood  in  the  place  of  the  parson  for  the 
purpose  of  nominating  one  churchwarden,  and 
cited  2  Vent.  41,  that  a  curate  may  make  a  present- 
ment. The  statement  in  the  return  that  at  the 
time  of  the  dissolution  of  the  monasteries  the 
church  of  Shouldham  was  appropriated  to  the 
priory  of  Shouldham,  does  not  prove  anything  as 
to  the  mode  in  which  the  churchwardens  wejre 
appointed;  for  it  is  quite  inconsistent  with  this 
statement  that  the  church  was  served  by  one  of 
the  members  of  the  priory,  and  after  the  dissolution 
of  the  monasteries,  by  a  vicar  or  perpetual  curate. 
As  to  the  complaint  contained  in  tne  3rd  paragraph 
of  the  return  that  the  prosecutor  did  not  in  due 
manner  nominate,  or  endeavour  to  obtain  the 
consent  of  the  parishioners,  it  is  sufficient  to  say 
that  the  canon  prescribes  no  particular  mode  in 
which  this  must  be  done.  FinaJly,  with  reference 
to  the  statement  in  the  last  paragraph  of  the 
return  that  the  defendants  have  ceased  to  be 
churchwardens,  this  can  be  no  answer  to  a  writ  of 
mwndamibs,  which  was  served  upon  them  whilst 
they  were  still  churchwardens. 

MerewetheVi  for  the  defendants,  submitted  that  the 
return  made  it  sufficiently  clear  that  there  was  no 
custom  that  the  perpetual  curate  should  appoint 
one  of  the  churchwardens,  and  that  there  was  a 
custom  that  the  parishioners  should  appoint  both. 
[CocKBURN,  C.J. — But  the  return  does  not  traverse 
the   allegation   in    the  writ  as  to  the  mode  of 
choosing.]    The  return  states  matter  which  shows 
that  there  could  not  have  been  a  custom  for  the 
perpetual  curate  to  appoint  one  of  the  church- 
wardens.   It  states  that  the  rectory  was  an  impro- 
priate one,  and  therefore  had  no  parson  who  could 
nominate.  [Blackburn,  J.— But  the  priory  to  which 
it  was  appropriate  must    have    appointed  some 
person  to  have  the  cure  of  souls  there,  and  the 
person  so  appointed  would,  inter  aiiOf  attend  the 
vestry  meeting  and  nominate  one  of  the  church- 
wardens.]   There   is  no  trace  whatever  of  this 
monastery  having  appointed  one  of  the  church- 
wardens, or  indeed  of  any  monastery  doing  so. 
[Blackburn,  J. — I  should  have  conjectured  that  the 
particular  member  of  their  body  sent  to  officiate 
would  have  done  so.]    It  is  submitted  that  the 
monastery  would  not  be  a  "  minister "  within  the 
meaning  of  the  89th  canon,  and  that  the  perpetual 
curikte  is  not  such  a  minister  either.     The  case 
cited  by  Lee^    C.J.,  from  2  Vent.  41,  was  the 
case  of  a  curate  appointed  by  the  bishop  under  a 
sequestration,  and  the  decision  was  simply  to  the 
effect    thai    the    curate,    who    was    the    deputy 
of   the  parson,   stood  in    the    same  position  as 
to  presentment  as  the  parson.      The  perpetual 
curate  in  the  present  case  does  not  represent  any 
one  who  could  nominate  a  churchwarden ;  he  is 
merely  the  representative  of  the  lay  rector,  who  is 
in  no  sense  of  the  term  a  parson.    There  is  no 
authority  whatever  for  the  proposition  that  a  per- 
petual curate  is  a  "  minister"  within  the  meaning 
of  the  89th  canon.    [Quain,  J.,  cited.  Black.  Com. 
386;  "These  appropriating  corporations  or  reli- 

fious  houses  were  wont  to  depute  one  of  their  own 
ody  to  perform  divine  service  and  administer  the 
Sacraments  in  those  parishes  of  which  the  society 
was  thus  the  parson.     This  officiating  minister 
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was  in  reality  no  more  than  a  cnrate,  depatj,  or 
vicegerent  of  the  appropriator,  and  therefore  called 
vicarvua  or  vicar.  His  stipend  was  at  the  discre-. 
tion  of  the  appropriator,  who  was,  however,  boand 
of  common  right  to  find  somebody,  qtd  iUi  de  tern- 
poralibus,  epiecopo  de  apirUucdihua,  deheat  reepon- 
dere.  Bat  this  was  done  in  so  scandalous  a 
manner,  and  the  parishes  suffered  so  much  by  the 
neglect  of  the  appropriators,  that  the  Legislature 
was  forced  to  interpose  ;  and  ac6ordinffly  it  is 
enacted  by  stat.  15  Bic.  2,  c.  6,  that  in  aU  appro- 
priations of  churches  the  diocesan  bishop  shall 
ordain  (in  proportion  to  the  value  of  the  church)  a 
competent  sum  to  be  distributed  among  the  poor 
parishioners  annually ;  and  that  the  vicarage  shall 
be  sufficiently  endowed,  &c.*']  If  the  court  is  of 
opinion  that  a  perpetual  curate  is  a  minister  within 
the  meaning  of  the  89th  canon,  then  the  defen- 
dants fall  back  upon  the  non-compliance  by  the 
prosecutor  with  the  reauirements  of  the  danon.  The 
canon  requires  the  election  to  be  made  by  the 
minister  and  parishioners  jointly  **  if  it  may  be ; 
but  if  they  cannot  agree  upon  such  a  choice,  then 
the  minister  shall  choose  one  and  the  parishioners 
another."  Now  it  appears  upon  the  record  that 
this  course  was  not  pursued ;  no  attempt  whatever 
was  made  to  get  the  joint  consent  of  minister  and 
parishioners.  *  [Blackburn,  J. — Su^ly  the  plea  to 
the  return  meets  that.  There  is  no  use  in  asking 
a  man  to  do  a  thing  if  be  tells  ^rou  he  is  going 
to  do  the  contrary.]  It  is  submitted  that  some 
steps  should  have  been  taken  to  obtain  an  agree- 
ment in  the  choice.  It  might  well  be  that  the 
rival  parties  would  be  able  to  agree  in  their  choice 
of  a  person,  though  not  in  opinion  as  to  their 
respective  rights.  Lastly,  the  court  is  now  asked 
to  order,  by  ma/ndamuB,  certain  persons  to  convene 
a  vestry,  after  those  persons  have  ceased  to 
be  churchwardens,  and  to  have  any  further  power 
of  convening  or  otherwise.     The  rector  is   the 

S roper  person  to  convene  a  meeting.  In  Reg,  v. 
VOyl&ij  (12  A.  &  E.  158),  Lord  Denman,  0.  J., 
delivennff  the  judgment  of  the  court  said,  "  The 
proper  place  for  the  election  of  churchwardens 
IS  some  convenient  place  within  the  pre- 
cincts of  the  church;  and  the  rector  is  the 
proper  person  to  provide  as  of  common  right,  and 
as  ownine  the  freehold  of  the  church.  .  .  .  As- 
suming, then,  that  he  possesses  this  right,  the 
question  now  is,  what  powers  he  has  by  statute, 
and  whether  he  has  exercised  his  functions 
according  to  law.  Stat.  58  Geo.  3,  c.  69,  s.  1, 
requires  notice  of  the  vestry  to  be  given,  but  does 
not  say  who  is  to  give  it.  We  are  of  opinion  that 
the  rector  is  the  fit  person ;  he  is  at  the  head  of 
the  parish  for  this  purpose,"  &c.  [Blackburn,  J., 
referred  to  The  Mayor,  Src,,  of  Rochester  y.  The  Queen 
(El.  Bl.  &  El.  1024.)]  Williams,  J.,  asked  in  that 
case:  "How  can  the  Court  of  Queen's  Bench 
impose  on  those  who  were  not  in  office  at  the 
apfx>inted  time  a  duty,  or  confer  on  them  a  power, 
which  the  Legislature  has  not  thought  proper  to 
impose  or  confer?"  [Blackburn,  J.-  JBut  the 
opinion  of  the  niiyority  of  the  court  was  different.] 
Tne  defendants  in  the  present  case  have  not  now  the 
power  to  convene  a  vestry  meeting.  [Gockburn, 
O.J. — If  the  intention  of  the  prosecutor  is  not  to 
enforce  a  peremptory  writ  against  the  defendanto, 
but  merely  to  get  a  decision  as  to  his  right  to 
nominato  one  of  the  churchwardens,  then  we  may 
as  well  decide  the  question  in  this  form  as  in  any 
other.] 


GhaHes  said  the  prosecutor  only  desired  to  have 
a  decision  as  to  his  right  to  nominate  one  of  the 
churchwardens. 

Merewether, — ^Then  the  prosecutor  will  not  be 
entitled  to  costs.  In  Reg,  v.  The  Directors  of  the 
BlaehwaU  RaUwwg  (9  Dowl.  558),  a  case  in  which 
by  agreement  between  the  parties,  an  applicatiom 
was  made  for  a  mcmdanvus  merely  with  a  view  to 
obtain  the  opinion  of  the  court  whether,  on  the 
construction  of  a  private  Act,  the  proceeding  by 
mandamus  was  the  proper  one,  the  court  stooped 
the  argument  and  refused  to  give  any  decTsioo. 
[Blackburn,  J. — J£  the  defendsmte  are  wrong  in 
their  contention,  then,  as  they  disobeyed  the  writ 
before  they  went  out  of  office,  they  ought  to  pay 
the  coste.  CocKBURN,  G.  J. — We  are  all  agreed 
upon  our  judgment  as  to  the  right  of  the  prosecu- 
tor to  nominate  one  of  the  churchwardens.  The 
only  dombt  is  as  to  the  proper  course  to  be  pur- 
sued, the  defendanto  being  no  longer  in  office,  and 
therefore  unable  to  comply  witn  the  vnrit.  I 
suppose  j^ou  will  arrange  it  amongst  you  that  the 
matter  will  not  go  any  further  if  we  decide  in 
favour  of  the  prosecutor  P] 

Charles  asked  for  coste  against  the  parties  who 
had  disobeyed. 

Gockburn,  G.  J. — I  am  of  opinion  that  that 
which  is  said  to  be  the  general  custom  of  the 
ecclesiastical  law  throughout  the  realm  applies  in 
a  case  of  this  kind,  where  there  was  oricpally  a 
monastery  and  that  monasterjr  has  been  mssolved 
and  a  perpetual  curate  appointed  as  minister  of 
the  parish.  There  must  have  been,  at  the  time 
the  monastery  ^^as  in  existence,  some  mode  in 
which  the  ecclesiastical  affairs  of  the  parish  were 
mana^^.  This  ecclesiastical  body  or  the  repre- 
sentative of  it,  as  administering  the  spiritual  con- 
cerns of  the  parish,  must  be  tucen — in  absence  of 
any  evidence  of  a  custom — ^to  have  taken  that  part 
in  the  administration  of  af&drs  which  would  be 
applicable  to  the  case.  Tlie  monastery  does  not 
appear  in  the  present  case,  to  have  appointed  a 
vicar,  as  they  did  in  most  of  the  cases, where  we  find 
that  they  sent  one  of  their  body  to  act  the  part  of 
one;  but  I  presume  that  whoever  was  dele- 
gated by  the  monastery  in  the  present  case 
took  the  usual  part  in  performing  the  offices  of 
the  church ;  and  I  take  it  that  this  view  of 
the  law  applies  to  all  cases  where  there  is 
no  evidence  to  the  contrary.  The  general  ec- 
clesiastical law,  which  was  in  existence  before 
the  dissolution  of  the  monasteries  would,  I 
conceive,  at  once  attach  to  the  new  created  state 
of  things.  A  perpetual  curate  is  for  all  purposes 
a  minister  of  the  parish;  he  performs  the  same 
functions  as  a  rector.  He  is  not  the  representative 
of  the  rector  or  vicar  in  the  sense  m  which  an 
ordinary  curate  is ;  he  is  himself  the  man  who  has  got 
the  government  of  the  parish ;  he  is  the  minister 
of  the  parish.  We  are  not  called  on  to  say  whether 
it  is  necessary  to  adopt  the  opinion  of  Lee,  G.  J., 
in  the  case  cited,  that  a  stipendiary  curate  would 
be  competent  to  represent  the  rector  in  the  election 
of  a  churchwarden.  It  is  not  necessary  to  decide 
that  question  here,  as  we  are  not  dealing  with  the 
case  of  such  a  curate.    It  is  enough  to  say  that  the 

general  law  obtains  in  the  absence  of  a  custom,  for 
ere  there  is  no  custom;  and  according  to  the 
general  law  the  right  of  election  is  as  statM  in  the 
89th  Ganon. 

Blackburn,  J. — ^I  am  of  the  same  opinion.     I 
take  it  that  the  role  of  law  as  to  the  effect  of  the 
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canonB  was  aooorately  stated  by  Lord  Hardwicke 
{MiddleUm  v.  Oroft,  2  Atk.  650).  It  is  to  the  effect 
that  the  canons  do  not  by  their  own  force  bind  the 
laity,  but,  as  stafced  by  Lord  Coke  in  G<w)dHe*8  case 
"that  such  canons  and  oonstitations  ecclesiastical 
as  have  been  allowed  by  general  consent  and  cus- 
tom within  the  realm,  and  are  not  contrary  or  re- 
pugnant to  the  laws,  statutes,  and  customs  thereof, 
nor  to  the  damage  or  hurt  of  the  King's  preroga- 
tive, are  still  in  force  within  this  realm  as  we 
King's  ecclesiastical  laws  of  the  same."  Now,  the 
89th  canon,  which  has  been  cited,  states  that  "  all 
churchwardens  or  questmen  in  every  parish  shall 
be  chosen  by  the  joint  consent  of  the  minister  and 
Uie  parishioners,  if  it  may  be ;  but  if  they  cannot 
agree  upon  such  a  choice,  then  the  minister  shall 
choose  one  and  the  parishioners  another;  and 
without  sach  a  joint  or  several  choice,  none 
shall  take  upon  them  to  be  churchwardens." 
There  may  be  a  custom  to  the  contrary  of 
this,  though  the  canon  says  nothing  on  this 
sulject.  The  first  Question  is,  Has  this  89th 
canon  been  so  far  aaopted  into  English  law  as  to 
be  part  of  the  Swing's  ecclesiastical  law.  I  think 
it  has  been ;  and  that,  unless  there  is  a  custom  to 
the  contrary,  the  minister  does  by  common  right 
appoint  one  of  the  churchwardens.  The  argument 
for  the  defendants  was  that  a  perpetual  curate  is 
not  a  minister  within  the  meanmg  of  this  canon. 
I  am  puzzled  to  see  any  reason  why  he  should  not 
be.  The  perpetual  curate  has  the  cure  of  souls. 
Bectors  have  been  in  existence  from  time  imme- 
morial, but  vicars  have  not  been ;  yet  it  is  not  pre- 
tended that  a  vicar  does  not  by  common  right 
appoint  one  of  the  churchwardens.  That  must 
be  because  he  is  a  minister  within  the  meaning 
of  the  ecclesiastical  law,  and  therefore  appoints 
as  of  common  right.  It  has  been  said  on  behfdf 
of  the  defendants,  that  where  a  monastery  became 
the  impropriator  of  a  church,  and  appointed  some 
one  number  of  their  body  to  perform  the  duties  of 
the  church,  they  could  not  appoint  one  of  the 
churchwardens.  But  there  does  not  seem  to  me  to 
be  any  difficulty  about  it.  It  seems  to  me  that 
the  person  so  appointed  would  be,  within  the  mean- 
ing of  the  canon,  the  minister  of  the  parish  for 
the  purpose  of  appointing  a  churchwarden,  and 
that  when  the  monasteries  came  into  lay  hands, 
and  it  became  necessary  to  appoint  perpetual 
curates,  they  were  in  all  respects  ministers 
for  the  same  purpose.  I  think  it  not  improb- 
able that  in  some  parishes  there  might  have 
arisen  a  custom  for  the  parishioners  to  appoint  two 
churchwardens ;  but  upon  the  facts  stated  on  this 
record,  there  is  no  evidence  of  such  a  custom.  On 
the  baare  question  whether  the  prosecutor  in  the 
present  case  comes  within  the  89th  canon  so 
as  privfid  facie  to  have  a  ri^ht  to  appoint  one  of 
the  churchwardens,  my  opinion  is  tnat  he  does. 
As  to  the  oth^r  points  taken  in  the  case,  I  do  not 
think  it  was  necessary  to  make  an  attempt  to 
induce  the  vestry  to  appoint  the  nominee  of  the 
prosecutor,  when  they  had  already  said  that  they 
would  not ;  and  as  to  the  defendants  having  now 
ceased  to  be  churchwardens,  this  might  be  a  reason 
for  not  committing  them  for  contempt  for  dis- 
obedience to  a  peremptory  writ  of  7nandamu8\ 
but  it  does  not  touch  the  question  of  costs. 

QuAiH,  J. — ^I  am  of  the  same  opinion.  In  the 
absence  of  a  special  custom  to  the  contrary,  a 
perpetual  curate  as  a  minister,  within  the  meaning 
oftne  89th  canon,  has  aright  to  nominate  one  ra 


the  churchwardens.  No  case  decides  that  he  is  not 
a  minister,  within  the  meaning  of  the  canon ;  and 
it  would  be  a  very  strange  thing  if  he .  were  not. 
There  is  some  evidence  that  he  is.  From  sect.  2 
of  58  Geo.  3,  c.  69,  it  seems  that  the  minister 
has  the  right  to  preside  at  vestry  meetings. 
That  section  provides  that  "  in  case*  the  rector  or 
vicar,  or  perpetual  curate,  shall  not  be  present,  the 
persons  so  assembled  in  pursuance  of  such  notice, 
shall  forthwith  nominate  and  appoint  by  plurality 
of  votes,  to  be  ascertained  as  hereinafter  is  directea, 
one  of  the  inhabitants  of  such  parish,  to  be  the 
chairman  of,  and  preside  in  every  such  vestry," 
&c.,  showing  that  if  instead  of  a  rector  or  vicar 
there  was  a  perpetual  curate,  he  was  a  minister 
within  the  meaning  of  the  rule,  and  should  preside. 
If  that  is  so,  I  see  no  reason  why  he  should  not 
also  be  the  minister  for  the  purpose  of  nominating 
one  of  the  two  churchwardens. 

Jvdgment  for  the  prosecutor. 
Attorneys  for  prosecutor,  Brooks  and  Co, 
Attorneys  for  aef endants,  Field,  Boscoe^  and  Co, 


Wednesday,  Nov,  20,  1872. 

The  North  London  Bailwat  Company  (apps.)  v. 
The  Vestry  op  St.  Mary,  Islington  (resps.) 

RcUwig — Bridge  over  raHvoay  —  Dedication  to  the 
fuWc — lAghtvng — Mei^opotis  Local  Ma/naaement 
Act  1855  (18  ^  19  Vict.  c.  120). 
The  a^ppeUarUs  (a  raihjoa/u  company)  constructed 
over  their  raihoay  a  bridge  hvft,  wide,  on  which 
the  raihooAf  staiion  was  hiiU,  and  which  con- 
nected two  streets  in  the  metropolis.  The  three 
lamps  on  the  bridge  were  erected  and  lighted  by 
the  railwa/u  compam/y,  and  by  deed  of  agreement 
between  the  railwa/y  compan/y  a/nd  the  Ntfw 
Bi^er  Waterworks  Company,  the  latter  com- 
pony  had  a  perpetual  easement  for  the  con- 
veya/nce  of  its  waler  over  the  bridge  by  means  of 
pipes  and  mains  laid  wnder  Us  stMrface.  The 
bridge  had  been  used  by  the  public  iMiintemiptedly 
for  eighteen  months,  and  a  public  cab  stand,  ap- 
povtUed  by  the  Commissioners  of  Police,  was 
established  on  a  part  of  the  bridge. 
Seld,  thai  the  bridge  was  a  new  street  within  tiie 
meaning  of  the  Metropolis  Local  Ma/nagemoit 
Act,  and  that  the  appellants  were  liahle  to  con- 
tribute in  respect  of  il  to  the  paving  of  the  road. 
Case  stated  by  justices. 

The  following  was  a  case  stated  for  the  opinion 
of  the  Court  of  Queen's  Bench  under  the  provisions 
of  the  statute  20  &  21  Yict.  c.  43,  by  way  of  appeal 
against  an  order  made  by  us,  the  undersigned 
justices  of  the  peace  of  the  county  of  Middlesex, 
whereby  we  adjudged  that  the  appellants  should 
pay  to  the  respondents  the  sum  of  Ihl,  69.  4(2.,  the 
amount  assessed  upon  them  by  the  said  respou- 
d^its,  being  the  vestry  of  the  parish  of  St.  Mary, 
Islington,  as  the  proportion  of  the  estimated  ex- 
penses determined  by  the  surveyor  of  the  said 
vestry  for  the  time  l)eing,  to  be  paid  by  the  said 
appellants  as  owners  of  the  Canonbury  railway 
station  and  buildings  abutting  on  a  new  street 
called  Douglas-road  North,  for  providing  and  lay- 
ing the  pavement  and  makin^^  the  road  thereof, 
the  same  being  a  new  street  within  the  meaning  of 
the  Metropolis  Local  Management  Act  and  the  > 
several  Acts  amending  the  same  (18  &  19  Yict.  c. 
120 ;  19  &  20  Vict.  c.  112 ;  21  &  22  Vict.  c.  104  ; 
and  2^  &  26  Vict.  c.  102),  which  the  said  respon- 
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dents  as  sach  yestry  had,  pursnant  to  the  105th 
section  of  the  18  &  19  Yict.  c.  120,  deemed  it 
necessary  shoald  he  paved. 

The  appellants,  upon  heing  served  with  a  notice 
(a  copy  of  which  was  annexed  to  the  case)  to  pay 
the  sum  so  apportioned,  having  declined  to  pay 
such  demand,'  they  were  summoned  at  the  com- 
plaint of  the  respondents  to  appear  before  us  at  a 
petty  session  held  on  the  18th  April  last,  and  the 
complaint  was  heard  before  us  on  the  2nd  May 
instant,  ^hen  we  made  an  order  upon  the  said 
appellants  to  pay  the  sum  so  assessed  upon  and 
demanded  from  them.  And  the  appellcmts  being 
dissatisfied  with  our  decision  in  point  of  law,  did 
then  apply  to  us  to  state  a  case,  setting  forth  the 
facts  and  the  ground  of  our  determination,  for  the 
opinion  and  decision  thereon  of  the  Court  of 
Queen's  Bench.  And  the  said  appellants  having 
duly  entered  into  recognisances  beiore  one  of  us  to 
prosecute  such  appeal,  and  to  submit  to  the  judg- 
ment of  the  court,  and  to  pay  such  costs  as  might 
be  awarded  by  the  same,  we  do  hereby,  in  ac- 
cordance with  such  request,  state  the  following 
case  for  the  opinion  of  the  said  court. 

1.  It  was  admitted  that  if  the  part  of  such 
road  opposite  Canonbury  Station,  of  which  the 
appellants  are  owners,  and  in  respect  of  which 
thev  are  assessed  as  aforesaid,  is  a  new  street 
witnin  the  meaning  of  the  said  Acts,  under  which 
the  resolutions  of  vestry  were  passed,  and  the  de- 
mand made  and  summonses  issued,  all  the  pre- 
liminary steps  had  been  regularly  taken,  and  our 
adjudication  was  right. 

2.  The  North  London  Boilway  was  originally 
constructed  under  the  powers  conferred  by  an  Act 
of  Parliament  passed  in  1846,  and  had  stations  at 
Highbury  and  Newington-road.  Between  these 
stations  the  line  of  railway  crossed  the  channels 
of  the  new  river,  whioh  was  carried  over  it  by  an 
aqueduct.  Under  further  powers  conferred  by  an 
Act  passed  in  1861,  the  railway  was  widened,  and 
the  new  river  channel  was  then  diverged  and  car- 
ried over  the  hue  by  a  bridge,  in  the  roadway  of 
which  pipes  were  laid  for  the  passage  of  the 
waters.  The  diversion  was  made  under  an  agree- 
ment cited  in  a  deed  dated  the  28th  Nov.  last, 
between  the  appellants  and  the  New  River  Com- 
pany, a  copy  of  which  deed  accompanies  this  case, 
and  the  bridge  was  built  and  the  pipes  were  laid 
down  in  accordance  with  the  agr^ment.  There 
are  three  lamps  on  the  bridge,  which  were  erected 
and  are  lighted  by,  and  at  the  expense  of,  the  ap- 
pellants. 

3.  A  new  station  on  the  railway,  called  Canon- 
bury  Station,  was  opened  on  the  1st  Dec.  1870,  and 
it  ababs  on,  and  is  approached  by,  and  entered 
from  the  bridge  where  it  crosses  the  lines  of  rail- 
way. A  station  master's  house,  and  other  pre- 
mises adjoining  to  and  forming  part  of  the  sta- 
tion premises,  abuts  on  the  road  beyond  the 
bridge. 

4.  Before  the  railway  was  constructed  a  public 
footway  existed  at  or  nearly  on  the  spot  where  the 
new  bridge  now  stands,  and  when  the  railway  was 
made  this  footway  was  carried  over  it  by  a  foot- 
bridge, and  until  the  erection  of  the  present  bridge, 
in  or  about  the  year  1870,  there  was  no  way  by 
which  carriages  could  cross  the  railway  at  this 
point. 

6.  After  the  railway  was  constructed,  and  before 
the  new  bridge  was  constructed,  the  road  called 
Douglas-road  North  was  laid  out,  and  constructed 


on  the  south  side  of  the  railway  up  to  the  southern 
boundary  of  the  ground  coloured  sreen  on  the 

Elan  which  accompanies  this  case,  and  houses  were 
uilt  on  each  side  of  such  road;  and  another 
roadway,  called  Grosvenor-road,  was  laid  out  and 
constructed  on  the  north  side  of  the  railway,  up 
to  the  northern  boundary  of  the  ground  coloured 
green  on  the  said  plan,  and  houses  were  built  on 
the  east  side  thereof,  and  other  houses  have  been 
built  on  the  west  side  thereof  since  the  construction 
of  the  said  bridge.  A  public  cab  stand,  appointed 
by  the  Commissioners  of  Police,  was  estaolished 
on  a  part  of  the  said  bridge,  longitudinally  along 
the  same.  The  bridge  was  left  open  for  the  passage 
of  the  public,  and  free  passage  of  carriages 
between  the  said  two  roads  was  suffered  uninter- 
ruptedly for  a  period  of  eighteen  months  previous 
to  the  13th  April  last,  on  which  day,  ana  subse- 
quent to  the  commencement  of  the  proceedings 
against  them  barriers  were  put  up  by  the  ap- 
pellcmts  across  the  carriage  way  approaches  to  the 
bridge,  leaving  the  footway,  which  had  been 
flagged  and  curbed  by  the  appellants  on  each  side, 
open;  no  carriages  have  since  that  time  been 
lulowed  to  pass  over  the  bridge,  and  it  has  ceased 
to  be  used  as  a  cab  stand. 

6.  Upon  these  facts  we  deemed  that  the  road- 
way over  the  bridge  had  been  dedicated  to  the  use 
of  the  public  as  a  highway  by  the  appellants,  and 
that  it  is  a  new  street  within  the  meaning  of  the 
recited  Acts.  We  also  considered  that  after  a 
continuous  and  uninterrupted  use  by  the  public 
of  a  year  and  a  half  the  appellants  were  not 
entitled  to  resume  their  private  rights  by  means  of 
barriers  across  any  part  of  it.  We,  therefore, 
ordered  the  appellants  to  pay  the  sum  appor- 
tioned on  them  as  owners  of  the  property  abutting 
on  the  said  bridge  and  the  approaches  thereto,  as 
part  of  the  new  street  so  ordered  to  be  paved  by 
the  respondents. 

7.  The  question  for  the  decision  of  the  court  js 
whether  the  road  over  the  said  bridge  where  the 
Canonbury  station  abuts  thereon  is  a  new  street 
within  the  meaning  of  the  Metropolis  Local 
Management  Acts,  so  as  to  have  entitled  the  said 
respondents  as  such  vestry  to  require  payment  by 
the  appellants  of  the  said  sum  of  75{.  69. 4d.,  and  to 
have  empowered  us  to  adjudge  the  appellants  to 
pay  the  same. 

8.  If  the  court  shall  be  of  opinion  in  the 
affirmative,  viz.,  that  such  road  is  a  new  street, 
the  order  is  to  be  confirmed ;  if  in  the  negative,  the 
same  to  be  quashed. 

Given  under  our  hands  at  Upper-street, 
Islington,  in  the  said  county,  this  13th  June  1872. 

Henrt  Warner. 

W.  Hughes  Hughes. 

J.  B.  Price. 

A.  Ballantine. 
The  indenture  referred  to  in  the  case  was  made 
the  28th  Dec.  1871,  between  the  North  London 
Railway  Company  of  the  one  part,  and  the 
Governor  and  Company  of  the  New  River  brought 
from  Chadwell  and  Amwell  to  London  of  the 
other  part.  The  parts  material  to  the  argument 
are  as  follow : 

And  whereas  the  railway  oompany  some  time  since 
obtained  parliamentary  powers  enabUnff  them  to  widen 
their  said  line  of  railway,  and  by  artlofes  of  agreement 
under  seal  dated  the  12th  Jane  1868,  and  expressed  to  be 
made  between  the  railway  oompany  of  the  one  part,  and 
the  governor  and  oompany  of  the  other  purt,  after 
reciting  that  it  was  considered  to  be  for  the  interest  of 
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the  imilway  ooxnpany  and  the  goyemor  and  oompany 
respeotiYely  to  do  airay  with  the  said  aqnednot,  and  to 
laj  the  neoeflsarj  pipes  required  for  the  continaoaB  flow 
of  the  water  of  we  said  New  Biver  and  otherwise  as 
thereinafter  mentioned,  oyer  a  new  bridge  proposed  to 
be  erected  by  the  said  railway  oompany  oyer  and  aoross 
their  railway,  in  the  said  parish  of  St.  Mary,  Islington, 
at  the  point  of  the  intersection  of  Donglas-road  North, 
•aoh  new  bridge  to  be  of  50ft.  in  width,  so  as  to  enable 
the  goyemor  and  oompany,  their  suooessors  or  assigns, 
oonyeniently  to  lay  thereon  and  nnder  the  railway  of  the 
said  new  bridge,  whioh  wonld  be  deyoted  to  the  nse  of 
the  public,  not  onJij  one  line  of  48in.  pipes,  as  and  for  an 
aqaednot  in  sabstitation  of  the  said  aqneduot  then  pos- 
seeaed  by  them,  bnt  also  two  lines  of  36in.  pipes  as 
pumping  mains  in  snbstitation  of  the  two  pumping 
mains  belonging  to  the  goyernor  and  oompany  then 
lying  under  the  said  railway  (which  latter  were  to  be 
remoyed  and  discontinued),  and  that,  on  the  completion 
of  such  bridge  or  aqueduct,  they,  the  railway  company, 
should  grant  to  the  goyemor  and  company,  their  suc- 
cessors^ and  assigns,  a  perpetual  right  or  easement  of 
maintaining  the  said  pipe  in  the  said  new  bridge,  and 
that,  as  part  of  such  arran^ment,  the  goyemor  and 
company  had  agreed  on  the  railway  compai»'  making  and 
oompletinjir  such  new  bridge,  to  the  satisniction  <n  the 
engineer  lor  the  time  being  of  the  goyemor  and  oompany 
as  aforesaid,  and  granting  such  right  or  easement  m  or 
oyer  the  same  as  thereinbefore  mentioned,  to  conyey  and 
assure  to  the  railway  company,  their  successors  and 
assigns,  the  portions  of  land  between  the  lines  marked, 
^Q.j,  which  belonged  to  the  ^yemor  and  company,  and 
which  included  the  then  existing  an^ueduct  and  the  abut- 
ments and  sites  thereof,  &c.,  it  is  witnessed  that  in  con- 
sideration  of  the  sum  of  15001.  to  the  goyemor  and 
oompany,  paid  by  the  railway  company  immediately 
before  the  execution  of  the  agreement  now  in 
recital,  and  also  in  consideration  of  the  agreement 
on  the  part  of  the  railway  company  thereinafter 
contained,  the  goyemor  and  company  did  a^rree  with 
the  railway  company,  their  successors  and  assigns,  that 
when  and  so  soon  as  the  said  railway  company,  their  I 
successors  and  assigns,  should  haye  made  and  completed 
such  bridge  and  aqueduct,  as  thereinafter  agreed  to  be 
erected  to  the  satisubction  of  the  engineer  for  the  time 
being  of  the  goyemor  and  company,  and  should  haye 
granted  such  right  or  easement  in  or  oyer  the  same  as 
hereinbefore  mentioned  in  substitution  of  the  bridge  and 
aqueduct  so  conyeyed  to  them  by  the  hereinbefore-recited 
indenture  of  the  8th  March  1860,  they,  the  goyemor  and 
oompany,  their  successors  or  assigns,  shouM  and  would 
•onyey  and  assure  unto  the  railway  company,  their  suc- 
cessors and  assigns,  the  fee  simple  and  inheritance  of 
such  portions  of  land  lying  between  the  said  lines,  &c.,  as 
belonged  to  and  were  the  property  of  the  goyemor  and 
oompany,  with  the  existing  aqueduct  and  the  abutments 
thereof :  And  it  was  further  witnessed,  that,  in  considera- 
tion of  the  premises,  the  railway  oompany  did  agree  with 
the  goyemor  and  oompany,  their  successors  ana  assigns, 
that  the  railway  company,  their  successors  and  assigrns, 
should  and  would,  at  their  own  costs  and  charges,  and  to 
the  satisfaction  and  under  the  superintendence  of  the 
engineer  for  the  time  being  of  the  ffoyemor  and  com- 
pany, their  successors  or  assigns,  mace  and  construct  a 
good  and  substantial  bridge,  50ft.  in  width,  oyer  and 
aoross  their  railway,  in  the  said  parish  of  St.  Mary, 
Islington,  at  the  points  marked,  at  such  leyel  as  might  be 
i^proyed  of  by  such  engineer,  to  enable  the  goyemor  and 
oompany  conyeniently  to  lay  down  and  place  thereon  one 
line  of  ^B-inch  mains  and  two  lines  of  36-inch  pipes,  as 
aforesaid:  And  whereas  since  the  date  of  execution  of 
the  last-recited  a^^reement,  the  railway  company  haye 
constructed  the  said  bridge,  and  the  said  goyemor  and 
oompany  haye  placed  thereon,  and  in  the  approaches 
thereto,  one  line  of  48-inch  mains  and  two  lines  of  36-inoh 
pipes,  but  inasmuch  as  the  yestry  of  the  said  parish  of 
St.  Mary,  Islington,  intimated  to  the  railway  company 
that  they  found  that  the  laying  down  upon  such  bridge 
of  the  said  mains  and  pipes,  with  the  requisite  ooyering 
oyer  the  same,  would  brmg  the  roadway  of  the  said  bridge 
to  a  higher  leyel  than  was  oonyenient  in  reference  to  the 
approaches  and  the  existing  houses  fronting  tiiereupon, 
and  raised  yarious  difficulties  in  regard  thereto,  it  has 
been  mutually  agreed  between  the  said  goyemor  and 
company  and  thA  said  railway  company,  that  in  order  to 
preyent  the  said  yestry  from  haying  any  control  oyer  the 


approaches  to  such  bridge,^  or  the  levels  thereof,  that  the 
rauway  company  and  their  successors  should  not  only 
retain   for   oyer   hereafter   the   said    bridge  and  the 
api>roaohes    thereto    as    their    priyato    properly,    but 
should  also  enter  into  the  ooyenant  for  the  maintenance 
and  keeping  of  the  said  bridge,  and  the   approaches 
thereto  nereinaftor  contained,  &o.     Now,  this   inden- 
ture witnesseth  that   in  order  to   carry  out  the  said 
agreement,  and  in  consideration  of  the  conyeyonce,  and 
ooyenants,  and  stipulations  on  the  part  of  the  goyemor 
and  company  hereinafter  contained,  the  railway  oompany 
do  hereby  grant  unto  the  goyemor  and  company,  their 
successors  and  assigns,  fall  and  free  right  from  time  to 
time,  and  at  all  times  hereafter  to  mitiTifXin  and  continue, 
and  from  time  to  time,  as  may  be  found  necessary,  to 
replace  in  or  under  the  roadway  of  the  said  new  brid^ 
oyer  the  company's  railway  at  Douglas-road  North,  in 
the  said  parish  of  St.  Mary  Isling^n,  in  the  County  of 
Middlesex,  and  the  approaches  thereto,  one  line  of  48in. 
main   and  two  or  more  lines  of  other  pipes  of  such 
diameter  as  they  may  find  oonyenient  for  tiie  purposes  of 
carryinp^  and  conducting  through  such  mains  and  pii>es 
respectively  the  stream  and  water  of  the  New  Biver  oyer 
the  said  railway,  and  of  pumping  water  through  the 
same  mains  and  pipes,  and  also  full  and  free  liberty  from 
time  to  time  and  at  all  times  hereafter  to  dig  up  and 
temporarily  remove  the  surface  of  tiie  road  over  the  said 
bridge  and  approaches  for  the   purpose  of   repairing, 
removing,  relaying  and  replacing  the  same  mams  and 
pipes,  the  goyemor  and  oompany  nevertheless  replacing 
the  surface  of  the  said  road  over  the  said  bridge  and  the 
approaches  thereto,  and  restoring  the  same  to  a  complete 
and  proper  condition,  and  to  the  satisfaction  of  the  rail- 
way company  or  their  engineer  forthwith  as  soon  as  may 
be  after  every  such  removal  or  repairs  as  aforesaid,  Ac. 
And  the  railway  company  do  hereby  for  themselves  and 
their  successors  covenant,  promise,  and  agree  with  and  to 
the  governor  and  oompany,  their  successors  and  assigns, 
in  manner  following,  that  is  to  say,  that  they  the  said 
railway  companjr«  tneir  suooessors  or  assigros  shall  not, 
nor  will  at  any  time  or  times  either  in  the  use  and  occu- 
pation of  the  said  bridge  and  the  approaches  thereto  or 
in  the  use  and  occupation  of  the  said  railway  or  the 
works  connected  therewitii,  or  in  any  other  manner  how- 
soever, do  or  commit,  or  cause  to  be  done  or  committed 
any  act  or  thing  whatsoever  whioh  shall  or  may  in  any 
wise  endanger  or  tend'  to  endanger  the  efficiency  and 
ta  bility  of  the  said  bridge  or  of  any  bridge  for  the  time 
being  standing  on  the  site  thereof,  or  of  any  substituted 
permanent  or  temporary  bridge,  as  regards  the  use  of  the 
same  bridge  by  the  governor  and  company  as  herein, 
before   mentioned,  or  whioh  shall  or  may  in  anywise 
endanger,  or  tend  to  endanger,  the  mains  and  pipes  of 
the  governor  and  company  for  the  time  being,  upon  or 
over  such  bridge  and  approaches  thereto,  or  the  supply 
of  water  through  the  same,  or  whereby  or  by  means 
whereof  the  governor  and  oompany,  or  their  suooessors  or 
assigns,  or  their  architect  or  surveyor  for  the  time  being, 
or  their  servante,  or  workmen,  or  any  of  them,  may,  can, 
or  shall  be  in  anywise  preyented,  or  hindered,  in  or 
about  the  commencing,  carrying,  or  prosecuting,  or  com- 
pleting any  such  work  of  repair,  removal,  or  relaying,  or 
other  works  or  operations  to  or  upon  the  said  bridge  or 
the  approaches  thereto,  or  the  mains  and  pipes  for  the 
time  being  therein  or  thereover,  provided  such  repairs  and 
operations  respectively  in  no  way  impede  or  obstruct  the 
traffic  of  the  said  nulway,  but,  on  the  contrary,  that 
they,  the  railway  oompany,  their  successor  or  assigns, 
shail  and  will  from  time  to  time,  and  at  all  times,  as  far 
as  practicable,  use  and  occupy  the  same  bridge   and 
approaches,   and   railway,  and  works  so  and  in  such 
manner  as  will  make  the  same  most  available  for  the 
laying  and  maintaining  thereon  and  thereoyer  of  the 
pipes  and  mains  of  the  goyemor  and  oompany  as  afore- 
said, &o. 

Meadows  White,  for  the  appeUants,  contended 
that  the  bridge  was  not  a  highway  dedicated  to 
the  public  ^or  a  new  street  within  the  meaning  of 
the  Metropolis  Local  Management  Acts.  The 
bridffe  is  lighted  by  the  appellants  themselves, 
which  would  not  be  the  case  if  it  were  a  public 
highway;  and  the  length  of  user  relied  on  in 
support  of  a  dedication  is  short.  [Cockburn, 
C.J. — The  magistrates  have  found  as  a  fact  that 
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the  bridge  has  been  dedicated  to  the  use  of  the 
public  aa  a  highway  by  the  appellants.]  But  the 
magistrates  have  also  found  ana  stated  the  circum- 
stances under  which  it  has  been  so  used,  and  if 
those  circumstances  are  insufficient  to  establish  a 
dedication,  this  finding  will  not  preclude  the 
appellants  from  contenmng  that  it  is  not  a  high- 
way. Le  Neve  v.  The  Vestry  of  the  Hamlet  of 
MUe  End  Old  Town  (8  £.  &  BL  1055)  shows  that 
there  may  be  a  partial  dedication  to  the  public.  In 
that  case  there  was  a  continuous  line  of  houses  on 
both  sides  of  a  public  road  in  the  metropolis,  and 
immediately  in  front  of  the  houses  on  either  side 
was  a  paved  footway  from  10  to  15  feet  wide,  and 
between  each  footway  and  the  carriage  way  an  in- 
termediate space  from  33  to  58  feet  wide.  The 
occupants  of  the  houses  on  either  side  had  always 
used  so  much  of  the  space  opposite  their  houses' in 
such  manner  as  suited  their  respective  trades, 
pa3ring  a  small  yearly  rent  to  tne  lord  of  the 
manor  to  whom  the  soil  belonged.  Subject  to  the 
use  of  it  by  the  occupants,  the  public  had  always 
passed  over  this  intermediate  space  as  of  right, 
where  and  when  those  obstructions  permitted.  A 
publican  having  erected  opposite  his  house  a 
moveable  shed  on  fixed  sockets  with  forms  for  his 
customers  to  use,  which  caused  no  obstruction  to 
the  paved  footway,  it  was  held  that  this  space  was 
not  part  of  a  "  street "  within  the  meaning  of  the 
Metropolis  Local  Management  Act  1855.  [Gock- 
bubn,  0.  J. — ^What  proof  is  there  of  a  dedication  for 
a  limited  use  in  the  present  case  P]  If  it  were  a 
street,  the  vestry  would  be  bound  to  light  it, 
whereas  it  is  lighted  by  the  appellants.  Sect.  130 
of  the  Metropohs  Local  Mimaffement  Act  1855 
(18  &  19  Vict.  c.  120)  enacts  ttiat "  every  vestry 
and  district  board  shall  cause  the  several  streets 
within  their  parish  or  district  to  be  well  and  suffi- 
ciently lighted,  and  for  that  purpose  shall  main- 
tain, or  set  up  and  maintain,  a  sufficient  number  of 
lamps  in  every  such  street,  and  shalL  cause  the 
same  to  be  lignted  with  gas  or  otherwise,  and  to 
continue  lighted  at  and  during  such  times  as  such 
vestry  or  board  may  think  fit,  necessary,  or  proper ; 
and  all  public  lamps,  and  the  lamp  posts,  and  lamp 
irons,  and  fittings  thereof,  to  be  provided  by  any 
vestry  or  district  board,  shall  vest  in  such 
vestry  or  board.*'  [Cockbttrn,  OJ. — So  lonff 
as  you  light  it  sufficiently  the  vestry  need 
not.]  In  Poole  v.  Huehisson  (11  M.  &  W. 
830),  Parke,  B.  says :  "  In  order  to  constitute 
a  valid  dedication  to  the  public  of  a  highway  by 
the  owner  of  the  soil,  it  is  clearly  settled  that 
there  must  be  an  vntention  to  dedicate — there  must 
be  an  cmlmvs  dedicandi-  of  which  the  user  by  the 
public  is  evidence  and  no  more ;  and  a  single  act  of 
mterruptionby  the  owner  is  of  much  more  weight 
upon  a  question  of  intention  than  many  acts  of 
enjoyment."  Putting  up  the  barriers  in  the  pre- 
sent case  was  such  an  act  of  interruption. 
[OocKBUBN,  C.J. — But  you  do  not  interrupt  until 
the  vestry  first  takes  action.]  In  the  deed  made 
by  the  appellants  with  the  New  River  Company 
there  are  covenants  by  the  appellants  ip  repair  the 
bridge — ^a  thing  which,  if  the  bridge  were  a  street, 
could  not  be  done  without  the  consent  of  the  vestry 
— showing  an  intention  not  to  give  the  vestry 
control  over  it.  If  the  bridge  be  a  street,  the 
vestry  would  also  have  power  to  pave  and  to  alter 
its  level,  under  sect.  98  of  the  above-mentioned 
Act,  which  provides  that  "  it  shall  be  lawful  for 
every  vestry  and  district  board  from  time  to  time 


to  cause  all  or  every  of  the  streets  within  their 
parish  or  district  or  any  part  thereof  respectively 
to  be  paved  or  repaired  when  and  as  often,  and  in 
such  rorm  and  manner,  and  with  such  materials  as 
such  vestry  or  board  think  fit,  and  to  cause  the 
ground  or  soil  thereof  to  be  raised  or  lowered,  and 
uie  course  of  the  channels  running  in,  into,  or 
through  the  same  to  be  turned  or  sJtered  in  such 
manner  as  they  think  proper,  and  to  alter  the  posi- 
tion of  any  mains  or  pipes  in  or  under  such  street, 
such  alteration  to  be  made  subject  to  the  approval 
of  the  engineer  of  the  company  to  whicn  such 
mains  or  pipes  belong."  The  railway  company 
could  never  have  intended  to  part  in  tnis  manner 
with  their  control  over  the  bridge ;  otherwise  it 
would  be  impossible  for  them  to  carry  out  the 
covenants  in  their  deed  with  the  New  Biver  Com« 
pany.  [Mbllor,  J. — Why  cannot  their  perpetual 
easement  be  consistent  with  a  dedication  to  the 
public  P  There  may  be  a  partial  or  limited  dedi- 
cation. Blackburn,  J. — ^What  powers  would  the 
vestry  have  under  the  Metropolis  Local  Manaee* 
ment  Act,  which  would  be  inconsistent  with  uie 
rights  of  the  railway  company  P]  The  deed  recites 
that  ithadbeen  agreed  between  ttie  parties  that  '*  in 
order  to  prevent  the  said  vestry  from  having  any 
control  over  the  approaches  to  such  bridge  or  the 
levels  thereof,  the  railway  company  and  their  suc- 
cessors should  not  only  retain  for  ever  thereafter 
the  said  bridge  and  the  approaches  thereto,  as 
their  private  property,  but  should  also  enter  into 
the  covenant  for  the  maintenaiiC3  and  keeping  of 
the    said    bridge  and   the  approaches  thereto." 

EACKBiTRN,  J. — ^This  dedication  to  the  public  had 
n  going  on  for  a  year  before  this  deed  was 
made,  and  the  deed  cannot  alter  the  con- 
dition of  things  which  existed  at  the  time  of 
its  execution.]  But  the  deed  was  executed  in 
pursuance  of  a  previous  agreement,  the  object 
of  which  was  that  the  mains  and  pipes  should 
be  carried  over  the  railway  in  a  particular 
way.  In  Ba/rradough  v.  Johnson  (8  Ad.  &  Ell.  99) 
it  was  held  that  in  determining  whether  or  not 
a  way  has  been  dedicated  to  the  public,  the  pro- 
prietor's intention  must  be  considered ;  and  if  it 
appear  only  that  he  has  suffered  a  continued  user, 
that  may  prove  a  dedication,  but  such  proof  may 
be  rebutted  by  evidence  of  acts  showing  that  he 
contemplated  only  a  licence  revocable  in  a  par- 
lioular  event.  This  is  all  that  has  taken  place  in  the 
present  case.  The  provisions  as  to  paving,  &c., 
contained  in  the  109th  section  of  the  Metropolis 
Local  Management  Act  are  all  inconsistent  with 
what  was  the  evident  intention  of  the  appellants. 
That  section  provides  that  '*  no  company  or  person 
shall  break  up  or  open  the  pavement,  surface,  or 
soil  of  any  street,  the  paving  whereof  is  under  the 
control  and  management  of  the  vestry  or  districc 
board  of  any  parish  or  district,  for  the  purpose  of 
makine  ana  laying  down  any  main  of  pipes,  or  for 
any  other  purpose  whatsoever,  except  in  cases  of 
emergency  arising  from  defects  in  piping  or  other 
works,  without  naving  previously  given  three 
clear  days*  notice  in  writing  to  such  vestry  or 
districb  board,  &c.,  and  no  such  pavement,  sou,  or 
surface,  shall  be  broken  up  or  opened  for  the  pur- 
pose of  laying  down  any  new  main  of  pipes,  for  the 
conveyance  of  water,  during  any  part  of  the 
months  of  December,  January,  ana  February, 
without  the  consent  of  the  said  vestry,  &c." 

Thesiger  for  the  respondents. — llie  argument 
for  the  appellants  goes  no  further  than  this — that 
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there  wM  sufficient  evidenoe  to  justify  the  magis- 
trates, if  &ey  had  been  so  minded,  in  finding  that 
this  bridge  was  not  a  highway ;  but  the  magistrates 
have  found  that  it  is  a  highway,  and  in  such  a  case 
there  are  many  authorities  to  show  that  the  court 
will  not  interfere  with  their  finding.  There  is 
abundant  eridenoe  of  dedication  to  the  public. 
Though  the  pipes  are  only  10ft.  wide,  the  bridge 
is  5Qft.,  and  was  made  for  the  express  purpose  of 
aooommodating  the  roads  on  the  north  and  south 
side  of  the  river.  The  public  used  the  brid^ 
uninterruptedly  for  eighteen  months,  and  without 
any  notice  whatever  thiftt  the  railway  company  had 
made  it  and  kept  it  for  their  own  private  property ; 
fVirther,  there  was  a  public  cab  stand  on  the 
bridge.  All  these  circumstances  furnish  evidence 
more  than  sufficient  to  support  the  finding  of  the 
justices.  In  answer  to  tne  argument  for  the 
appellants,  grounded  on  the  fact  that  they  li^ht 
the  bridge,  it  may  be  said  that  thoiu^h  the  bridge 
is,  without  the  three  lamps  lighted  By  the  appel- 
lants, sufficiently  well  lighted  for  the  ordinary 
public,  the  railway  company,  for  the  sake 
of  their  railway  station,  may  desire  to  have  the 
additional  light  afforded  by  these  lamps.  The 
130th  section  of  the  Metropolis  Local  Manage- 
ment Act  already  referred  to  makes  it  obli- 
gatory on  the  vestry  or  district  aboard  to  cause 
the  several  streets  within  their  parish  or  district 
to  be  well  and  sufficiently  lighted.  In  Beg.  v. 
at  Mary,  IsUngUm  (El.  Bl.  <fe  El.  743),  when  an 
application  was  made  to  the  court  for  a  numdamm 
to  compel  the  defendants  to  light  a  street.  Lord 
Oampbell,  C.  J.,  said :  '*  If  we  thought  that  the 
vestiy  had  refused  to  perform  an  absolute  duty 
imposed  upon  them  by  the  statute,  we  would 
exercise  our  authority  and  grant  a  mamdamus  " ; 
and  Orompton,  J. :  "  It  is  not  at  all  clear  that  this 
is  a  street  within  the  meaning  of  the  Act.  If  it 
were,  an  imperative  duty  to  light  it  would  be  cast 
upon  the  vestry."  At  most,  this  fact  of  the 
appellants  lighting  the  bridge  is  some  evidence  in 
their  favour;  but  it  is  far  outweighed  by  the 
evidence  of  an  opposite  character.  In  the  original 
ac^-eement  between  the  appellants  and  the  New 
Kiver  Comply  there  is  no  undertaking  on  the 
part  of  the  former  to  repair  the  bridge ;  and  the 
absence  of  such  an  undertaking  is  strong  evidence 
of  dedication.  No  local  authority  can  do  any  act 
under  the  provisions  of  the  Metropolis  Local  Man- 
agement Ajct  so  as  to  interfere  with  the  works  of  the 
waterworks  company.  [Cockbuan,  O.J. — There 
does  not  appear  to  be  any  limitation  in  the  language 
of  the  98th  section.]  In  the  case  of  8t  Mary, 
Newington  v.  Jacobs  (L.  Rep.  7  Q.  B.),  the  respon- 
dent was  held  entitled  to  convey  his  machinery 
across  the  pavement  in  a  carnage  or  trolleys, 
though  the  weight  crushed  and  injured  the  flags, 
the  magistrates  having  found  as  a  fact  that  his 
premises  could  not  be  reasonably  enjoyed  without 
access  across  the  existing  footway,  and  that  the 
rights  of  ownership  and  those  of  the  public  might 
be  jointly  exercised  consistently  with  the  general 
welfare.  Mellor,  J.  in  delivering  the  jud^paent  of 
ths  court  said:  "The  owner  who  dedicates  to 
public  use  as  a  highway  a  portion  of  his  land, 
parts  with  no  other  right  than  a  right  of  passage 
to  the  public  over  the  umd  so  dedicated,  and  may 
exercise  all  other  rights  of  ownership  not  incon- 
sistent therewith ;  and  the  appropriation  made  to 
and  adopted  by  the  public  of  a  part  of  the  street  to 
one  kind  of  passage,  and  anotner  part  to  another. 


does  not  deprive  him  of  any  rights  as  owner  of  the 
land,  which  are  not  inconsistent  with  the  right  of 
passage  by  the  public.    If  this  were  not  so,  the 
owner  of  a  large  estate  having  dedicated  a  portion 
of  his  land  to  the  use  of  the  public  as  a  roadway, 
and    they,   or   the    persons    representing   them, 
having  raised  a  footpath  on  one    side   of   such 
roadway    for    their    own    more   convenient   use 
thereof,  would,  after  a  lapse  of  time  be  so  bound 
by  this   convenient   arrangement    of  such  road- 
way as  to  be    unable   to  open  a  new  gateway 
or    entrance   to   his   land   from    such    roadway, 
without  being  liable  to  be  convicted  under  the 
provisions  of   the  Highway  Act.    If   this   were 
really  the  law,  the  result  would  be  most  serious  to 
owners  who  have  dedicated,  or  who  may  dedicate 
roadways  to  the  public,  and  in  towns  would,  to  a 
great  extent,  prevent  the  owners  of  houses  and 
buildings  from  changing  their  character  and  use 
to  any  purpose  of  business  which  could  not  be  ao- 
oomplishea  without  the  use  of  a  horse  or  cart,  or 
carriage.    That  such  is  not  the  law  appears  to  us 
to  be  the  result  both  of  principle  and  autnority ;  and 
we  think  that  the  provisions  of  the  Highway  Acts 
and  |the  Metropolitan  Local  Management  Act,  so 
fisff  as  they  apply  to  roads  or  streets,  are  subordi- 
nate to   the  paramount  rights  reserved  by  the 
owner.     We  do  not  deny  that  the  owner  cannot 
derogate  from  the  grant  of  roadway  made  by  him 
to  the  public,  and  cannot  do  anything  which  would 
really  and  substantially  interfere  with  the  right 
of  passa^  by  the  public.     So  far  as  we  are  aware, 
no  case  is  to  be  found  in  the  books  which  con- 
flicts with  the  view  of  the  law  above  expressed, 
notwithstanding  the  numerous   instances   which 
must  have  occurred,  in  which  an  owner  rebuilding 
or  changing  the  character  of  his  houses  or  other 
buildings,  hoe  made  crossings  of  the  footpath,  in 
order  to  carry  into  effect  some  object  of  conve- 
nience or  business.*'    All  this  reasoning  applies 
to  the  circumstances  of  the  present  case,  and  fur- 
nish a  complete  answer  to  the  argument  for  ths 
appellants,  tnat  the  control  by  the  vestry  over  this 
bridge  as  a  street  would  be  necessarily  inconsis- 
tent with  the  easement  of  the  New  Biver  Company 
to  carry  their  mains  over  it. 

F,  m.  White,  in  reply. 

GoGKBURN,  G.J. — ^1  think  our  judgment  must 
be  for  the  respondents,  for  the  reasons  which  I  have 
already  given. 

Blackburn,  J. — I  am  of  the  same  opinion.  That 
the  railway  company  had  g^ranted  an  easement  to 
the  New  Kiver  Company,  is,  I  think,  quite  clear, 
and  they  could  not  derogate  from  that  grant  by  a 
dedication  of  the  bridge  to  the  public ;  out  I  think 
they  do  not  derogate  from  their  jprant  by  this 
dedication  of  it  to  the  public.  It  is  unnecessary 
to  consider  whether  the  powers  conferred  by  the 
Metropolis  Local  Management  Act  would  ^ve  the 
vestiy  the  right  to  interi ere  with  the  mams  and 
pipes  of  the  New  Biver  Company ;  for  the  justices 
nave  found  that  in  point  of  fact  the  railway  com- 
pany did  dedicate  the  road  to  the  use  of  the  public, 
and  that  is  sufficient  to  entitle  the  respondents  to 
our  judgment.  As  to  the  erection  of  the  barriers 
by  the  appellants,  that  was  done  too  late  to  do 
away  with  the  dedication. 

Mellob,  J. — The  magistrates  have  found  as  a 
fact  that  there  was  a  decucation  of  this  bridge  to  the 
public  from  what  took  place  with  regard  to  it ;  and 
1  am  of  opinion  that  there  is  nothing  in  point  of 
law  to  prevent  them  coming  to  that  oondusion. 
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Therefore,  I  think  that  we  ought  not  to  disturb 
their  finding. 

Judgment/or  the  regpondenta. 

Attorneys  for  appellants,  Paine  and  Layton. 

Attorneys  for  respondents,  Edwards,  Layton, 
and  Jacques, 


Friday,  Jam,.  17, 1873. 

Vaux  v.  Chapman  ;  The  Matok,  &c.,  op  Habwich 

V.  Vaux. 

Duty  wpon  coal — Landed  or  unloaded  for  the  pur' 
pose  of  being  forwarded — Sold  hy  retail  to  persons 
residing  away. 
By  a  local  Act  a  rate  or  duly  was  imposed  upon  coal 
imported  and  landed  at  the  town  of  Harwich,  or 
otherwise  brought  or  delivered  withm  the  limits  of 
the  said  town :  Provided  thai  in  every  case  where 
any  coals  shaU  have  been  la/nded  or  unloaded 
wUhm  the  said  town,  and  which  shall  have  paid 
the  rate  or  duty  hereby  imposed,  a/nd  which  shall 
have  been  so  hmded  or  unloaded  for  the  purpose  of 
being  forwarded  to  any  other  place  or  places,  ana 
not  to  be  consumed  within  the  said  town,  a  dra/w- 
back  of  the  whole  rate  or  duty  is  to  be  paid  to  the 
coal  oumersfor  coals  so  landed  or  unloaded,  which 
shaU  have  been  forwarded  to  any  other  place  for 
sale  or  eonswmption. 
Held,  thai  this  provision  for  thepamnenl  ofad/ra/w- 
back  did  not  rehUe  to  coal  sola  by  retail  in  the 
town,  although  set  apart  from  its  arrival  for  the 
consumption  only  of  persons  living  out  of  the 
town;  and  thai  the  drawback  a^tuMly  allowed 
wider   these    eircumsta/nces    through   a  mistake 
could  be  recovered  borck. 
The  first  of  these  actions  was  brought  by  Messrs. 
Vaux    and    Franks   against    the    commissioners 
hereinafter  described,  to  enforce  the  payment  or 
return  of  IIL  4s.,  being  the  amount  of  the  draw- 
back of  the  whole  rate  or  duty  paid  hj  l^essrs. 
Vaux  and  Franks  to  the  said  commissioners,  in 
respect  of  a  certain  quantity  of  coal  landed  or  un- 
loaded in  Harwich,  as  hereinafter  mentioned,  and 
which  drawback  is  claimed  by  Messrs.  Vaux  and 
Franks,  as  due  and  payable  to  them  under  the  cir- 
cumstances hereinan^er  mentioned;  and  the  second 
of  these  actions  is  brought  by  the  mayor,  alder- 
men, and  burgesses  of  ESu-wich  as  such  commis- 
sioners, and  by  their  clerk  duly  appointed  under 
the  said  Act  as  nominal  plaintins,  against   the 
said  Messrs.  Vaux  and  Franks  to   enforce  the 
return  of  IIL  4}S.,  being  the  amount  of  drawback 
on  certain  other  coal  landed  and  stored  by  Messrs. 
Vaux  and  Franks,  as  hereinafter  mentioned,  which 
drawback  was  claimed  by  the  said  Messrs.  Vaux 
and  Franks  of  the  said  commissioners  and  paid  by 
them  under  the   circumstances  hereinafter  men- 
tioned ;  and  by  the  consent  of  the  parties,  and  by  the 
order  of  Master  Unthank,  dated  18th  Noy.  1871, 
according  to  the  Common  Law  Procedure  Act 
1852,  the  facts  are  stated  for  the  opinion  of  the 
Court  of  Queen's  Bench,  without  any  pleadings, 
in  the  following  case : — 

Messrs.  Vaux  and  Franks  are  coal  merchants 
and  importers,  carrying  on  business  at  Harwich, 
in  the  county  of  Essex.  Since  about  the  year 
1855  a  railway  terminus  connected  with  the  Great 
Eastern  system  of  railways  has  been  made  in  the 
town  and  port  of  Harwich. 

Edward  Chapman  is  the  clerk  for  the  time  being 
to   the  commissioners  appointed  under  and  by 


yirtue  of  the  proyisions  of  the  statute  59  Qeo.  3,  c 
cxyiii.,  which  statute  is  declared  to  be  a  public  Act, 
and  is  to  be  taken  to  form  part  of  this  case.  The 
powers  of  these  commissioners  haye  been  duly 
transferred  under  the  proyisions  of  the  statute 
5  &  6  Will.  4,  c.  76  to  the  mayor,  aldermen,  and 
burgesses  of  the  borough  of  ECarwich ;  no  objec- 
tion is  to  be  taken  that  any  of  the  parties  respec- 
tiyely  sued  or  suin^  are  not  the  right  ones,  or 
that  there  la  a  misjoinder  or  nomoinder  of  parties, 
and  the  mayor,  aldermen,  and  burgesses,  are 
hereinafter  referred  to  as  the  commissioners. 

By  the  55th,  59th,  60th,  and  61st  sections  of  the 
said  Act,  a  copy  of  which  forms  part  of  this  case, 
it  is  enacted  as  follows : 

LV.  And  whereai  in  order  to  raise  a  enffldent  enm  of 
money  for  eifecting  the  purposes  of  this  Act,  it  is  ex- 
pedient that  a  da^  be  ohaj^ied  on  ooals  imported  and 
landed  at  the  said  town.  Be  it  therefore  enacted,  that 
from  and  aftor  the  paABing  of  the  Act  there  shall  be  paid 
to  the  said  oommissioners,  or  to  their  ooUeotor  or  ool- 
leotors,  or  to  anoh  person  or  persons  as  they  shall  from 
time  to  time  appoint  to  ooUeot  and  reoeiye  the  same,  any 
rate  or  duty  whioh  the  said  oommissionera  shall  think  fit 
to  order  and  direct,  not  exceeding  the  sum  of  28.  for  eyery 
chaldron  of  sea  coal,  cnlm,  or  other  coal,  whioh  shall  or 
may  be  imported  and  landed  at  the  said  town,  or  other- 
wise brought  or  deliyered  within  ttie  limits  of  the  said 
town. 

LIX.  Proyided  also  and  be  it  enacted,  that  in  every 
case  where  any  coals  or  calm  shall  haye  been  landed  or 
unloaded  within  the  said  town,  and  which  shall  have  paid 
the  rate  or  duty  hereby  imposed,  and  wldch  shall  nare 
been  so  landed  or  unloaded  for  the  purpose  of  being  for- 
warded to  any  other  place  or  places,  and  not  to  be  con- 
sumed within  the  said  town  of  Cbkrwioh,  then  and  in 
every  such  case  the  collector  or  coUectors  of  the  said  rate 
or  duty  is  and  are  hereby  directed  and  required  to  return 
and  pay  on  demand  to  the  owner  or  owners,  or  other 
person  or  persons  on  his  or  their  behalf,  a  drawback  of 
the  whole  rate  or  duty  i>aid  for  every  chaldron  of  coals  so 
landed  or  unloaded,  ana  which  shall  have  been  forwarded 
to  any  other  place  lor  aale  or  consumption. 

LX.  And  be  it  further  enacted  that  if  the  collector  of 
the  said  rate  or  duty  shall  refuse  or  neglect  to  retam 
and  pay  on  demand  to  any  person  or  persons  entitled  to 
the  same,  the  drawback  hereby  directed  to  be  allowed,  or 
if  any  person  or  persons  shall  fraudulently  obtain  or 
endeavour  to  obtam  the  allowance  of  the  said  drawback 
not  being  legallv  entitled  to  the  same,  every  such  person 
or  persons  shaU  for  every  such  oifence  forfeit  and  pay 
any  sum  not  exceeding  iOs. 

LXI.  And  be  it  further  enacted,  that  if  any  person  or 
persons  shall  after  allowance  or  drawback  maae  or  paid 
Dy  virtue  of  this  Act  for  the  coals  or  culm  put  on  board 
or  landed  as  aforesaid,  bring  back,  relana,  unload,  or 
deliver  the  said  coals  or  culm,  or  any  of  them,  in  or  to 
the  said  town,  then  and  in  such  case  every  person  or 
persons  so  offending  shall  repay  to  tiie  said  collector  or 
collectors,  receiver  or  receivers,  the  duties  of  such  ooals 
or  culm  as  shall  be  brought  back,  relanded,  unloaded,  or 
delivered  in  the  said  town  as  aforesaid,  and  so  propor- 
tionally for  a  greater  or  less  quantity  than  a  chaldron ; 
one  moiety  thereef  to  be  to'  the  use  of  the  informer,  and 
the  other  moiety  thereof  to  be  paid  to  the  said  commis- 
sioners, to  be  applied  for  the  purposes  of  this  Act. 

The  course  of  business  pursued  by  Messrs.  Vaux 
and  Franks  was  as  follows.  When  coals  ordered 
by  them  arriyed  at  Harwich  by  land  or  water 
carriage,  part  of  them  was  deliyered  at  once  to 
country  customers.  Ae  to  this  part  no  Question  arises 
The  remainder  of  the  coals  so  orderea  was  taken  by 
them  to  their  premises  in  Harwich,  and  if  part  of 
it  was  purchased  by  them  for  the  purpose  of^  being 
consumed  without  the  town,  this  remainder  was 
deposited  in  their  premises  in  separate  heaps  or 
stores,  one  set  of  heaps  or  stores  oein^  deposited 
in  a  place  appropriated  for  that  part  mtended  to 
be  consumea  within  the  town  of  Harwich;  the 
other  set  of  heaps  or  stores  (which  was  composed 
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of  the  coal  porohased  bj  them  for  consumption 
withont  the  town)  being  deposited  in  a  place  ap- 
propriated for  such  coal:  and  in  fact  with  the 
exceptions  hereinafter  mentioned,  the  set  of  heaps 
or  stores  intended  for  consumption  within  the 
town  was  sold  from  time  to  time  to  purchasers 
within  the  town,  and  there  consumed;  and  the 
other  set  of  heaps  or  stores  intended  for  con- 
sumption at  other  places  than  the  said  town,  was 
sold  from  time  to  time  to  purchasers  who  lived  at 
other  places  than  the  town,  and  there  consumed. 

Occasionally  pome  of  the  last  mentioned  set  of 
heaps  or  stores  are  sold  to  hucksters  who  at  the 
time  of  sale  informed  Messrs.  Yaux  and  Franks 
that  their  intention  is  to  sell  them  for  consumption 
in  other  places  than  the  town,  but  Messrs.  Yaux 
and  Franks  have  no  means  of  ascertaining  whether 
these  coals  are  sold,  in  fact,  within  or  without  the 
town.  Occasionally,  if  either  set  of  heaps  or  stores 
falls  short  of  the  demand,  coal  is  supplied  to  a 
customer  from  the  other  heaps;  so  that  a 
purchaser  of  coal  intended  for  consumpbion  outside 
the  town  may  be  supplied  from  the  set  of  heaps 
appropriated  for  consumption  within  the  town, 
and  vice  versa. 

Messrs.  Yaux  and  Franks  charged  somewhat 
less  for  coals  supplied  to  be  consumed  at  other 
places  than  the  town  than  they  did  for  coal  to  be 
consumed  within  the  town. 

Between  the  11th  Jan.  and  21st  April,  both  in 
the  year  1870,  Messrs.  Yaux  and  Franks  landed  or 
unloaded  within  the  town  of  Harwich,  for  the 
purpose  of  being  sold  to  customers  in  other  places 
than  the  town,  143  tons  (equal  to  112  chaldrons) 
of  coals,  upon  which  they  paid  to  the  commis- 
sioners the  sum  of  11 L  4$.,  being  the  duty  of  28. 
per  chaldron.  The  said  coals,  after  they  had  been 
so  landed  or  unloaded,  were  stored  m  Messrs. 
Yaux  and  Frank's  premises  within  the  limits  of 
the  said  town,  and  dep)08ited  in  the  places  so 
appropriated  as  aforesaid  to  coals  to  be  consumed  at 
otner  places  than  the  town,  and  were  sold  from  time 
to  time  to  customers  living  at  other  places  than 
the  town,  and  for  the  purpose  of  consumption  in 
such  places,  and  were  there  consumed.  None  of 
these  coals  had  been  purchased  or  ordered  by 
customers  before  they  were  so  deposited  on  the 
premises  of  Messrs.  Yaux  and  Franks. 

Messrs.  Yaux  and  Franks  claimed  to  have  a 
drawback  allowed  them  at  the  same  rate  and 
demanded  a  return  of  the  said  duty  of  the  collector 
of  the  said  dues  and  of  the  commissioners,  but  the 
commissioners  refused  to  pay  or  allow  the  same  or 
any  part  thereof;  whereupon,  after  the  necessary 
steps  in  that  behalf,  the  first  action  was  bi  ought 
to  try  the  question  of  whether  Messrs.  Yaux  and 
Franks  were  entitled  to  such  drawback  or  return 
of  the  duty  or  not. 

Between  the  5th  Dec.  1864  and  the  31st  Dec. 
1866  Messrs.  Yaux  and  Franks  landed  or  unloaded 
within  the  town  of  Harwich  143  tons  (equal  to 
112  chaldrons)  of  coals,  upon  which  they  paid  the 
sum  of  111.  4«.,  being  the  dutyof  2«.  per  chaldron 
to  the  said  commissioners.  These  coals  as  soon 
as  they  were  landed,  were  taken  to  the  premises  of 
Messrs.  Yaux  and  Franks  and  there  deposited  in 
the  places  appropriated  to  coals  intended  to  be 
consumed  beyona  the  limits  of  the  town  of  Har- 
wich, and  were  in  fact  from  time  to  time,  when 
sold,  so  consumed.  The  duty  paid  by  Messrs. 
Yaux  and  Franks  on  such  coals  amounted  to  the 
sum  of  111.  48. 
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Messrs.  Yaux  and  Franks  represented  to  the 
said  commissioners,  as  the  fact  "was,  that  the  said 
coal  last  mentioned  had  been  landed  for  the  pur- 
pose of  being  forwarded  to  other  places  than  the 
town,  and  was  in  fact  consumed  without  the  limits 
of  the  said  town,  and  therefore  claimed,  and  the 
commissioners  then  allowed  and  returned  to  them, 
the  sum  of  111.  48.  for  drawback  of  duty  they  had 
paid  thereon.  The  commissioners,  at  the  time  they 
made  such  allowance,  believed  that  this  coal  had  at 
once  been  forwarded  to  the  purchasers,  and  never 
deposited  and  stored  as  hereinbefore  mentioned. 
On  discovering  that  it  had  been  so  deposited  and 
stored,  they  demanded  a  return  by  Messrs.  Yaux 
and  Franks  to  them  of  the  drawback  so  repaid, 
but  Messrs  Yaux  and  Franks  refused  to  refund  the 
same,  or  any  part  thereof,  whereupon,  after  the 
necessary  steps  in  that  behalf,  the  second  action 
was  brought  to  try  the  question  of  whether  the 
commissioners  ou^ht,  under  the  circumstances 
hereinbefore  alleg^  to  have  allo|7ed  the  said  draw- 
back or  not.  None  of  these  coals  had  been  pur- 
chased or  ordered  by  customers  before  they  were 
deposited  on  the  premises  of  Messrs.  Yaux  and 
Franks. 

The  questions  for  the  opinion  of  the  court  are 
— first,  whether  under  the  circumstances  above 
set  forth  in  reference  to  the  first  action,  Messrs. 
Yaux  and  Franks  are  or  are  not  entitled  to  pay- 
ment of  the  drawback  on  the  coals  landed  and 
stored  as  is  above  mentioned ;  secondly,  whether 
under  the  circumstances  above  set  fbrth  in  refe- 
rence to  the  second  action  the  commissioners  are 
or  are  not  entitled  to  a  return  of  the  drawback 
allowed  and  repaid  by  them  on  the  coals  stored  as 
above  mentioned. 

If  the  court  shall  be  of  opinion  in  the  affirmative 
in  the  first  action,  then  juagment  shall  be  entered 
for  Messrs.  Yaux  and  Franks  in  that  action  for 
IIL  48.,  and  costs  of  suit. 

If  the  court  shall  be  of  opinion  in  the  negative 
in  the  first  action,  then  judgment  shall  be  entered 
for  the  said  commissioners  and  Edward  Chapman 
with  costs  of  defence. 

If  the  court  shall  be  of  opinion  in  the  affirma- 
tive in  the  second  action,  then  judgment  shall  be 
entered  for  the  said  commissioners  and  Edward 
Chapman  in  that  action  for  111.  48.  and  costs  of 
suit. 

If  the  court  shall  be  of  opinion  in  the  negative 
in  the  second  action,  then  judgment  shall  be 
entered  for  Messrs. '  Yaux  and  Franks  in  that 
action,  with  costs  of  defence. 

Philbrick  appeared  for  the  coal  merchants,  the 
plaintiffs  in  the  first  action,  and  the  defendants  in 
the  second. — The  words  upon  which  the  question 
in  both  actions  turns  are  '*  which  shall  have  been 
so  landed  or  unloaded  for  the  purpose  of  being 
forwarded  to  an^  other  place  or  places,  and  not  to 
be  consumed  within  the  said  town ;"  these  words 
are  broad  enough  to  include  all  coals  sold  in  Har- 
wich to  persons  consuming  them  away  from  there, 
as  described  in  this  case.  The  destination  of  the 
particular  coal  is  determined  from  the  moment  of 
its  arrival.  [Cockburn,  C.J. — I  presume  that  is 
merely  to  avoid  payment  of  the  duty.]  No  doubt. 
[CocKBUKN,  C.J. — The  drawback  could  never  have 
been  intended  to  relate  to  coal  retailed  in  the  town 
of  Harwich.  Ahchibaid,  J. — ^The  Act  apparently 
means  merely  to  except  coal  in  transit  to  other 
places  of  sale.]  At  all  events  in  the  second  action, 
the  allowance  of  drawback  made  by  the  commis- 

G 


42 


MAGISTRATES*  CASES. 


QB.] 


Ex  parte  Bottvieb. 


[Q.B. 


sioners  under  a  mistake  of  law,  canliot  be  re- 
covered by  them. 

D<Mf,  Q.G.  (with  him  Grcmtham),  appeared  for 
the  dommisBioners,  but  w^  not  heard. 

Pee  Cxtbiam  (Goekbum,  0.  J.,  Mellor,  and  Archi- 
bald, J  J.) 

Judgment  for  the  CoTnmiseioriera  in  both  ac' 
turns. 
Attorneys  for  the  coal  merchants,  F,  and  T, 
Smith  and  Sons. 

Attorneys  for  the    commissioners.   Batty  and 
Whitehottse, 


Tkwsda/y,  Nov.  21, 1872. 
Ex  parte  Bouvier. 

Habeas  Corpus — Prisoner  convicted  vn  France — 
Surrender  to  oAdhorities  under  Extradition  Act 
1870  (33  ^  34  Vict,  c.  52). 

The  appUcomt,  who  had  been  cm  a/voue  vn  France, 
was  now  a  prisoner  vn  Jersey,  He  had  been  con- 
victed par  coniumace,  by  the  Cour  d^ Assize  de 
Cote  c2u  Nord  of  three  offences,  ahus  de  conjuMice, 
or  breach  of  trust,  fraudulent  bankruptcy,  and 
forgery.  The  first  of  these  three  offences  is  not  one 
for  which  a  surrender  is  stipulated  by  the  French 
treaty  c/1843,  or  by  the  statute  confirmirhg  it,  viz., 
6^7  Vict.  c.  75,  and  there  has  been  no  extradition 
treaty  with  France  since.  By  33  ^  34  Vict.  c.  52, 
s.  3,  sub-sect.  2,  a  fugitive  crvminal  shaU  not  be 
surrendered  to  a  foreign  state  unless  provision  is 
made  by  the  law  of  that  state,  or  by  arrangement, 
that  the  fugitive  criminal  shall  not,  until  he  has 
been  restored,  or  had  an  opportunity  of  returning 
to  Her  Majesty^s  dominions,  be  detained  or  tried 
in  that  foreign  state  for  any  offence  corrnmtted 
prior  to  his  surrender,  other  than  the  extradition 
crime  proved  by  the  facts  on  which  the  su/rrender  is 
grounded."  By  sect.  4,  "  an  order  in  council  for 
amplying  this  Act  in  the  case  of  anvy  foreign  stale 
shaU  not  be  made  unless  the  arran^emsnt  ...  (2) 
is  in  conformity  with  the  provisions  of  this  Act, 
and  in  particular  with  the  restrictions  on  the  sur- 
render of  fugitive  criminals  contained  in  this  Act." 
By  sect.  27,  6  ^  7  Vict,  c  75,  am>ongst  other  Acts, 
is  repealed,  "  and  this  Act  {with  the  exception  of 
anything  contained  in  it  which  is  inconsisten 
with  the  treaties  referred  to  in  the  Acts  so  repealed) 
shall  apply  (as  regards  crimes  conmdtted  either 
before  or  after  the  passing  of  this  Act),  in  the  case 
of  the  foreign  stales  with  which  those  treaties  are 
made,  in  the  same  manner  as  if  an  order  in 
council  referrinq  to  such  treaties  has  been  made, 
in  pwrsuance  of  this  Act,  and  as  if  such  order  had 
directed  that  every  law  and  ordinance  which  is  in 
force  in  any  British  possession  with  respect  to 
such  treaties  should  nave  effect  as  part  of  this 
Act."  Affidavits  concerning  the  French  Ioajo  were 
produced  by  both  sides. 

Upon  a  rule  for  a  habeas  corpus  directing  the 
Governor  of  Jersey  Prison  to  produce  the  applicant, 
the  court  expressed  doubts  jas  to  the  exemption  of 
old  treaties  from  the  restrictions  of  the  Act  of 
1870.  They  held,  however,  that  the  French  law, 
although  the  affidavits  were  contradictory,  carried 
out  the  restriction  provided  for. 

This  was  a  rale  calling  upon  John  le  Bossignol, 
GoYemor  of  Her  Majesty's  prison  in  and  for  the 
Island  of  Jersey,  to  show  cause  why  a  writ  of 
habeas  corpus  should  not  issue  to  have  before  this 
court  the  body  of  Alfred  Louis  Marie  Bouvier,  who 


was  detained  in  the  said  prison,  to  undergo  and 
receive  all  and  singular  such  matters  and  things 
as  the  court  shall  then  and  there  consider  of  and 
concerning  him  in  this  behalf. 

It  appeared  from  the  affidavits  u})on  which  the 
rule  was  granted  that  Bouvier  was  arrested  and 
lodged  in  the  said  prison  on  the  22nd  Oct.  1872 
on  a  warrant  granted  under  the  Extradition  Act 
1870  by  Her  Majesty's  Principal  Secretary  of 
State  for  the  Home  Department,  and  endorsed  by 
the  bailiff  of  the  said  Island  of  Jersey.  On  the 
24th  Oct.  he  was  taken  before  the  police  magis- 
trate of  the  said  island  on  such  warrant,  and  was 
by  him  ordered  to  be  handed  over  to  the  French  au- 
thorities, being  in  the  meantime  sent  back  to  prison, 
there  to  remain  for  the  period  of  fifteen  days,  being 
the  time  idlowed  by  the  said  Extradition  Act  1870  for 
obtaining  a  writ  of  habeas  corpus  or  to  bring  other 
measures  for  an  appeal  from  the  said  order.  The 
warrant  had  been  granted  upon  a  judgznent  of  La 
Cour  cP Assize  de  Cote  du  Nord,  in  France, 
dated  10th  July  1872,  on  which  judgment  Bouvier 
had  been  condemned  on  three  several  charges  of 
alms  de  confiance,  forgery,  and  fraudulent  bank- 
ruptcy. By  the  convention  between  Her  Mfuesty 
the  Queen  and  His  Mcgesty  the  King  or  the 
French,  signed  at  London  Feb.  13th,  1843,  and 
which  is  the  only  convention  in  force  between 
.England  and  France  for  the  extradition  of  criminals, 
it  was  "  agreed  that  the  high  contracting  parties 
shall  on  requisition  made  in  their  name,  through 
the  medium  of  their  respective  diplomatic  agents, 
deliver  up  to  justice  persons  who,  being  accused 
of  the  crimes  of  murder  (comprehending  the 
crimes  designated  in  the  French  Penal  Gode  by 
the  terms  assassination,  parricide,  infanticide,  and 
poisoning),  or  of  any  attempt  to  commit  murder, 
or  of  forgery,  or  of  fraudulent  bankruptcy,  com- 
mitted within  the  jurisdiction  of  the  requiring 
party,  shall  seek  an  asylum,  or  shall  be  found 
within  the  territories  of  the  other,"  &c.  It  ap- 
peared, therefore,  that  alms  de  confiance  was  not  an 
offence  included  in  the  above  convention,  and  it 
was  alleged  in  the  affidavit  of  A.  L.  M.  Bouvier 
'*  that  as  a  judgment  is  indivisible  (judicatio  est 
tota  in  totd,  et  tota  in  quoMbet  parte),  the  surrender- 
ing of  me  to  the  French  authorities  on  a  judg- 
ment, one  of  the  offences  for  which  such  judgment 
has  been  given  not  being  comprised  in  the  said 
Extradition  Act  1870,  would  be  surrendering  me 
to  punishment  for  an  offence  not  contemplated  by 
the  said  Act,  and  would  consequently  be  in 
violation  of  such  Act." 

On  the  4th  Dec.  1865,  notice  was  given  by  the 
French  Gt)vemment  to  terminate  the  above-men- 
tioned convention  on  the  4th  June  1866,  but  it  has 
been  continued  in  force  from  year  to  year  by 
mutual  agreement,  and  is  now  declared  to  be  in 
force  till  1st  Sept.  1873.  On  the  28th  March 
1852,  a  new  convention  was  concluded  with  France 
for  the  surrender  of  criminals,  but  it  was  not 
sanctioned  by  Parliament,  and  it  has  therefore 
never  had  any  effect. 

The  order  of  the  police  magistrate  of  the  said 
island  of  Jersey  was  as  follows  : 

Police  OorreotioimeUe. 
Oct.  24, 1872.— Alfred  Lonis  Marie  Boarier,  faux  et 
banqneroate  fraadiileiix,e]ivoy6  en  priflon  ponr  etreremiB 
anx  antoritte  Fran^aiseB  apr^s  qninae  jours. 

G.  T.  Marett,  St.  D. 

By  33  &  34  Vict.  c.  52,  s.  3,  sub-sect.  2,  a  fugi- 
tive  criminal  shall  not  be  surrendered  to  a  foreign 
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state  unless  provision  is  made  by  the  law  of  that 
state,  or  by  arrangement,  that  the  fugitive  criminal 
shall  not,  until  he  has  been  restored,  or  had  an 
opportunity  of  returning,  to  Her  M^'esty's 
dominions,  be  detained  or  tried  in  that  mreign 
state  for  any  offence  committed  prior  to  his 
surrender,  other  than  the  extradition  crime  proved 
bj  the  facts  on  which  the  surrender  is  grounded." 
By  sect.  4,  "  an  order  in  council  for  applving  this 
Act  in  the  case  of  any  foreign  state  snail  not  be 
made  unless  the  arrangement  ....  (2)  is  in  con- 
formity with  the  provisions  of  this  Act,  and  in 
particular  with  the  restrictions  on  the  surrender 
of  fugitive  criminals  contained  in  this  Act." 

In  moving  for  the  rule,  it  was  contended  that 
neither  under  the  treatv  or  convention,  or  under 
the  Extradition  Act  1870,  was  there  any  power  to 
surrender  a  fugitive  criminal  for  the  onence  of 
abus  de  confiance ;  that  only  the  crime  of  fraudulent 
bankruptcy  was  mentioned  in  the  warrant ;  and 
that  by  sect.  3,  sub-sect.  2,  of  the  Extradition  Act 
1870,  there  was  no  power  to  surrender  the  cri- 
minal, inasmuch  as  no  provision  or  arrangement 
had  been  made  as  intended  by  that  sub-section. 

In  showing  cause  against  the  rule,  the  following 
affidavit  was  used : 

I,  Adolphe  Moreau,  of  Ko.  5,  Ghanoery-luie,  in  the 
ooanty  of  Middlesex,  Esq.,  make  oath  and  say : 

1.  I  am  the  officially  appointed  oonnsel  to  the  French 
Embassy  in  London,  and  I  am  well  acquainted  with  the 
law  and  oonstitations  of  France,  and  that  part  thereof 
which  relates  to  legal  prooeedings  in  matters  of  extra- 
dition. 

2.  I  say,  speaking  from  snch  knowledge,  that  according 
to  the  law  of  France  provision  is  made  that  a  fugitive 
criminal  shall  not,  until  he  has  been  restored,  or  had  an 
opportunil7  of  returning  to  her  Msjesl^'B  dominions,  be 
detained  or  tried  in  France  for  any  offence  committed  by 
him  prior  to  such  surrender  other  than  the  extradition 
orime,  proved  by  the  facts  upon  which  the  surrender  is 
granted ;  and  I  say,  speaking  from  my  own  knowledge 
and  experience,  that  this  law  is  observed  in  practice  by 
the  French  tribunals  and  authorities. 

3.  The  general  principles  and  rules  of  the  French  law 
in  matters  of  extradition  are  comprised  in  a  circular  dated 
5th  April  1841,  containing  the  special  instructions  of  the 
MiniRt4^r  of  Justice  (jQa/rde  des  aceaux)  to  the  law  officers 
of  the  Government.  This  circular  is  printed  at  length  in 
a  book  entitled  **  Monographie  Alphebb^tique  de  rExtra- 
dition,  par  Erariste  Blondev'  which  is  now  produced  and 
shown  to  me,  marked  A.  and  which  is  a  recognised 
aathotity  and  book  of  reference  in  the  French  courts : 
and  I  say,  speaking  from  my  o?ni  knowledge  and  actual 
experience,  that  the  law  is  correctlv  laid  down  in  such 
droolar,  and  is  the  law  followed  by  tne  French  courts  in 
BQ<di  matters. 

4.  It  is  a  principle  of  French  and  of  international  law 
that  the  individual  whose  extradition  has  been  granted 
can  only  be  prosecuted  and  laried  for  the  very  crime  for 
which  his  extradition  has  been  obtained;  and  I  say, 
speaking  from  my  own  knowledge  and  actual  experience, 
that  this  is  the  invariable  practice  of  the  French 
tribunals. 

5.  All  these  principles  and  rules  are  to  be  found  laid 
down  by  Monsieur  F^ix  as  principles  and  rules  of  inter- 
national  law  in  his  "  iSnute  on  Droit  International  priv6,'* 
voL  2  of  which  is  now  produced  and  shown  to  me,  marked 
B,  in  which  he  specially  refers  to  the  above  circular  as 
oontaininff  a  r^gmnS^i  such  principles  and  rules  ;  and  I 
say,  sjpeaxing  from  my  knowledge  and  actual  experience. 
that  international  law  is  accepted  as  binding  law  by  all 
the  French  tribunals,  and  that  the  said  work  of  Monsieur 
Felix  and  the  said  circular  are  accepted  by  all  such 
tribunalB  as  binding  authorities,  and  that  the  practice  of 
snch  tribunals  in  such  matters  conforms  to  the  law  as 
laid  down  in  the  work  of  Monsieur  Felix  and  the  said 
circular. 

The  AttameU'Oenercbl  (Sir  J.  D.  Coleridge)  and 
Bowen  showed  cause  against  the  rule. — The  6  &  7 
Vict.  c.  75,  which  was  passed  to  give  effect  to  the 


treaty  of  1848,  referred  to  in  the  affidavits,  is  re- 
pealed ;  the  Extradition  Act  now  in  operation  is 
the  33  &  34  Vict.  c.  62  (The  Extradition  Act  1870), 
and  all  that  is  necessary  to  ascertain  in  the  present 
case  is  whether  the  proceedings  which  have  been 
taken  are  authorised  by  that  Act.  The  affidavits 
show  that  the  machinery  provided  by  it  has  been 
followed.  By  the  22nd  section  "  this  Act  (except 
so  far  as  relates  to  the  execution  of  warrants  in  the 
Channel  Islands)  shall  extend  to  the  Channel 
Islands  and  Isle  of  Man  in  the  same  manner  as  if 
they  were  part  of  the  United  Kingdom,  and  the 
Boyal  Courts  of  the  Channel  Islands  are  hereby  re- 
spectively authorised  and  required  to  register  this 
Act."  The  order  made  by  tne  police  magistrate 
referred  to  in  the  affidavits  is  therefore  warranted, 
as  he  had  the  same  power  as  a  police  ma^strate  in 
England  would  have.  Then  by  sect.  27  it  is  pro- 
vided that  "  the  Act  (with  the  exception  of  any- 
thing contained  in  it  which  is  inconsistent  with 
the  treaties  referred  to  in  the  Acts  so  repealed) 
shall  apply  (as  regards  crimes  committed  either 
before  or  after  the  passing  of  this  Act)  in  the  case 
of  the  foreign  states  with  which  those  treaties 
were  made,  in  the  same  manner  as  if  an  Order  in 
Council  referring  to  such  treaties  had  been  made 
in  pursuance  of  this  Act,  and  as  if  such  order  had 
directed  that  every  law  and  ordinance  which  is  in 
force  in  any  British  possession  with  respect  to 
such  treaties  should  have  effect  as  part  of  this  Act." 
The  condition  imposed  by  sect.  3,  sub-sect.  2,  is  in- 
consistent with  the  treaty.  If  therefore  the  machi- 
nery of  the  Act  has  been  followed,  the  case  is  the 
same  as  if  an  Order  in  Council  had  been  made.  If  the 
condition  in  sub-sect.  2  of  sect.  8  is  inconsistent 
with  the  treaty,  it  does  not  apply.  The  matter  is 
made  more  clear  by  the  18th  section,  which  pro- 
vides that,  "  if  by  any  law  or  ordinance  made  beiore 
or  after  the  passing  of  this  Act  by  the  Legislature 
of  any  British  possession,  provision  is  made  for 
carrjang  into  effect,  within  such  possession,  the 
surrender  of  fugitive  criminals  who  are  in  or 
suspected  of  being  in  such  British  possession.  Her 
Majesty  may,  by  the  Order  in  Council  applying 
this  Act,  in  the  case  of  any  foreign  state,  or  by 
any  subsequent  order,  either  suspend  the  opera- 
tion, withm  any  such  British  possession,  of  this 
Act,  or  of  any  part  thereof  so  far  as  it  relates  to 
such  foreign  state,  and  so  long  as  suc)i  law  or 
ordinance,  or  any  part  thereof,  shall  have  effect  in 
such  British  possession,  with  or  without  modifica- 
tions and  alterations,  as  if  it  were  part  of  this 
Act."  The  intention  was  to  make  a  general  Act 
which  should  apply  to  all  cases  except  where  there 
was  anything  inconsistent  with  the  treaties 
referred  to.  The  treaty  of  1843  is  one  of  such 
treaties,  and  there  being  something  in  sect.  3, 
sub-seot.  2,  inconsistent  with  the  treatv,  the  con- 
dition so  imposed  does  not  apply  to  that  treaty. 
But,  further,  the  objection  which  was  taken  to  tne 
proceedings  in  moving  for  the  rule  is  answered  by 
the  affidavit  of  Adolphe  Moreau.  It  is  clear  that 
Bouvier  could  not,  until  he  had  been  rest:>red  or  had 
an  opportunity  of  returning  to  Her  Majesty's  domi- 
nions, be  detained  or  tried  for  the  offence  of  abtis 
de  confiance,  or  for  any  offence  committed  by  him 
prior  to  such  surrender,  other  than  the  extradition 
crime  proved  by  the  facts  upon  which  the  surren- 
der is  granted.  The  law  of  France  is  not  as  stated 
on  behalf  of  Bouvier.  This  court  will  be  guided  by 
the  statement  of  the  law  by  a  person  in  the  position 
of  M.  Moreau,  as  described  in  his  affidavit,  the 
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more  bo  as  the  circnUr  to  which  he  refers  is  also 
referred  to  bj  an  author  of  such  repute  as  M. 
Felix :  (see  the  passage  referred  to  at  vol.  2,  p.  333.) 
[Stoppeid  by  the  court], 

O.  Brovme,  in  support  of  the  rule. — Under  sect.  3, 
sub-sect.  2,  the  court  will  order  the  discharge  of 
the  prisoner  Bouvier.  It  is  not  clear  that  by  the 
law  of  France  provision  is  made  that  he  shall  not, 
until  he  has  been  restored  or  had  an  opportunity 
of  returning  to  Her  Majesty's  dominions,  be 
detained  or  tried  for  any  offence  other  than  the 
extradition  crime  proved  bj  the  facts  on  which  the 
fiurrender  is  grounded.  M.  Moreau  is  not  justified 
in  his  declaration  of  the  law  of  France,  which  is 
contrary  to  that  set  forth  in  Bouyier's  affidavits, 
and  the  cases  cited  from  Dalloz  at  p.  93  of  Clarke 
upon  the  Law  of  Extradition : 

The  rule  that  a  prisoner  surrendered  upon  a  oharve  of 
crime,  bat  aoonsea  also  of  misdemeanor,  should  only  be 
tried  for  the  crime,  had  been  acted  upon  in  the  case  of 
Dermenon,  who  was  given  up  by  Geneva  in  1840  on  a 
charge  of  fraudulent  bankruptcy.  The  renvoi  of  the 
Ghambre  de  Ifises  en  Aoonsatlon  ordered  that  if  acquitted 
on  this  charge  he  should  be  tried  for  simple  bankruptcy 
and  breach  of  trust.  He  was  so  acquitted,  and  the 
Minister  of  Justice  held  himself  bound  to  re-deliver  him 
to  Geneva.  That  State  refused  to  receive  him ;  but  the 
question  whether  this  operated  as  a  new  extradition,  or 
whether  he  ought  to  be  liberated  at  the  French  frontier, 
was  held  to  be  a  purely  political  matter :  (Dallos,  Jurisp. 
G^.  1840. 1.,  438.) 

The  rule  was  aJso  recognised  in  the  case  of  Sauve,  a 
deserter  from  the  French  army,  accused  of  theft.  He 
was  delivered  up  by  Switzerland  on  the  express  condi- 
tion that  he  should  not  be  tried  as  a  deserter,  but  only 
for  the  thef^  for  which  he  had  been  condemned  par 
eontwnaee.  It  was  held  in  this  case  that  tiie  judges,  em- 
powered according  to  the  information  to  judge  of  the 
misdemeanor  as  well;as  the  crime,  ought  to  declare  them- 
selves without  jurisdiction  over  the  former.  Sauve  was 
tried  and  condemned  as  a  deserter,  but  this  jud^ent  was 
overruled  by  the  Conseil  de  B^vision  of  Pans,  and  he 
was  sent  back  to  be  allowed  to  purge  his  contumacy, 
and  to  be  tried  for  the  thefts  charged  against  him : 
(Dalloz,  Jurisp.  G^n.  1862,  Y.  159.) 

Other  cases,  however,  show  that  the  principle 
mast  be  faken  with  some  modifications : 

In  the  case  of  Wolf  Cromb<ick^  in  1845,  the  prisoner 
was  delivered  np  by  Switzerland  for  *^faiuB  en  icritwre 
de  commerce**  The  order  of  extradition  was  creneral, 
but  this  was  the  only  description  of  forgery  specified  in 
the  treaty  under  which  he  was  claimed.  On  his  trial  the 
writings  proved  not  to  be  of  a  commercial  character,  and 
he  was  convicted  of  **  faux  en  ieriture  privie"  He 
thereupon  prayed  the  court  that  he  might  be  sent  back 
to  Switzerland,  quoting  Dermenon' a  case ;  but  this  point 
was  overruled,  and  he  was  sentenced  to  five  years  of 
*'  r4clv,8ion  **  and  to  "  VexpoeiUon"  He  appealed  to  the 
Oour  de  Cassation,  which,  after  deliberation  in  Ohambre 
de  Conseil,  decided  that,  as  the  ixeeAij  provided  for  the 
delivery  up,  not  onlv  of  those  declared  guilty,  but  of 
those  pursued  as  such  in  virtue  of  warrants  certified  by 
the  proper  legal  authority,  the  legality  of  the  extradition 
and  of  its  consequences  must  be  tested,  not  by  reference 
to  the  gravity  and  legal  character  of  the  crime  as  de- 
scribed in  the  sentence  of  condemnation,  but  with  regard 
to  the  original  charge  against  him  upon  which  he  was 

5ur9ued.    llie  appeal  was  therefore  rejected :  (Dalloz, 
urisp.  G^n.,  1845, 1.,  3.) 

In  the  same  year  the  Ahh4  Qrandfaux,  chargfed  with 
**fauBS  en4criture  privie  et  d'enlivement  de  mineura,**  was 
given  up  by  Tuscany,  with  an  express  stipulation  tiiat  he 
should  not  be  tried  for  the  latter  offence.  The  Chambre 
des  Mises  en  Accusation,  however,  finding  there  were  no 
sufficient  grounds  for  the  heavier  charge,  remanded  him, 
and  instructed  the  Cour  d' Assises  to  tryhim  for  the  smaJler 
offence.  On  appeal  against  this  arrSt,  the  Cour  de  Cassa- 
tion held  that  the  Criminal  Courts  must  proceed  without 
regard  to  the  conditions  of  extradition.  That  was  a 
matter  for  the  consideration  of  the  Grovemment,  which 
might  prevent  the  execution  of  the  sentence  and  redeliver 
the  criminal :  (Dalloz,  Jurisp.  G6n.  1845, 1.,  405.) 


The  other  French  decisions  refer  chiefly  to  the  incom- 
petence of  the  tribunals  to  consider  the  le^fality  of  the 
surrender  wUch  has  been  made.  The  doctrine  was  fully 
laid  down  in  the  case  of  Burgerey  in  1841.  He  was  given 
up  by  the  republic  of  Berne  on  a  charge  which  did  not 
come  within  tiie  treaty.  He  appealed  against  his  oonvitf- 
tion,  but  the  Cour  de  Cassation  held  tnat  the  two  conn- 
tries  might  have  extended  or  modified  the  convention  by 
subsequent  agreements,  according  to  the  requirements 
and  obligations  of  the  friendly  relations  which  subsisted 
between  them ;  that  the  Fren^  tribunals  were  not  called 
upon  to  inquire  into  the  reasons  which  had  determined 
the  Bepubhc  of  Berne,  the  sole  guardian  of  its  own  inde- 
pendence and  dignity,  to  grant  tiie  extradition ;  and  that, 
whether  it  had  been  demanded  or  spontaneousljy  accorded, 
the  prisoner  had  been  legally  remitted  to  the  lurisdiction 
of  tne  law  by  which  his  crime  was  punishable :  (Dalloz^ 
Jurisp.  G^n.  1841, 1.,  440.) 

[Blackbxibn,  J.  also  cited  the  following  from  the 

same  book,  p.  91 : 

Extradition  can  oxily  be  admitted  with  regard  to  a 
person  accused  of  a  crime  other  than  a  political  crime^  and 
not  of  a  misdemeanor.  It  follows  that  if  the  extradition 
has  been  obtained  of  a  person  accused  at  once  of  a  crime 
and  a  misdemeanor,  he  ought  not  to  be  put  npon  his  trial 
for  the  misdemeanor. 

And  again : 

The  order  of  extradition  states  the  act  upon  which  it  is 
founded,  and  that  act  alone  should  be  investigated. 

The  Attorney -Gensral  pointed  out  that  in  this  case 
the  warrant  of  committal  and  the  requisition  only 
mentioned  the  two  extradition  crimes — ^forgery  and 
fraudulent  bankruptcy.]  At  all  events,  it  does  not 
sufiBciently  appear  between  such  contradictory 
authorities  what  the  French  law  is  on  the  subject, 
and  therefore  extradition  oaght  not  to  be  granted 
under  the  present  Act. 

GocKBUKN,  C.J. — I  am  of  opinion  that  this  rule 
should  be  dischar^^.  I  rather  hesitate  to  express 
any  decided  opinion  as  to  the  construction  to  be 
put  upon  the  27th  section,  although  I  see  phunlj 
what  was  the  intention  of  the  Legislature— that  is 
to  say,  it  was  intended,  while  getting  rid  of  the 
statutes  by  which  the  treaties  were  confirmed,  to 
save  the  existing  treaties  in  their  full  integrity 
and  force.  This  has  been  probably  effected,  but 
is  certainly  not  very  clearly  expressed.  Nothing 
would  have  been  more  simple  than  to  enact  that, 
although  it  was  expedient  to  repeal  the  statutes, 
yet  that  the  treaties  should  still  nave  full  force  and 
effect  ;  instead  of  which  this  complicated  and 
obscure  language  has  been  adopted.  If  it  were 
necessary  in  the  present  case  to  aecide  that  point, 
I  should  have  been  prepared  to  do  so,  and  to 
declare  that  the  object  had  been  accomplished, 
though  at  the  same  time  I  should  be  disposed  to 
advise  the  Government  to  make  the  matter  safe 
by  amending  the  Act,  in  case  any  question  might 
hereafter  arise  upon  it.  Upon  the  second  ground 
upon  which  we  are  asked  to  discharge  the  rule,  I 
think  there  can  be  no  real  doubt.  Sj  sect.  3,  sub- 
sect.  2,  the  statute  is  to  have  full  force  where  nro- 
vision  is  made  by  the  law  of  the  state  demanaing 
the  extradition  of  the  criminal,  or  by  arrangement, 
that  the  fugitive  criminal  shall  not,  until  he  has 
been  restored,  or  had  an  opportunity  of  returning 
to  Her  Majesty's  dominions,  be  detained  or  tried 
in  the  foreign  state  for  any  offence  committed 
prior  to  his  surrender  other  than  the  extradition 
crime  proved  by  the  facts  on  which  the  surrender 
is  grounded.  I  consider  that  the  requirements  of 
this  provision  are  satisfied.  We  are  now  clearly  in- 
formed of  the  practical  working  of  the  French  law  by 
the  affidavit  of  M.  Moreau  referring  to  ihe  circular 
which  is  binding  upon  the  oourts  of  that  country. 
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It  expressly  provides  that  the  criminal  who  is  sur- 
rendered in  respect  of  one  offence  will  not  be  tried 
for  another,  until  he  has  been  restored  or  has  had 
an  opportunity  of  returning  to  Her  Majesty's 
dominions.  This  view  of  the  French  law  is  con- 
finned  by  M.  Felix,  M.  Blondel  and  other  authors 
of  the  highest  posible  authority.  I  am  satisfied 
that  we  must  discharge  the  rule. 

Blackbubn,  J. — I  have  no  doubt  that  it  was  in- 
tended that  the  old  treaties  should  still  have  force 
and  effect,  and  that  they  should  be  enforced  by 
the  machinery  provided  under  the  Extradition 
Act  1870.  It  was  not  intended  to  abrogate  the 
old  treaties,  but  I  have  very  serious  doubts  whether 
the  L^islature  have  effected  by  the  27th  section 
what  was  intended.  If  it  was  necessary  to  decide 
that  point,  I  should  desire  to  take  time  to  con- 
sider, but  I  content  myself  with  saying  that  it 
seems  desirable  that  there  should  be  some  further 
le^Iation  upon  the  subject.  But  upon  the  other 
point  I  am  of  opinion  that 'the  requirements  of 
sect.  2,  sub-sect.  3,  are  complied  with.  The  French 
law  does  provide  that  the  fugitive  criminal 
shall  not  be  tried  for  an  offence  committed  prior 
to  his  surrender  other  than  the  extradition  crime 
proved  by  the  facts  on  which  the  surrender  is 

Sounded.     When  we  read  the  affidavit  of   M. 
oreau  and  the  text  books,  this  is  made  clear.  The 
criminal  ouffhb  therefore  to  be  surrendered. 

MsLLOR,  J. — I  am  inclined  to  agree  with  the 
construction  of  sect.  27  suggested  by  the  Attorney- 
General  ;  but  I  feel  some  doubt,  and  it  would  be 
advisable  to  set  all  doubt  at  rest  by  further  legis- 
lation. Upon  the  other  point  I  entirely  agree  with 
the  judgments  of  my  Lord  and  my  brother  Black- 
burn. 

Rvle  diecliarged. 

Attorney  for  the  Grown,  The  Solicitor  to  tJie 
Treasury, 

Attorneys  for  applicant,  Saunders  and  Hawks' 
fordi  for  F,  Hwmksford,  Jersey. 


Saturday  y  Jan,  11, 1873. 
Bbg.  V,  The  Justices  of  Exeteb  ;  Ex  pa/rte  Makn. 

Alehouse  licence— ^Annual  value — Imyrovement  of 
premises — lUegcd  condition  in  licence — Quashing 
— Certiorari — 9  Qeo,  4,  c.  61 — The  Review  of 
Justices*  Decisions  Act  1872  (35  ^  36  Vict,  c,  26)— 
The  LicensifM  Act  1872  (36  &■  36  Vict.  c.  94,  ss. 
45,46). 

At  a  general  annual  licensi/ng  meeting,  the  occupier  of 
a  house  licensed  as  a  public-house  under  9  deo.  4, 
c,  61,  the  annual  value  of  which  was  under  302.  a 
year,  applied  for  a  rejiewal  of  the  licence.  The 
justices  renewed  the  licence,  hut  urUh  the  following 
notice  upon  it ; — "  This  licence  is  renewed  an  con- 
dition  tiuU  the  licensed  premises  shall,  befo^'e  the 
next  general  annual  licensing  meeting,  be  im- 
proved and  made  of  the  annual  value  of  30Z.,  in 
default  of  which  this  licence  vnllnot  be  renewed," 

Held,  upon  a  certiorari  to  quash  this  condition,  that 
the  provision  vn  sect,  46  of  tlie  Licensitig  Act  1872 
as  to  improving  the  premises  does  not  apply  to  a 
house  dCready  licensed  under  9  Qeo.  4,  c.  61 ;  a/nd 
that  the  condition  was  null  and  void.  The  court 
directed  that  this  judgvfient  should  be  intimated  to 
the  Justices,  hut  they  refused  to  qiAosh  the  cm.' 
dition. 

The  justices  did  not  appear  to  oppose  the  writ,  hut 
filed  an  affidavit  under  35.^  36  Vict,  c.  26,  s,  2 ; 


the  court  allowed  the  matter  to  be  dealt  with  by 

wa/y  of  motion, 
A  certiorari  had  issued  to  bring  into  this  court  a 
licence  granted  by  justices  of  Exeter  to  John  Mann. 
It  was  sought  to  quash  a  condition  in  the  licence, 
on  the  ground  that  the  justices  had  no  jurisdic- 
tion to  express  in  the  licence  any  such  condition, 
as  the  house  was  licensed  under  9  Geo.  4,  c.  61, 
before  and  at  the  time  of  the  passing  of  the  Act 
35  &,  36  Vict.  c.  94,  and  at  the  time  of  the  holding 
of  the  last  general  annual  licensing  meeting. 

Upon  the  licence  and  under  the  seal  the  follow- 
ing memorandum  was  written : — "  Take  notice, 
that  this  licence  is  renewed  on  condition  that  the 
licensed  premises  shall,  before  the  next  annual 
licensing  meeting,  be  improved  and  made  of  the 
annual  value  of  302.,  in  detault  of  which  this  licence 
will  not  be  renewed." 

The  justices  had  purposely  refrained  from  show- 
ing cause  why  the  writ  of  certiorari  should  not 
issue,  and  immediatelv  after  making  a  return  to 
the  writ  they  directed  their  chairman  to  file  an 
affidavit,  under  the  provisions  of  the  Review  of 
Justices*  Decisions  Act  1872  (35  &  36  Vict.  c.  26). 

Seot.  2  enacts ;  Whenever  the  decision  of  any  jostioe 
or  jaatioeB  is  called  in  question  in  any  Superior 
Coort  of  Common  Law  by  a  role  to  show  cause  or  other 

{>roce88  issued  upon  an  ex  parte  application,  it  shall  be 
awful  for  any  such  justice  to  make  and  file  in  such  court 
an  affidavit,  Bettin^^  forth  the  grounds  of  the  decision  so 
brouifht  under  review,  and  any  facts  which  he  may^  con- 
sider to  have  a  material  bearing  on  the  question  at  issue, 
without  being  required  to  pay  ssSj  fee  in  respect  of  filing 
such  affidavit,  or  any  stamp  duty  thereupon. 

Sect.  3 :  Whenever  any  such  affidavit  has  been  filed  as 
aforesaid,  the  court  shall,  before  making  the  rule  abso- 
lute against  the  justice  or  justices,  or  otherwise  deter- 
mining the  matter,  so  as  to  overrule  or  set  aside  the 
acts  or  decisions  of  the  justice  or  justices  to  which  the 
application  relates,  take  mto  consideration  the  matters 
set  forth  in  such  affidavit,  notwithstanding  that  no 
counsel  appear  on  behalf  of  such  justices. 

It  appeared  from  the  affidavit  that  the  justices, 
from  evidence  obtained,  were  of  opinion  that  the 
premises  occupied  by  John  Mann  were  not  of  the 
annual  value  of  30r.,  but  that,  inasmuch  as  the 

E remises  had  been  theretofore  licensed,  and  the 
usiness  thereof  properly  conducted  for  several 
years,  the  justices  had  renewed  the  licence  condi- 
tionally "  on  the  required  improvement  in  value 
being  made  to  the  premises  before  the  next  annual 
licensing  meeting,  as  provided  by  the  45th  and 
46th  sections  of  the  Licensing  Act  1872;"  and 
that  the  justices  had  given  their  best  and  most 
careful  consideration  to  the  several  clauses  and  pro- 
visions of  the  Act,  and  more  particularly  to  the 
45th  and  46th  sections  thereof,  and  to  other 
the  matters  and  things  in  reference  to  the  renewal 
and  conditional  grant  of  the  licence;  and  that  the 
grounds  on  whicn  they  had  come  to  their  decision 
(which  was  unanimous)  were,  that  they  "  verily 
believed  and  considered  the  same  to  be  in  accord- 
ance with  the  Licensing  Act  1872,  and  other  the 
statutes  in  connection  therewith." 

John  Mann  had  for  the  last  ten  years  holden  a 
general  public-house  or  licensed  victualler's  licence, 
under  9  Geo.  4,  c.  61,  which  contains  no  provision 
whatever  with  respect  to  the  rateable  or  annual 
value  of  the  house  to  be  licensed  thereunder. 
Exeter  is  a  city  containining  not  less  than  10,000 
inhabitants,  and  John  Mann's  premises  are  below 
the  annual  value  of  30L 

Poland  {Besley  with  him). — The  rule  was  made 
absolute  for  a  certioiari  last  term.    The  justices 
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have  intimated  their  intention  not  to  take  an^ 
steps  to  prevent  the  condition  being  quashed,  if 
the  court  thinks  that  it  ought  not  to  have  been 
imposed.  Therefore  the  matter  may  be  dealt  with 
at  once,  without  the  case  being  put  mto  the  Crown 
Paper.  [The  Coitbt  assented  tb  this  being  done.] 
The  only  question  then  will  be,  what  is  the  proper 
construction  to  be  put  upon  sects.  45  and  46  of  the 
Licensing  Act  1872.  These  sections  are  as  follows  : 
— Sect.  45 :  "  Premises  to  which,  at  the  time  of  the 
passing  of  this  Act  no  licence  under  the  Acts 
recited  in  the  Wine  and  Beerhouse  Act  1869 
(32  &  33  Vict.  c.  27),  [The  Acts  recited  are  11 
Geo.  4  &  1  Wm.  4,  c.  64;  4  &  5  Will.  4,  c.  85; 
3  &  4  Vict.  c.  61 ;  24  &  25  Vict.  c.  21 ;  26  &  27  Vict, 
c.  33 ;  and  23  Vict.  c.  27.  See  especially  s.  1  of 
3  &  4  Vict.  c.  61,  and  s.  8  of  23  Vict.  c.  27]  autho- 
rising the  sale  of  be^r  or  wine  for  consumption 
thereupon  is  attached^  shall  not  be  subject  to  any 
of  the  provisions  now  in  force,  prescribing  a  certain 
rent  or  value  or  rating  as  a  qualification  for  receiv- 
ing any  such  licence.  Premises  not  at  the  time  of 
the  passing  of  this  Act  licensed  for  the  sale  of  any 
intoxicating  liquor  for  consumption  thereupon,  shall 
not  be  qualified  to  receive  a  licence  authorising 
such  sale  unless  the  following  conditions  are  satis- 
fied : — (a)  The  premises,  unless  such  premises  area 
raUwav  refreshment  room,  shall  be  of  not  less  than 
the  following  annual  value :  If  situated  within  the 
City  of  London  or  the  liberties  thereof,  or  any 

Sinsh  or  place  subject  to  the  jurisdiction  of  the 
etropolitan  Board  of  Works,  or  within  the  four 
miles  radius  from  Charing-cross,  or  within  the 
limits  of  a  town  containing  a  population  of  not  less 
than  100,000  inhabitants,  50Z.  per  annum ;  or  if 
the  licenoe  do  not  authorise  the  sale  of  spirits,  20Z. 

Ser  annum.  If  situated  elsewhere,  and  within  the 
mits  of  a  town  containing  a  population  of  not 
less  than  10,000  inhabitants,  30Z.  per  annum ;  or  if 
the  licence  do  not  authorise  the  sale  of  spirits,  20Z. 
per  annum.  If  situated  elsewhere,  and  not  within 
any  such  town  as  above  mentioned,  151.  per  annum, 
or  if  the  licence  do  not  authorise  the  sale  of  spirits, 
12Z.  per  annum,  {h)  The  premises  shall  be,  in  the 
opimon  of  the  licensing  authority,  structurally 
adapted  to  the  class  of  hcence  for  which  a  certifi- 
cate is  sought:  Provided  that  no  house  not  licensed 
at  the  time  of  the  passing  of  this  Act  for  the  sale 
of  any  intoxicating  Irauor  for  consumption  on  the 
premises,  shall  be  qualified  to  have  a  licence  at- 
tached thereto,  autnorising  such  sale,  unless  such 
house  shall  contain,  exclusive  of  the  rooms 
occupied  by  the  inmates  of  such  house,  if  the 
licence  authorise  the  sale  of  spirits,  two  rooms; 
and  if  the  licence  do  not  authorise  the  sale 
of  spirits,  one  room  for  the  accommodation 
of  the  public."  Sect.  46 :  "  Whereas,  in  certain 
cases,  a  licence  under  the  Wine  and  Beer- 
house Acts  1869  and  1870  is  not  to  be  granted 
unless  the  house  and  premises  in  respect  or  which 
such  licence  is  granted  are  of  such  rent  and  value, 
or  are  rated  to  the  poor  rate  on  a  rent  or  annual 
value  of  such  amount  as  is  respectively  in  that 
behalf  stated  in  the  Acts  recited  in  the  Wine  and 
Beerhouse  Act  1869,  and  it  is  expedient  to  substi- 
tute in  such  cases  *  annual  value '  for  the  said 
rent,  value,  or  rating,  and  to  provide  for  the  ascer- 
taining the  annual  value  of  sach  house  and  pre- 
mises :  be  it  therefore  enacted,  that  in  cases  not 
provided  for  by  the  last  preceding  section,  a 
licence  under  the  Wine  and  Beerhouse  Acts  1869 
and  1870,  shall  not  be  granted  in  respect  of  any  pre- 


mises which  are  not,  in  the  opinion  of  the  licensing 
justices  who  grant  such  licence,  of  such  annual 
value  as  is  mentioned  in  that  behalf  in  the  Acts 
recited  in  the  Wine  and  Beerhouse  Act  1869,  and 
those  Acts  should  be  construed  as  if  *  annual  value' 
were  therein  substituted  for  'rent,'  *  value,'  'rated 
on  a  rent  or  annual  value,'  and  other  like  expres- 
sions. If  at  the  first  general  annual  licensing 
meeting  after  the  passing  of  this  Act,  the  licensing 
justices  are  of  opinion  that  any  premises  which  are 
licensed  for  the  sale  of  intoxicating  liquors  at  the 
passing  of  this  Act,  are  not  of  such  annual  value  as 
authorises  the  grant  of  a  licence  for  such  premises, 
they  may,  notwithstanding,  renew  such  licence 
upon  the  condition  to  be  expressed  in  the  licence, 
that  the  holder  thereof  before  the  next  general 
annual  licensing  meeting,  improve  the  premises  so 
as  to  make  them  of  sufficient  annual  value,  and  if 
the  holder  fail  to  comply  with  such  condition,  the 
licence  shall  not  be  renewed  at  such  next  general 
annual  licensing  meeting."  It  is  to  be  observed, 
that  no  property  qualification  whatever  was  im- 
posed upon  public  houses  by  the  9  Geo.  4,  c.  61. 
This  Act,  formerly  called  the  Alehouse  Act,  is  in 
the  Licensing  Act  1872  called  the  Intoxicating 
Liquor  Licensing  Act  1828.  (See  sect.  74  of  the 
Licensing  Act  1872,  the  interpretation  clause.) 
That  Act  of  1828  was  passed  at  a  time  when  the 
houses  licensed  under  the  Acts  recited  in  the 
Wine  and  Beerhouse  Act  1869,  did  not  exist. 
Those  houses  were  first  created  by  11  Geo.  4  & 
1  Win.  4,  c.  64  (the  Beer  Act),  and  23  Vict.  c.  27 
(commonly  called  Mr.  Gladstone's  Act)  respectively. 
No  property  qualification  was  imposed  upon  beer- 
houses by  the  original  Beer  Act.  Beerhouses  were 
first  made  subject  to  the  property  qualification  by 
3  &  4  Vict.  c.  61,  which  Act  applies  to  beerhouses 
only.  By  sect.  1  of  3  &  4  Vict.  c.  61,  it  is  enacted 
that  "  no  licence  to  sell  beer  or  cider  by  retail .  .  . 
shall  be  granted  to  any  person  who  shall  not  be 
the  real  resident  holder  or  occupier  of  the  dwelling- 
house  in  which  he  shall  apply  to  be  licensed,  nor 
shall  any  such  licence  be  granted  in  respect  of  any 
dwelling-house  which  shfdl  not,  with  the  premises 
occupied  therewith,  be  rated  in  one  sum  tu  the  rate 
for  the  relief  of  the  poor  of  the  parish,  township, 
or  place  in  which  such  house  and  premises  are 
situate,  on  a  rent  or  annual  value  of  15Z.  per  an- 
num," if  situated  within  the  Bills  of  Mortality,  or 
in  places  containing  10,(XK)  inhabitants,  &c.  By 
sect.  8  of  23  Vict.  c.  27,  it  is  enacted  that  "  no 
licence  to  sell  foreign  wine  by  retail  to  be  consumed 
on  the  premises,  shall  be  granted  for  any  refresh- 
ment house,  which,  with  the  premises  belonging 
thereto,  and  occupied  therewith,  shall  be  under  the 
rent  and  value  of  10?.  a  year."  In  like  manner,  23 
Vict.  c.  27,  by  the  8th  section  of  which  a  property 
aualification  is  imposed  upon  houses  licensed  for 
tne  sale  of  wine,  applies  to  wine  houses  only. 
These  are  tho  "Acts  recited  by  the  Wine  and 
Beerhouse  Act  1869,"  to  which  reference  is  made 
in  the  46th  section  of  the  Licensing  Act  1872,  and 
none  of  them  touch  9  G«o.  4,  c.  61.  It  being  the 
intention  of  the  Legislature  to  remove  all  doubts  as 
to  the  real  value  of  the  house  licensed,  under  the 
"  Acts  recited,"  **  rateable  value  "  being  an  uncer- 
tain value,  and  "rent  or  value"  being  a  vague 
expression,  the  46th  section  of  the  Act  of  1872  was 

fiassed  to  prevent  such  doubts  arising  for  the  future. 
Mellor,  J. — It  is  strange  that  the  Legislature 
should  have  raised  the  value  of  the  wine  and  beer 
houses,  and  have  left  the  value  of  the  other  houses 
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alone.  The  preamble  of  the  Act  includes  all  houses.] 
This  is  because  the  wine  and  beer  houses  had, 
nntil  the  passing  of  the  Wine  and  Beerhouse  Act 
1869,  been  licensed  by  the  Excise  only,  whereas 
the  pnblic-house  licences  had  been  always  under 
the  control  of  the  justices.  It  would  be  confisca- 
tion to  impose  the  new  property  qualification  upon 
old  pablic  houses.  [Mellor,  J. — ^As  to  confisca- 
tion, was  it  not  a  kind  of  confiscation  to  change 
rateable  into  annual  value  P]  Not  so;  it  was  only 
the  substitution  of  the  real  test  for  a  vague  and 
uncertain  one,  which  was  often  evaded.  The  old 
public-houses  are  expressly  excluded  from  the 
operation  of  sect.  45,  by  its  two  first  paragraphs. 
[Lush,  J. — Assuming  this,  was  there  any  legal 
obligation  to  renew  P]  No ;  but  it  is  the  practice 
to  renew  in  cases  where  there  is  no  complaint  as  to 
character.  [Cockburn,  C.J.— No  doubt  that  the 
justices  would  have  acted  harshly  if  in  such  a  case 
they  had  refused  without  reason,  but  still  they 
have  a  discretion  which  we  cannot  overrule.  But 
can  a  document  of  this  kind  be  so  divided  as  to 
be  quashed  in  part  P  We  are  confident  that  if  we 
say  that  the  justices  had  no  jurisdiction  to  impose 
such  a  condition,  they  will  treat  it  as  a  nullity 
when  the  time  comes.]  The  condition  is  illegal, 
and  ought  to  be  quashed.  Sect.  4S  of  the  Licen- 
sing Act  1872  prescribes  that  licences  granted  at 
the  first  licensmg  meeting  after  the  Act,  should  be 
in  the  forms  heretofore  in  use. 

No  counsel  appeared  for  the  justices. 

GocKBUBN,  G.«r. — The  condition  is  not  above,  but 
below  the  seal  to  the  licence,  which  is  good  in 
itself.  But  I  should  be  sorry  to  put  my  decision 
on  so  narrow  a  ground,  being  of  opinion  that  the 
iustioes  applied  sect.  46  of  the  Act  in  a  manner 
beyond  their  power.  Looking  at  sect.  45,  one  sees 
two  classes  of  cases — first,  licences  already  exist- 
ing ;  secondly,  licences  granted  after  the  passing 
of  the  Act ;  and  that  a  (Gstinction  was  intended  to 
be  made,  and  is  in  fact  made,  between  them. 
"  Premises  not  at  the  time  of  this  Act  licensed," 
excludes  existing  licences,  before  proceeding  to 
legislation  for  the  future.  With  natural  tenderness 
far  vested  interests,  the  Legislature  has  forebome 
to  require  what  might  be  beyond  the  means  of  the 
appUcant,  or  be  perhaps  physically  impossible. 
Where  there  is  a  public-nouse  licence  existing,  the 
section  does  not  apply.  The  justices  acted  beyond 
their  powers,  but  it  would  be  useless  for  us  to 
quash  a  condition  which  we  consider  altogether 
inoperative. 

Mjsllob,  J. — ^I  agree  with  the  decision  of  the 
court,  and  though  I  hesitate  as  to  the  construction 
of  the  Act,  I  do  not  hesitate  sufi&ciently  to  differ 
from  the  rest  of  the  court.  I  agree  that  it  is  idle 
to  quash  a  part  without  quashin&:  the  whole  of  the 
Hcence.  Tne  opinion  expressed  by  the  court  will, 
no  doubt,  prevent  the  justices  from  acting  on  the 
condition  they  have  imposed.  It  is  verv  inconve- 
nient that  the  court  should  be  called  upon  to 
decide  so  complicated  a  question  without  the 
assistance  of  counsel  on  both  sides.  At  any  rate, 
the  justices  should  have  given  a  full  reference  to 
the  statute  on  which  our  opinion  is  requested.  My 
hesitation  is  grounded  on  the  apprehension  of 
limiting  the  provisions  of  an  Act  passed  on  grounds 
of  pubKc  policy,  with  intent  to  check  intem- 
perance. The  words  seem  to  justify  the  construction 
put  on  them  by  the  court. 

Lush,  J. — I  do  not  doubt  that  the  justices  have 
put  a  wrong  construction  upon  sects.  45  and  46. 


Although  the  language  is  by  no  means  dear,  I 
think  our  judgment  accords  with  the  words  as 
well  as  the  intention  of  the  Act.  There  appear 
to  be  three  kinds  of  licence  referred  to :  existing 
public-house  licences,  existing  wine  and  beerhouse 
licences,  and  new  licences  of  both  kinds.  Sect.  45, 
in  substance,  says  that  existing  public-houses  shall 
not  be  subject  to  anv  value  ouanfication,  and  then 
proceeds  to  deal  with  future  licences.  Then  comes 
sect.  46,  dealing  with  beer  and  wine  houses.  Now 
it  might  well  be  that  some  of  these  houses  had 
got  wronglv  rated.  Such  houses  would  have 
become  disfranchised  bv  sect.  45,  were  it  not  for 
the  power  of  inserting  the  condition  given  by  sect. 
46.  The  two  sections  must  for  all  purposes  be 
read  together. 

Abchibald,  J. — The  sections  are  by  no  means 
clearlv  worded,  but  their  meaning  may  be  ascer- 
tained pretty  accurately.  Unless  the  earlier  para- 
graph of  sect.  45  be  unmeaning,  it  must  mean  that 
existing  public-houses  are  not  to  be  touched.  From 
the  use  of  the  word  "  authorises,"  in  sect.  46,  it 
also  appears  that  these  houses  are  excluded  from 
the  operation  of  that  section.  The  general  inten- 
tion of  the  Act  may  be  seen  in  the  preamble,  but 
that  intention  could  only  have  been  meant  to  be 
carried  out  with  due  regard  to  vested  interests. 
There  would  be  no  hardship  in  slightly  increasing 
a  property  qualification,  whereas  there  would  be  a 
great  haraship  in  creating  one  where  it  did  not 
exist  before. 

Licence  sent  hack  to  the  justices,  loith  the  opi/nion 
expressed  hy  the  court. 

Attorneys  for  applicant,  H,  J.  and  T,  GhUd,  for 
T.  Floud,  Exeter. 


Tuesday,  Jem.  21,  1873. 
Arnold  v.  Holbbook. 

Highuowy — Limited  dedication — Bight  of  owner  of 
soU  to  'olough  vm  footbath — B/ight  of  deviaiion 
where  highway  founderous — "Nwisaince — "BJlght  to 
abate. 

Appelkmt  was  the  occupier  of  a/n  arable  fidd,  across 
which  afootwoAf  ran,  which  had  been  used  as  a 
highway  hy  every  person  ai  his  pleasure,  hut  such 
user  hy  the  public  was  subject  to  the  right  of  the 
appellcmt  and  others,  the  owners  and  occupiers  of 
the  field,  to  plough  up  the  footway  whenever  they 
required  so  to  do  in  ploughing  the  field.  The  foot- 
way, after  being  last  pUmgheaup,  being  i/namuddy 
and  bad  condition,  the  public  demoited  on  to  the 
land  on  either  side,  and  vn  so  doing  vnjwred  the 
appellant's  cro^s.  To  prevent  this  deviation,  ap- 
petlant  placed  nurdles  at  intervals,  which  hurdles 
were  dangerous  to  the  public  vn  the  dark.  An 
action  of  trespass  haoing  been  brouaht  against 
respondent  for  entering  on  the  appellanVs  land 
and  knocking  down  some  of  the  hurdles : 

Held,  thai  the  public  had  tw  right  to  deviate  when 
the  footway  was  fov/nderovs  and  impassable,  in 
the  absence  of  evidence  that  such  a  right  had  been 
granted  by  the  owner  of  the  soil,  or  had  been  mvo- 
riahly  enjoyed ;  and  (2)  thai  even  supposing  the 
existence  of  the  hurdles  a  nuisance,  the  respondent 
was  not  justified  in  abating  it,  in  absence  of  piroof 
that  he  could  not  otherwise  enjoy  the  public  right. 

This  was  an  appeal  from  a  decision  of  the  Judge 

of  the  Countv  Uourt  of  Surrey,  holden  at  Brighton 

on  the  8th  March  1872. 
The  action  was  brought  by  the  appellant  to 
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recover  the  sam  of  21 L,  as  damans,  from  the  \ 
respondent,  for  entering  npon  certain  land  iu  the 
occupation  of  the  appellant,  and  palling  np  and 
throwing  down  twenty  hurdles  of  the  appellant, 
set  up  upon  the  said  land.  The  respondent  ap- 
peared and  defended  the  said  action. 

The  appellant  wa^  the  tenant  and  occupier  of  an 
arable  field,  situate  in  the  parish  of  Portslade,  in 
the  county  of  Surrey,  called  Aldrington  Laine, 
over  whicn  was  a  footpath  running  diagonally 
across  the  said  field,  in  a  straight  direction  from 
one  end  to  the  other,  and  whi^  path,  it  was  ad- 
mitted by  the  appellant,  the  public  had  a  right  to 
use ;  but  such  user  was  subject  to  the  right  of  the 
appellant  and  others,  the  owners  and  occupiers  of 
the  said  field,  to  plough  up  whenever  they  required 
so  to  do,  in  ploughing  tlie  said  above-mentioned 
field. 

The  right  of  the  appellant  so  to  ploush  up  the 
said  path  had  been  determined  by  the  judgment  of 
the  Court  of  Exchequer  Chamber,  in  the  action  of 
Arnold  v.  Blaker  (L.  Rep.  6  Q.  B.  433).  The  case 
for  the  opinion  of  the  court  in  that  action  was 
settled  by  Bramwell,  B.,  and  the  following  state- 
ments from  it  are  ie  be  taken  as  parts  of  this 
case: — 

"  The  footway  in  question  is  the  nearest  foot- 
way by  half  a  mile  from  the  Portslade  station  of 
the  London,  Brighton,  and  South  Coast  Bailway 
to  the  village  ana  parish  church  of  Portslade,  and 
is  the  only  footpath  leading  from  the  village 
to  the  station.  The  said  railway  station  was 
opened  for  public  traffic  in  lSi42,  and  since 
that  time  the  number  of  inhabitants  of  the 
village  and  parish  of  Portslade  has  increased 
very  largely.  68,774  railway  passenger  tickets 
were  issued  at  the  said  railway  station  m  1867,  and 
65,631  in  1868.  Since  1842  the  said  footway  has 
been  much  more  used  by  the  public  than  before 
that  time;  and  the  jurv  found  that  any  path 
which  prevented  the  plaintifP  from  plougning 
through  it,  as  formerly,  would  be  a  prejudice  to 
him  and  not  a  benefit. 

Prior  to  the  last  ploughing  up  of  the  said  path, 
and  to  the  said  action  of  Arnold  v.  Blaker,  the 
surveyors  of  the  parish  of  Portslade  had  hardened 
the  said  path  by  bringing  chalk  and  stones  upon 
it,  and  had  made  it  a  solid  and  raised  path,  of  the 
average  width  of  four  or  five  feet,  and  which  path 
the  plaintiff,  in  consequence  of  its  being  so  made 
Bolia,  could  not  plough  up,  and  he  thereupon 
brought  his  said  action  a^amst  the  surveyors  of 
highways  of  Portslade,  Bl&er  being  one. 

After  the  decision  of  the  Court  of  EzcheG|uer 
Chamber,  the  appellant  gave  the  parish  authorities 
notice  in  writing  to  remove,  and  they  thereupon 
removed  the  material  hardening  the  path,  and  the 
appellant  afterwards  ploughed  up  the  path,  as 
portions  of  the  field  were  plonghea  up  in  the  ordi- 
nary cultivation  thereof,  and  sowed  the  whole  with 
wheat,  but  did  nothing  after  such  ploughing  up 
and  sowing  to  make,  set  out,  or  define  the  said 
path  for  the  use  of  the  public. 

After  the  appellant  had  so  ploughed  up  and 
sown  the  said  field  and  path,  the  publiq  continued 
to  walk  across  the  field  m  the  direction  where  the 
path  had  been,  but  soon  finding  the  ground  where 
the  path  had  been  in  a  muddy  and  bad  condition, 
they  walked  out  on  either  side  of  it  for  a  better 
way,  and  in  some  parts  of  it  to  a  width  of  eighteen 
feet  or  thereabouts,  injuring  thereby  the  appel- 
lant's crops. 


To  prevent  the  public  from  so  walking  out  on 
either  side,  the  appellant,  in  the  month  of 
December,  placed  hurdles  on  the  parts  which  had 
been  thus  trodden  over  by  the  puolic  at  irregular 
intervals,  but  not  opposite  to  each  other,  thisy  being 
about  twelve  yards  from  each  other,  at  right  angles 
to  the  line  where  the  path  had  been  first  trodden 
out  on  either  side  of  it,  leaving  a  space  of  about 
six  feet  between  the  inner  ends  of  the  said  hurdles, 
which  hurdles  were  dangerous  to  the  public  in  the 
dark.  The  appellant  had  in  previous  years  placed 
at  intervals  bushes  for  a  similar  purpose,  after  the 
field  had  been  ploughed,  but  the  public  often 
walked  outside  of  them  when  the  path  had  become 
in  a  bad  condition. 

The  respondent  threw  down  three  of  the  said 
hurdles,  and  it  was  for  such  cJleged  trespass  that 
the  present  action  was  brought. 

The  appellant's  witnesses  were  cross-examined 
on  the  tacts,  and  at  the  close  of  the  appellant's 
case,  the  learned  judge  suggested  an  adjournment 
to  enable  the  parties  to  come  to  some  terms,  the 
learned  judge  having  suggested  that  it  would  be 
more  advantageous  to  all  parties  that  the  footpath 
should  be  hardened,  and  that  in  any  future  plough- 
ing the  appellant  should  plough  on  either  side  of 
the  path  instead  of  across  it.  But  such  adjourn- 
ment having  failed  to  produce  any  amicable 
arrangement,  the  learned  ]udge,  at  a  subsequent 
court,  without  calling  on  the  respondent,  gave 
judgment  in  favour  of  the  respondent,  on  the 
ground  that  it  was  the  duty  of  the  appellant,  aft^er 
he  had  ploughed  up  the  said  path,  to  set  out  again 
a  proper  path  for  the  use  of  the  public,  instead  of 
leaving  them  to  tread  out  a  path  in  the  best  way 
that  tney  could,  and  that  the  path  so  trodden  out 
having  become  in  a  muddy  ana  founderous  state, 
the  public  were  justified  in  deviating  on  the  appel- 
lant s  land  to  find  a  firmer  and  better  path  ;  that 
it  was  by  the  appellant's  own  negligence  that  the 
alleged  trespass  was  occasioned,  and  that  such 
negligence  contributed  to  the  injury  complained 
of,  and  that  the  respondent  was  therefore  justified 
in  removing  the  said  hurdles. 

The  question  for  the  opinion  of  the  Court  of 
Queen's  Bench  was,  whetner,  under  the  circum- 
stances stated,  the  respondent  was  or  was  not 
justified  in  removing  the  said  hurdles.  If  the 
court  should  be  of  opinion  that  he  was  justified  in 
doing  so,  the  judgment  of  the  court  below  was  to 
stand ;  but  if  the  contrary,  the  judgment  was  to 
be  reversed ;  the  costs  to  be  in  the  discretion  of 
the  Court  of  Appeal. 

Manisty,  Q.O.  (with  him  OromHia/tn),  for  the 
appellant,  after  stating  the  facts  of  the  case,  was 
stopped ;  and  the  court  called  on 
.  Brown,  Q.C.  (with  him  Lord),  for  the  respon- 
dent, who  contended,  first,  that  the  public  had  an 
absolute  right  to  deviate  to  the  right  or  left  of  the 
footway,  where  it  was  founderous ;  secondly,  that 
Quite  irrespectively  of  this  right,  the  hurdles  in 
tne  present  case  being  dangerous  to  the  public  at 
night,  any  one  of  the  public  might  throw  them 
down,  and  thus  abate  a  public  nuisance.  First,  by 
the  ancient  common  law  relating  to  highways,  if  a 
highway  becomes  founderous,the public  may  deviate 
to  the  right  or  the  left  of  it.  [Cockbubn,  C.J.— 
Does  not  that  apply  to  the  case  of  a  prescriptive 
highway,  and  not  to  a  highway  dedicated  subject 
to  such  a  limitation  as  exists  in  the  present  case  P 
Where  such  a  limitation  exists,  is  not  the  right 
strictly  subject  to  that  limitation  P]    In  Ta/ylor  v. 
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WhUehecid  (Doag.  745),  where  it  was  held  not  to  be 
a  good  jastification  in  trespass  that  the  defendant 
had  a  nght  of  way  over  part  of  plaintiff's  land,  and 
that  he  had  ^ne  npon  the  adjoining  land  beorase 
the  way  was  impassable  from  being  overflowed  by 
a  river,  Lord  Mansfield  distinguishes  such  a  case 
from  that  of  a  highway,  as  to   which  the   right 
would  be  indisputable.      His  Lordship    said   (p. 
749)  :  "  The  question  is  upon  the  grcmt  of  this 
way.     Now  it  is  not  said  to  be  a  grant  of  a  way 
generallV}  over  the  land,  but  of  a  precise  specific 
way.    llbie  grantor  says,  you  may  go  in  this  parti- 
oalar  line,  but  I  do  not  give  you  a  right  to  go 
either  on  the  right  or  left.    I  entirely  agree  with 
my  brother  Walker,  that  by  common  law,  he  who 
has  the  use  of  a  thing  ought  to  repair  it.     The 
firantor  may  bind  himself;  but  here  he  has  not 
done  it.   He  has  not  undertaken  to  provide  against 
the  overflowing  of  the  river ;  and  for  aught  that 
appears  that  mayhave  happened  by  the  neglect  of 
the  defendant.    Highways  are  governed  by  a  dif- 
ferent principle.    They  are  for  the  public  service, 
and  if  tne  usual  track  is  impassable,  it  is  for  the 
general  good  that  people  should  be  entitled  to 
pass  in  another  line."     So  in  BuUard  v.  Ha/rrison 
(4  M.  &  S.  387),  where  it  was  held  that  a  person 
who  prescribes  in  a  qtie  eataie,  cannot  justify  going 
out  of  it  on  the  adjoining  land  because  the  way  is 
impassable.  Lord  Ellenborough,  C.J.  takes    the 
same  distinction  between  a  private  way  and  a 
hij^way,  as  the  footpath  in  the  present  case  is. 
"  The  question,'*  said  his  Lordship,  "  intended  to 
be  agitated  upon  this  record  is,  whether  in  the 
case  of  a  private  way,  the  grantee  may  break  out 
and  go  extra  viam,  if  it  be  impassable,  as  in  the 
case  of  a  public  way.  As  to  that,  I  consider  Taylor 
V.  Whitehead  has  settled  the  distinction,  that  the 
right  of  going  on  the  adjoining  land  extends  not 
to  private  as  well  as  pubuc  ways.    And  there  may 
be  many  reasons  in  tne  case  of  highways,  why  the 
public  should  have  an  outlet,  because  it  is  for  the 
public  ^ood  that  a  passage  should  be  afforded  to 
the  subjects  at  all  times,    '^xxt  the  same  necessity 
does  not  exist  in  the  case  of  a  private  right  ;**  ana 
his    Lordship    referred    to    Williams'    note    to 
F(mifret  v.  Bycrqfl  (1  Saun.  323,  note  6).   La  Young 
(ILd.  Bay.  725),  we  find  that  it  was 


V. 


ruled  at  Nisi  Prius  that  every  man  of  common 
right  may  justify  the  going  of  his  servants  or  of 
his  horses  upon  the  banks  of  navigable  rivers,  for 
towing  barges,  &o.,  to  whomsoever  the  right  of  the 
soil  bSongs ;  and  if  the  water  of  the  river  impairs 
and  decreases  the  banks,  &o.,  then  they  shall  nave 
reasonable  way  for  that  purpose  in  the  nearestpart 
of  the  field  next  adjoiuing  to  the  river ;  and  Holt, 
C.  J.,  compared  it  to  the  case  where  there  is  a  way 
through  a  great  open  field,  which  way  becomes 
founderons,  the  travellers  may  justify  the  going 
over  the  outlets  of  the  land  not  inclosed,  next 
adjoining.  [Cockbukn,  C.J. — The  word  "outlets" 
seems  to  mean  something  between  the  highwav 
and  the  field.  It  supposes  that  the  field  througn 
which  the  road  runs  is  separated  from  the  road  by 
something  called  an  oudet  Blackbubn,  J. — ^And 
that  is  an  authority  that  the  right  to  deviate 
is  not  without  stint  or  limit.]  In  Boll.  Abridg. 
tit.  "Chimin  Common,"  pi.,  p.  390,  we  read: 
"Si  la  soit  un  common  chimin  pur  touts  les 
subjects  le  roy  et  ad  estre  use  temps  dont 
memorie  que  c|uant  le  chimin  ad  estre  foun- 
derons, les  subjects  le  roy  hont  use  daler  per 
outletts  snr  le  torre  prochein  adjoynant,  le  chimin 

IiUg.  Oas.— Vol.  VKL 


gisant  en  le  open  field  nemy  enclose,  ceux  ouUetts 
sont  parcell  de  chimyn,  car  les  subjects  le  roy 
doint  aver  un  bon  passage,  et  le  bon  passage  est 
le  chimin,  et  nemy  solement  le  beaten  tracke, 
car  si  la  terre  adjoynant  soit  meme  ove  graine  lee 
subjects  le  roy  (le  chimyn  esteant  founderous) 
poient  aler  sur  le  graine  (Trin.  10  Car.  B.  B.)  Per 
curicvm. — Sur  un  tryall  al  barr  sur  un  information 
vers  Sir  Edward  Buncombe."  [Cockburn,  C.J. — 
I  see  that  Comyn  (Dig.  tit.  "  Chimin,  A."  286)  uses 
the  same  word,  otULets :  "  If  a  highway  lies  in  an 
open  field,  and  passengers  use  to  turn  out  of  the 
great  track  when  it  is  founderous,  these  out- 
lete  are  part  of  the  highway."]  In  Henn's  case 
(Sir  W.  Jones,  Bep.  296),  we  read,  "  The  judges 
agree  that  it  hath  been  adjudged,  that  if  a  man 
do  inclose  where  he  may  by  law,  that  he  is  bound 
to  have  a  good  way,  and  also  to  keep  it  in  con- 
tinual repair  at  his  own  charge,  and  the  country 
ought  not  to  be  contributory  thereto.  Mr.  Attorney 
said  it  was  a  Norfolke  case,  that  in  an  action  of 
trespass  for  debrusing  his  close,  the  defendant 
pleaded  that  time  out  of  mind  there  was  a  common 
footpath  through  that  dose,  &o.  The  plaintiff 
replyed  that  the  defendant  went  in  other  places 
out  of  the  way  (which  was  a  kind  of  new  assign- 
ment) ;  the  defendant  rejoyned  that  the  footpath 
was  adeo  rutoaa  et  funderosa  in  default  of  the 
plaintiff  which  ought  to  amend  it,  that  he  could 
not  pass  along  that,  and  therefore  he  went  as  near 
the  path  as  he  could  in  good  and  passable  way, 
and  this  was  resolved  a  good  plea  and  justification ; 
out  of  which  Mr.  Attorney  inferred  that  in  case 
where  a  man  incloseth  and  doth  not  make  a  good 
way,  it  is  lawful  for  passengers  to  make  gaps  in 
his  hedges  to  avoid  tne  ill  way,  so  that  they  do  not 
ride  further  into  his  inclosed  grounds  than  is 
needful  for  avoiding  the  bad  way.  [Blackbusn,  J. 
— The  inference  of  the  Attorney-General  is  not  a 
decision  of  the  court.  Lush,  J. — ^And  there  the 
owner  was  bound  to  repair.]  That  is  so  in  this 
case,  but  it  does  not  appear  to  have  been  so 
in  other  cases.  In  Ahaor  v.  French  (2  Show.  28), 
in  trespass  the  defendant  pleaded  that  there 
was  a  highway  from  such  a  piace  to  such  a  place, 
that  the  plaintiff  stopped  the  same  so  as  he  could 
not  pass,  and  that  therefore  he  went  over  the 
plaintiff's  close,  doing  as  little  harm  as  he  could, 
and  the  plea  was  held  ^ood  upon  demurrer,  "  for 
if  the  wav  be  so  foul  as  is  not  passable,  I  may  then 
justify  the  going  over  another  man's  close  next 
adjoining."  [Blackbukn,  J. — If  that  were  law  it 
would  follow  that  if  I,  being  owner  of  Whiteacre, 
you  being  owner  of  Blackacre,  dedicate  a  strip  of 
lajid  at  the  edge  of  Whiteacre  as  a  highway,  I 
thereby  give  to  the  public  a  right,  in  case  the  way 
becomes  founderous,  to  go  over  your  property, 
Blackacre,  which  would  certainly  be  a  very  start- 
ling thin^.]  Blackstone  (2  Com.  36)  says  :  **When 
the  law  gives  anything  to  one  it  ^ves  impliedly 
whatsoever  is  necessary  for  enjoying  the  same. 
By  the  law  of  the  Twelve  Tables  at  Bome,  where 
a  man  had  the  right  of  way  over  another's  land, 
and  file  road  was  out  of  repair,  he  who  had  the 
right  of  way  misht  go  over  any  part  of  the  right 
he  pleased,  whicn  was  the  established  rule  in  public 
as  well  fis  private  ways.  And  the  law  of  Eng- 
land seems  to  correspond  with  that  of  Bome  as  to 
highways  and  private  ways  having  their  origin  in 
the  necessity  of  the  thins,"  &c.  The  text  oooks 
on  the  subject  are  unanimous  in  favour  of  this 
right  of  the  public  in  case  of  highways.    Gale  on 
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Easements,  p.  492,  refers  to  a  "  mistake  <^  Black- 
stone,  who  lays  it  down  that  in  pablic  as  well  as  in 
private  ways,  a  man  who  had  the  right  of  way 
might,  if  it  were  ont  of  repair,  go  over  the  adjoin- 
ing land.  The  cases  cited  oy  Blackstone,"  says  the 
aathor,  "  in  support  of  this  proposition,  appear  to 
be  those  of  pabhc  ways  onlj.  This  distinction  is 
also  recognised  by  the  civil  law;  if  the  pablic 
highway  was  impassable,  a  traveller  might  pass 
along  the  land  adjoining;  bat  no  such  right 
appears  to  nave  existed  in  respect  of  private  ways ;" 
and  he  cites  the  Boman  law :  "  Gam  via  pablica 
vel  flaminis  impetn  vec  rain&  amissa  est,  vicinas 
proximos  viam  prsastare  debet."  So  Glen  on  High- 
ways, p.  176 :  "  It  seems  to  be  established  that  S  a 
common  highway  is  in  farrows  and  oat  of  repair, 
as  to  become  impassable,  or  even  duigerons  to  be 
travelled  over,  or  incommodioos,  the  pablic  have  a 
right  to  go  upon  the  adjacent  land,  and  it  makes 
no  difference  whether  it  be  sown  with  grain  or 
not."  [MsLLOA,  J. — ^No  doabt  it  has  moi  the 
prevailing  impression  hitherto  that  such  a  right 
exists.  In  the  notes  to  Dovaston  v.  Payne  (2  S.  L.  G. 
131),  it  is  laid  down  that  **  if  a  highway  become 
so  oat  of  repair  and  foanderoas  as  to  be  impas- 
sable, or  even  incommodions,  the  pablic  have  a 
riffht  to  go  on  the  adjacent  sroand,  whether  it  be 
cultivated  or  uncultivated ;  citing,  in  addition  to 
the  authorities  already  referred  to,  1  Hawk.  P.  G. 
76,  s.  2.]  The  same  view  is  expressed  in  the  last 
edition  of  Bom's  Justice  of  the  Peace,  tit.  "  High- 
ways," p.  984.  Beg.  v.  2%6  Inhahiicmis  of  Homeea 
(23  L.  J.  59,  M.  G.),  andDaioef  v.  HcuwUm (8 G.  B., 
N.  S.,  848)  were  also  referred  to.  The  existence 
of  this  right  on  the  part  of  the  public  explains  the 
existence  of  the  strips  of  waste  land  by  the  side  of 
roads.  '*  It  is  said  that  in  former  times  the  land- 
owners, to  prevent  their  fences  being  broken  and 
their  crops  spoiled  when  the  roads  were  ont  of 
repair,  set  back  their  hedges,  leaving  strips  of 
waste  land  at  the  side  of  the  road,  along  whicn  the 
public  might  travel  without  goinff  over  the  lands 
m  cultivation :"  (WiUiams'  K^T  Property,  313.) 
[GocKBUBir,  G.J. — In  all  these  cases  cited  the  high- 
way was  a  prescriptive  one,  and  there  is  a  body  of 
autiiority  for  the  proposition  that  in  the  case  of 
such  a  hiffhway  tne  public  have  a  right,  if  they 
cannot  otnerwise  get  along  by  reason  of  the 
founderous  state  of  the  highway,  to  ^  upon  the 
adjoining  lands.  But  there  is  nothmg  to  show 
that  this  footpath  is  a  prescriptive  highway ;  and 
if  it  is,  it  is  a  prescriptive  highway  restricted  by 
the  owner's  right  to  plough  it  up.]  If  this  is  a 
matter  in  doubt,  it  should  to  remembered  that  the 
evidence  for  the  defence  was  not  gone  into  before 
the  Gounty  Gourt  judge,  who  decided  against  the 

Elaintiff  on  his  own  evidence.  Secondly,  these 
urdles  are  stated  in  the  case  to  be  dangerous  to 
the  public  using  this  footway  by  nieht,  and  the 
defendant  was  therefore  entitled  tolniock  them 
down.  [BiACKBUBV,  J. — Is  there  any  authority  for 
the  proposition  that  if  something  is  so  near  to  a 
highway  as  to  be  dangerous,  but  is  not  on  it,  any 
one  may  abate  it  as  a  naisance  P]  In  Ha/rdcasUe 
V.  South  Yorkshire  Railway  amd  Ewer  Dun  Oomr 
^ny  (4  H.  &  N.  74),  Pollock,  G.B.,  delivering  the 
judgment  of  the  court,  says :  "  When  an  excava- 
tion is  made  adjoining  to  a  public  way,  so  that  a 
person  walking  upon  it  mignt,  by  making  a  fidse 
step,  or  being  affected  with  sudden  giddmess,  or 
in  the  case  oi  a  horse  or  carriage  way,  might  by 
the  sudden  starting  of  a  horse,  he  thrown  into  tlie 


excavation,  it  is  reasonable  that  the  person 
sach  excavation  should  be  liable  for  the  oonse- 
quenoes ;  but  when  the  excavation  is  made  at  some 
oistance  from  the  way,  and  the  person  falling  into 
it  would  be  a  trespasser  upon  the  defendant's  land 
before  he  reached  it,  the  case  seems  to  to  us  to  be 
different.  .  .  .  We  think  that  the  proper  and 
true  test  of  legal  liiibility  is,  whether  the  excava- 
tion be  subetanUaUy  adjoinvng  the  way,  and  it 
would  be  very  dangerous  if  it  were  otherwise — if 
in  evejry  case  it  was  to  be  left  as  a  fact  to  the  juiy 
whether  the  excavation  were  sufficiently  near  to 
the  highway  to  be  dangerons."  [Gockbubit,  G  J. 
— ^But  though  an  action  might  be  maintainable  in 
such  a  case,  could  any  person  go  with  a  cart  load 
of  materials  and  fill  up  the  excavation  P]  In 
Bamee  v.  Ward  (9  G.  B.  392),  where  the  defendant 
was  held  liable  for  an  injury  caused  by  an  excava- 
tion a^oininff  a  public  footway,  MauJe,  J.,  in 
deliverinfl^  judjopnent,  says  that  "the  arguments 
for  the  plaintiff  were,  that  when  a  public  way  has 
existed  from  time  immemorial,  the  public  have  a 
right  to  enjoy  it  with  ease  and  security ;  and  that 
if  a  man  prevents  that  enjoyment,  even  by  the  use  of 
his  own  property,  he  is  responsible  as  vx  a  public 
nuisance ;"  whilst  on  the  part  of  the  defendant  it 
was  argued,  that  no  use  which  a  man  chooses  to 
make  of  his  own  property  can  amount  to  a 
nuisance  to  a  public  or  private  right,  unless  it  in 
some  way  interferes  with  the  lawful  enjoyment 
of  that  right.  The  judgment  of  the  court  was 
this :  **  Gonsidering  tnat  the  present  case  refers  to 
a  newly  made  excavation  a4Joining  an  immemorial 
public  way,  which  rendered  the  way  unsafe  to  those 
who  used  it  with  ordinary  care — it  appears  to  us, 
after  much  consideration,  that  the  aefendant,  in 
having  made  that  excavation,  was  guilty  of  a 
public  nuisance,  even  thoueh  the  danger  consisted 
m  the  risk  of  accidentally  &viating  from  the  road ; 
for  the  danger  thus  created  may  reasonably  deter 
prudent  pentons  from  using  the  way,  and  thus  the 
full  ei\joyment  of  it  by  the  public  is  in  effect  as 
much  impeded  as  in  the  case  of  an  ordinary  nui- 
sance to  a  highway."  These  remarks  are  strictiy 
applicable  to  the  preuent  case ;  and  if  so,  the  de- 
fendant would  be  entitled  to  treat  the  hurdles  as  a 
nuisance ;  for  they  are  found  to  be  dangerous  to 
any  person  using  the  footpath  at  night  who  may 
deviate.  [Gockbubn,  G.J. — The  deviation  in  the 
present  case  is  not  an  accidental  one,  bat  a  designed 
and  wilful  one  J 

Mamaty,  Q.G.  in  reply. — In  Ha/rdcastle  v.  South 
Yorkshire  BailMoy  and  Biver  Dun  Company  {ubi 
sup.),  the  court  in  giving  judgment  says :  **  When 
a  man  dedicates  a  way  to  the  public,  there  does  not 
seem  any  just  ground,  in  reason  and  good  sense, 
that  he  should  restrict  himself  in  the  use  of  his 
land  adjoining  to  any  extent  further  than  that  he 
should  not  make  the  use  of  the  way  dangerous  to 
the  persons  who  are  upon  it  and  using  it.  To  do 
so  would  be  derogating  from  his  grant;  but  he 
gives  no  liberty  or  licence  to  the  persons  using  the 
way  to  trespass  upon  his  a4joimng  land ;  and  if 
they  in  so  doing  come  to  misfortune,  we  think 
they  must  bear  it,  and  the  owner  of  the  land  is  not 
responsible.  [Biackjbubn,  J. — ^Even  supposing  the 
hurdles  in  the  present  case  to  be  a  nuisance,  I  am 
much  startied  at  the  proposition  that  any  person 
who  likes  may  abate  it,  unless  he  cannot  otherwise 
eiyoy  the  public  right.  Mellob,  J. — In  Dimes  v. 
PelUif  (15  Q.  B.  276),  it  was  held  that  a  private 
individual  cannot  justify  damaging  the  property 
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of  another,  on  the  groand  that  it  is  a  nuisance  to  a 
pablio  right,  unless  it  does  him  a  special  injury. 
UOCKJBUBN,  C.J. — If  our  decision  is  in  your  favour, 
do  you  claim  to  have  judgment  for  the  sum  of 
212.  claimed  in  the  action  rj  The  plaintiff's  only 
desire  is  to  have  the  legal  question  determined; 
he  does  not  insist  on  the  211. 

GocKBTJBN,  G.  J. — We  must  deal  with  the  case  as 
it  now  comes  before  us.  If  it  had  been  desired  to 
adduce  evidence  on  behalf  of  the  defendant  that 
should  have  been  done  at  the  trial.  We  are  of 
opinion  that  the  judgment  of  the  County  Court 
Judge  in  favour  of  the  defendant  must  be  reversed. 
It  is  Quite  unnecessary  to  quarrel  with  or  indeed  to 
consider  the  right  of  the  public,  as  stated  in  the 
old  cases,  where  the  hignway  is  founderous,  to 
deviate  on  to  the  adjoining  lands.  It  may  be  that 
from  the  nature  of  the  times,  the  roads  formerly 
beings  few,  the  right  of  the  public  to  do  so  was 
indispensable,  and  became  well  established.  It  may 
well  be,  too,  that  the  liability  to  repair  the  roads  of 
the  country  not  'being  in  those  days  well  settled, 
it  was,  for  the  public  good  and  convenience,  neces- 
sary to  establish  the  rule  that  where  the  roads 
were  not  in  a  proper  condition  to  travel  upon,  the 
public  might  do  the  best  they  could,  at  the  expense 
of  the  owners  of  the  a^'oining  lands.  But  the 
cases  seem  to  have  been  those  m  which  no  ri^ht 
was  reserved  to  the  owners  of  the  road  qualifying 
the  richt  of  the  public  to  use  it.  Whether  the 
user  of  the  road  in  the  present  case  be  modern  or 
not,  we  find  that  the  owner  has  reserved  to  himself 
the  right  to  plough  it  up  in  the  ordinary  course  of 
cultivating  his  land ;  and  a  path  is  given  by  him 
to  the  public  in  a  precise  and  known  direction. 
When  tne  owner  is  ploughing  the  rest  of  his  field, 
the  pathway  soon  gets  into  a  muddy  and  perhaps 
impassable  condition.  But  inasmuch  as  the  owner 
has  a  right  so  to  plough  up  the  pathway,  unlike, 
in  this  respect,  the  cases  cited  by  Mr.  brown,  a 
totally  different  state  of  things  arises  from  that 
existing  in  those  cases.  The  owner  has  a  legal 
right  to  turn  the  pathway  into  a  condition  which 
renders  it  impassable — ^he  has  reserved  that  ri^ht 
to  himself  contemporaneously  with  the  dedication 
of  it  to  the  public  as  a  highway — ^the  public  must 
therefore  take  it  tcdem  qiiolem  the  owner  has  dedi- 
cated it ;  if  they  use  it  at  all  they  must  take  it  as  they 
find  it.  If  it  becomes  impassable,  it  does  not  follow 
that  the  ordinary  rule  of  law  as  to  highways  which 
has  been  cited  applies.  As  to  the  second  point 
insisted  on  by  Mr.  Brown,  I  cannot  conceive  that 
there  can  be  anything  in  the  circumstances  of  this 
case  to  entitle  the  defendant  to  go  and  knock 
down  the  hurdles  put  up  by  the  plaintiff — hurdles 
placed  where  they  are,  not  to  interfere  with  the 
user  of  the  pathway  by  the  public,  but  merely  to 
mark  out  the  limit  of  the  diedication.  It  may  be 
that  where  anything  is  so  closely  contiguous  to  a 
highway  that  persons  passing  fhlong  the  highway, 
though  using  reasonaole  care,  may  still  be  liable 
to  injury  from  the  proximity  of  this  thing,  that  a 
right  of  action  may  accrue  to  any  person  who  is 
injured ;  but  it  is  a  very  different  thing  to  say 
that  any  person  can  go  and  abate  it  as  a  nuisance. 
The  case  which  was  last  cited  shows  that  an  indi- 
vidual can  only  abate  a  nuisance  where  it  is  neces- 
sary to  the  user  of  his  own  right  that  the  nuisance 
should  be  abated.  No  such  nuisance  existed  in  the 
present  case ;  and  the  abatement  was  only  neces- 
sary to  a  person  seeking  to  enjoy  a  right  of  devia- 
tion which  does  not  exist.    The  defeimant  had  no 


right,  for  the  sake  of  the  general  public,  to  throw 
down  the  hurdles.  On  both  pointis,  therefore,  the 
case  of  the  defendant  fails ;  and  the  judgment  of 
the  court  below  must  therefore  be  reversed. 

Blackburn,  J. — I  am  of  the  same  opinion — ^that 
the  judgment  of  the  County  Court  Judge  cannot 
stand;  and  that,  as  the  case  is  stated  before  us, 
all  we  can  do  is  to  reverse  that  judgment,  without 
ordering  that  the  appellant  is  to  have  judgment 
for  211. — a  course  which  the  counsel  for  the  appel- 
lant are  contented  with.  The  first  question  is, 
whether  there  exists  a  right  of  deviation  here  be- 
cause the  footway  is  founderous  and  parts  of  it  im- 
passable. As  to  that,  I  agree  that  there  are  many 
dicta  to  be  found  in  the  text  books  in  favour  of  the 
view  that  such  a  right  of  deviation  exists ;  but 
there  is,  notwithstanding,  no  authority  for  it.  Sir 
Edward  Dtmcomb*a  case  (Cro.  Car.  366)  is  the 
foundation  on  which  the  whole  doctrine  rests,  and 
the  only  case  at  all  like  the  present.  In  that  case 
there  was  a  prescriptive  highway,  and  when  it  was 
out  of  repair  there  existed  a  prescriptive  right  of 
user  by  tne  public  of  what  is  called  the  outlets  of 
the  highway,  which  I  understand  to  mean  certain 
definite  portions  of  the  land  acyoining  the  high- 
way—not at  sXi  that  the  public  had  a  right  to  go  any- 
where they  liked.  What  was  done  in  that  case  was 
this:  Sir  Edward Dunoomb  having  taken  posses- 
sion of  the  outlets  and  inclosed  them,  tnereby 
deprived  the  public  of  a  right  which  they  formerly 
possessed;  and  it  was  held  that  thene  was  an 
obligation  on  him  to  keep  the  way  in  repair  at  his 
own  charge  and  peril — a  primary  liability  which 

the  parish  could  enforce  bg^^^^^  ^^^>  ^  ^®  ^^ 
deprived  the  public  of  their  former  right  of  deviat- 
ing on  to  the  outlets.  And  I  think  it  would  be 
veiy  reasonable  to  hold  that  where  a  prescriptive 
highway  runs  across  an  open  common,  priTndjade,  , 
umess  something  is  shown  to  the  contrary,  when 
that  highway  becomes  founderous,  the  public 
would  have  a  right  to  deviate  to  that  extent.  But 
where  there  is  no  prescriptive  right  of  this  kind,  I 
must  say,  though  there  are  several  dicta  of  great 
weight,  there  is  no  authority  to  show  the  exist- 
ence of  a  common  right  on  the  part  of  the  public 
to  deviate  to  the  lands  on  eitner  side,  whether 
those  luids  be  subject  to  any  prescriptive  obliga- 
tion or  not ;  and  where  there  are  in  the  case  dis- 
tinct intimations  of  the  non-existence  of  such  a 
right  to  deviate,  it  would  require  extreme  authority 
to  satisfy  me  that  any  person  dedicating  to  the 
public  a  footway  of,  say  six  feet  broad,  across  his 
field,  would  thereby  give  the  public  a  right  to  de- 
viate on  either  side  into  his  field.  Whether,  in  the 
present  case,  there  was  any  prescriptive  light  so 
to  deviate,  is  a  different  question.  It  is  enough  to 
say  that  there  is  no  evidence  of  any  such  prescriptive 
right.  Because  the  owner  has  reservea  to  himself 
a  right  to  plough  up  the  footway,  it  cannot  be  said 
that  the  public  nas  therefore  a  right  to  deviate.  It 
would  be  a  different  matter  if  the  plaintiff  had  by 
any  wrongful  act  of  his  own,  stopped  up  the  high- 
way. I  think  that  the  case  cited  from  Showers 
shows  that  the  public  might  in  such  a  case  knock 
down  the  obstruction ;  but  it  is  not  necessary  to 
decide  that  point.  The  road  here  is  founderous, 
because  from  the  nature  of  it  it  is  necessarily  so 
when  ploughed  up,  until  it  becomes  hardened  by 
the  feet  of  the  passengers  over  it ;  but  it  cannot 
therefore  be  argued  that  the  public  may  deviate  on 
to  the  a4joining  ground.  Such  a  thing  would  be 
contrary  to  common  sense  and  justice ;  and  there 
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is  no  authority  in  support  of  it.  Sir  Edward 
Duncomb's  case  is  not  applicable  to  a  case  like  the 
present.  Then  as  to  the  other  contention  on  behalf 
of  the  defendant,  that  he  can  justify  knocking 
down  the  hurdles,  because  they  constitute  a  nui- 
sance, I  will  only  say  that  the  case  of  Dimes  y. 
Petley  {tibi  auh.)  appropriately  states  the  law  on 
this  subject,  and  as  soon  as  it  is  looked  at,  it  will 
be  perceived  that  the  defendant  in  the  present 
case  nad  no  such  right.  The  judgment,  therefore, 
in  favour  of  the  defendant  must  be  reversed. 

Mellob,  J. — I  am  of  the  same  opinion.  The 
footway  in  the  present  case  seems  to  be  the  same 
which  was  before  the  Court  of  Exchequer  Chamber 
in  the  case  of  Arnold  v.  Blaker  (L.  Bep.  6  Q.  B. 
433).  The  case  was  not  argued  in  the  court  below, 
because  covered  by  the  decision  in  Mercer  v.  Wood- 
gate  (L.  Eep.  5  Q.  B.  26).  The  language  cited  by 
my  brother  Blackburn  in  that  case  from  Fisher  v. 
Prowse  (2  B.  &  S.  780),  is  apolicable  here :  "  It  is 
of  course  not  obliffatoxy  on  tne  owner  of  land  to 
dedicate  the  use  of  it  as  a  highway  to  the  public. 
It  is  equally  clear  that  it  is  not  compulsory  on  the 
public  to  accept  the  use  of  a  way  when  offered  to 
them.  If  the  use  of  the  soil  as  a  way  is  offered  by 
the  owner  to  the  public  under  given  conditions, 
and  subject  to  certain  reservations,  and  the  public 
accept  the  use  under  such  circumstances,  there  can 
be  no  injustice  in  holding  them  to  the  terms  on 
which  the  benefit  was  conferred.  On  the  other 
hand,  great  injustice  and  hardship  would  often 
arise  if,  when  a  public  right  of  way  has  been  ac- 
quired under  a  prior  state  of  circumstances,  the 
owner  of  the  soil  should  be  hdd  bound  to  alter 
the  state  of  circumstances  to  his  own  disadvantage 
and  loss,  and  to  make  further  concessions  to  the 
public  altogether  beyond  the  scope  of  his  original 
mtention.*'  This  expresses  most  accurately  the 
right  doctrine  on  the  subject.  Once  we  see  that 
there  may  be  a  restriction  on  the  right  of  the 
public,  or  a  reservation  by  the  owner  who  dedi- 
cates, it  seems  unnecessary  to  consider  anything 
further ;  and  the  cases  cited  by  Mr.  Brown,  seeins 
that  they  were  all  cases  of  highways  where  no  such 
restriction  or  reservation  existed,  may  be  left  out 
of  consideration.  I  think  the  case  of  Dimes  v. 
PeUey  {uhi  sup.),  is  decisive  of  the  second  point 
made  by  Mr.  Brown.  If  one  considers  what  it  is 
which  entitles  a  man  to  recover  damages  in  respect 
of  an  obstruction — namely,  that  he  suffers  some 
special  injury  from  its  existence — that  will  show 
the  nature  of  the  right  which  he  has  to  abate  a 
nuisance. 

Lush,  J. — I  am  of  the  same  opinion  on  both 
points,  and  for  'the  reasons  already  given  by  my 
learned  brothers. 

Judgment  for  the  a/ppeUant 

Attorneys  for  appellant.  Palmer,  BvM,  and  Fry, 
for  Upperton,  Upperton,  and  Bacon,  Brighton. 
Attorney  for  respondent,  W.  Clarke, 


Wednesday,  Jan,  22, 1873. 
Bailet  (app.)  V,  Williamson  (resp.) 

Eight  to  deliver  a  public  address  in  Hyde  Park — 
Rules  of  the  pwrh—'8h  8f  36  Vid,  c,  15. 

Sect,  4  o/  36  ^  36  Vict,  c.  lb,  gives  summary  juris' 
diction  for  the  conviction  of  any  person  doing  an 
oc^  in  contravention  of  any  regulaiion  in  the 
schedule.   By  sect,  9,  awy  rules  made  in  pursuance 


of  the  schedule,  when  Parliament  is  not  sUiina, 
shall  be  laid  before  both  Houses  within  three  weeks 
after  the  beginning  of  the  next  session,  and  any 
rules  or  parts  thereof  as  shall  be  disapproved  shall 
nift  be  enforced.    Regulation  8  of  the  schedule  prO' 
vides  that  no  person  shall  deliver  or  invite  any 
person  to  deliver   any  public  address  in  a  pa/rk 
except  in  accordance  with  the  rules  of  the  parh  ; 
and  regulations  19  and  20  provide  for  the  making 
and  issuing  rules  of  the  park  by  the  ranger  arid 
commissioners.    Rules  of  Hyde  Park  were  issued 
on  the  1st  Oct.  1872,  the  Act  having  passed  on  the 
27th  June,  and  the  hist  session  having  concluded 
on  the  10th  Aug.     One  of  the  rules  was  that  no 
public  address  of  an  unlawful  character,  or  for  an 
unlawful  purpose,  may  be  delivered ;  another,  thai 
no  public  address  may  be  delivered  except  upon 
certain  conditions.      The  appellant,  having  in- 
fringed   these  conditions  in  delivering  a  public 
address  of  a  la/wful  character  in  Hyde  Parte,  was 
convicted  by  a  magistrale : 
Held,  upon  appeal,  that  these  rules  were  in  force,  al- 
though not  laid  before  Parliament ;  thai  this  Ad 
assumes  that  the  parks  are  the  property  of  the 
Crown,  and  thai  the  public  have  no  rights  of  user 
etc^t  by  favour  of  the  Crown;  thai  the  rules  were 
within  the  authority  of  the  Act ;  and  that  tlie  con- 
viction was  valid. 
This  was  a  case  stated  by  a  metropolitan  magis- 
trate, under  20  &,  21  Vict.  c.  43,  upon  the  conyic- 
tion  of  the  appellant.    The  case  was  as  follows  : 

The  appellant  had  appeared  before  me  on  a 
summons  to  answer  the  complaint  against  him  by 
the  respondent,  who  is  a  superintehdent  of  the 
Metropolitan  Police,  which  charged  him  with  an 
offence  under  sect.  4  of  the  rarks  Begulatiou 
Act  1872  (35  &  36  Vict.  c.  15),  for  that  he  did 
unlawfully  act  in  contravention  of  a  certain  regu- 
lation contained  in  the  first  schedule  annexed 
thereto— to  wit,  by  delivering  a  certain  public 
address  in  Hyde  rark,  not  in  accordance  with 
the  rules  of  the  said  park,  contrary  to  the  statute, 
&c.  I  convicted  the  appellant  of  the  said  offence, 
and  adjudged  him  to  pay  a  fine  of  5{.  and  2s, 
costs,  or  in  default  of  payment  to  be  imprisoned 
in  the  House  of  Correction  for  Middlesex  for  one 
calendar  month. 

The  following  facts  were  proved  before  me.  A 
copy  of  the  Bules  of  Hyde  Park,  made  under  the 
19th  and  20th  regulations  in  the  first  schedule  to 
the  Act  was  put  in  evidence.  The  first  schedule 
contains  the  lollowing : 

Begalations  to  be  Observed  by  Persons  using  the  Boyal 

Ftoks. 

7.  No  person  shall  drill  or  praotiae  military  evolutions, 
or  use  arms,  or  play  any  game  or  musio,  or  praotisA 
gymnastios,  or  sell  or  let  any  oommodity,  in  a  park 
except  in  aooordanoe  with  the  roles  of  the  park. 

8.  No  person  shall  deUver  or  invite  any  person  to 
deliver  any  public  address  in  a  park  except  in  accordanoa 
with  the  rales  of  the  park. 

14.  No  person  shall  commit  an^  act  in  violation  of 

Eablio  decency,  or  use  profane,  indecent,  or  obscene 
bngnaffe  to  the  annovanoe  of  other  persons  using  a  park. 
16.  No  person  shaU  wilfully  interfere  with  or  annoy 
any  other  person  using  or  enjoying  a  park,  or  any  part 
thereof,  in  accordance  with  the  rules  of  the  park,  or 
otherwise  using  or  enjoying  the  same  in  any  lawful 
manner. 

18.  No  person  shall  enter  into  or  remain  in.  any  part  of' 
a  |>ark  dnrinff  any  time  between  sunset  and  sunrise  ap- 
pointed for  dfosing  the  same,  except  for  the  purpose  of 
passing  along  a  way  kept  open  for  the  nse  of  the  public. 

19.  For  the  purpose  m.  this  schedule  **  the  Bnles  of  the 
Park"  shall  be  deemed  to  be  such  rules  as  mar,  in 
relation  to  any  matter  within  the  jurisdiction  of  the 


MAGISTRATES'  CASES. 


53 


Q.B.] 


Bailey  v.  Whxiahson. 


[Q.B. 


xanger  (if  mnj)  of  the  park,  be  from  time  to  time  made 
by  the  rancor,  and  in  relation  to  any  other  matter  to 
Wiiioh  these  regulations  are  applicable  be  from  time  to 
time  made  by  the  Commissioners  of  Her  Majesty's  Works 
and  Pablio  Buildinn. 

20«  Aut  rules,  wnether  made  by  the  ranger  or  by  the 
Commiasioners  of  Her  Majesiy's  Works  and  Public 
BmLdings,  shall  be  issued  under  the  common  seal  of  the 
said  oomnuasioners,  and  any  rules  purporting  to  be  the 
rules  of  the  park  may  be  proyed  by  the  production  of  a 
copy  thereof  purportuig  to  be  printed  by  the  printers  of 
Bar  Majesty. 

Copies  of  the  said  regnlations  and  of  the  rales 
so  made  for  Hyde-park  were  posted  in  conspicuous 
places  in  the  said  park,  at  the  several  entrances 
thereto^  on  boards  on  the  30th  Sept.  1872.  The 
following  are  the  concluding  Bules  of  Hyde-park : 

10.  No  chairs  or  other  seats  may  be  plaoed  for  hire 
except  with  the  licence  of  the  Commissioners  of  Her 
Mfl^eaty*8  Works  and  Public  Buildings,  and  subject  to 
the  terms  and  conditions  of  such  licence. 

11.  No  public  address  may  be  delivered  except  within 
forty  yar<u  of  the  notice  board  on  which  this  rule  is 
inaoribed. 

12.  No  public  address  of  an  unlawful  character  or  for 
an  unlawful  purpose  may  be  delivered. 

13.  No  public  address  may  be  delivered  unless  a 
written  notice  of  the  intention  to  deliver  the  same, 
signed  with  the  names  and  addresses  of  two  householders 
residing  in  the  metropolis,  be  left  at  the  office  of  the 
Commissioners  of  Her  Majesty's  Works  and  Public 
Buildings  at  least  two  clear  days  before.  Such  notice 
must  state  tiie  day  and  hour  of  intended  delivery.  After 
suoh  a  notice  has  been  received,  no  other  notice  for  the 
delivery  of  any  other  address  on  the  same  day  will  be 
vaUd. 

Dated  the  let  Oct.  1872. 

Gbobob,  Banger. 
Sealed  with  the  common  seal  of  the  Commissioners  of 
Her  Majesty's  Works  and  Public  Buildings. 

Qboboe  Busbell,  Secretary. 

In  one  spot  in  the  said  park  a  notice  was  put  up 
on  an  iron  post,  which  was  firmly  fixed  in  the 
ground,  on  a  granite  base,  and  on  which  was  in- 
scribed, in  a  conspicuous  manner,  on  an  iron  plate, 
the  11th  of  the  said  rules,  with  a  heading  to  it  as 
follows  :  "  The  notice  board  respecting  public 
addresses. — No  public  address  may  be  dehvered 
except  within  fortj  yards  of  the  notice  board  on 
whicn  this  rule  is  mscribed." 

A  foe  simile  of  this  notice  was  put  in  evidence, 
and  will  be  in  court  to  be  referred  to  if  deemed 
necessary. 

On  Sunday,  the  3rd  Nov.  1872,  several  hundreds 
of  persons,  carrring  flags,  and  headed  by  a  band 
of  music,  walked  into  the  said  park  and  assembled 
there  for  the  purpose  of  holding  a  public  meeting  ; 
a  chidrnian  was  appointed,  who  addressed  the  as- 
sembly, and  the  appellant  then  addressed  the  per- 
sons there  assembled,  and  concluded  by  moving 
the  first  resolution,  and  others  also  i2terwards 
delivered  addresses  at  the  same  meeting.  The 
addresses  delivered  bv  the  appellant  and  by  the 
other  speakers  Were  delivered  at  more  than  forty 
yards  distance  from  the  notice  board  containing 
only  the  11th  rule  before  mentioned,  viz.,  at  a  dis- 
tance of  106yds.  therefrom,  and  at  a  very  much 
larger  distance  from  the  notice  boards  containing 
complete  copies  of  the  regulations  and  rules. 
Several  persons  were  selling  fruits  in  the  said 
park  on  that  occasion.  There  were  numerous 
park  keepers  and  police  constables  in  the  park  at 
that  time.  They  were  well  aware  of  the  afore- 
said proceedings,  but  they  did  not  in  any  wav 
interfere  with  those  persons  who  delivered  ad- 
dresses or  sold  fruits,  nor  did  they  demand  then: 
names  or  addresses,  nor  did  they  warn  them  that 


they  were  infringing  the  law,  but  summonses  were 
applied  for  bv  the  police  on  the  afternoon  of  the 
4th  Nov.,  and  granted  by  me  against  the  appellant 
and  other  speakers  who  addressed  the  meetmg.  No 
notice  was  left  at  the  office  of  the  Commissioners 
of  Her  Majesty's  Works  as  required  by  the  13th 
rule. 

On  the  part  of  the  appellant  it  was  contended  as 
follows :  That  the  Parks  Regulation  Act  imposed 
upon  the  park  keepers  and  police  constables  the 
duty  of  demanding  the  name  and  address  of  any 
person  infringing  the  rules  of  the  park,  and,  in  the 
event  of  refusal  to  ^ve  such  name  and  address,  of 
taking  the  offender  into  custody.  That  it  was  the 
duty  of  such  park  keepers  and  police  constables  to 
have  taken  this  course  with  the  chairman  who 
first  addressed  the  meeting;  and  that  not  hav- 
ing done  so  the  appellant  was  justified  in 
concluding  that  the  delivery  of  an  address 
under  the  circumstances  was  a  lawful  act  and 
sanctioned  by  the  park  keepers  and  police  con- 
stables. That  under  the  7th  section  of  the  said 
Act  the  duties  and  responsibilities  of  police  con- 
stables were  imposed  upon  the  park  keepers,  and 
that  the  latter  were  consequently  bound,  as  soon  as 
the  rules  of  the  park  were  infringed,  to  prevent 
the  continuance  or  the  repetition  of  such  infringe- 
ment. That  by  the  9th  section  of  the  Act  any 
rules  made  in  pursuance  of  the  Act  should,  in 
order  to  become  valid,  be  first  approved  by  Parlia- 
ment. That  if  the  rules  aoouired  any  validity 
without  such  approval  of  Parliament,  it  was  only 
such  as  would  nave  enabled  the  park  keepers 
and  police  constables  to  enforce  compliance  with 
such  rules,  but  not  such  as  would  render  noncom- 
pliance with  such  rules  a  misdemeanor  punishable 
by  fine  or  imprisonment.  That  the  11th  section  of 
the  Act  prohibited  interference  with  any  right  to 
which  any  person  was  at  the  passiog  of  the  Act  by 
law  entitled.  That  the  appellant  was  at  the  time 
of  the  passing  of  the  Act  entitled  by  law  to  deliver 
a  public  address  in  Hyde  Park,  and  that  the  rules 
for  the  violation  of  wnich  the  appellant  was  sum- 
moned before  me,  and  convicted  amounted  to  such 
interference  with  the  i»aid  right  as  was  prohibited 
by  the  Act.  That  the  11th  of  the  rules  made  in 
pursuance  of  the  Act  was  ambiguous,  unreasonable,^ 
and  bad,  inasmuch  as  the  area  within  which  it  was 
lawful  to  deliver  public  addresses  in  Hyde  Park 
was  not  measured  &om  a  fixed  point;  a  notice 
board  being  movable  would  render  it  possible  for 
the  Banger  of  Hyde  park  to  reduce  by  a  half  or  by 
three-fourths,  accoroing  to  the  position  in  whicn 
such  notice  board  was  placed,  the  area  within  which 
public  addresses  mi^nt  be  delivered.  That  the 
said  11th  rule  was  inscribed,  forming  part  of  a 
complete  copy  of  the  regcdations  and  rules,  on 
several  boards  posted  at  the  various  entrance  gates 
of  the  park.  That  no  information  was  consequently 
conveyed  to  the  appellant  of  the  precise  place  at 
which  it  was  lawiul  to  deliver  public  addresses, 
and  that  the  appellant  could  not  be  convicted  of 
the  offence  that  ne  had  delivered  a  public  address 
at  a  greater  distance  than  forty  yards  from  one 
particular  spot  only  where  a  notice  containing 
such  rule  was  posted  up.  That  the  authority 
given  by  the  19tn  section  of  the  first  schedule  of 
the  Act  to  the  Banger  and  Commissioners  of  Her 
Majesty's  Works  to  make  rules  from  *  time  to 
time '  was  intended  by  the  Legislature  to  be  used 
only  in  exceptional  circumstances,  which  could  not, 
in  the  ordinary  course  of  things,  be  foreseen.  That 
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the  12th  of  the  roles  by  implication  legalises  the 
delivery  in  Hyde  park  of  a  public  addr^s,  if  of  a 
lawfdl  character  and  for  a  lawfid  purpose,  and  that 
the  public  address  delivered  by  the  appellant  was 
of  such  a  character  and  for  such  a  purpose.  Hiat 
the  13th  of  the  rules  of  the  park  was  void,  under 
the  19th  clause  of  the  regulations  in  the  first  sche- 
dule of  the  Act,  as  not  being  within  the  jurisdiction 
of  the  Banger  of  Hyde-park  or  of  the  said  commis- 
sioners. That  the  13th  rule  was  unreasonable  and  also 
ambiguous  and  bad,  inasmuch  as  it  left  it  uncertain 
whetner  a  written  notice  should  be  given  by  each 
individual  who  intended  delivering  a  public  ad- 
dress or  by  one  individual  alone ;  and  tnat  it  left 
it  equally  doubtful  whether,  after  one  individual 
had  delivered  a  public  address,  it  would  be  lawful 
for  another  individual  to  deliver  another  public 
address  in  the  park  on  the  same  day.  And, 
finally,  that  on  the  question  of  a  pre-ezistmg  right 
to  deliver  a  public  address  in  Hyae-park  before  the 
passing  of  this  Act  a  magistrate  would  have  no 
jurisdiction. 

It  was  contended  on  behalf  of  the  respon- 
dent that,  as  the  regulations  which  under  sect. 
4  of  the  Act  came  mto  force  one  month  after 
the  passing  of  the  Act  declared  that  no  person 
should  deliver  anv  public  address  except  in  accord- 
ance with  the  rules  of  the  park,  no  public  address 
could  be  legally  delivered  unless  rules  were  made 
upon  the  subject,  and  that,  therefore,  it  became 
necessary  to  make  rules  to  give  effect  to  the  8th 
and  other  '  regulations '  in  which  *  rules  '  are  re- 
ferred to.  That  the  rules  dated  Oct.  1  last,  made 
by  the  ranger  and  by  the  commissioners  were 
ysMd,  although  they  liad  not  been  laid  before  Par- 
liament, as  they  had  power  under  the^  19th  regu- 
lation from  time  to  time  to  make  rules,  and  as 
sect.  9  of  the  Act  contemplated  rules  being  made 
when  Parliament  was  not  sitting.  .  That  sect.  11 
only  applied  to  rights  of  way  and  similar  rights, 
ana  had  no  bearing  on  the  present  case.  That  the 
rulei  11  and  13  were  both  valid,  and  ought  to  have 
been  complied  with,  and  that  the  appellant  was 
properly  brought  before  me  by  tmmmons,  and  that 
I  had  jurisdiction  to  deal  with  the  offence. 

I  was  of  opinion  that  the  appellant  did  commit 
the  offence  mentioned  in  sect.  4  of  the  Act — ^viz., 
that  he  unlawfully  and  wilfully  did  an  act  in  con- 
travention of  the  8th  regulation  by  delivering  a 
public  address  in  Hyde-park  not  in  accordance 
with  the  rules  of  such  park ;  that  the  said  rules, 
dated  Oct.  1st  last,  were  valid ;  that  the  appellant 
delivered  his  public  address  not  in  accordance  wiUi 
either  rule  11  or  13,  and,  further,  that,  notwith- 
standing the  contention  on  behalf  of  the  appellant 
that  he  had  a  pre-existing  right  under  sect.  11  of 
the  Act  to  deliver  a  pubhc  address  in  Hyde-park, 
I  was  justified  in  and  had  jurisdiction  to  convict 
the  appellant.  I  therefore  convicted  him  accord- 
ingly. The  question  for  the  opinion  of  this  court 
is  whether  I  was  wrong  in  point  of  law  in  con- 
victing the  appellant ;  if  I  was  wrong,  the  con- 
viction is  to  be  quashed;  otherwise,  to  be  con- 
firmed." 

36  A  36  Vict.  c.  15,  is  entitled  "  An  Act  for  the 
Be^lation  of  the  Boyal  Parks  and  Gardens,"  and 
recites  that  it  is  expedient  to  protect  from  injury 
the  royal  parks,  gardens,  ana  possessions  under 
the  management  of  the  commissioners  of  Her 
Majesty's  works  and  public  buildings,  hereinafter 
called  "  the  commissioners,"  and  to  secure  the  pubhc 
from  molestation  and  annoyanoe  while  enjoying 


such  parks,  gardens,  and  possessions ;  it  is  enacted 
as  follows : 

Seot.  2.  This  Act  Bh&U  anply  to  all  the  B<mJ  ^arkci, 
ffardeDB,  and  poBBserions,  the  manacroment  of  which  is 
for  the  time  being  vested  in  the  oommiBsionera,  and  Baoh 
parks,  gardenB,  and  poaseedonB  are  hereinafter  inofaided 
under  the  term  "  parx." 

Sect.  4.  If  any  person  does  cny  act  in  oontraTention  of 
any  regulation  contained  in  the  first  Bchednle  annered 
hereto,  he  shall,  on  conviction  by  a  court  of  summary 
jurisdiction,  be  liable  to  a  penalty  not  exceeding  £6 ;  hot 
the  regulations  contained  in  the  said  schedule  shall  not 
take  effect  until  the  expiration  of  one  calendar  month 
after  the  passing  of  this  Act. 

Seot.  7.  Every  park  keeper,  in  addition  to  any  lowers 
and  immunities  specially  conferred  upon  him  b}[  this  Aoty 
shall,  within  the  limits  of  the  park  ot  which  he  is  keeper^ 
have  all  such  powers,  privileges,  and  immunities,  and  be 
liable  to  i^  such  duties  and  responsibilities,  as  anv 
police  constable  has  within  the  pouoe  district  in  which 
such  park  is  situated ;  and  any  person  so  appointed  a 
parkkeeper  as  aforesaid  shsJl  ooey  such  lawful  com- 
mands as  he  may  from  time  to  time  receive  from  the 
commissioners  in  respect  of  his  conduct  in  the  execution 
of  his  office. 

Sect.  9.  Any  rule  made  in  pursuance  of  the  first  sche- 
dule to  this  Act  shall  be  forthwith  laid  before  both 
Houses  of  Parliament  if  Parliament  be  sitting,  or  if  not, 
then  within  three  weeks  after  the  beginning  of  the  then 
next  ensuing  session  of  Parliament ;  and  if  any  such 
rules  shall  be  disapproyed  of  bv  either  House  of  Parlia- 
ment within  one  month  after  the  same  shall  have  been 
so  laid  before  Parliunent,  such  rules,  or  such  parts 
thereof  as  shall  be  disapproyed  of,  shall  not  be  enforced. 

Sect.  10.  Copies  of  regulations  to  be  obseryed  in  pur- 
suance of  this  Act  by  persons  usicg  a  Boyal  park  to 
which  this  Act  appUea  shall  be  put  up  in  such  park 
in  such  conspicuous  manner  as  the  commissioners  may 
deem  best  calculated  to  giye  information  to  the  persons 
using  the  park. 

Sect.  11.  Nothing  in  this  Act  shall  authorise  any  inter- 
ference with  any  rights  of  way  or  any  right  whateyer  to 
which  any  person  or  persons  may  be  by  law  entitied. 

Sect.  12.  All  powers  conferred  by  this  Act  shall  be 
deemed  to  be  in  addition  to  and  not  in  derogation  of  any 
power  conferred  by  any  other  Act  of  Parliament,  and 
any  such  powers  may  be  exerofsed  as  if  this  Act  had  not 
been  parsed. 

Sect.  13.  Nothing  in  this  Act  contained  shall  be  deemed 
to  prejudice  or  affect  any  prerogatiye  or  right  of  Her 
Majes^,  or  any  power,  right,  or  duiy  of  the  comnus- 
sioners,  or  any  powers  or  duties  of  any  officers,  clerks,  or 
seryants  appointed  by  Her  Majesty  or  by  the  com- 
missioners. 

Sect.  15.  Any  oifiBnce  against  this  Act  may  be  prose- 
cuted before  a  court  of  summary  jurisdiction. 

The  Act  obtained  the  Boyal  assent  on  the  27th 
June  1872 ;  the  session  of  Parliament  concluded 
on  the  10th  Aug.  following ;  and  the  rules  under 
the  Act  were  not  issued  until  October  of  the  same 
year. 

Baker  Qreene  (with  him  Shacfdeton  HaUett) 
argued  for  the  appellant. — ^It  seems  to  have  been 
the  intention  of  the  Legislature  that  rules  issued 
under  the  Act  should  not  come  into  force  until 
a  month  had  elapsed  after  the  passing  of  the 
Act,  in  order  to  give  Parliament  an  opportunity 
of  declaringthat  it  disapproved  of  them.  [Black- 
BUBK,  J. — Where  are  there  any  words  making  it  a 
condition  precedent  to  the  validity  of  the  rules 
that  they  should  be  laid  for  a  month  before  Parlia- 
ment?] There  are  no  express  words  to  that 
effect,  but  it  may  be  inferred  from  the  9th  section. 
[Blackbuen,  J. — That  section  merely  says  a  rule 
shall  not  be  enforced  after  disanproval ;  that  must 
mean  shall  not  be  further  enforced.  J  It  is  unconstitu- 
tional to  delegate  so  absolute  a  power  of  le^slation 
by  rules.  [Blackbuen,  J. — Scarcely  a  radway  or 
dock  Act  is  passed  without  power  to  the  directors 
to  make  bye  laws  inflicting  penalties.]    If  any  of 
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the  rules  are  beyond  the  powers  granted  by  the 
1st  schedule,  none  of  them  can  be  enforced,  and 
the  public  are  remitted  to  their  common  law  rights 
to  assemble  in  the  parks.  [Blackbukn,  J. — What 
possible  right  of  that  kind  can  they  have  P  People 
can  eater  the  parks  only  under  the  leaveand  licence  of 
the  Grown.]  The  Ajct  itself  recognises  some  right 
in  the  Dublic.  [Mellor,  J. — On  the  contrary,  it  is 
enactea  that  no  person  shall  do  either  of  the 
forbidden  things  except  in  accordance  with  the 
roles.]  At  all  events  penalties  cannot  be  inflicted 
until  Parliament  has  approved  of  the  rales. 
[CocKBURN,  C.J.  -The  words  are,  "  such  rules,  or 
such  parts  thereof,  as  shall  be  disapproved  shall 
not  be  enforced.**  This  implies  most  dearly  that 
until  disapproved  the  rules  are  to  be  valid.]  There 
is  a  common  law  right  to  hold  public  meetings  in 
the  porks.  [Blackbxtrn,  J. — On  what  grounds  P] 
For  many  years  they  have  been  held.  [Bla.ck- 
BUSN,  J. — Sect  11  recognises  oidy  rights  to  which 
persons  may  be  by  law  entitled.  You  must  show 
a  legal  right.  Quain,  J.— And  such  a  legal  right 
as  a  right  of  way.]  The  parks  are  public  pro- 
perty. [CocKBURN,  C.J. — ^What  authority  can  you 
find  for  thatP]  The  long  usage  of  popular  right. 
[CocKBURN,  CJ. — Clearly  there  is  no  immemorial 
right,  and  you  cannot  even  suggest  any  other 
ground  for  the  claim.] 

The  AUomey-Oeneral  (with  Poland)  appeared 
for  the  respondent,  but  was  not  heard. 

GocKBVRN,  C.J. — We  are  all  clearly  of  opinion 
that  the  conviction  must  be  affirmed.  The  Act  is 
for  the  regulation  of  the  IU>yal  parks,  and  for  the 
protection  of  the  pnbHc  in  their  enjoyment  of  the 
parks  for  the  purposes  of  innocent  recreation  and 
exercise.  There  has  been,  no  doubt,  a  habit  of 
using  the  narks  for  other  purposes  than  those  of 
recreation,  but  that  habit  is  of  recent  growth.  It 
has  produced  inconveniences  which  required  to  be 
remedied,  and  the  use  of  the  parks  for  these  pur- 
poses required  to  be  regulated;  and  with  that 
riew  this  Act  was  passed.  The  Act  has  annexed 
to  it  a  schedule  of  certain  regulations,  which 
declare  that  certain  thines  shall  not  be  done  in  the 
Bojal  parks  except  under  certain  circumstances.. 
But  these  regulations  were  evidentiy  intended  to 
be  supplemented  and  rendered  more  -complete  by 
rules  to  be  made  for  the  purpose  by  the  ranger  or 
the  commissioners,  according  as  the  regulations 
applied  to  the  subjects  of  their  respective  jurisdic- 
tions. Now,  the  regulation  in  question  is  that 
which  provides  that  no  person  shall  deliver  any 
public  address  in  the  park  except  in  accordance 
with  the  rules  of  the  park.  That  presupposes 
that  the  regulation  shall  be  made  complete  oy  the 
supplementary  rules  to  be  made  by  a  competent 
authority ;  and  in  this  instance  the  regulation  is 
Bunplemented  by  rules  11,  12,  and  13.  The 
defendant  has  been  convicted  upon  evidence 
which  does  not  admit  of  dispute,  of  infringing 
these  rules,  and  the  conviction  must  be  supported 
Quless  any  of  the  objections  urged  acainst  it  can 
be  sustained.  The  first  objection  is  that  the  rules 
are  not  to  come  into  effect  until  they  have  been 
laid  before  Parliament  for  a  month.  But  I  cannot 
adopt  that  construction.  It  would  certainly  have 
been  more  satisfiu^ry  if  there  had  been  a  cUstinct 
eoactment  that  the  nues  should,  or  should  not,  be 
operative  in  the  interval  until  they  had  been  laid  a 
month  before  Parliament.  It  would  have  been 
better  had  such  an  intention  been  plainly  expressed 
one  way  or  the  other,  as  it  was  in  the  various  Acts 


which  authorised   the  judges  to  make  rules  or 
orders  of  court ;  as,  for  instance,  in  13  <fe  14  Yiot. 
c.  16,  where   the     words   are,    "  no    such   rule, 
order,   or    regulation    shall    have    effect   until 
three  months  after  the  same  shall  have  been 
so    laid   before    both   Houses   of    Parliament." 
But,  in  the  absence  of  such  plain  and  express 
words,  I  cannot  say  that  it  was  intended  that  the 
rules  should  not  come  into  effect  until  they  had 
been  laid  a  month  before  Parliament.  If  the  ref- 
lations themselves  are  to  be  considered  as  commg 
into  effect  from  the  time  of  the  passing  of  the  Act, 
that  must  mean  the  regulations  supplemented  by 
the  rules;  and  the  rules  must  be  considered  as 
coming  into  operation,  by  virtue  of  the  statute, 
after  a  month  from  the  time  the  Act  has  been 
passed,  subject  to  be  afterwards  disappix>ved  by  Par- 
liament,   in  the  meantime  the  rules  must  be  con- 
sidered as  operative,  and  if  a  person  chooses  wilfully 
to  violate  them  he  is  subject  to  the  penalties  im- 
posed.   But  then  it  is  urged  that  the  rules  were 
snch  as  the  ranger  and  commissioners   had  no 
power  to  make.    It  is  quite  clear,  however,  that 
all  these  rules  might  well  be  made  by  one  or  other 
of  these  authorities;  and  we  have  no  power  to 
reverse  them,  or  to  say  whether  they  are  or  are 
not  reasonable.  The  Legislature  has  reserved  that 
power  to  itself.    If,  therefore,  the  rules  made  are 
within  the  scope  of  the  authority,  it  must  be  left 
to  the  Legislature  to  alter  them  at  its  pleasure; 
we  have  not  the  power.    Then  it  has  been  urged 
that  the  Act  reserves  all  rights  to  which  the  public 
are  by  law  entitled,  and  that  the  public  are  entitled 
to  use  the  Parks  for  the  purpose  of  public  meet- 
ings.   That,  however,  appears  to  me  to  be  a  start- 
ling proposition.    I  have  always  nnderstood  that 
the   parKs  were  the  property  of  the  Crown,  and 
they  are  so  treated  in  this  very  Act,  the  11th 
section  of  which  proceeds  upon  that  assumption. 
I  have  always  understood,  and  believe,  that  what- 
ever enjoyment  the  pubUc  may  have  had  of  the 
parks  has  been  entirely  by  the  grace  and  favour 
of  the  Crown.    It  is  clear  that  the  Legislature,  in 
this  very  Act,  proceeded  upon  that  assumption. 
This  very  section,  which  reserves  any  rights  the 
public  may  have,  deals  with  public  meetings  as 
within  the  scope  of  the  Act,  wnich  it  would  not  be 
if  the  people  had  any  such  right  of  meeting.    That 
is  not,  then,  an  argument  to  which  we  can  listen. 
It  seems  to  me  therefore  that  the  rules  were  made 
within  the  jurisdiction  and  authority  of  the  Act ; 
that  they  are  within  the  scope  of  that  authority, 
and  that  there  is  nothing  in  the  Act  to  interfere 
with  their  operation;  and  that  the  conviction  is 
right,  and  the  appeal  must  be  dismissed. 

Blackburn,  J. — I  am  of  the  same  opinion. 
There  is  only  one  objection  which  has  in  it  even 
the  appearance  of  plausibility ;  all  the  others  have 
been  disposed  of  in  the  course  of  the  argument, 
and  do  not  require  to  be  mentioned.  The  one  ob- 
jection I  allude  to  as  plausible  is,  however,  clearly 
untenable.  The  parks  are  the  property  of  the 
Crown,  having  been  acquired  by  the  Crown  within 
a  period  comparatively  modem.  They  had  been 
for  man^  years  under  the  management  of  the 
Commissioners  of  the  Crown,  and  devoted  to  a 

Sreat  extent  to  the  public  use  and  recreation.  No 
oubt,  if  anyone  were  to  advise  the  Crown  to 
deprive  the  public  of  that  use  which  they  had 
thus  ergoyed,  ne  would  make  a  great  mistake  and 
would  be  checked  by  Parliament,  but  this  did  not 
affect  the  question  of  legal  right.    When  auy  use 
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was  attempted  to  be  made  of  the  parks  OQntrary 
to  that  which  was  allowed  by  the  Crown,  the  law 
eave  the  Grown  a  legal  rignt  to  prevent  it ;  but 
zke  means  of  enforoing  that  right  were  defective. 
The  only  method  was  by  an  "  imormation  of  intru- 
sion "  in  the  Exchequer,  a  clumsy,  cumbrous,  and 
inconvenient  proceeainff.  Thenoe  it  was  that  the 
present  Act  was  passed,  only  toprovide  a  better 
remedy  for  an  existing  right.  The  rules  were  to 
be  made  public  a  month,  which  was  to  insure  a 
fair  warning  to  the  public,  and  then  the^  were  to 
be  summarily  enfor(>ed.  The  only  plausible  argu- 
ment has  been  that  the  rules  are  required  to  be 
laid  before  Parliament  a  month  before  they  are  en- 
forced ;  but  there  is  nothing  in  the  Act  to  render 
this  necessary.  Then  as  to  the  reservation  of  any 
rights  the  public  might  by  law  be  entitled  to, 
upon  this  matter  they  had  none.  There  is, 
indeed,  a  notion  that  people  are  entitled  to  do' 
what  they  please  in  the  Parks  ;  but  it  was  a  notion 
without  an^  legal  foundation,  and  without  the  sUs^ht- 
est  authority.  I  am  not  aware  that  there  is  even 
a  right  of  way,  for  Hyde  Park  is  closed  at  night, 
whereas  Bichmond  Park  is  not. '  As  to  the 
other  objections,  the^  are  not  worth  mentioning, 
as  they  are  alreadv  cdsposed  of;  and,  in  conclusion, 
I  am  of  opinion  that  the  conviction  was  perfectly 
valid. 

Mellor,  J. — I  am  entirely  of  the  same  opinion. 
As  to  the  main  point,  it  is  expressly  provided  that 
the  rules  do  not  take  effect  until  they  have  been 
published  a  month ;  and  if  it  had  been  intended  to 
provide  that  they  should  not  "  take  effect "  until 
they  had  been  laid  a  month  before  Parliament,  it 
would  have  been  so  enacted  in  terms. 

QuAiK,  J. — I  also  am  of  the  same  opinion.  I 
observe  that  the  enactment  is  not  that  the  rule^ 
ahall  not  be  valid  until  approved,  but  that  they 
should  cease  to  be  so  when  disapproved.  As  to 
any  conviction  which  might  occur  m  the  meantime, 
it  must  be  on  the  assumption  of  the  validity  of  the 
regulations. 

Jvdffmentfor  respondent 

Attorneys  for  the  appellant,  Merrimcm,  Powell 
and  Co. 

Attorney  for  the  respondent.  The  Solicitor  to  the 
Trea9wry. 

COU&T  OF  BXCS[EQXrE&. 

Reported  by  T.  W.  Sawdbbs  and  H.  Lbigh,  Eaqn., 
B«rri8ter8-ftt>Iiaw. 


Friday,  Nov.  22, 1872. 

BiCHARDSON  v.  WiLLIS. 

Practice— Jv/risdiction — Indictment  at  assizes  for 
Uhd — AcguUtcd  of  defendant — Action  hy  defendant 
against  prosecutor  for  costs — Dedcuration  alleging 
trial  <md  acqtdttal — Plea,  **  Nul  tiel  record  " — 
Evidence — Oertiiied  copy  of  record  of  acquittal — 
6^7  Vict,  c.  96,  s,  6.— 14  4- 16  Vict.  c.  99,  s.  13. 

1.  An  action  brought  vn  a  ouperior  Oowrt,  imder 
6^7  Vict,  e.96,  s,  8,  to  recover  the  costs  sustained 
hy  the  plaintiff  upon  the  tried  of  cm,  indictment 
for  Uhel  preferred  against  him  at  the  assizes  hy 
the  defendant,  upon  which  trial  a  verdict  of  **  Not 
gwUiy"  was  remt/med,  a/nd  judgment  was  given 
for  ike  plaintiff,  who  was  d/uly  dischourged,  is  a 
**proceeamg**  in  which,  v/nder'  sect.  13  of  the 
Evidence  Amendment  Act  (14  ^  15  Vict  c.  99)  a 
certified  copy  of  the  record  of  sttch  trial  and  ac- 
quittoL,  under  the  hand  of  the  proper  officer  of  the 


court  of  assize,  is  admissible  in  evidence  in  mroof 
of  such  trial  amd  acquittal,  in  av^swer  to  a  plea  of 
"  Nut  tiel  record." 
2.  The  issue  on  a  plea  of  "Nul  tiel  record"  is 
triahle  hy  the  court,  and  not  hy  a  fury,  and  is 
proved  by  the  production,  in  open  covH,  of  the 
record  itself,  or  a  duly  cerMed  copy  of  it. 
8o  held  hy  the  Court  of  Exchequer  (KeUy,  C.B., 

and  Martin,  Bram/u>ell,  and  GhamneU,  BB.). 
This  was  a  motion  on  the  part  of  the  plaintiff  for 
judgment  on  an  issue  on  a  plea  of  Nul  tiel  record. 
The  defendant  had  indicted  the  plaintiff  for  a 
libel,  and  on  the  trial  of  the  indictment,  on  the 
Grown  side  of  the  court,  at  the  last  Essex  Assizes 
at  Chelmsford,  before  Martin,  B.,  and  a  jury,  the 
plaintiff  was  acquitted;  and  thereupon,  under 
sect.  8  of  the  statute  (6  &  7  Yict.  c.  96),  became 
entitled  to  the  costs  sustained  by  him  by  reason 
of  the  said  indictment ;  it  being  enacted  by  that 
section  that,  **  in  the  case  of  any  indictment  or 
information  by  a  private  prosecutor  for  the  publi- 
cation of  a  defamatory  libel,  if  judgment  shall  be 
given  for  the  defendant,  he  shall  be  entitled  to 
recover  from  the  prosecutor  the  costs  sustained 
by  the  said  defendant  by  reason  of  such  indictment 
or  information  .  .  .  such  costs  so  to  be  recovered 
to  be  taxed  by  the  proper  officer  of  the  court,  before 
whom  the  said  indictment  or  information  is  tried." 
The  costs  so  sustained  by  the  now  plaintiff  by 
reason  of  the  said  indictment  aeainst  him  for  libel 
by  the  now  defendant,  were  duly  taxed  by  the 
deputy  clerk  of  assisse  for  the  Home  Circuit  at 
52^.  Ss.  Being  unable  to  obtain  a  side  bar  rale 
for  their  payment,  in  consequence  of  the  indictment 
not  having  been  removed  by  certiorari  into  the 
Queen's  Bench,  the  plaintiff  brought  an  action  for 
the  recovery  of  them  against  the  defendant. 

The  declaration  charged  that,  after  the  passing  of 
the  Act  6  &  7  Vict.  c.  96  (amending  the  law  respect- 
ing defamatory  words  and  libel)  the  defendant,  then 
being  a  private  prosecutor  within  the  meaning  of 
the  said  Act,  appeared  at  the  assizes  holden  in 
and  for  the  county  uf  Essex  and  indicted  the 
plaintiff  upon  the  charge  of  falsely  and  maliciously 
publishing  a  defamatory  libel  of  and  concerning 
the  deferdant,  and,  as  such  private  prosecutor  as 
aforesaid,  preferred  a  bill  of  indictment  thereof 
against  the  plaintiff  before  the  grand  jury,  and 
gave  evidence  before  the  petty  jury  on  the 
same ;  and  that  the  said  petty  jury  acquitted  the 
plaintiff  of  the  premises  in  the  said  indictment  so 
charged  upon  him  as  aforesaid,  and  found  him  "  Not 
guilty  "  upon  the  same ;  whereupon  judavnent  was 
givenfor  the  said  plaintiff,  and  he  was  duly  discharged 
of  and  from  the  premises  in  the  said  indictment 
specified ;  whereby,  and  by  reason  of  the  aforesaid 
statute  and  of  the  premises,  the  plaintiff  became 
entitled  to  recover  from  the  defendant  the  costs 
sustained  by  him.  the  said  plaintiff,  by  reason  of  such 
indictment  as  aforesaid,  and  the  said  costs  were 
duly  taxed  by  the  proper  officer  of  the  court  before 
which  the  said  indictment  was  tried,  as  by  the 
aforesaid  statute  is  directed,  and  the  same  were 
allowed  at  the  sum  of  522.  8s.  Averment  of  the 
performance,  happening,  and  elapsing  respectively 
of  all  conditions,  things,  and  times  necessary  to 
entitle  the  plaintiff  to  the  payment  of  the  same. 
Yet — ^breacn  assigned,  the  refusal  of  the  defendant 
to  pay  the  said  sum  so  taxed  and  allowed,  which  • 
still  was  unpaid  and  owinu^  to  the  plaintiff. 

The    defendant  pleaded  and  demurred  to  the 
said  declaration  as  follows:  Pleas — first,  NuL  tiel 
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rwyord  ;  seoondly,  that  the  defendant  did  not 
indict  the  plaintiff  as  alleged;  thirdly,  that  the 
defendant  was  not  a  private  prosecutor  in  pre- 
ferring or  giving  evidence  on  the  said  indictment ; 
fourthly,  that  the  said  costs  were  not  duly  taxed 
as  alleged ;  fifthly,  demurrer  to  the  declaration  as 
bad  in  substance. 

A  ground  of  demurrer  relied  on  (amongst  others) 
by  the  defendant  was  that  an  action  does  not  lie 
for  the  costs  claimed,  the  remedy  being  by  rule  of 
court. 

Beplication — ^first,  as  to  the  first  plea,  that  there 
is  a  record  of  the  said  judgment  remaining  in  the 
said  court  of  assizes  of  over  and  terminer  and 
general  gaol  delivery,  as  the  plaintiff  hath  above 
alleged,  and  the  plaintiff  prays  that  the  said  record 
may  be  inspected  by  the  court  here;  and  here- 
upon the  plaintiff  is  commanded  that  he  have  the 
$ame  here  on  Friday,  22nd  Nov.  1872,  and  the 
same  is  given  to  the  defendant  at  the  same  place, 
&c. ;  secondly,  joining  issue  on  the  second,  third, 
and  fourth  pleas  respectively;  thirdly, joinder  in 
demurrer  to  the  deckuration. 

Notice,  that  the  plaintiff  would,  on  the  22nd 
Nov.,  produce  to  the  Court  of  Exchequer  the 
above-named  record  of  the  said  judgment,  was 
duly  served  by  the  plaintiff's  agent  on  the  defen- 
dant's attorneys. 

The  14  <$b  15  Vict.  c.  99  (the  Act  to  amend  the 
Law  of  Evidence),  enacts  as  follows ; 

Sect.  13 : 

And  wbeireas  it  is  expedient  as  far  as  posBible  to  redaoe 
the  expense  attendant  npon  the  proof  of  oriminal  pro- 
oeedinga,  be  it  enacted,  that  whenever  in  any  proceeainq 
whaiever,  it  may  be  neoessary  to  prove  the  trial  and 
oooviotion  or  acquittal  of  any  person  charged  with  any 
indictable  offence,  it  shall  not  oe  neoeesary  to  produce 
the  reoord  of  the  conviction  or  acquittal  of  such  person, 
or  a  copy  thereof ;  but  it  shall  be  sufficient  that  it  be 
eertifiea,  or  purport  to  be  certified,  under  the  hand  of 
the  derk  of  uie  court,  or  other  officer  having  the  custody 
of  the  records  of  the  court  where  such  conviction  or 
acquittal  took  place,  or  by  the  deputy  of  such  clerk  or 
other  officer,  that  the  paper  produced  is  a  oopj  of  the 
reoord  of  the  indictment,  trial,  conyiction,  and  judgment 
or  acquittal,  as  the  case  may  be,  emitting  the  formal 
parts  thereof  . 

PhUbrick,  on  the  part  of  the  plaintiff  produced, 
under  sect.  13  of  the  14  &  15  Vict.  c.  99,  a  properly 
certified  copy,  under  the  hand  of  the  deputy  clerk 
of  assize,  of  the  record  of  the  trial  and  acquittal 
of  the  plaintiff  as  in  the  replication  and  declaration 
respectively  mentioned ;  and  thereupon  he  prayed 
for  judgment  for  the  plaintiff  on  the  issue  abiove 
mentioned. 

WiUis  for  the  defendant  contra,  moved  for  judg- 
ment for  the  defendant,  and  contended,  in  the  first 
place,  that  the  plaintiff's  motion  was  misconceived. 
The  application  to  produce  the  record  of  the  trial 
and  juagment  could  only  be  made  to  the  court  of 
araize  where  the  judgment  was.  It  is  an  issue 
triable  by  a  jury  and  not  by  this  court.  Had 
there  been  a  record  in  the  Exchequer  it  might  be 
conceded  that  the  plaintiff's  application  would  have 
been  well  founded.  But,  where  an  action  is  brought 
on  an  acquittal  which  took  place  before  a  court  of 
assize,  the  question  can  only  be  determined  in  that 
court,  and  by  a  jury,  and  there  is  no  authority  for 
bringing  the  present  defendant  here.  [Kkllt,  C.B. 
— ^Is  there  any  authority  one  way  or  the  other  P 
MaEtin,  B. — It  is  laid  down  in  the  books  of  prac- 
tice that  the  issue  on  a  plea  of  Nul  tiel  record, 
where  the  record  of  another  court  is  pleaded,  must 
be  tried  by  the  court  and  not  by  a  jury,  and  must 
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be  proved  by  the  production  of  a  transcript  or 
exemplification  of  the  record  in  open  court :    (2 
Chit.  Arch.  Pract.  12th  edit.   p.   940.)     And   in 
2  Tidd's  Pract.,  8th  edit.,  it  is  said  at  p.  773,  "  An 
issue  is  either  in  law  upon  a  demurrer^  or  in  &ct, 
which  is  triable  by  the  court  upon  Ntd  tid  record.** 
And  again  at  p.  108,  "  the  issue  of  Nul  tiel  record 
is  triable  by  the  record  itself  if  it  be  of  the  same 
court,  or  by  the  tenor  of  it  if  it  be  of  a  different 
court."]    The  defendant  is  not  here  pleading  any 
proceedings  in  another  court  in  bar  of  the  present 
proceedings,  nor  does  the  jud^ent  produced  here 
show  the  plaintiff  to  be  entitled  to  any  costs  at 
alL    [Bbamwell,  B. — Suppose  the  action  had  been 
brought  in  the  Queen's  Bench  or  in  this  court, 
would  that  document  have  been  evidence  thenP] 
It  would  seem  that,  upon  the  authorities  referred 
to  by  Martin,  B.,  it  would.    [Bramwell,  B. — What 
difference  is  there  between  that  case  and  the  present 
one  P]   But  again,  sect.  13  of  the  Evidence  Amend- 
ment Act  (14  &  15  Vict.  c.  99)  as  dearly  as  can 
be,  confines  the  matter  to  a  "  criminal  proceeding," 
and  does  not  extend  to  an  action,  the  result  or  con- 
sequence of  a  criminal  proceeding ;  and  therefore 
the  record  itself  ought  to  be  produced,  the  "  certi- 
fied copy,"  which  is  made  evidence  by  that  section 
applying  to  proof  in  "  criminal  proceedings  "  only. 
Kellt,  C.B. — I  am  of  opinion  that  the  plaintiff 
in  this  case  is  entitled  to  the  judgment  of  the 
court.    No  authority  has  been  produced  to  us  to 
support  Mr.  Willis's  proposition,  that  the  issue  to 
be  decided  in  the  present  case  should  be,  or  rather 
must  be,  tried  before  a  jury.      On  the  contrary, 
when  we  come  to  look  into  the  matter,  we  find  it 
to  be  clearly  laid  down  in  the  books  of  practice, 
to  which  my  brother  Martin  has  referred  in  the 
course  of  the  argument,  as  a  decided  and  undoubted 
rule  that  such  an  issue  shall  be  tried  by  the  court 
or  a  judge,  and  not  by  a  judge  and  a  jury ;  and 
that  the  question  is  settled  by  the  production  in 
court  of  the  record  itself,  or  a  certified  copy  of  it. 
The  contention,  therefore,  which  has  been  argued 
for  to-day  by  the  defendant's   counsel  is  not,  I 
think,  maintainable.    A  second  question  then  was 
raised,  namely,  whether  the  acquittal  obtained  by 
the  defendant  in  another  court  must  be  proved  in 
this  court  by  the  production  of  the  record  itself, 
or  whether  it  would  be  sufficient,  under  sect.  13 
of  the  Evidence  Amendment  Act  (14  &lb  Yict. 
c.  99),  that  it  should    be    proved   by  the    pro- 
duction of  a  copy  of  the  record  of  the  trial  and 
acquittal,  certified  under  the  hand  of  the  proper 
officer  of  the  court  of  assize  in  which  the  trial  and 
acquittal  took  place.    Now  the  preamble  of  that 
Act    says,    "  Whereas   it    is    expedient,    as    far 
as   possible,  to  reduce   the  expense   attendant," 
not  upon  criminal    proceedings,    but  '*  upon  tlie 
proof  of  criminal  proceedings,"  and  it  was  strongly 
urged  before  us  by  Mr.  Willis  that  this  "  certified 
copy  "  was  only  sufficient  in  a  "  criminal  proceed- 
i/ag.**    Now,  is  there  any  doubt  in  the  present  case, 
that  it  is  expedient  to  produce  this  document  not 
in  a  "criminal  proceeding,"  but    "m  proof  of  a 
criminal  proceeding."    Again,  the  words  of  the 
statute  are,  "whenever  in  any  proceeding  what- 
ever it  may  be  necessary  to  prove  the  trial  and 
conviction  or   acquittal    of    any  person,"  Ac. — 
words  which  are  as  large  as  woros  can  be.    In 
the  present  case  it  is  not  the  trial,  not  the  con- 
viction, but  the  acquittal  of  the  person.    Is  there, 
then,  anything  in  the  latter  part  of  the  section 
,  which  can  be  taken  to  limit  tne  operation  of  the 
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former  part  of  it.  I  cannot  think  that  there  is. 
Most  clearly  this  is  a  proceeding  in  which  it  became 
necessary  to  prove  ike  acquiUdl  of  the  person,  the 
defendant,  within  the  meaning  of  sect.  13.  The 
objection  raised  on  the  part  of  the  defendant,  in 
my  jn^^ent,  fails  entirely,  and  the  plaintiff  there- 
fore is  entitled  to  judgment. 
Martin,  B. — I  am  qnito  of  the  same  opinion. 

Bramwell,  B. — I  am  of  the  same  opinion.  The 
first  objection  taken  by  Mr.  Willis  is  that  the 
issue  in  this  case  cannot  be  tried  by  this  conrt,  bat 
must  be  decided  by  the  conrt  of  assizse,  which  tried 
the  indictment  against  the  present  plaintiff,  and  a 
jnry.  Now  I  am  entirely  against  Mr.  Willis  on 
that  point,  and  so  are  the  books  of  practice. 
Anotner  point,  which  has  not  been  taken  at  the  Bar, 
has  occurred  to  me.  which  is  probably  only  one  of 
form.  On  the  present  record  in  this  conrt  the 
plaintiff  is  distinctly  directed  or  "  commanded  "  to 
have  the  record  here  in  conrt,  to  be  inspected  by 
ns ;  yet  Mr.  Willis,  on  the  part  of  the  defendant, 
has  argned  that  we  should  not  and  could  not  do 
the  very  thing  which  we  as  a  court  have  already 
said  we  would  do.  If  that  be  so,  his  course 
should  have  been  to  have  moved  in  the  first  place 
to  rescind  that  direction  or  command  of  the  court 
on  the  ground  that  it  was  improper  as  being  uetra 
vvres.  With  regard  to  the  second  objection  urged 
by  Mr.  Willis,  there  is  no  limitation,  in  the  13th 
section  of  the  Act,  to  proof  in  ''criminal*'  pro- 
ceedings. The  words  are  as  wide  and  general  as 
they  possibly  can  be,  **  cmy  proceeding  whcUever" 
There^s  another  point  which  did  occur  to  me,  and 
'  to  wiiich  I  made  allusion  in  the  course  of  the 
argument.  The  first  part  of  the  section  in  ques- 
tion specifies  onlj  the  proof  of  "  the  trial  and  con- 
viction or  acqmttal  of  any  person,'*  and  for  a 
moment  I  was  inclined  to  think  that  it  might  be 
said  that  the  section  would  not  apply  to  a  judg- 
ment ;  but  a  consideration  of  the  latter  part  of  the 
section  disposes  of  that  objection  at  once,  for  the 
words  there  used  are  "  the  record  of  the  indictment, 
trial,  conviction,  and  jvdgmentf  or  acquittal." 

CHAinrELL,  B. — I  am  of  the  same  opinion.  The 
question  is,  is  this  document  a  certified  copy, 
under  the  hands  of  the  proper  officer,  of  the  record 
of  the  trial  and  acquittal  of  the  plaintiff,  and,  if  so, 
ia  it  receivable  in  evidence  as  proof  of  such  trial 
and  acauittal  P  I  am  of  opinion  that  it  is,  and  that 
sect.  13  of  tte  Act  in  question  (the  14  &  15  Yict. 
c.  99))  expressly  makes  it  so. 

Judgment  for  the  plai/ntiff',  as  pra/ued,  toiih  costs. 

Attorneys  for  the  plaintiff,  /.  and  E.  Oldnumy  8, 
Gray's-inn-square,  W.C. 

Attorneys  for  the  defendant,  Evcms^  Laing,  and 
Eagles,  10,  John-street,  Bedford-row,  W.O. 


Monday,  Jam,  20,  1873. 

BCCHARDSON  V,  WlLLIS. 

Libel — Indictment  for  hy  a  privaie  prosecutor — 
Judgment  for  the  defendant — Recovery  of  his  costs 
—6^7  Vict,  c  96  s,  8. 

By  the  Sth  section  of  the  6  ^  7  Vict.  c.  96  (Libel 
Act),  if  a  private  prosecutor  proceeds  hy  indict' 
ment  for  a  Uhel  a/nd  the  defenda/nt  is  a/sqwMed, 
such  defendant  may  recover  from  the  prosecutor 
his  costs  sustamed  6^  him  hy  reason  of  such  m- 
didment  to  he  taaed  oy  the  proper  offi>cer  of  the 
cowrt  hefore  which  it  was  tried. 

Held,  thai  the  proper  and  only  mode  of  recovering 
stLch  costs  so  taxed,  ishy  an  action. 


This  was  a  demurrer  to  a  declaration  in  an  action 
brought  under  tiie  provisions  of  the  6  &7  Vict, 
c.  96  s.  8  (The  Libel  |Act)  to  recover  fix>m  the 
defendant  the  costs  incurred  by  the  plaintiff  in  an 
indictment  for  libel,  wherein  the  defendant  was  the 
prosecutor  and  the  plaintiff  was  the  defendant,  and 
upon  which  indictment  the  present  plaintiff  waa 
found  not  guilty  (a).  The  declaration  stated  "  for 
that  after  tiie  passing  of  an  Act  passed  in  the  6  & 
7  Yict.  entitled,  &o,,  the  defendimt  then  being  a 
private  prosecutor  within  the  meaning  of  the  said 
Act,  appeared  at  the  assizes  holden  in  and  for  the 
county  of  Essex,  and  indicted  the  plaintiff  upon 
the  charge  of  falsely  and  maliciously  publishing  a 
defisunatory  libel  of  and  concerning  the  defendant» 
and  as  such  private  prosecutor  as  aforesaid  pre* 
ferred  a  bill  of  indictment  therefor  against  the 

glaintiff  before  the  grand  jury,  and  gave  evidence 
efore  the  petty  jury  on  tlie  same,  and  the  plaintiff 
sajTB  that  the  said  petty  jury  acquitted  him  of  the 
premises  in  the  said  mdictaient  so  charged  upon 
nim  as  aforesaid,  and  found  him  *'not  guilty" 
upon  the  same.  Whereupon  judgment  was  given 
for  the  said  plaintiff,  and  he  was  dulv  discharged 
of  and  from  the  premises  in  the  said  indictment 
specified.  Whereby  and  by  reason  of  the  aforesaid 
statute  and  of  the  premises,  the  plaintiff  became 
entitled  to  recover  from  the  defendant  the  cost^ 
sustained  by  him,  the  said  plaintiff,  by  reason  of 
such  indictment  as  aforesaid,  and  the  said  costs 
were  duly  taxed  by  the  proper  officer  of  the  ' 
court  before  which  we  said  indictment  was  tried 
as  by  the  aforesaid  statute  is  directed,  and  the 
same  were  aUowed  at  the  sum  of  52L  ^,,  and  all 
conditions  have  been  performed  and  all  things 
have  happened  and  all  times  have  elapsed  neces- 
sary to  entitle  the  plaintiff  to  the  pavment  of  the 
same.  Yet  the  defendant  has  wholly  neglected 
and  refiised  to  pay  the  said  sum  so  taxed  and 
allowed  as  aforesaid,  and  the  same  is  still  unpaid 
and  owing  to  the  plaintiff,"  &G. 

The  defendant  pleaded  several  pleas  traversing 
the  material  allegations  of  the  declaration,  and  also 
demurring  to  the  declaration. 

Willis  appeared  for  the  defendant  in  support  of 
the  demurrer.  An  action  is  not  the  proper  remedy 
whereby  the  plaintiff  can  obtain  his  costs.  Hjo 
should  obtain  them  by  execution  upon  the  taxation 
of  the  officer  of  the  court.  [Martin,  B. — I  am  not 
aware  of  any  power  which  a  judge  at  the  trial  has 
to  issue  execution.  Ejsllt,  0.  B. — The  word  "  re- 
cover "  must  surely  mean  recover  by  action].  The 
record  of  the  indictment  could  be  removed  into 
this  court  and  execution  might  then  issue. 
[Mabtin,  B. — I  never  heard  of  such  a  thing,  and  I 
have  spoken  to  Mr.  Avery,  of  the  Central  (>iminal 
Court,  a  gentleman  of  very  great  experience,  and 
he  has  never  heard  of  such  a  proceeding.] 

Philbrick,  for  the  plaintiff,  was  not  called  upon. 

(a)  Bjr  the  Sth  seotioii  it  is  enaoted  that  "  in  case  of 
any  indictment  or  information  by  a  private  proaeontor  . 
for  the  pnblioation  of  an^  defunatozy  libel,  if  jadffment 
Bhall  be  ffiren  for  the  defendant,  he  shall  be  entitled  to 
reoover  from  the  prosecutor  the  costs  snstained  by  the 
said  defendant  by  reason  of  snch  indictment  or  informa- 
tion ;  and  that  upon  a  special  plea  of  jnstifioation  to  snch 
indictment  or  information,  if  the  issne  be  found  for  the 

Srosecntor,  he  shall  be  entitled  to  recover  from  the 
ef  endant  uie  costs  snstained  by  the  proseoator  by  reason 
of  each  plea,  snch  costs  so  to  be  recovered  by  the 
defendant  or  proseontor  respectively,  to  be  taxed  by  the 
proper  officer  of  the  court  l)efore  wtuoh  the  said  indict- 
ment or  information  is  tried." 
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KsLLT,  G.B. — ^The  statute  proyides  that  in  cer- 
tain cirCTTnfltanoea  the  defenoant  in  an  indictment 
for  libel  shall  recover  his  costs  from  the  prosecator, 
and  an  action  in  the  present  instance  is  oronght  to 
reooyer  them,  and  by  the  general  rale  of  law,  where 
no  other  means  of  redress  are  pointed  ont,  the 
party  has  his  remedy  by  an  action  in  one  of  the 
Superior  Courts. 

Ma&tin,  Pioon,  and  Pollock,  BB.,  concurred. 

Jvdgmentfor  the  plamtiff. 
Attorney  for  the  plaintiff,  Oldman. 
Attorney  lor  the  defendant,  John  Evans, 


Thwrsday,  Jem,  16, 1873. 

Englaitd  V,  Cowley. 

Trover — Conversion — Trespass — Ixmdlord  prevent' 
inp  owner  from  removing  his  goods— Interference 
vnth  owner* s  right  of  dommion — What  amov/nts 
to  a  conversion, 
C,  the  landlord  of  a  house,  the  rent  of  which  was  in 
arrearfrom  the  tenant,  being  informed  that  E., 
ifce  holder  of  a  hiU  of  sale  of  the  tenant* s  fumitwre 
m  the  house,  was  removing  the  fwmitwre  between 
eight  and  nine  jo'cloch  in  the  evening,  went  to  the 
house,  accompanied  by  a  policeman,  and  informed 
B.  thai  he  was  the  landlord  and  that  unless  a 
quarter* s  rent,  which  he  claimed  to  be  due,  was 
paid  to  him  he  would  not  permit  the  fwrniture  to 
he  removed.    Thereupon,  no  physical  force  having 
been  used,  B.  desisted  from  removing  me  fwmitwre, 
and  quitted  the  house,  leaving  a  man  behind  in 
possession.    On  the  foUoufing  da/y  0,  levied  a 
distress  on  the  goods  in  the  house  for  the  qua/rter^s 
rent,    B.  brought  trover  againet  O,for  the  wrong- 
fkd  conversion  of  his  goods,  and  the  jwry  having 
found  a  verdict  for  the  defendant  it  was 
Hdd  by  the  majority  of  the  Oowrt  of  Exchequer 
(KeUy,  0,B,,  and  BramMell  and  Pollock,  BB., 
dissentumte  Ma/rtin,  B.),  discharging  a  rule  for  a 
new  trial,  that  C,  had  not  so  interfered  with  the 
possession  or  dominion  of  thegoods  as  to  amount 
to  a  conversion,  or  to   give  the  plaintiff  E,  a 
right  to  mmntain  trover. 
The  deprivirhg  an  oumer  of  the  use  of  his  goods  so  as 
to  amount  to  conversion,must  be  a  total  and  entire 
deprivation  of  the  general  dominion  over  them, 
a  preventing  him  from  doing  anything  at  all  with 
ihem,  and  not  m^erely  preventing  him  from  using 
them  in  one  particular  way, 
8ed  contra  (per  Martin,  B.),  an  owner  of  goods  is 
enHded  to  the  use  of  them  at  all  times,  and  in  aU 
places,  and  the  preventing  him  from  having  the  use 
of  them  at  any  time  or  in  any  wa/y  m  which  he 
desires  to  use  them  is  a  conversion. 
This  was  an  action  of  trover  by  the  plaintiff  to 
recover  damages  against  the  defendant  lor  wrong- 
fully converting  to  the  defendant's  own  use,  and 
depriving  the  plaintiff  of  the  use  and  possession 
of  certain  gooas,  household  furniture,  Jbc,  of  the 
plaintiff,    to    which  the  defendant    pleaded    not 
gwltj  by  statute  2  Geo.  2,  c.  19,  s.  21,  upon  which 
plea  issue  was  joined  and  taken.     The  facts  as  they 
ap|)eared    at  the  trial  before  Bramwell,  B.,    at 
Uuildford,    at   the  last  summer  assizes  for  the 
county  of  Surrey,  were  shortly  as  follows  :  On  the 
20th  April  1871,  the  defendant,  a  Mr.  William 
Cowley,  the  owner  of  a  leasehold  house,  No.  19, 
River-terrace,  Chelsea,  let  the  same  house  to  a 
Mrs.  Ellen  Morley,  under  an  agreement  in  writing 


of  that  date,  for  a  year,  from  the  25th  March  1871 
at  the  yearly  rental  of  50L,  and  by  the  terms  of 
the  said  agreement  the  rent  was  to  be  payable 
quarterly,  on  the  four  usual  quarter  days,  free 
from  all  deductions  in  respect  of  parochial  or  other 
rates  and  aU  taxes  (except  property  tax) ;  the  first 
quarterly  payment  of  the  said  rent  was  to  be  made 
on  the  24th  June  then  next ;  and  it  was  thereby 
also  further  agreed,  between  the  defendant  and  the 
said  Mrs.  Morley,  that  she  should  be  allowed  the 
sumof  6L  bs,  out  of  the  quarter's  rent  due  and  pay- 
able on  the  said  24th  June  then  next.  Under  that 
agreement  the  said  Mrs.  Morley  took  possession  of 
tne  said  house  as  tenant  to  the  defendant. 

Shortly  afterwards,  viz.,  about  the  beginning  of 
May  fdlowing,  Mrs.  Morley,  having  a  quantity 
of  ramiture  and  household  goods  belonging  to  her 
deposited  in  a  warehouse  as  a  security  to  a  person 
who  had  lent  her  money  thereupon,  and  being 
desirous  of  redeeming  them  for  the  purpose  of 
therewith  ftimishing  the  house  she  had  so  taken 
of  the  defendant,  applied  to  the  plaintiff  to  lend 
her  the  amount  of  money  necessary  to  enable  her 
to  redeem  her  said  ^oods.  This  the  plaintiff  agreed 
to  do  upon  having  its  repayment  with  interest  by 
agreed  instalment  secured  to  him  by  a  bill  of  sale 
of  the  said  goods  and  furniture,  to  which  Mrs. 
Morley  assented. 

In  pursuance  of  that  agreement  the  plaintiff, 
on  the  10th  May  1871,  redeemed  the  goods  for 
Mrs.  Morley,  and  removed  them  from  the 
warehouse  to,  and  placed  them  in,  the  house. 
No.  19,  River-terrace,  and  on  the  same  day 
(the  10th  May)  Mrs.  Morley  executed  and  de- 
livered to  the  plaintiff  a  bill  of  sale,  comprising 
the  whole  of  tne  goods  and  fumit'ire,  for  1502., 
being  the  amount  of  principal  money  advanced  by 
the  plaintiff,  and  interest  calculated  thereon ;  and 
by  the  terms  of  the  bill  of  sale  the  sum  of  150Z., 
was  to  be  repaid  to  the  plaintiff  by  weekly  instal- 
ments of  20s.,  covering  a  period  oE  100  weeks  from 
the  date  thereof. 

Mrs.  Morley  falling  into  arrear  with  her  weekly 
instalments  due  to  the  plaintiff,  the  latter  deter- 
mined to  take  possession  of  the  goods  and  furni- 
ture, under  the  powers  of  his  bill  of  sale,  and 
accordingly  on  the  6th  August  1871,  he  placed 
a  man  in  possession,  who  remained  about  a 
week.  Mrs.  Morley  not  having  called  upon 
or  sent  to  the  plaintiff,  or  communicated  in 
any  way  with  him  on  the  subject  of  her  debt 
to  him,  the  plaintiff  went  to  the  house  and 
found  that  she  had  left  and  gone  away,  having 
previously  sent  away  some  of  the  goods  from 
the  house.  Thereupon,  on  the  11th  Aug.,  the 
plaintiff  sent  his  men  with  vans  to  the  nouse, 
lor  the  purpose  of  removing  the  goods  and 
furniture  comprised  in  his  bill  of  sale.  Upon 
the  men  and  vans  arriving  at  the  house, 
about  eight  o'clock  in  the  evening,  they  com- 
menced removing  the  goods  and  furniture,  and 
had  already  placed  a  portion  of  them  in  the  vans, 
when  the  defendant,  the  landlord,  who  had  been 
apprised  of  what  wew  taking  place,  arrived,  and 
at  once  informed  the  plaintiff's  men  that  he  was 
the  landlord  of  the  house,  and  that  unless  a 
quarter's  rent  (amounting  to  12L  10s.)  which  was 
due  was  paid  to  him,  he  should  not  allow  the  goods 
to  be  taken  away.  The  men  informed  the  defen- 
dant that  they  had  orders  to  remove  the  goods, 
and  they  should  do  so,  whereupon  the  defendant 
obtained  from  the  police  station  the  assistance  of 
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two  police  officers,  to  prevent  the  goods  being 
taken  awaj. 

Whilst  this  was  going  on,  the  plaintiff  himself 
arrived  at  the  hoase,  and  asserted  nis  right  to  the 
goods  under  the  bill  of  sale,  whereupon  the 
defendant  informed  him  that  he  (defendant) 
was  the  landlord,  and  that  he  would  not  allow 
an^  goods  to  be  removed  until  12L  10«.,  which  he 
claimed  for  a  quarter's  rent  of  the  house,  was  paid. 
The  plaintiff,  thereupon,  according  to  his  own 
version  of  the  affair  and  that  of  his  witnesses, 
tendered  to  the  defendant  the  sum  of  61,  be.,  the 
amount  of  the  quarter's  rent  due  at  Midsummer, 
less  the  agreed  deduction  before  mentioned,  but 
this  the  defendant  declined  to  accept.  The  defen- 
dant, however,  in  his  evidence,  aenied  that  the 
plaintiff  had  made  him  any  tender.  He  admitted 
that  he  said  "  he  would  not  allow  the  goods  to  be 
removed  that  night,"  as  he  intended  to  distrain 
upon  them  the  next  d&j,  and  that  that  was  his 
reason  for  preventing  their  removal. 

The  defendant  threatened  to  have  the  plaintiff's 
men  locked  up  if  thej  removed  any  more  goods. 
The  plaintiff  tnereupon,  having  made  a  list  of  the 
furniture  remaining  in  the  house,  went  away  with 
his  men  and  the  van  containing  the  portion  of  the 
goods  which  had  been  placed  therein  previously  to 
the  arrival  of  the  defendant,  but  leavuig  a  man  in 
possession  of  the  premises. 

By  the  defendant's  instructions  a  man  was 
employed  by  the  police  to  watch  outside  the  house 
all  that  night,  to  see  that  no  further  attempt  to 
remove  the  goods  was  made,  and  on  the  next 
morning,  the  12th  Aug.,  a  distress  was  levied  by 
a  broker  at  the  suit  of  the  defendant,  on  the  goo^ 
remaining  in  the  house  for  a  quarter's  rent,  which, 
after  making  the  allowance  mentioned  in  the  agree- 
ment, amounted  to  61.  be,,  and  a  man  was  left  in 
possession  until  the  following  day,  the  13th,  when 
the  rent  was  paid  by  some  person  on  behalf  of 
Mrs.  Morley. 

In  summing  up  to  the  jury  the  learned  baron 
told  them  that,  if  they  were  of  opinion  that  the 
defendant  did  not  deprive  the  plaintiff  of  hic»  goods, 
did  not  take  possession  of  or  assume  dominion 
over  them,  but  merely  prohibited  the  plaintiff  from 
removing  them  fi*om  one  place  to  another,  allow- 
ing the  plaintiff  to  continue  in  possession  if  he 
liked  to  do  so,  then  there  was  no  conversion,  and 
the  defendant  would  be  entitled  to  their  verdict. 
And  again,  did  the  defendant  claim  the  goods  as 
his  own,  as  had  been  stated  by  the  plaintiff  and 
his  witnesses,  or  not  P  and  if  he  did,  then  their 
verdict  would  be  for  the  plaintiff,  and  for  the  full 
value  of  the  goods,  which  it  was  agreed  amounted 
to  40Z. 

The  jury  found  a  verdict  for  the  defendant,  and 
leave  was  reserved  to  the  plaintiff  to  move  to  enter 
the  verdict  for  him  for  40!.,  if  the  court  should  be 
of  opinion  that  the  learned  baron  ought  to  have 
directed  a  verdict  for  the  plaintiff. 

M.  Chambers,  Q.C.,  having  subsequently,  in 
Michaelmas  Term  last,  obtamed  a  rule  on  the 
part  of  the  plaintiff  to  set  aside  the  defendant's 
verdict  and  enter  it  for  the  plaintiff  for  40Z.,  pur- 
suant to  such  leave,  on  the  ground  that  the  judge 
ought  to  have  directed  the  jury  that  a  conversion 
of  the  goods  had  been  proved ;  or  for  a  new  trial 
on  the  ground  that  the  verdict  was  against  the 
weight  of  evidence ;  or  why  the  verdict  should  not 
be  set  aside  and  a  verdict  entered  for  the  plaintiff 


for  such  sum  as  the  court  should  direct,  on  the 
grounds  first  stated. 

HoU,    for    the   defendant,   now  showed   caase 
against  it,  and  contended  that  the  learned  judge 
had  rightly  directed,  and  left  the  proper  questions 
to  the  jury,  and  that  the  latter  by  their  verdict 
had  found,  as  was  dearly  shown  by  the  evidence* 
that  the  defendant  had  merely  verbally  told  the 
plaintiff  that  he  must  not  remove  the  goods  until 
the  rent  was  paid.    There  was  nothmg  approach- 
ing  to   a    conversion  which    was    necessary    to 
support  an  action  of  trover  in  that.    The  plaintiff 
acauieso^  in   the  defendant's    as^rtion    of   his 
right  as  landlord.    There  was  no  asportation  of  a 
single    article    of   furniture    by    the   defendant. 
[Martin,  B. — If  I  were  about  to  drink  a  glass  of 
wine,  and  A.  were  to  threaten  to  knock  me  down 
if  I  drank  it,  should  I  not  have  a  right  of  action 
affainst  him  P    Bramwell,  B. — But  if  my  brother 
Majlin  put  down  the  glass  upon  the  table  without 
drinking  the  wine,  there  would  surely  be  no  con- 
version by  A  in  that  caseP]    No  case  has  gone  so 
fEur  as  to  say  that  there  would  be  a  conversion 
under  such  circumstances.  [Mabtin,  B.,  referred  to 
Fouldes  V.  WiOoughhy  (8  M.  &  W.  540 ;  1  Dowl.  N.  S. 
806 ;  10  L.  J.  N.  S.,  364  Ex.),  and  the  judgment  of 
Alderson,  B.,  therein,  where  that  leamea  judge  says, 
"Any  asportation  of  a  chattel  for  the  use  of  the  defen- 
dant, or  a  third  person,  is  a  conversion,  because  it 
is  inconsistent  with  the  general  right  of  dominion 
which  the  owner  has  in  the  chattel,  who  is  entitled 
to  the  use  of  it  at  all  times  and  in  all  places.     So 
if  a  man  has  possession  of  any  chattel,  and  refuse 
to  deUver  it  up,  that  is  conversion,  because  there 
is  an  assertion  of  a  ri^ht  inconsistent  with  any 
right  of  general  dominion  over  it."]     Alderson, 
B.,  says  where  a  man  "has  possession  of"  goods, 
&c.,  and  again,  that  "  any  asportation"  of  a  chattel 
would  be  a  conversion,  and  in  Fouldes  v.  WiU 
loughby  the  defendant  had  possession  of  the  plain- 
tiff^^s  houses.    But  that  is  not  the  present  case 
at  all.    There  was  no   "asportation  '  here,   nor 
was  the  defendant  in  "  possession"  of  the  goods  at 
any  moment  of  time ;  nor  did  he  ever  deal  with 
them  in  any  way.    [Kelly,  G.B. — Suppose  he  had 
gone  out  of  the  room  and  had  locked  the  doorP] 
That  might  have  been  a  different  matter  alto- 
gether.   But  as  the  facts  stand,  it  is  submitted 
that  Fouldes  v.  WUlou^gkby  is  rather  in  favour  of 
than  against  the  present  defendant ;  for  although 
the  defendant  had  possession,  it  was  held  that 
mere  asportation  is  not  sufficient  to  support  an 
action  of  trover.    He  cited : 

Heald  v.  Carey,  11  C.  B.  977 ;  21  L.  J.  97,  C.  P. ; 

Burroughes  v.  Bayne,  2  L.  T.  Bep.  K.  S.  16 ;  5  H.  A; 
K.  296,  29  L.  J.  185,  Ex. ; 

Fowler  v.  HolUns,  in  the  Ezoheqner  Chamber.  27 
L.  T.  Bep.  N.  S.  168;  L.  Bep.  7  Q.  B.  616;  41  L.  J. 
277,  Q.  B.  J 
and  contended  that  the  mere  verbal  assertion  of  a 
right  by  the  defendant  did  not  and  could  not 
amount  to  an  interference  with  the  plaintiff^s 
dominion,  and  the  latter  should  have  paid  no  atten- 
tion to  it,  but  have  removed  his  goods  in  spite 
of  it. 

Joyce  (with  whom  was  M.  Chambers,  Q.C.),  for 
the  plaintiff,  contra,  supported  the  rule,  and 
argued  that  the  defendant,  by  his  conduct,  had 
prevented  the  plaintiff  from  removing  his  goods, 
and  so  had  interfered  with  the  plaintiff's  domi- 
nion over  them,  and  had,  in  effect,  exercised 
a  dominion  of  his  own  over  them.  He  admit* 
tedly  and  avowedly  interfered  with  and  prevented 
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the  remoTal  of  the  goods,  in  order  that  he  mi^ht 
be  able  to  distrain  upon  them  on  the  following 
daj ;  and  having  so  far  sncceeded  in  inducing  the 
plaintiff  to  abstain  from  exercising  his  right  of  re- 
moval, he  cannot  now  be  heard  to  say  that  he  did 
not  interfere  or  exercise  any  dominion  over  the 
goods  merely  because  the  plaintiff  need  not  have 
submitted  to  his  dictation.  Bis  conduct  produced 
a  certain  result,  and  for  that  result  he  must  be 
answerable.  And  in  the  notes  to  Wilhraham  v. 
Snouf  (2  Wms.  Saund.  47  m.)  it  is  said,  "  So  where 
a  carpenter  who  worked  in  the  King's  vard  refused 
to  go  there  any  more,  upon  which  the  surveyor 
would  not  let  him  have  his  tools  until  the  King's 
work  was  done,  under  a  pretended  usage  to  do 
so ;  a  demand  and  refusal  havine  been  proved,  it 
was  held  by  Holt,  C.J.  that  the  denial  of  goods  to 
him  who  has  a  right  to  demand  them  is  an  actual 
conversion,  and  not  evidence  of  it  only ;  for  what  is 
a  conversion  but  an  assuming  upon  one's  self  the 
property  in  and  right  of  disposing  of  another 
man's  goods?  Ajad  whoever  detains  another 
man's  goods  without  cause  takes  upon  himself  the 
right  of  disposinff  of  them."  That  is  a  distinct 
and  decisive  authority  in '  favour  of  the  plain- 
tiff. 

Pollock,  B. — As  there  is  a  difference  in  opinion 
amongst  the  members  of  the  court,  with  respect 
to  this  case,  I  have  to  deliver  my  judgment  nrst, 
and  I  think  that  the  plaintiff's  rule  ought  to  be 
discharged.  I  am  quite  of  opinion  that  the  action 
of  trover  is  a  useful  one,  and  should  be  preserved, 
and  that  the  courts  should  not  look  too  closely  or 
scrutinisingly  into  the  means  whereby  the  pro- 
perty in  goods  is  interfered  with.  But  in  all  the 
cases  in  which  it  has  been  held  chat  trover  will 
lie,  it  appears  that  the  defendant  has  either  been 
in  the  actual  possession  of  the  goods,  or  that  he 
has  used  physical  force  to  prevent  the  plaintiff 
from  exercising  his  right  of  dominion  over  them. 
In  this  case^here  was  no  use  of  any  physical  torce 
by  the  defendant,  and  no  possession  of  the  goods 
by  him.  The  plaintiff  stood  by  quietly  and  ac- 
({uiesoed  in  all  tnat  the  defendant  said,  and  did  not 
insist  on  the  maintenance  of  his  own  rights.  If 
persons  mean  to  stand  and  insist  upon  their  rights 
they  should  assert  them,  and  act  upon  the  asser- 
tion at  the  time  those  rights  are  questioned.  Nor 
can  the  plaintiff  plead  that  he  was  prevented  by 
*'  fear  "  from  asserting  his  rights  on  the  occasion, 
for,  as  IB  said  (Go.  Lit.  2585)  (referring  to  the  na- 
ture and  amount  of  "fear"  sufficient  to  prevent  one 
having  title  from  entering  into  lands,  in  which  case 
he  would  be  held  to  have  possession  and  seisin  by 
verbally  claiming  the  lana  to  be  his),  **  Here  it 
is  to  be  observed  that  every  doubt  or  fear  is  not 
sufficient,  for  it  must  concern  the  safety  of  the 
person  of  a  man."  .  .  .  Again  it  must  not  be  a 
vain  fear,  but  such  as  may  befall  a  constant  man ; 
as  if  the  adverse  party  lie  in  wait  in  the  way  with 
weapons,  or  by  words  menace  to  beat,  mayhem, 
or  kill  him  that  would  enter ;  and  so  in  pleading 
must  be  shown  some  just  cause  of  fear,  for  fear  of 
itself  is  internal  and  secret."  Then,  again,  it  was 
said  that  the  defendant  here  insisted  on  the  deten- 
tion of  the  goods,  but  that  cannot  be  so,  for  he 
never  had  the  possession  of  them.  There  was  no 
detention  of  the  goods  here  sufficient  to  maintain 
an  action  of  trover,  and  the  argument  that  has 
been  urged  as  to  the  defendant  being  now 
estopped  from  denyine  that  he  did  what  the  plain- 
tiff coarges  him  withliaving  done  is  not,  I  think. 


maintainable,  and  savours  too  much  of  fiction  to 
be  admissible. 

Bramwell,  B. — I  am  entirely  of  the  same 
opinion,  and  upon  the  same  grounds.  An  action 
of  trover  is  not,  in  my  judgment,  mcdntainable  in 
this  case.  In  the  first  place,  nothing  was  actuallv 
done  by  the  defendant ;  thei*e  was  nothing  beyona 
a  verbal  threat  that  he  would  have  the  men  locked 
up  if  they  persisted  in  removing  the  goods,  and 
that  is  not  sufficient  to  support  such  an  action. 
The  plaintiff  need  not  have  been  therebv  prevented 
from  doins  with  his  goods  that  which  he  was  pro- 
posing and  anxious  to  do.  He  might  have  per- 
sisted, in  spite  of  the  defendant's  threats,  in  remov- 
ing the  goods,  and  had  he  been  actually  physically 
stopped  and  prevented  from  doing  so,  he  might 
have  brought  an  action  of  trespass  a^inst  the  de- 
fendant for  so  stopping  him,  whilst,  if  he  had  suc- 
ceeded in  removing  the  soods,  why  the  goods 
would  have'  remained  in  his  possession.  But  I 
think,  further,  that  trover  could  not  have  been 
maintained)  even  if  the  defendant  had  attempted 
'  and  had  succeeded  in  preventing  the  plaintiff  from 
removing  the  goods,  by  phvsicalhr  putting  his  hand 
upon  them  or  upon  the  plaintiff  himselE  In  the 
old  form  of  pleading  the  words  were  that  the  de- 
fendant converted  tne  goods  of  the  plaintiff  to  his 
own  use.  The  words  "  or  wrongfully  deprive  the 
plaintiff  of  the  use  and  possession  of  the  plaintiff's 
goods"  (See  Schedule  B.,  Common  Law  Procedure 
Act  1852)  were  inserted  in  the  Act  in  the  House  of 
Lords  by  Lord  Denman  in  order  to  make — ^as  it 
was  supposed  would  be  their  effect — the  action  of 
trover  intelligible ;  but  it  was  not  intended  thereby 
to  extend  its  operation.  The  deprivatioii  there 
intended  and  meant  is  a  wrongful  deprivation  of  A. 
by  B.  of  the  whole  and  entire  use  ana  possession  of 
A's  goods,  and  not  the  merely  deprivmg  A.  of  the 
means  of  his  enjoyment  of  the  goods.  One  way  of 
depriving  an  owner  of  the  use  of  his  goods  is  to  say 
to  him,  "  You  shall  not  have  them ;  "  and  it  is 
immaterial  to  the  owner  whether  the  defendant 
has  destroyed  them,  or  merely  kept  them  from  the 
owner.  But  here  the  defendant  neither  converted 
the  goods  to  his  own  use,  nor  did  ho  use  them, 
take  them,  or  sell  them;  nor  did  he  so  convert 
them  as  to  deprive  the  plaintiff  of  the  possession 
of  them.  All  that  the  defendant  did  was  to  pre- 
vent the  plaintiff  from  using  the  goods  in  a  par- 
ticular way.  Suppose  a  man  has  a  duelling  pistol 
in  his  room,  and  wants  to  go  into  the  room  to  get 
it  in  order  to  fight  a  duel,  and  A.  stands  at  the 
door  and  says,  "  You  shall  not  go  into  that  room." 
Would  that  be  a  conversion  of  the  pistol  by  A.  P 
Again,  suppose  a  man  is  riding  along  a  turnpike 
road,  and  A.  comes  up  and  stops  him,  and  says, 
"  You  shall  not  pass  that  way,"  would  that 
be  a  conversion  oy  A.  of  the  horse  P  So, 
again,  if  one  man  having  a  watch  in  his 
pocket,  is  going  out  to  pawn  it,  and  another 
says  "  You  shafl  not  go ;"  would  that  be  a  con- 
version of  the  watch  P  Surel  v  not,  in  either  of  the 
cases  put,  and  numberless  illustrations  might  be 
added.  It  seems  to  me,  if  I  may  say  so,  with 
deference  to  those  who  may  entertain  a  contrary 
opinion,  to  be  idle  and  absurd  to  say  that  there 
would  be  a  conversion  in  any  such  a  case.  The 
expression  in  the  books  "  depriving  of  the  use," 
means  an  entire  and  total  aepriving  of  A.  by  B. 
of  the  general  dominion  of  his  goods,  the  prevent- 
inff  the  owner  doing  anything  at  all  with  them, 
aiKl  not  merely  saying  that  he  shall  not  do  some  one 
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particnlar  thing  with  them.  In  this  case,  too,  the 
plaintiff's  man  was  left  in  possession  of  the  goods 
all  the  night,  and  the  plaintiff  might  have  carried 
them  off.  Again,  if  this  is  to  he  held  to  he  a  con- 
version, the  defendant  would  he  liable  for  the  fall 
value  of  the  whole  of  the  goods,  which  would  be 
very  unreasonable.  Both  in  reason  and  justice, 
and  upon  authoritv,  I  am  of  opinion  that  the 
plaintiff's  rule  should  be  discharged. 

MjLBTnr,  B. — I  am  of  the  contrary  opinion,  and 
think  that  the  rule  should  be  made  absolute.  This 
is,  in  my  judgment,  a  very  important  matter,  and 
the  question  raised  is  a  serious  one,  and  therefore 
I  do  not  lightly  differ  from  the  rest  of  the  court. 
I  well  know  the  aversion  which  my  brother  Bnun- 
well  entertains  towards  the  action  of  trover,  but  I 
must  say  for  myself  that  I  think  it  ought  to  be 
maintained,  and  that  we  should  not  seek  to  fritter  it 
away.  The  real  question  here  is,  whether  or  not 
there  was  a  conversion  by  the  defendant  of  the 
plaintiff's  goods,  under  the  circumstances  of  the 
case  P  The  facts  are  that  the  plaintiff,  being  the 
owner  of  the  goods  under  a  bill  of  sale,  is  in  the 
act  of  removing  them  under  the  powers  of  the  deed, 
when  the  defendant  steps  in,  accompanied  by  a 
policeman,   and    says   to   the   plaintiff,    "these 

foods  shall  not  be  moved  from  the  house,  and 
will  give  vou  in  charge  of  the  police  and 
have  you  locted  up  if  you  persist  in  moving  a 
single  article,"  and  thereupon  the  plaintiff 
refrained  from  further  removing  the  goods,  and 
left  the  house.  This,  in  my  opinion,  was  a 
depriving,  by  the  defendant  of  the  plaintiff  of  the 
possession  oi  his  goods  amply  sufficient  to  entitle 
the  latter  to  maintain  trover,  and  I  think  it  is 
contrary  to  reason  and  common  sense  to  say  that 
it  was  not.  An  owner  of  goods  is  entitled  to  the 
use  of  his  goods  at  all  times  and  at  all  places,  and 
the  preventing  him  A*om  having  the  use  of  them  at 
any  time  or  in  any  way  or  manner  in  which  he 
desires  to  use  them  is  a  conversion.  A  man  is 
not  to  be  called  on  to  use  physical  force  to  remove 
his  goods,  when  oonfix)nted  by  a  person  who 
forbids  their  removal,  under  threat  of  handing 
over  the  owner,  if  he  persists,  to  the  police  who 
are  there  to  help  the  other  in  preventing  their 
removal. 

Relly,  C.B. — I  agree  with  the  majority  of  the 
court  that  this  rule  ought  to  be  discharged.  (His 
Lordship  here  recapitulated  the  facts.)  Now, 
looking  at  the  facts,  I  confess  I  can  see  nothing 
which,  in  my  opinion,  amounts  to  a  conversion. 
The  plaintiff  was  in  possession  of  the  goods  in  the 
house  as  far  as  he  possibly  could  be.  No  doubt 
the  defendant  comes  to  the  house  and,  alleging 
rent  to  be  due,  says  that  the  goods  must  not  be 
removed  until  such  rent  is  paid;  but  that  does 
not,  I  think,  amount  to  an  assertion  of  a  ri^t  on 
his  part  to  the  exclusion  of  the  plaintiff.  There 
is  no  case,  I  think,  as  far  as  I  am  aware,  from  the 
earliest  times,  in  which  this  has  been  held  to  be 
a  conversion,  where  the  defendant  had  not  got 
the  entire  and  absolute  dominion  over  the 
goods,  or  where  he  had  not  prevented  the 
owner  from  having  possession  of  them.  In 
Fowler  v.  Rollins,  in  the  Exchequer  Chamber 
(uhi  8up.)f  the  defendant  no  doubt  had  entire 
possession  of  the  goods ;  but  I  was  of  opinion, 
together  with  my  brothers  Byles  and  Brett,  that 
as  the  defendant  was  in  possession  of  and  dealt 
with  the  goods  as  broker  only,  and  not  as  owner, 
he  was  not  guilty  of  a  conversion  so  as  to  render 


him  liable  in  an  action  of  trover;  but  my  brothers 
Martin,  GhanneU,  andCleasby  were  of  a  contrary 
opinion.  So  it  was  in  WUbraMm  v.  Stwuj  {ubi  sup.). 
But  the  strongest  dictum  on  the  point  is  that  of 
Alderson,  B.^inFouldes  v.  WiUottghfyy  (uH su^,),  to 
which  my  brother  Martin  has  already  referred.  But, 
as  I  said  before,  in  none  of  the  books,  from  the  ear* 
liest  time  to  the  present  moment,  is  there  to  be  found 
a  ca^e  in  which  there  has  been  held  to  have  been  a 
conversion  where  the  goods  remained  all  the  time 
in  the  possession  or  part  possession  of  the  owner ; 
and  I  do  not  think  that  it  is  incumbent  on  the 
courts  to  at  all  extend  the  definition  of  the  term 
"  conversion."  Sufficient  remedies  exist  at  present, 
either  by  an  action  on  the  case  or  of  trespass,  as 
the  case  may  be,  for  any  injury  or  loss  which  a 
person  may  sustain. 

Bfde  discharged. 

Attorney  for  the  plaintiff,  0.  S.  Lind,  5,  New- 
inn,  Strand,  W.C. 

Attorney  for  the  defendant,  W.  Day,  1,  Queen- 
street,  May  Fair,  W. 


CBOWV  CASES  BESEBVED. 

Reported  l^  Johh  Thoxpsov,  Esq.,  BarriBter-at-Law. 


8atu/rday,  Jan.  18, 1873. 

(Before  Cockburn,  C.  J.,  Bovill,  0.  J.,  Kellt, 
0.  B.;  Maktin,  B.,  B&amwell,  B.,  Keating,  J., 
Blacebukn,  J.,  Mellok,  J.,  PiGOTT,  B.,  Lush,  J., 
Bbjstt,  J.,  Clsasby,  B.,  Gbovb,  J.,  Denman,  J., 
and  Ajlchibald,  J.) 

Beg.  v.  Elizabeth  Bibb. 

Larcewy — Indieirnitmt — BescripUon  of  money. 
An  mdictment  charged  the  stealing  of  "nineteen 
shiUmgs  in  money  "  of  the  moneys  of  A.  B.  It 
a^pveared  thai  A.  6.  got  inio  a  merry-go-rouMd  ai 
ajOAr,  and  haAided  the  prisoner  a  sovereign  in 
payment  for  the  ride,  ashing  her  to  ^ve  change. 
The  prisoner  gave  A.  B.  11a.,  and  smd  she  would 
give  the  rest  when  the  ride  was  finished.  After  the 
ride  was  over  the  prisoner  said  A.  B.  only  game 
her  1«.,  amd  refused  to  give  her  the  198.  chomge. 
Held  thai  the  prisoner  could  not  he  convicted  upon 

this  indictment  of  stealvnq  199. 
Case  reserved  for  the  opinion  of  this  court  at  the 
General  Court  of  Quarter  Sessions  for  the  county 
of  Buckingham,  holden  at  Aylesbury,  in  the  said 
county,  on  the  16th  Oct.  1872. 

Elizabeth  Bird  was  tried  upon  an  indictment, 
which  charged  that  she,  the  said  Elizabeth  Bird, 
"  on  the  12th  Oct.  1872.  19«.  in  money,  of  the 
moneys  of  Maria  Lovell,  feloniously  did  steal, 
take,  and  carry  awav,  against  the  peace  oi  our 
la^  the  Queen,  her  Grown,  and  digmty." 

It  was  proved  that  the  said  Elizabeth  Bird  was 
the  daughter  of  a  man  who  travelled  about  to 
fairs  with  a  "  shooting  gallery*'  and  a  "  merrv-go- 
round"  or  *'  revolving  velocipede  machine, '  for 
riding  on  which  he  made  a  charge  of  Id.  to  each 
person  for  each  ride. 

On  the  day  in  question  the  said  Maria  Lovell 
got  into  the  "  meny-go-round,"  which  was  then 
in  charge  of  the  said  Elizabeth  Bird,  and  handed 
to  the  said  Elizabeth  Bird  a  sovereign  in  payment 
for  the  ride,  asking  her  to  give  her  the  change. 
The  said  Elizabeth  Bird,  thereupon,  handed  to  tne 
said  Maria  Lovell  11(2,,  and  said  that  she  would 
eive  her  the  rest  of  the  change  when  the  ride  was 
finished,  as  the  "  merry-go-round"  was  then  about 
to  start.    The  said  Maria  Lovell  assented  to  this. 
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and  ftboat  ten  minutes  after,  when  the  ride  was 
OTer,  she  found  the  said  Eli^beth  Bird,  who  was 
then  attending  to  the  shooting  galleij,  and  asked 
her  for  her  change,  to  which  the  said  Elizabeth 
Bird  replied  that  she  had  onlj  received  &om  her 
I9.,  for  which  she  had  given  the  proper  change, 
and  she  declined  to  give  any  more. 

Upon  these  facts  it  was  contended  b^  the 
ooonael  for  the  prisoner — ^first,  that  the  prisoner 
could  not  be  convicted  of  stealing  tne  19^^ 
because  no  specific  19s,  had  ever  been  ap- 
propriated as  the  change  for  the  sovereign 
nanded  to  the  prisoner ;  nor  had  there  been  a 
taking,  either  actual  or  constructive,  of  the  198. 
from  the  said  Maria  Lovell ;  secondly,  that  under 
the  above  form  of  indictment,  the  prisoner  could 
not  be  convicted  of  stealing  the  sovereign;  and 
that  even  if  the  indictment  was  sufficient,  there 
was  no  evidence  of  a  felonious  taking  of  the 
BOTereign,  as  it  was  not  taken  from  Mana  Lovell 
against  her  will;  and,  further,  that  the  prisoner 
oould  not  be  convicted  of  larceny  of  the  sovereign, 
as  a  bailee,  because,  assuming  that  there  was  any 
evidence  of  a  bailment,  which  was  denied,  the  bail- 
ment was  not  to  re-deliver  the  same  money  which 
was  delivered  to  the  prisoner. 

I  overruled  the  objections,  and  directed  the  jury 
that  if  they  were  satisfied  that  the  said  Maria 
Lovell  gave  the  prisoner  the  soverei^,  and  that 
she  knew  it,  and  wilfully  refused  to  give  the  said 
Maria  Lovedl  the  remainder  of  the  change,  they 
might  properly  convict  the  prisoner  of  stealing 
the  199. 

The  jury  having  returned  a  verdict  of  guilty,  I 
reserved  Uie  above  points  for  the  consideration  of 
the  Gourt  for  the  Gonsideration  of  Grown  Gases 
Beserved,  and  judgment  was  in  the  mean  time 
postponed  and  tne  prisoner  admitted  to  bail. 

The  question  for  the  opinion  of  the  court  is 
whether,  under  the  circumstances  above  stated, 
the  prisoner  was  properly  convicted  on  the  above 
indictment. 

Dated  this  eleventh  day  of  November,  1872. 
(Signed) 

BUCKINOHAM  Ain)  GhAKDOS. 

Ghairman  oi  the  above  Gourt  of 
Quarter  Sessions. 

The  case  was  first  argued  in  the  Gourt  for  the 
Gonsideration  of  Grown  Gases  Beserved,  before 
KeUy,  G.B.,  Martin,  B.,  and  Brett,  Grove,  and 
Quain,  JJ.,  who  directed  it  to  be  argued  before  all 
the  judges. 

GrciJuvm  for  the  prisoner. — ^The  conviction  can- 
be  supported.  First,  there  was  no  larceny  of  the 
severely,  because  the  prisoner  was  not  bound  to 
return  it  to  the  prosecutrix.  To  make  the  pri- 
soner a  fraudulent  bailee  she  must  have  been 
bound  to  return  the  sovereign  in  specie : 

Beg,  V.  Hassell,  L.  &  0.  58 ;  8  Cox  C.  C.  491 ; 
Beg.  V.  Qarrett.  2  Fob.  A  Fin.  14 ; 
Beg,  V.  Hocvre,  1  Fob.  &  Fin.  647. 

[BLACKBiTRir,  J. — May  the  prisoner  not  have  been 
a  bailee  of  the  sovereign  subject  to  her  right  of 
lien  on  it  for  Is.  P]  Not  here,  as  the  sovereign 
was  handed  to  the  prisoner  with  the  intention 
that  it  should  become  her  property,  and  credit  was 
given  to  her  for  the  change.  [Uockbubn,  G.J. — 
Was  there  any  intention  to  purt  with  the  sove- 
reign P]    It  is  submitted  that  there  was : 

Beg,  V.  Thomas,  9  Car.  &  P.  741 ; 
Bex.  V.  Harvey,  1  Leaoh  C.  C.  467 ; 
Parke^e  case,  2  East  P.  C.  671 ; 


Beg  Y,  Oliver,  Bell  C.  C.  287 ;  Cox  C.  C.  384 ; 
Beg.  Y.  Prince,  11  Cox  C.  C.  145 ;  L.  Bep.  C.  C.  B.  150 ; 

Walshes  case,  Bus.  &  By.  215 ; 
Beg,  Y.  Beyriolds,  2  Cox  C.  C.  170 ; 
Bea  v.  Nicholson,  2Leaoh  C.  C.  610. 

If  the  prosecutrix  intended  to  part  with  the  pro- 
perty, the  mere  £Ebct  that  the  possession  was 
obtamed  by  a  fraud  does  not  make'  the  offence 
larceny: 

Bern  V.  Jackson,  1  Mood.  C.  C.  119 ; 

Bern  Y.  Atkinson,  2  East  P.  C.  cap.  16,  sect.  104; 

Reg,  Y,  North,  8  Cox  C.  C.  438 ; 

Reg.  V.  W%lliams,  7  Cox  C.  C.  355 ; 

Beg.  Y.  lITKale,  37  L.  J.  97,  M.  C. ;  11  Cox  C.  C.  32. 

[GocKBUKN,  G.J. — Suppose  the  prosecutrix  never 
intended  to  part  with  the  property  in  the  sovereign 
until  she  got  the  198.  change  P]  .  It  is  contended 
that  the  property  in  the  sovereign  was  parted 
with,  and  that  the  prosecutrix  oould  not  have 
maintained  an  action  to  recover  it,  as  she  never 
intended  to  have  that  sovereign  returned  to  her. 
Secondly,  the  conviction  for  stealing- 198.,  as  allejged 
in  this  indictment,  cannot  be  sustained;  Before 
the  14  <$b  15  Yict.  c.  100,  s.  18,  it  was  necessary  to 
allege  in  the  case  of  money  stolen  the  specific  coins, 
and  it  was  customary  to  char^  the  stealing  of  so 
many  pieces  of  the  current  com  of  the  realm  called 
sovereigns,  shillings.  Sue,  as  the  case  might  be,  and 
it  was  necessary  to  prove  that  some  one  of  the 
specific  coins  allegea  were  stolen.  To  remove 
difficulties  that  had  arisen  on  this  state  of  the  law, 
sect.  18  enacts  that  "  in  every  indictment  in  which 
it  shall  be  necessary  to  make  any  averment  as  to 
any  money,  &c.,  it  shall  be  sufficient  to  describe 
such  money,  &c,,  simply  as  money,  without  alle- 
gation so  far  as  regards  the  description  of  the  pro- 
perty specifying  any  particular  coin,  and  such 
allegation  so  far  as  regards  the  description  of  the 
property,  shall  be  sustained  by  proof  of  any  amount 
of  coin,  s^though  the  particular  species  of  coin,  of 
which  such  amount  was  composed  shall  not  be 
proved.  Now,  under  the  allegation  of  stealing 
198.  in  this  indictment,  the  prisoner  could  not 
be  convicted  of  stealing  a  sovereign.  That 
was  a  variance.  The  prosecutrix  was  bound  to 
proye  that  shillings  had  been  stolen.  Having 
particularised  the  money  stolen,  it  should  have 
been  proved  that  shiUing  pieces  were  stolen. 
[Grove,  J. — ^The  allegation  is  not  nineteen  pieces 
of  the  current  coin  called  shillings,  but  198.  in 
money.  Blackbukn,  J. — That  means,  I  should 
say,  money  to  the  value  of  198.]  The  word 
smiling  must  be  taken  as  descriptive  of  the  things 
stolen,  and  must  be  proved, 

Azohb.  Crim.  Pleadingrs,  190  (edit.  1862) ; 

Beg,  V.  Deeley,  1  Moo.  C.  C.  308 ; 

Beg,  v.  Owen,  1  Moo.  C.  C.  118 ; 

Beg.  v.  Craven,  Bus.  &  By.  46 ; 

Beg.  v.  West,  Dears.  <Sb  B.  109 ;  7  Cox  C.  C.  183 ; 

Beg.  v.  Bond,  1  Den.  C.  C.    ; 

Beg.  V.  Jones,  1  Cox  C.  C.  106. 

No  counsel  appeared  for  the  prosecution. 

The  judges  retired  to  consider,  and  on  their 
return  into  court, 

GocKBUKN,  G.  J.  said :  The  majority  of  the  judges 
are  of  opinion  that  the  prisoner  was  not  properly 
convicted  of  stealing  the  198.  charged  in  the 
indictment,  for  she  had  not  taken  them  from  the 
prosecutrix,  and  could  not  therefore  be  convicted 
on  this  in(Uctment.  The  majority  of  the  judges 
do  not  say  that  she  might  not  have  been  convicted 
on  an  indictment  charging  her  with  stealing  the 
sovereign  if  the  issue  had  been  properly  left  to  the 
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jury,  (a)    Upon  the  present  indictment,  however, 
she  must  be  discharged. 

Convidion  quashed* 


8cUurda/y,  Jan,  25, 1873. 

(Before  Ejbllt,  G.B.,  Mellob,  J.,  Pigott,  B., 
Denuan,  J.,  and  Pollock,  B.) 

Beg.  V,  John  Johnson. 

Perjury — Deputy     coroner — Jurisdiction — Inquisv- 

tion—6  8f  7  Vict.  c.  83. 
On  the  trial  of  an  vndictmerU  for  perjury  committed 
at  cm  i/nquest  before  the  deputy  coroner,  evidence 
was  given  by  the  prosecution  that  the  coroner,  who 
was  also  a  County  Gou/rt  registrar,  was  absent  on 
his  vacaMony  a  variation  and  air  and  exercise 
having  been  recommended  by  med/ical  ad/oisers  for 
his  health,  which  had  become  permanently  im- 
paired.   It  also  appeared  that  the  coroner,  awring 
his  ahsence,  spent  three  or  fowr  da/ys  every  week 
in  shooting,  and  thai  by  fair  ihe  greater  number 
of  inquests  held  in  the  district  were  held  by  the 
deputy  coroner. 
Held,  that  it  was  a  question  for  the  judge,  and  not 
for  the  jury,  whether  the  coroner  was  absent  ai 
the  tim^e  for  a  lawful  or  reasonable  cause,  within 
6^7  Vict,  c.  83,  s.  1. 
Held,  also,  thai  the  inquisition  was  valid,  and  that 
the  deputy  coroner  was  la/ufuUy  a/stmg  at  the  time 
(sect,  2  of  same  statute) . 
Case  reserved  for  the  opinion  of  this  court  by 
Denman,  J.,  at   the  last  winter  assizes  for  the 
county  of  Durham. 

Jolm  Johnson  was  tried  and  found  guilty  of  per- 
jury, subject  to  the  opinion  of  this  Court  upon  the 
following  case : 

The  peijury  alleged  was  committed  bv  &lse 
oaths  taken  before  Thomas  Dean,  who  held  an  in- 
quest, as  deputy  coroner,  touching  the  death  of 
one  Owen  0\Qanlon. 

Thomas  Dean  was  called  and  produced  an  ap- 
pointment, dated  1866,  of  himself  as  deputy 
coroner  for  Darlington  Ward.  This  appointment 
was  duiy  signed  and  sealed  by  William  Dale 
Trotter,  the  then  present  coroner  for  the  said 
ward,  and  properly  countersigned  as  required  by 
law. 

The  inquest  was  opened  on  11th  Oct.  1872,  and 
continued  by  adjournment  from  time  to  time  on 
several  days  up  to  and  after  the  7th  Nov.,  the  day 
of  the  perjuiT  m  question. 

The  said  Thomas  Dean,  upon  cross-examina- 
tion, and  the  said  coroner,  who  was  also  examined, 
proved  that  since  1866  bv  far  the  largest  number 
of  all  the  inquests  held  m  Darlington  Ward  had 
been  held  by  the  said  Thomas  Dean,  as  deputy 
coroner.  That  on  the  11th  Oct.,  when  the  inquest 
in  question  commenced,  the  said  coroner,  who  was 
also  an  attorney  in  practice,  and  Begistrar  of  the 
County  Court,  and  held  other  offices,  was  absent 
fh)m  his  home  and  usual  place  of  business  as  an 
attorney,  having  left  home  on  the  24th  Sept.  pre- 
vious, in  order  to  take  a  vacation  until  the  14th 
Oct.,  such  absence  and  vacation,  and  air  and  exer- 
cise, having  been  recommended  to  him  by  medical 
advisers  as  necessary  for  his  health,  wnich  had 

(a)  In  Beg.  v.  QufMe,  ante,  p.  80,  a  similar  case  to 
this,  tl^  court  below  amended  tiie  indictment,  and  snb- 
stitnted  a  Boyeieign  for  the  word  19s.  6d.,  and  the  Conrt 
for  the  Consideration  of  Crown  Cases  Beseryed,  affirmed 
ihe  conviction. 


become  permanently  impaired  from  an  operation 
which  he  had  undergone  some  eighteen  months 

Sreviously.  That  between  the  last-mentioned 
ates  he  spent  three  or  four  days  every  week  in 
shooting.  That  owing  to  his  engagements  as 
Begistrar  of  the  County  Court  the  above  period 
was  the  only  time  of  the  year  during  which  he 
could  obtain  any  vacation,  that  being  the  period 
appointed  for  the  vacation  of  Registrars  of  Cfounty 
Courts.  Mr.  Trotter  also  stated  that  when  the 
inquest  in  question  began  he  was  not  in  such  a 
state  of  health  as  to  be  able  properly  to  discharj^e 
the  duty  of  holding  an  inquest  of  the  kind  and 
duration  which  that  in  question  appeared  likely 
to  be. 

Upon  these  fiacts  it  was  oontended,  on  behalf  of 
the  prisoner,  that  the  proceeding  before  the  said 
Thomas  Dean  was  coram  nonjumce,  because  it  was 
incumbent  on  the  prosecution,  in  order  to  show 
jurisdiction  in  a  deputy  coroner,  to  administer  an 
oath  to  prove  affirmatively  that  there  was  lawfcil 
or  reasonable  cause  for  the  absence  of  the  coroner 
(citing  6  A  7  Vict.  c.  83  s.  1,  proviso  2),  and  that 
the  facts  here  did  not  amount  to  any  evidence  of 
such  cause.  He  also  contended  that  the  question 
was  one  for  the  jury  and  not  for  me. 

The  counsel  for  the  Crown  contended,  that  even 
if  the  facts  proved  were  insufficient  to  show  that 
there  was  lawful  or  reasonable  cause,  still,  inas- 
much as  by  sect.  2  of  the  same  Act,  it  b  provided 
that  inquisitions  are  not  to«be  quashed  by  reason 
of  their  having  been  taken  by  a  deputy,  the  oath, 
on  which  the  perjui^  was  assigned,  being  an  oath 
on  which  a  good  inquisition  might  have  been 
founded,  could  not  be  said  to  be  coram  nonjudice, 
but  was  one  legally  administered  in  a  judicial  pro- 
ceeding, and  therefore  one  on  which  perjury  could 
be  legdly  assigned. 

I  held,  that,  even  assuming  it  to  be  for  the 
prosecution  to  make  out  affirmatively  in  such  a 
case,  that  there  was  lawful  or  reasonable  cause  for 
the  absence  of  the  coroner  (which  point,  however, 
I  reserved  for  this  Court)  there  was  in  this  case 
such  lawful  or  reasonable  cause,  but  I  reserved  for 
this  court  the  question  whether  there  was  evidence 
upon  which  I  could  properly  so  hold. 

The  first  question  of  law  reserved  for  the  opinion 
of  this  Court  is  whether  it  was  incumbent  upon  the 
prosecution  to  make  out  that  there  was  lawful  or 
reasonable  cause  for  the  absence  of  the  coroner 
from  the  inquest  in  question.  If  it  was  not,  the  con- 
viction to  stand.  If  it  was,  then  the  second  ques- 
tion reserved  is  whether  it  was  for  me  or  for  the 
jury  to  decide  whether  there  was  such  lawful  or 
reasonable  cause.  If  for  the  jury,  the  conviction 
to  be  quashed  unless  the  first  question  be  decidad 
in  the  nejjative.  If  for  me,  then  the  third  question 
reserved  is  whether  there  was  evidence  upon  which 
I  might  properly  decide  as  I  did.  If  so,  the  con- 
viction to  stand.  If  not,  to  be  quashed  unless  the 
first  question  be  decided  in  the  negative. 

I  sentenced  the  prisoner  to  eighteen  months 
imprisonment,  and  refused  to  admit  him  to  bail. 

The  6  &  7  Vict.  c.  83,  s.  1,  enables  a  coroner 
to  nominate  and  appoint  from  time  to  time  a  fit 
and  proper  person  (such  appointment  being  subject 
to  the  approval  of  the  Lord  Chancellor)  to  act  for 
him  as  his  deputy  in  the  holding  of  inquests. 
Provided  that  a  duplicate  of  such  appointment 
shall  be  transmitted  to  the  clerk  of  the  peace. 
Provided  also  that  no  deputy  shaQ  act  "except 
during  the  illness  of  the  said  coroner,  or  during 
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his  abeenoe  from  any  lawful  or  reasonable  ex- 
case. 

Sect.  2  recites  that  it  is  expedient  to  make  pro- 
yiaions  for  supporting  coroners'  inquisitions  and 
for  preventing  the  same  from  being  quashed  on 
account  of  technical  defects,  and  enacts  that  no 
inquisition  found  upon  or  by  any  coroner's  inquest 
shall  be  quashed,  stayed,  or  reversed  (inter  alia) 
nor  (except  only  in  cases  of  murder  or  man- 
slaughter) "  by  reason  of  any  such  inquisition  not 
being  duly  sealed  or  written  npon  parchment,  nor 
by  reason  of  any  such  inquisition  having  been 
taken  before  any  deputy  instead  of  the  coroner 
himself." 

T.  C.  Foster  for  the  prisoner. — The  conviction 
cannot  be  upheld,  for  the  inquisition  was  taken 
coram  non  judice.  Before  the  6  &  7  Yict.  c.  83, 
there  was  no  power  to  appoint  a  deputy  coroner  in 
a  county.  No  doubt  it  must  be  assumed  that  the 
deputy  coroner  was  appointed  and  his  appoint- 
ment approved  by  the  Loi^d  Chancellor,  but  it 
was  not  proved  at  the  trial  that  a  duplicate  of 
his  appointment  had  been  transmittea  to  the 
clerk  or  the  peace.  [Denman,  J. — No  such  point 
was  raised  on  the  trial  or  reserved  for  this  court.] 
Then,  it  was  not  proved  that  the  coroner  was  so 
ill  as  to  be  unable  to  attend,  or  that  his  absence 
was  lawful  and  reasonable.  On  the  contrary,  it 
appeared  that  he  was  absent  on  his  vacation,  and 
was  able  to  go  out  shooting.  [Mellor,  J. — Is  the 
degree  of  illness  material  P  He  was  recommended 
by  medical  advisers  to  take  air  and  exercise  as 
necessary  for  his  health.  Denman,  J. — The  words 
of  the  proviso  in  sect.  1  are  "  lawful  or  reasonable 
absence."  At  the  trial  the  prosecution  did  not  rely 
on  the  illness  of  the  coroner.  Was  not  his  absence 
lawful  under  the  circumstances  P]  The  case  finds 
that  by  far  the  greater  number  of  inquests  were 
held  by  the  deputy  coroner.  [Kelly,  C.B. — ^That 
does  not  affect  this  particular  inquest.  He  referred 
to  Beg.  V.  Perkvn  (7  Q.  B.  165).]  It  was  a  question 
for  the  jury  whether  the  coroner's  absence  was 
reasonable  or  not.  [Mellor,  J. — It  would  be  very 
singular  if  it  was  a  question  for  th^  jury  whether 
the  cause  of  absence  was  a  lawful  one.]  The 
learned  counsel  then  cited  Taylor  on  Evid.  s.  30. 
Next,  as  to  the  effect  of  the  second  section  of  the 
Act.  That  enactment  was  passed  to  cure  inquisi- 
tions from  formal  defects.  This  was  an  objection 
to  the  authority  of  the  judge  himself,  before  whom 
the  inquisition  was  taken. 

Giffardj  Q.O.  {B.  Luck  with  him)  for  tfae  prose- 
cution was  not  called  upon  to  argue. 

Kelly,  C.  B. — I  am  of  opinion  that  the  con- 
viction  must  be  afi&rmed.  As  to  the  first  question, 
I  have  no  doubt  that  it  was  the  province  of  the 
judge  to  determine  what  was  a  lawful  or  reason- 
able cause  for  the  absence  of  the  coroner,  and  that 
the  judge  would  have  done  wrong  if  he  had  lefl} 
that  question  to  be  determined  by  the  jury.  But 
independently  of  that,  the  case  is  concluded  by 
sect.  2  of  the  Act.  The  same  question  arises  now 
as  would  have  arisen  if  there  had  been  a  proceed- 
ing in  the  Court  of  Queen's  Bench  to  quash  this 
inquisition.  If  the  inquisition  is  upheld  it  follows 
that  the  inquest  must  be  takeu  to  have  been 
duly  held,  and  that  false  evidence  given  upon  it 
was  punishable  as  perjury.  Sect.  2  I'ecites  that  it 
is  expedient  to  make  provision  for  supporting 
coroners'  inquisitions,  and  then  enacts  that  no 
inquisition  shall  be  quashed,  stayed,  or  reversed 
by  reason  of  a  number  of  things  specified,  and  then 
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proceeds,  "  nor  except  in  cases  of  murder  or  man- 
slaughter by  reason  of  any  inquisition  having  been 
taken  before  any  deputy  instead  of  the  coroner 
himself."  This  was  a  case  of  perjury  and  not  of 
murder  or  manslaughter,  and  I  am  of  opinion  that 
the  inquisition  was  a  valid  one  within  this  enact- 
ment. 

Mellor,  J. — I  am  of  the  same  opinion.  I  con- 
sider that  primd  fade  the  inquisition  must  be 
held  to  have  been  lawfully  h olden  before  the 
deputy  coroner.  But  it  was  said  that  upon  the 
evidence  given  it  was  a  question  for  the  jury,  and 
not  for  the  judge,  whether  there  was  a  lawful  or 
reasonable  cause  for  the  absence  of  the  coroner.  I 
think  that  where  the  question  arises  incidentally 
at  the  trial  like  the  admissibility  of  secondary 
evidence  where  it  is  necessary  to  show  that 
searches  and  all  reasonable  efibrts  have  been  made 
to  find  the  missing  document,  it  is  a  question  to 
be  determined  by  the  judge.  At  the  trial  the 
jurisdiction  of  the  deputy  coroner  before  whom 
the  perjury  was  committed  was  disputed  on  the 
ground  that  there  was  no  lawful  or  reasonable 
cause  for  the  absence  of  the  coroner.  That  ques- 
tion was  an  incidental  matter  arising  at  the  trial 
which  it  was  for  the  judge  to  decide.  But, 
further,  this  inquisition  is  protected  by  sect.  2  of 
the  statute. 

PiGOTT,  B. — I  rest  my  judgment  on  the  second 
ground  that  the  inquisition  is  protected  by  sect.  2, 
which  must  be  taken  to  uphold  everything  which 
led  to  the  inquisition.  I  do  not,  however,  diflfer 
from  the  other  members  of  the  court  on  the  firs  t 
point. 

Denman,  J. — ^It  is  not  necessary  to  hold  that  in 
cases  of  inquests  hold  by  a  deputy  coroner  he 
must  be  presumed  prima,  facie  to  be  acting 
legally,  and  assuming  it  to  be  competent  to 
the  prisoner's  counsel  to  contend  successfully  if 
he  can  establish  it,  that  if  the  deputy  coroner  is  not 
acting  in  the  absence  of  the  coroner  from  lawful 
or  reasonable  cause,  there  must  be  an  acquittal  I 
will  consider  this  case.  The  prosecution  took  upon 
itself  at  the  trial  to  mako  out  that  the  deputy 
coroner  was  duly  appointed.  The  deputy  coroner 
was  cross-examined,  and  the  facts  stated  in  the 
case  elicited.  It  was  then  said  that  no  evidence 
of  the  perjury  could  be  given  as  the  deputy 
coroner  was  not  properly  acting,  and  no  lawful  or 
reasonable  cause  was  shown  for  the  absence  of  the 
coroner  himself,  and  that  whether  the  absence  was 
lawful  or  reasonable  was  a  question  for  the  jury,  and 
not  for  the  judge.  I  held  that  it  was  a  question 
for  the  judge,  and  that  there  was  upon  the  evi- 
dence a  lawful  or  reasonable  cause  for  the  absence 
of  the  coroner  on  this  inquest.  When  the  statute 
says  that  when  a  deputy  coroner  shall  be  acting 
owing  to  the  lawfu{  absence  of  the  coroner,  it 
seems  clear  that  the  question,  what  is  a  lawful 
cause  of  absence  is  a  question  for  the  judge. 
But  however  that  may  be,  sect.  2  gives  the  go 
by  to  that  question.  That  section  assumes  that 
there  might  be  some  objection  to  the  acting  of  the 
deputy  coroner,  but  says  that  the  inquisition  shall 
nevertheless  be  valid.  It  follows  that  the  holding 
of  the  inquest  was  a  judicial  act,  and  that  the  false 
evidence  was  given  in  the  course  of  a  judicial 
proceeding. 

Pollock,  B.,  concurred. 

Conviction  affirmedt 
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Batv/tdcuy,  Jem.  25, 1873. 

(Before  Kbllt,  O.B.,  Melloe,  J.,  Pigott,  B., 
Denman,  J.,  and  Pollook,  B.) 

Reg.  V,  Slowlt  and  Humphkbt. 

Larceny — Qoods  obtained  by  trick — Credit. 
Prosecutor  sold  onions  to  the  pnsonerSf  who  agreed 
to  pay  ready  money  for  them.     The  onions  were 
wfiloaded  at  a  place  indicated  by  the  prisoners,  a/nd 
the  prosecutor  was  then  indfucea  to  make  out  a/nd 
sign  a  receipt  which  the  prisoners  got  from  him, 
and  then  refased  to  restore  the  onions  or  pay  the 
price.  The  jury  convicted  the  prisoners  oftarcenu, 
and  said  that  they  never  intended  to  pay  for  the 
onions,  a/nd  thai  the  fraud  was  meditated  by  them 
from  the  beginning. 
Held,  that  the  conviction  was  right. 
Case  reserved  for  the  opinion  of  this  Court  by 
Byles,  J. 

The  prisoners,  at  the  last  Winter  Assizes  for  the 
county  of  Sussex,  at  Lewes,  were  jointly  indicted 
for  stealing  onions. 

The  prosecutor,  having  a  cart  loaded  with 
onions,  met  the  prisoners,  who  agreed  to  buy  all 
the  onions  at  a  certain  price,  viz.,  BZ.  16s.  for  ready 
money,  the  prisoners  saying,  "You  shall  have 
your  money  directly  the  onions  are  unloaded." 

The  onions  were  accordingly  unloaded  by  the 
prosecutor  and  the  prisoners  together,  at  ^  place 
mdicated  by  the  prisoners. 

The  prosecutor  then  asked  for  his  money.  The 
prisoners  thereupon  asked  for  a  bill,  and  the  pro- 
secutor made  out  a  bill  accordingly.  One  of  the 
prisoners  said  they  must  have  a  receipt  &om  the 
prosecutor,  and  in  the  presence  of  the  other  made 
a  cross  upon  the  bill,  put  a  Id.  postage  stamp  on 
it,  and  then  said  they  had  a  receipt,  and  refused  to 
restore  the  onions  or  pay  the  price. 

The  next  morning  the  prisoners  offered  the 
onions  for  sale  at  Hastings. 

llie  jury  convicted  both  the  prisoners  of  larceny, 
and  said  they  found  that  the  prisoners  never  in- 
tended to  pay  for  the  onions,  and  that  the  fraud 
was  meditated  by  both  the  prisoners  from  the 
beginning. 

The  prisoners*  counsel  insisting  that  under  these 
circumstances  there  was  no  larceny,  I  reserved  the 
point  for  the  decision  of  the  Court  of  Criminal 
Appeal.  (Signed)        J.  Babnard  Byles. 

Willoughby,  for  the  prisoners. — The  prisoners 
were  not  properly  convicted  of  larceny,  for  the 
nrosecutor  gave  credit  to  the  prisoners  for  the 
ol.  16s.,  and  delivered  the  onions  to  them  on  such 
credit.  [Kelly,  C.B. — What  credit  was  given? 
The  case  isjike  Bea.  v.  McGrath  (39  L.  J.  7,  M.O. ; 
11  Cox  C.  C.  347)J.  This  is  a  different  case. 
There  the  money  was  obtained  against  the  will  of 
the  owner.  Here  the  onions  were  unloaded  by  the 
prosecutor.  Moreover,  it  was  proved,  though  not 
stated  in  the  case,  that  the  prosecutor  called  on 
the  prisoners  in  the  evening  for  the  money.  The 
learned  counsel  then  cited  2  East,  P.  C.  669  (edit. 
A.D.  1805),  and  the  cases  of  Bex  v.  Ha/rvey  and  Beg. 
V.  Nicholson  there  cited.    Also 

ResD  V.  Oliver,  2  Leach,  1072 ; 

^.  V.  Adams,  2  Rub.  on  Crimes,  209  ; 

Tooke  V.  HolUngsworth,  5  T.  B.  231  (Bnller,  J.) ; 

Beg.  V.  Small,  8  C.  &  P.  46 ; 

Reg.  V.  Stewart,  1  Cox  C.  C.  174 ; 

Beg.  V.  iPKaU,  37  L.  J.  97,  M.  C. ;  71  Cox  C.  C.  32. 

Pocock  for  the  prosecution,  was  not  called  upon 
to  argue. 


Kelly,  C.B. — ^I  am  of  opinion  that  the  conviction 
should  be  affirmed.  If  in  this  case  it  had  been  in- 
tended by  the  prosecutor  to  ^ve  credit  for  the 
price  of  the  onions,  even  for  a  single  hour,  it  woald 
not  have  been  larceny,  but  it  is  clear  that  no  credit 
was  given  or  ever  intended  to  be  given.  Any  idea 
of  that  is  negatived  by  the  statement  in  the  case 
that  the  prisoners  agreed  to  buy  for  ready  money. 
In  all  such  sales  the  dehvery  of  the  thing  sold, 
or  of  the  money  the  price  of  the  thing  sold, 
must  take  place  before  the  other,  i.e.,  the 
seller  delivers  the  thing  with  one  hand  while  he 
receives  the  money  with  the  other.  No  matter 
which  takes  place  nrst,  the  transaction  is  not  com- 
plete until  both  have  taken  place.  If  the  seller 
delivers  first  before  the  money  is  paid  and  the 
buyer  fraudulently  runs  off  with  the  article,  or 
if  on  the  other  hand,  the  buyer  pays  first,  and  the 
seller  fraudulently  runs  off  with  the  money,  -^thont 
delivering  the  thing  sold,  it  is  equally  larceny. 

MsLLOB,  J. — I  am  of  the  same  opinion.  The 
prisoners  obtained  possession  of  the  onions  by  a 
trick,  and  never  intended  to  par  for  them,  as  the 
jury  found.  From  the  very  nrst  they  meditated 
the  fraud  to  get  possession  of  them,  which  puts  an 
end  to  any  question  of  its  being  larceny  or  not. 

Pigott,  B. — ^The  facts  are  that  the  prosecutor 
never  intended  to  part  with  possession  of  the 
onions  except  for  ready  money.  He  did  part  with 
the  possession  to  the  prisoners  who  obtained  the 
possession  by  fraud.  The  prisoners  then  brought 
in  aid  force  to  keep  possession,  and  refused  to 
restore  the  onions  or  pay  the  price.  .Therefore, 
the  possession  was  obtained  against  the  will  of  the 
prosecutor. 

Denkan,  J.,  and  Pollock,  B.,  concurred. 

Conviction  affi/rmed. 


BOLLS  COUBT. 

Beported  by  O.  Welbt  Kivq,  and  H.  Qodxtboi,  Esqn., 

Barri8terB*Bt-Law. 


Monday  Feb.  10,  1873. 

Ingoldby  v.  Biley. 

Benefit     building     society — Forecloswi*e — Decree — 

Future  subscriptions. 
A  building  society  is  entitled  to  a  foreclosure  of 
mortgages  to  members  m,ade  in  respect  of  their 
shares,  although  the  deeds  and  rules  contain  only 
powers  of  sale  in  case  of  default  in  payment  of 
subscriptions,  Sfc. 
A  decree  for  foredosure  -tn  such  a  case  properly  in- 
cludes an  account  of  all  subscriptions  "  due  and 
ounng  and  payable,  and  hereafter  to  become  due 
and  owing,  amd  payable,"  a/nd  an  account  of  the 
m4>rtgagor*s  share  of  profits  made  by  the  society, 
if  the  rules  provide  for  their  dist'ribution. 
No  interest  is  chargeable  upon  fines  imposed  upon 
the  mortgagor  for  default.,  or  for  acting  in  control 
vention  of  the  rules  of  the  society. 
The  bill  in  this  case  prayed  for  foreclosure  of 
several  mortgages  to  the  Planet  Benefit  Building 
and  Investment  Society,  and  the  main  question 
raised  on  the  hearing  was  as  to  the  accounts  to  be 
directed  by  the  decree.    By  the  19th  rule  of  the 
society  it  was  provided  that  when  any  building 
shares  had  been  allotted  to  any  member  the  direc- 
tors should  authorise  the  trustees  to  pay  such 
member  the  sum  of  money  which  he  should  be 
entitled  to  receive  on  executing  a  mortgage  of  the 
premises  and  depositing  the  title  deeoB  with  the 
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Bolls.] 


Obossb  v.  Duckebs. 


[V.O.W. 


trustees ;  that  in  case  the  member  did  not  finish 
the  boilding  of  the  premises,  the  trustees  should 
hATe  power  either  to  sell  them  or  to  finish  them, 
adding  the  expense  to  their  charge ;  that  in  case 
of  default  by  tne  member  in  the  payment  of  his 
Bubscriptions,  the  society,  without  the  concurrence 
and  consent  of  the  member,  should  have  .power  to 
seU. 

The  mortgages  in  question  were  executed  in 
respect  of  certain  shares  held  by  the  defendant 
William  Biley,  and  it  was  thereby  declared  that 
they  were  to  secure  all  fines,  redemption,  and  other 
moneys  payable  by  the  shareholder;  that  the 
security  should  not"^  be  redeemed  until  the  whole 
of  the  subscriptions,  fines,  redemption,  and  other 
mon^s  had  been  duly  paid ;  and  that  in  case  of 
de&ult  the  society  might  enter  into  possession  and 
sell  in  case  the  moneys  received  were  insufficient, 
or  if  the  mortgagor  faoled  to  perform  the  covenants. 

A  large  proportion  of  the  premises  comprised 
in  the  mortgages,  being  in  a  very  unfinished  state, 
and  the  mortgagor  having  failed  to  pa^  ground- 
rents,  subsc^riptions,  and  premiums  for  msuranoe, 
the  bill  was  filed  for  foreclosure  accordingly. 

Mackeson,  Q.C.,  and  W,  W.  Cooper,  for  the 
society,  asked  for  a  decree  rrmtoMe  mutandis  in 
the  form  directed  in  Mosley  v.  Baker  (6  Hare  87 ;  * 
3  De  G.  McN.  &  G.  1032),  which,  however,  was  a 
redemption  suit,  but  included  an  account  of  all 
sabscnptions  "due  and  owing  and  payable,  and 
hereafter  to  become  due  and  owing  and  payable," 
by  the  defendant  as  a  member  of  the  society,  and 
taking  into  consideration  the  probable  duration 
of  the  society  according  to  its  rules,  &c.  They 
also  referred  to 

Flemvng  v.  Self,  8  De  G.  MoN.  A;  G.  997 ; 
Matterson  v.  Elderfield,  L.  Bep.  4  Ch.  207. 

The  14th  rule  of  the  society,  provided  that  all 
shares  of  five  years'  standing  should  be  entitled 
to  an  equable  proportion  of  nie  profits,  and  they 
asked  for  an  account  in  respect  of  such  profits. 

Fry,  Q.G.  and  Kingdon,  for  the  defendant  lea, 
who  claimed  a  charge  upon  the  premises,  con- 
tended that  there  was  no  case  for  a  foreclosure, 
since  the  mortgage  deeds  provided  only  for  re- 
demption and  sale,  and  foreclosure  formed  no  part 
of  the  contract  between  the  parties.  The  cases 
cited  were  all  cases  of  redemption,  and  it  was  not 
the  course  of  the  court  to  order  foreclosures  of 
mortgages  to  building  societies.  In  any  case  the 
future  subscriptions  ought  not  to  be  included  in 
the  account,  for  the  terms  of  the  security  do  not 
provide  for  their  payment  in  case  of  defoult.  The 
mortgagor  is  certainly  entitled  to  take  profits  into 
account. 

C.  G.  JBerJcdey  appeared  for  another  incum- 
brancer. 

Lord  BoMiLLT. — I  think  that  although  the 
books  do  not  give  any  case  of  foreclosure  on 
mortgages  to  building  societies,  there  is  no  doubt 
of  their  right  to  that  remedy.  With  regard  to 
future  payments,  a  mortgagee  is  entitled  to  have 
them  secured.  I  have  thought  so  ever  since  the 
decision  in  Mosley  v.  Baker  (uhi  «*».).  It  is  in 
conformity  with  tne  plan  of  these  societies,  and  I 
think  the  rule  is  recognised  as  the  cur  sue  curioe  in 
Matter  son  v.  Elderfietd  {tibi  sup,).  Of  course 
the  mortgagor's  remedv  is  to  pay  off"  all  he  is  now 
hable  to  p(w ;  and  in  that  case  the  suit  would  be 
stopped.  I  shall  make  the  order,  but  the  mort- 
gagor must  be  allowed  profits  on  shares  of  five 


vears'  standing  up  to  the  time  of  the  filing  of  the 
bill.  No  interest  is  to  be  charged  upon  any  fines 
he  may  be  liable  to  pay. 

Solicitors  for  the  plaintifEs,  Ingle,  Cooper,  and 
Holmes, 

Solicitors  for  the  defendants,  Futvoye  and  Co. ; 
/.  Funston ;  Philip  Wood, 


V.C.  WICXEHB'  COVBT. 

Reported  by  Edwilbd  Winslow  and  Hinbt  Qodifboi,  Esqn 

Bam8ters-at*Law. 


Jan,  Id  and  14, 1873. 

Cbosse  17.  Duckebs. 

AgrieuUwral  lease — 8v/rrender  by  operation  of  law 

— Custom  of  district — Injunction, 
Upon  an  interlocutory  application  the  court  vriU  thot 
decide  a  disputed  question  of  title,  hut  if  it  is 
satisfied  that  injury    is    threa/tened    or    appre* 
hended,  and  the  evidence  that  euch  is  the  case  is 
not   distinctly  rebutted^   an  injunction  usUl  he 
granted. 
The  court  totZZ  not  permit  a  defendant  to  take  ad- 
vantage  of  an  act  done  with  the  intent  to  defeat 
possible  equitable  rights  of  the  plaintiff,  and  wiU 
grant  an  injimction  a^ccordingly ;  and  where  a 
defendant,  alleged  by  the  plaintiff  to  have  held 
under  a  leasee   stipulating  that  hay  was  to  he 
eaten  down  on  the  land,  removed  a  large  quaniUy 
off  the  land  after  differences  had  arisen  as  to  his 
tenancy,  the  court   restrained  him  from  selling 
and  disposing  of  the  hay  so  removed. 
The  plainbiff  in  this  case  sought  for  an  injunction, 
upon  motion,  to  restrain  the  defendant  from  con- 
travening the    terms    of  an    agricultural   lease, 
granted  to  the  defendant's  father,    by  breakinff 
up  and  tilling  more  than  a  certain  extent  of  land, 
by  sowing  with  wheat  more  than  a  certain  acreage, 
and  by  removing  from  the  demised  land  grass  and 
hay  which,  under  the  terms  of  the  lease,  ought  to 
have  been  eaten  down  on  the  land  itself. 

The  bill  stated  the  lease  to  the  father  of  the 
defendant,  by  an  agreement  dated  the  30th  Nov. 
1857,  letting  from  year  to  year  a  farm  containing 
about  208  acres  in  the  parish  of  Malpas,  in  the 
county  of  Chester,  at  a  rent  of  280Z.  The  tenant 
was  not  to  break  up  or  convert  into  tillage  certain 
fields  specified ;  not  to  have  more  than  sixty  acres 
in  tillage  or  broken  up  in  one  year,  nor  more  than 
twenty  acres  in  wheat  during  the  last  year  of  his 
holding;  the  tenant  was  to  cause  all  the  hay, 
straw,  and  fodder  to  be  eaten  and  consumed  upon 
the  premises,  and  to  leave  all  muck,  hay,  straw, 
and  fodder  on  giving  up  the  tenancy,  without 
requiring  compensation  from  the  landlord. 

Thomas  Duckers,  the  father,  died  on  the  2nd 
Nov.  1865.  By  his  will  he  appointed  three  exe- 
cutors, the  deiendant  alone  proving  it,  in  April 
1866.  The  bill  then  stated  that  he  entered  into 
possession  of  the  farm,  and  that  bein^  allowed  to 
continue  his  father's  tenancy,  he  remained  in  such 
possession;  that  on  the  I7th  July  1872  he  re- 
ceived notice  to  quit ;  that  he  had  in  1872  more 
than  sixty  acres  in  tillage ;  that  he  had  in  wheat 
more  thim  twenty  acres ;  and  that  he  had  removed 
to  some  adjoining  land  called  the  "  Stack  Yard/* 
in  the  occupation  of  a  Mr.  Holland,  about  forty 
tons  of  hay  during  the  year  1872,  which  hay  he 
intended  to  sell  or  dispose  of. 

The  defendant  domed  that  he  had  entered  into 
possession  of  the  farm  as  executor  of  his  father. 
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He  stated  that  dnriog  his  father's  lifetime  he  had 
resided  with  him^  and  occasionally  assisted  him  in 
the  management  of  the  farm ;  that  he  applied  to 
the  plaintifTs  agent  for  the  farm,  and  tnat  the 
affent  sent  him  a  letter  in  which  he  informed  him 
tniat  Mr.  Crosse  had  written  to  him  (the  agent), 
saying  that  he  should  "have  pleasure  in  con- 
tinuing him  as  tenant,  and  that  he  had  ^eat  con- 
fidence in  his  character  and  respectability."  He 
then  stated  that  he  did  not  then  know  that  his 
&ther  had  signed  any  agreement  for  the  farm,  but 
always  thought  he  held  only  according  to  the 
custom  of  the  country,  and  that  he  considered  he 
was  accepted  as  tenant  on  his  own  account.  He 
continued  to  pay  the  same  rent  as  his  father  had 
paid ;  he  also  sold  as  much  produce  off  the  farm 
as  he  pleased,  and  had  spent  money  in  improve- 
ments. About  Christmas  1871  he  was'  asked  by 
the  plaintiff's  agent  to  sign  an  agreement  for  the 
farm,  but  he  renised,  on  the  ground  that  it  did 
not  provide  for  unexhausted  improvements;  and 
at  a  subsequent  interview  he  stated  that  his 
father's  agreement  was  not  binding  on  him. 
Some  correspondence  followed  this  refusal,  and  in 
July  1872  notice  to  quit  at  the  end  of  his  year's 
holding  was  given.  Evidence  was  adduced  that 
the  d^endant,  according  to  the  custom  of  the 
district,  and  as  the  eldest  son  of  his  father,  was 
entitled  to  the  occupation  of  his  father's  farm. 

lAruUey,  Q-C.  and  H,  A.  Oiffa/rd  for  the  plaintiff. 
— The  onus  is  on  the  defcndcmt  to  prove  that  there 
was  a  change  in  the  tenancy.  The  Statute  of 
Frauds  (29  Oar.  2,  s.  3)  requires  a  writing  to 
establish  a  surrender  {MoUeti  v.  Brayne,  2  Camp. 
103).  There  is  evidence  of  a  conversation  in  which 
the  defendant  expressed  a  wish  to  take  the  farm. 
This  does  not  show  the  intention  of  the  defendant 
not  to  take  it  on  the  terms  upon  which  his  father 
held  it.    They  also  cited 

Chitty  on  Contraots,  pp.  306,  309 ;  and 
Johnston  ▼.  Hwidleston,  4  B.  A  C.  922. 

Dickinson,  Q.  C.  and  /.  W,  Ghitty  for  the  defen- 
dant.— ^This  is  an  interlocutory  application,  and 
there  is  a  question  of  disputed  title.  Inhere  was 
complete  surrender  by  the  executor  by  operation 
of  law.  The  eldest  son  was  by  custom  the  new 
tenant,  and  he  was  allowed  to  remain  in  posses- 
sion; 

OoMey  v.  Monk^  L.  Bep.  1  Ex.  159. 

The  Vice-Chascelloe.  —  That  was  a  case  of 
tenant  for  life  and  remainderman.  Mr.  Lindley,  I 
am  with  you  on  the  main  question,  thongh  1  do 
not  intend  now  to  decide  finally  the  question  of 
title,  and  whether  the  defendant  is  bound  by  his 
father's  lease  or  not.  I  think  that,  assuming  him 
to  be  so  bound,  there  may  be  ground  for  granting 
an  injunction  as  to  selling  the  hay,  but  you  must 
satisfy  me  that  there  is  any  reason  to  apprehend 
damage  if  I  grant  no  injunction  as  to  the  rest  of 
the  notice  of  motion. 

Lindley,  in  reply,  said  that  the  evidence  of  the 
defendant  as  to  what  he  meant  to  do  was  not  to  be 
trusted,  and  the  plaintiff  ought  not  to  be  left  in 
that  position.  He  asked  for  the  whole  injunction 
except  the  mandatory  part  of  it. 

The  Yice-Chancellor  made  the  order  for  an 
injunction  as  stated  below,  and  then  said:  In 
deference  to  the  argament  I  will  state  my  reasons 
for  making  this  order.  The  facts  of  the  case  are 
these,  as  1  understand  them.  Up  to  1865  Duckers, 
the  elder,  held  the  farm  from  year  to  year,  upon 
certain  terms  to  operate  on  going  out  of  possession. 


The  agreement  is  stringent,  but  not  more  so,  I  be- 
lieve, than  is  usual  in  such  cases.    The  'original 
lessee  died  leaving  a  son  and  a  daughter,  and  of  two 
out  of  throe  of  his  executors,  the  defendant  alone 
proved  the  will.    The  defendant  applied  to  Crosse 
to  be  allowed  to  have  the  farm.    Crosse  answered 
by  a  letter,  which  was  communicated  to  the  defen- 
dant, stating  that  he  would  have  pleasure  in  al- 
lowing  him  to  continue.    In  1871  dinerenoes  arose 
bet  een  the  parties,  ending  in  a  notice  to  quit. 
The  plaintiff  asserts,    and  the  defendant  denies, 
that  the  agreement   of   1857  was  still  in  tbrce. 
Without  deciding    this  question,  I  cannot  help 
thinking  that,  considering  no  breach  had  occurred 
in  the  holding,  it  would  be  a  strong  thing  to  say 
that  the  old  term  had  been  surrendered,  and  a 
new  one  created.    It  might  turn  out  to  be  so  at 
the  hearing,  but  now  I  must  assume  that  it  is  not 
so.  The  terms  of  the  agreement  were  always  found 
to  answer  sufficiently  well.    The  intention  seems 
to  have  been  that  the  defendant  should  have  his 
father's  farm,  and  if  the  persons  interested  in  the 
estate  of  the  latter  have  anvthing  to  complain  of» 
that  is  a  question  between  nim  and  the  executor. 
Then,  on  a  motion  like  this,  assuming  that  there  was 
no  such  surrender,  and  no  such  new  terms  as  those 
Tx>ntended  for,  some  nicety  arises  as  to  the  terms 
of  the  injunction.    Mr.  Lindley  has  convinced  me 
of  his  right  to  have  it  extend  to  breaking  up  the 
land  and  to  the  sowing  of  wheat,  and  he  is  entitled 
to  it.    As  td  the  hay,  the  facts  are,  that  in  the  winter 
the  plaintiff's  agent  ^ve  notice  to  the  defendant 
that  the  terms  of  his  father's  agreement  bound 
him,  and  I  must  hold  that  he  knowingly,  and  for 
the  exresps  purpose  of  defeating  thepluntiff  of  his 
right,  and  for  the  purpose  of  trying  the  question, 
removed  the  hay  on  to  the  neighbouring  land. 
He  has  placed  himself  in  the  wrong  by  attempting 
to  defeat  equitable  rights  by  such  devices.    The 
order  to  be  made  will  therefore  be,  to  restrain  the 
defendant   from  breaking  up,  or  converting  into 
cillage,  any  further  portion  of  the  farm  situate,  &c., 
comprised  in  the  agreement  of  1857,  and  from 
sowmg  with  wheat  more  than  20  acres  of  the  said 
farm,  and  from  selling  or  disposing  of,  &c.,  the 
hay  carried  away  by  the  defendant,  and  stacked 
upon  the  "  Stack  Yam,"  with  liberty  to  apply  as  to 
the  said  hay,  and  an  undertaking  as  to  damages. 

Solicitors :  PcUterson,  Snow,  and  Burney,  for 
0.  8,  Brooke,  Nantwich ;  A.  JD.  Bird,  for  Beilly$e 
and  Son,  Nantwich. 


July  12  and  13 ;  Nov.  20,  21,  22 ;  Dec.  4  and  9, 
1872 ;  and  Jan.  29,  1873. 

Be  The  Manor  op  Walton-cum-Tmmlet  ;  Ex 

parte  Tomlinb. 

Bight  of  foreshore — Purchase — Moneys  paid  into 
court — Adverse  daims — Lord  of  manor — Evidence 
as  to  user — Petition, 

The  foreshore  helow  high  water  mark  tnay  he  parcel 
of  the  adjoining  manor,  and  where,  by  an  ancient 
grant  of  the  manor,  its  limits  are  not  sufficiently 
defined,  acts  of  ownership  are  admissible  as 
evidence  thai  such  foreshore  is  parcel  of  tfie  manor. 

In  a  dispute  between  a  lord  of  the  manor  and  the 
cofporaiion  of  an  adjoining  port  as  to  the  right 
of  foreshore,  a  decisio7i  between  the  parties  in  an 
action  tried  150  years  a^o,  followed  by  a  long 
enjoyment  on  the  part  of  the  whvner,  and  long 
acquiescence  on  the  part  of  the  loser,  was 

Held  to  he,  prima  fade,  binding  on  the  latter. 
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This  was  a  petition  presented  by  Colonel  Tomline, 
the  lord  or  the  manor  of  Walton-cnm-Trimley, 
praying  for  payment  oat  of  court  to  him  of  certain 
porchaise  moneys  paid  in  by  the  Harwich  Harbour 
Commissioners  under  the  Lands  Clauses  Consoli- 
dation Act  1845,  in  respect  of  lands  taken  by  them 
at  Landguard  Point,  trie  north-eastern  extremity 
of  the  estuary  of  the  river  Orwell. 

The  value  of  the  land  taken  had  been  referred  to 
arbitration,  and  in  order  to  meet  conflicting  claims 
to  different  parts  of  it,  it  was  arranged  that  the 
arbitrators  should  apportion  distinct  sums  to  the 
parts  so  claimed.  Accordingly,  the  arbitrators 
naving  awarded  the  sum  of  2018L  as  the  gross 
value  of  the  whole  apportioned  it  as  follows: 
First  in  respect  pf  lands  below  high  water  mark, 
and  inside  Landguard  Point,  808T. ;  secondly,  in 
respect  of  lands  above  high  water  mark,  620L; 
thirdly,  in  respect  of  lands  below  high  water  mark 
and  outside  Landguard  Point,  122. ;  fourthly,  com- 
pensation for  damages  to  adjoining  lands,  1151. 

All  these  sums  were  claimed  by  the  petitioners 
as  lord  of  the  manor.  The  first  was  also  claimed 
by  the  corporation  of  Ipswich  ;  and  the  second  by 
the  Secretary  of  State  for  War  as  accruing  in 
respect  of  an  acquisition  to  land  comprised  m  a 
lease  granted  to  the  War  Department.  The  two 
latter  sums  were  at  first  also  claimed  by  the  Com- 
missioners of  Her  Majesty's  Woods  and  Forests, 
by  virtue  of  the  prerogative  of  the  Crown,  but 
were  eventuidly  admitted  to  belong  to  the  peti- 
tioner. 

The  whole  of  the  sum  awarded  had  been  paid 
into  court  by  the  Harwich  Harbour  Commissioners, 
and  this  petition  had  consequently  been  presented 
by  Colonel  Tomline  for  the  above  pui*pose. 

The  principal  question  was  one  between  the 
petitioner  and  the  respondents,  the  Corporation  of 
Ipswich,  as  to  the  title  to  the  foreshore  below  high 
water  mark,  adjoining  the  manor  of  Wajton-cum- 
Trimley,  but  comprised  within  the  port  of  Ipswich. 
There  was  also  a  question  between  the  petitioner 
and  the  War  Department,  as  to  the  right  to  the 
foreshore  above  high  water  mark,  the  latter  claiming 
it  as  an  accretion  to  land  held  by  them  under  a 
kase  for  999  years,  granted  by  a  former  lord  of  the 
manor  in  1797. 

This  latter  question  mainly  turned  upon  the 
construction  of  the  parcels  in  the  lease,  the  diffi- 
culty arising  from  some  variance  between  the 
parcels  themselves  and  the  plan  annexed  to  the 

The  case  between  the  petitioner  and  the  corpo- 
ration of  Ipswich  depended  in  a  great  measure 
upon  the  weight  of  evidence,  which  was  ample  and 
voluminous  on  both  sides.  They  both  claimed  as 
grantees  of  the  Crown.  According  to  the  case 
made  out  bv  the  petitioner  it  appeared  that  the 
manor  had,  from  at  least  the  time  of  the  Conquest, 
been  in  the  family  of  the  earls  and  dukes  of  Nor- 
folk until,  in  the  reign  of  Henry  VIII.,  it  passed 
into  the  hands  oi  the  Crown,  and  there  remained 
until  1628,  when  Charles  I.  sold  it  to  one  Dick- 
field.  Since  that  date  it  had  ^ever  been  in  the 
Crown,  and  had  eventually  come  into  the  posses- 
sion of  the  Duke  of  Hamilton,  under  whom  the 
petitioner  immediately  claimed.  The  deed  of  con- 
veyance to  Henry  VIlI.  and  the  grant  by  Charles  I. 
to  Ditchfield  were  put  in  as  evidence,  but  their 
terms  did  not  throw  much  light  upon  the  qaestion 
as  to  the  right  of  foreshore,  and  the  petitioner 
therefore  was  compelled  to  rest  his  case  almost 


entirely  upon  evidence  of  acts  of  owners];dp  and 
user. 

On  the  other  hand  the  corporation  of  Ipswich 
produced  their  royal  charter,  dated  in  1519.  Be- 
sides this  they  put  in  many  ancient  documents 
tending  to  prove  that  the  port  had  always  belonged 
to  them  in  such  a  way  as  to  point  to  their 
ownership  of  the  soil.  Thus  they  proved  pay- 
ment of  fees  and  rent  so  far  back  as  the  time  of 
Bichard  I.  They  also  produced  the  shorthand 
writers'  notes  of  a  judgment  of  the  Court  of 
Queen's  Bench,  upon  the  construction  of  their 
charter,  in  an  action  of  ejectment  brought 
by  themselves  in  1810  against  a  person  claim- 
ing under  a  former  lora  of  the  manor,  decid- 
ing that  the  charter  was  sufficient  to  and  did 
carry  the  soil  of  the  port.  The  rest  of  the  evi- 
dence on  this  side  was  supplied  from  the  books  of 
the  corporation  from  about  the  time  of  Queen 
Elizabetn  downwards.  These  books  contained 
evidence  of  various  acts  of  ownership  over 
different  parts  of  the  port,  such  as  taking  wreck, 
and  royal  fish,  the  right  of  fishing,  and  particularly 
of  an  oyster  fishery  now  regumted  by  a  recent 
Act  of  Parliament.  They  also  proved  in  the  same 
way  numerous  instances  of  granting  or  letting 
portions  of  the  soil  of  the  foreshore  in  or  al>out 
the  town  of  Ipswich,  and  in  some  instances  lower 
down  the  river  Orwell. 

The  additional  facts  of  the  case,  and  the  general 
result  of  the  evidence  will  (having  regard  to  the 
above  statement)  sufficiently  appear  from  the 
judgment  (infra). 

Lmdley,  Q.C.  and  Bodwell,  in  support  of  the 
petition,  submitted  that  as  the  petitioner  rested 
nis  case  almost  entirely  upon  evidence  of  user  he 
was  entitled,  in  support  oi  his  contention  that  the 
foreshore  had  from  time  immemorial  been  a  ^trcel 
of  the  manor,  to  produce  the  court  rolls.  These 
would  be  found  to  contain  entries  relating  to  the 
taking  of  wreck,  royal  fish,  &c.,  &c.,  and  also  to 
fines  imposed  upon  trespassers  by  the  lord  of  the 
manor. 

On  behalf  of  the  respondents,  objection  was 
taken  to  the  admission  of  tne  court  rolls  as  evidence, 
on  the  ground  that  the  entries  were  only  binding 
on  the  lord  and  his  tenants,  and  were  no  proof  of 
the  title  of  the  lord  in  an  issue  like  the  present : 

Calmed/y  v.  Bowe,  6  C.  B.  861 ; 
Attomey-Qeneral  v.  Lord  Hotham,  1  T.  &  B.  217. 

The  Vice-Chancelloh,  however,  overruled  the 
objection,  considering  that  it  went  rather  to  the 
weight  than  to  the  admissibility  of  the  evidence. 

Lindleyy  Q.C.  and  BodweUhirtheT  contended  that 
the  evidence  as  to  acts  of  ownership  and  user  was  in- 
disputable. There  were  the  records  of  several  actions 
for  trespass  still  extant.  In  one  of  these  (Barker 
V.  CoZe,' unreported),  brought  in  1735  by  the  then 
lord  of  the  manor  against  one  of  the  servants  of  the 
respondents  (The  Corporation  of  Ipswich)  a  verdict 
was  given  in  favour  of  the  lord  of  the  manor.  The 
respondents'  own  books  were  evidence  against  them 
as  to  this  action,  for  they  showed  payment  by  them 
of  the  taxed  costs  of  the  proceedings.  In  fact, 
there  was  a  decision  striking  at  the  very  root  of  the 
respondents'  title  allowed  to  remain  undisputed  for 
160  years,  so  that  if  nothing  else  were  wanting  to 
oust  the  respondents'  claim,  their  long  acquiescenoe 
ought  to  be  considered  as  binding  upon  them.  As 
for  the  action  relied  on  by  the  corporation,  the 
locus  m  qvo  was  in  the  town  of  Ipswich,  and,  con- 
sequently, a  long  way  from  the  petitioner's  manor. 
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Moreover,  the  Court  of  Queen's  Bench  was  in  that 
case  influenced  in  its  decision  by  evidence  of  a  more 
ample  character  with  regard  to  user  than  that 
adduced  by  the  respondents  on  the  present  occa- 
sion.   They  referrea  to 

Duke  of  Beaufort  v.  The  Mayor,  Ac.  of  Siownsea,  8  Ex. 

413; 
Chad  V.  TiUen,  B.  &  B.  403 ; 
Malcolmson  v.  O'Dea^  10  H.  L.  Cas.  593; 
Jones  V.  Williams,  2  M.  &  W.  326 ; 
Bex  V.  Capper,  6  Price  217 ; 

Attoniey-Oerieral  v.  Ma/rquis  of  Dovonshvref  (%6.)  269 ; 
Whistler's  case,  10  Coke  360 ; 
Comyn*8  Digest  (tit.  "  Grant,")  vol.  4  p .  409 ; 
Re  Alston's  Estate,  28  L.  T.  Bep.  337. 

Dickinson,  Q.C.  and  Horuce  Davey  for  the  Cor" 
poration  of  Ipswich  contended  first,  that  even  if 
the  foreshore  had  been  originally  a  parcel  of  the 
manor,  the  effect  of  the  manor  becoming  the  pro- 
perty of  the  Crown  was  to  merge  the  foreshore  in 
the  general  prerogative  royal,  so  that  not  being  ex- 
pressly mentioned,  it  could  not  pass  under  the  grant 
to  Ditchfield ;  secondly,  the  evidence,  coupled  with 
the  grant  of  1519,  went  to  show  that  the  foreshore 
had  from  time  immemorial  belonged  to  the  corpora- 
tion, as  part  of  the  soil  of  the  port  of  Ipswich. 
They  referred  to 

Attomey-Qeneral  v.  Lord  Hotham%  {sup.) 
Wa/rwicKY.  Queen* s  College,  Oxford,  L.  Biep.  3  Eq.  683; 
Lord  Hale's  Treatise,  83. 

G.  W.  Hemming  for  the  War  Department,  and 
for  the  Commissioners  of  Her  Majesty's  Woods 
and  Forests. 

W.  W.  Cooper  for  "jiie  Harwich  Harbour  Conser- 
vancy Board. 

Lomgley  and  BedweU  for  other  parties. 

Li/ndey,  Q.C.  in  reply. 

Cur.  ad/v.  vvU. 

Jan.  29. — ^The  Vicb-Chancellob. — ^The  sums  of 
money  to  which  thispetition  relates  were  paid 
into  court  by  the  Harwich  Harbour  Commis- 
sioners, as  the  price  of  land  near  Landguard  Fort, 
in  Suffolk,  which  land  they  took  under  the  powers 
of  their  Acts.  The  amount  was  settled  by  arbitra- 
ion  and  by  arrangement ;  the  arbitrator  divided  it 
mto  four  sums,  according  to  the  title  of  the  vari- 
ous properties.  One  of  these,  a  sum  of  808L, 
which  was  paid  in  as  the  price  of  lands  described 
as  "  below  hi^h-water  mark  inside  Landguard 
Point,"  is  claimed  by  the  petitioner  on  the  one 
hand,  and  the  Corporation  of  Ipswich  on  the  other. 
Another  of  them,  a  sum  of  6202.,  which  was  paid  in 
as  the  price  of  land  near  Landguard  Fort,  but  above 
high-water  mark,  is  claimed  by  the  petitioner  on 
the  one  hand,  and  the  Secretary  of  State  for  War 
on  the  other.  The  others  are  admitted  to  belong 
to  the  petitioner.  The  questions  as  to  the  first- 
mentioned  sums  are  entirely  distinct,  and  must  be 
considered  separately.  The  first-mentioned  sum 
of  808L  represents  the  foreshore  of  the  river  Orwell, 
which  is  a  tidal  river,  falling  into  the  sea  someway 
below  Ipswich.  The  manor  of  Walton-cum-Trim- 
ley mav  be  roughly  described  as  a  heart-shaped 
piece  of  land,  ending  towards  the  south  in  a  point 
called  Langer,  or  Langerstone,  and  near  which 
stands  Landward  Fort.  One  side  of  the  manor 
forms  the  eastern  side  of  the  Orwell  for  about  two 
iniles  before  it  falls  into  the  sea;  the  other  side  of 
it  is  washed  by  the  German  Ocean.  The  fore- 
shore in  question  is  the  land  between  high  and  low 
water  mark  oh  the  western  side  of  the  manor,  and 
on  the  eastern  side  of  the  Orwell ;  and  it  is  claimed 
by  the  petitioner  as  lord  of  the  manor,  and  by  the 


Corporation  of  Ipswich  as  entitled  to  the  port  of 
Ipswich,  which  expression  comprehends  the  whole 
course  of  the  Orwell  from  Ipswich  to  the  sea.  The 
lord's  title  to  the  foreshore  is  rested  on  a  very  long 
enioyment  which  he  seeks  to  prove  by,  among 
other  things,  entries  m  the  court  roUs  of  the  manor 
of  Walton-cum-Trimley.  The  extant  Court  Bolls 
go  back  only  to  a.d.  1381.  A  good  deal  was  said 
in  the  argument  as  to  the  admissibility  of  entries  on 
these  court  rolls  to  prove  the  title  of  the  lord  of  the 
manor.  It  was  argued  on  the  authority  of  Calmady 
V.  Bowe  (sup.),  that  entries  in  the  court  rolls  of  a 
manor  are  only  admissible  as  against  strangers  on 
such  an  issue  as  this  when  the  tines  mentioned  in 
the  entries  appear  to  have  been  paid.  That  seems 
hardly  warranted  by  what  Bayley,  J.,  said  in  that 
case ;  and  it  is  to  be  observed  from  the  course  which 
Calmady  v.  Bowe  took  that  that  particular  ruling 
did  not  come  before  the  court  on  the  motion  for  a 
new  trial.  Moreover,  there  seems  to  have  been  a 
greater  willingness  of  late  years  than  there  was 
when  that  case  was  decided  to  admit  evidence  on 
the  subiect  of  very  ancient  possession.  That 
appears  from  the  opinion  of  the  judges,  delivered 
by  the  late  Willes,  J.,  in  Malcolmson  v.  G'Bea  {sup.). 
In  the  rolls  now  in  question,  which  of  course  have 
their  particular  character  (as  each  set  of  rolls  has) 
there  are :  First,  entries  of  fines  paid  to  the  lord 
for  the  salvage  of  boats  coming  on  to  the  soil  of 
the  lord,  and  for  moorage  and  K>r  trespassers  on 
the  soil  for  taking  from  it  wreck  or  the  like,  and 
of  sums  paid  to  the  lord  by  the  baililE  for  wreck 
sold  by  bim ;  secondly,  presentments  as  to  wreck, 
porpoises,  and  the  hke,  come  on  to  the  soil,  and 
their  value,  but  not  Expressly  mentioning  any 
receipt.  As  I  read  them,  however,  they  seem 
generally  to  record  receipts  by  the  lord,  in  some 
cases,  however,  the^  are  expressly  mentioned  as 
receipts  bv  the  bailiff,  for  which  he  is  responsible 
to  the  lord.  It  seems  to  me  that  in  all  these  cases 
the  entries  are  substantialljr  of  receipts,  and 
admissible  in  any  point  of  view.  Thirdly,  pre- 
sentments of  wreck  come  on  to  the  lord's  soil, 
and  salved  by  a  person  named,  who  receives  one- 
fourth  of  the  value  for  his  trouble,  the  balance 
coming  to  the  lord  being  stated  in  the  margin. 
These  seem  admissible  on  the  same  principle  as 
the  last-mentioned  cases,  but  even  on  stronger 
grounds.  There  is  in  one  case,  at  least,  under  the 
date  of  Oct.,  a.d.  1399,  an  entrv  where  the  whole 
value  of  some  small  wreck  commg  ashore  is  given 
to  the  salvors  for  their  trouble,  which  seems  to  be 
governed  by  the  same  principle.  Fourthly,  pre- 
sentments directing  the  bailiff  to  levv  certain 
sums  by  way  of  fines  for  particular  tres- 
passes on  the  lord's  soil,  the  names  of  the 
persons  levied  on  being  in  some  cases  men- 
tioned, and  in  others  absent.  It  seems  to  me 
that  these  entries  imposing  a  specified  duty  and 
consequent  liability  on  the  bailiff,  and  occurring 
as  they  do  in  court  rolls  which  show  actual  pay- 
ment by  individuals  of  similai*  fines,  are  admissible 
after  the  lapse  of  centuries,  as  if  the  bailiff  was 
actually  shown  to  have  levied  them.  That  the 
lord  could  enforce  payment  from  him  in  the  ab- 
sence of  excuse  or  explanation  seems  clear,  and 
that  he  did  so  is  to  be  inferred,  as  it  is  to  be  in- 
ferred on  the  other  hand  that  the  baiUff  had  pre- 
viously levied  them  on  those  liable  to  pay.  Fiftnly, 
of  presentments  (not  followed  by  anv  express 
direction  to  the  bailiff)  that  a  specified  mdividual 
has  appropriated  wreck,  or  the  like  of  a  specified 
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Talne,  which  had  come  on  to  the  lord's  soil,  and 
belonged  to  him.    Those  entries  j3ut  at  the  lowest, 
mast,  I  conceive,  make  the  hailin  responsible;  and 
stand,  therefore,  on  the  same  footing  as  entries 
of  sums  which  the  bailiff  is  expressly  directed  to 
levy.    These  illustrate  the  principles  on  which  the 
evicience  of  the  rolls  has  been  dealt  with,  and,  in 
fact,  comprise  most  of  the  cases  of  any  importance. 
There  are  a  few  presentments  of  "  wreck   come 
ashore*'  to  which    no  value   is   fixed;    and   the 
entry  in  the  margin  of  some  is  not  of  a  par- 
ticular sum,  but  of   "  respite ; "    or    else    there 
is  no  entry  at  all.     It  seems    to   me    safer    to 
reject  those.     In  some  cases  the  matter  is  men- 
tioned merely  as  one  for  future  inquiry.     Such  an 
entry  also  I  treat  as  not  evidence.    What  has  been 
said  as  to   the  admissibility  of  entries  on  the 
rolls  leaves  untouched,  first,  the  question  of  their 
weight,  as  distinguished  &om  that  of  their  admis^ 
sibihty ;  and  secondly,  the  question  whether  any 
particular  entry  can  be  shown  to  apply  to  the 
property  in    question,  or   to   other  property,   so 
analogous  to  it  in  position  and  character  that 
evidence  bearing  on  the  one  title  may  be  received 
as  supporting  the  other.     How  far  that  analogy 
would  extend  in  the  present  case  was  discussed  at 
the  Bar.     It  seems  to  me  that  for  the  purpose  of 
an  issue  like  the  present  everything  that  bears  on 
the  enjoyment  of    the  foreshore   or  the  Orwell 
boand»y  of   the  manor  is  admissible  evidence, 
but  that  nothing  else  is  so  admissible.    The  con- 
test here  is  between  subjects  claiming  foreshore 
adversely  to  each  other;  not,  as  is  most  usual, 
between  ^he  Crown  on  one  side  and  a  subject  on 
the    other.      Each    party    makes   a   case   which 
wonld  be  valid  against  the  Crown ;  but  the  cases 
exclude  each  other.    The  manor  in  question,  not- 
withstanding the  composite  name,  and  the  fact 
that  Felixtowe,  first  mentioned  as  a  priory,  is  in  the 
later  documents  sometimes  called  a  manor,  appears 
to  be  a  single  manor  divided  for  some  purposes 
into  three  portions,  called  respectively  Walton, 
Trimley,  ana  Felixtowe.  The  history  seems  to  be  as 
follows :  It  formed  part  of  the  possessions  of  the 
Bigots,  Earls  of  Norfolk,  which  came  to  Edward  I. 
by  means  of  the  well-known  cessions  and  re-grant 
to  the  last  Earl  of  Norfolk  of  that  family ;  was  be- 
stowed by  Edward  on  his  son  Thomas,  called  De 
Brotherton,    and    remained    in    his    descendants 
(with  immaterial  interruptions  at  the  beginning  of 
the  reign  of  Henry  IV.  and  Henry  VII.)  till  a.d. 
1542,  when  the  then  Duke  of  Norfolk  and  his  son 
the  Earl  of  Surrey  (who  represented  one  line  of 
the  descendants  from    Thomas   de    Brotherton) 
gave  it  to  Henry  VIII.  in  exchange  for  other  pro- 
perty.   From  Lhat  time  it  remained  in  the  Crown, 
till  A.D.  1628,  when  Charles  I.  sold  it,  and  the  title 
has  since  been  that  of  an  ordinary  estate.     The 
Corporation  of   Ipswich  is  a  very  ancient  one, 
holding  rights  ana  franchises  under  grants  earlier 
than  King  John's  time.     Its  right  to  the  port  of 
Orwell,  from  the  town  to  the  ocean,  is  recognised 
as  an  ancient  right  in  a.d.   1340   (13    Edw.    3), 
and  that  the  right  to  the  port  comprehended  in 
this  case  the  ownership  of  the  soil  and  foreshore 
is  expressly  acknowledged  by  a  charter  of  the 
third  year  of  Henry  Vill.  (a.d.  1571).    At  that 
time  it  should  be  observed  that  the  manor  was  not 
in  the  Crown.     The  evidence,  into  the  details  of 
which  I  will  not  go,  for  it  was  carefully  and  accu- 
rately analysed  at  the  B^r,  shows,  I  think,  after 
all  aUowancea  and  deductions,  an  enjoyment  and 


exercise  by  the  lord  of  the  manor  from  a.d.  1381, 
for  something  like  two  centuries,  of  rights  which 
are  primd  fade  evidence  (and  would  be  sufficient 
evidence  against  the  Crown)  of  the  title  of  the 
foreshore  in  question.  The  then  lord  claimed 
wreck  as  against  the  Crown  in  respect  of  this 

E articular  foreshore.      When  Edwani  I.   at  the 
eginning   of    his    reign    made    his  well-known 
attempt  to  challenge  the  titles  of   all    subjects 
claiming  Crown  rignts,  his  claim  appears  to  have 
been  acquiesced  in,  or,  at  least,  there  is  no  trace  of 
a  decision  against  it.    That  is  so  far  important  as 
tending  to  show  that   in    a.d.   1274,    or    there- 
abouts,   the   Corporation    of    Ipswich    did    not 
claim    the    right    of    wreck    on    the  shores  of 
Trimley,*  and  that  the  Earl  of  Norfolk  did  so, 
since    the    inquisition    was    general,    and    there 
would    probably    have   been  notice    of  a  claim, 
if  made  by  the  corporation.    And,  though  the 
claim  was  of  wreck  only,  it  seems  reasonable  to 
conclude  that  it  was  founded  on  a  claim  to  the 
soil  of  the  foreshore,  since  the  Court  rolls,  which 
begin  about  a  century  later,  and  probably  continue 
the  forms  of  the  earlier  rolls,  always  treat  the 
right  to  wreck  as  founded  on  the  lord's  right  to 
the  soil,  and  not  as  a  franchise  merely.    As  re- 
gards the  application  of  the  entries  to  the  disputed 
property,  I  am  inclined  to  agree  with  the  sugges- 
tion that  presentations  by  the  jury  or  homage  of 
Trindey  or  Walton,  or  Tnmley  and  Walton,  primd 
fade,  though  not  invariably,  appl^  to  some  part  of 
the  shore  in  question.     It  is  quite  clear  that  in 
early  times  a  distinction  was  made  between  the 
juries  or  homages  (the  words  are  used  indiffe- 
rently) of  the  dmerent  portions  of  the  manor ;  and 
the  strong  presumption  seems  to  be  that  in  strict- 
ness each  jury  made  presentments  as  to  its  own 
district ;  though  where  a  presentment  was  neces* 
sary  as    to    wreck — for    instance,  in    Felixtowe, 
which  was  on  the  ocean  side  of  the  manor,  and  no 
jury  or  homage  of  Felixtowe  was  duly  constituted 
to  make  it — a  jury  of  Trimley,  on  the  opposite 
side,  wonld  naturally  do  so.     Any  stray  instance 
of  apparent  variation  from  the  rule  suggested  may 
be  accounted  for  in  this  way : — I  should  observe 
that  according  to  the  evidence,  which  was  ques- 
tioned, but  which  I  am  inclined  to  think  accurate, 
the  parish  of  Walton,  which  is  all  included  in  the 
manor  (with  part  of  that  of  Felixtowe),  has  no 
ocean  foreshore,  but  the  whole  of  the  shore  in 
question  is  within  it.    The  distinction  between  the 
different  homages  or  juries  is  not  observed  in  the 
later  court  rolls,  which  makes  them  much  less 
valuable  as  supporting  the  lord's  title;    and,  in 
&ct,  during  the  last  century  and  a  half  of  the 
period  intervening  between  a.d,  1381  and  a.d.  1738, 
the  evidence  is  less  satisfactory,  and  is  rather 
inconsistent  with  than  capable  of  establishing  any 
such  enjoynfient.     No  admissible  evidence  of  an 
enjoyment  by  the  corporation  of  rights  over  tho 
particular  foreshore  in  question  is,  so  far  as  I  can 
see,  given  by  them  before  a.d.  1660.     But  it  is  to 
be  observed  that  their  books  do    not  go  back 
beyond  a.d.  1587,  though  there  are  some  grants 
forty  years    earlier  which   affect  other  parts  of 
the  soil  of    the  harbour.      Their    ownership    of 
foreshore   in    other  parts  of    the    harbour,  and 
their  exercise  of  the  ordinary  right  of  owners 
of  the  port  from  about  the  middle  of  the  six- 
teenth century  down  to  a.d.  1725  seems  to  me 
satisfactorily  proved,  but,   as  regards  this   par- 
ticular foreshore,  the  only  evidence  befi»re  a.d.  1660 
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is  against  them.    The  prooeedings  as  to  the  beach 
at  Langerstone  in  a.d.  1587,  primd  facie  import  an 
express  and  formal  disclaimer  by  the  corporation 
of  the  right  which  they  now  assert  over  this  par- 
ticular shore,  and  do  much  more  than  counteract 
any  presumption  of  title  to  it  at  or  before  that 
time  which  their  evidence  raises.    In  a.d.  1660  an 
entry  occurs  in  the  corporation  books  which,    I 
think,  candidly  considered,  imports  a  taking  of 
shinffle  by  the  corporation  from  the  locus  in  quo 
for  Ipswich  purposes.    The  next  specific  entries 
are  in  a.d.  1727.    Unquestionably,  in  that  year  the 
corporation  claimed  the  specific  right  which  they 
now  claim,  and  were  prepared  to  assert  it.    The 
consequence  ^bs,  that  in  a.d  1738  the  same  titles 
which  I  have  now  to  decide  between  came  into 
direct  collision  in  an  action  of  Barker  v.  Cole.    Sir 
John  Barker,  then  the  lord  of  the  manor,  brought 
an  action  of  trespass  in  the  Common  Pleas  wunst 
Thomas  Cole  for  trepai^ses  on  the  piece  of  fore- 
shore in  question,  by  taking  stones  and  sand  from 
and  placing  ships  upon  it.    Cole  justified  it  as  the 
servant  of  the  corporation,  whose  land  he  alleeed 
it  to  be ;  and  the  corporation,  in  fact,  defended 
the  action  at  their  own  cost.     The  result  of  it  was 
in  favour  of  the  plaintiff.   So  far  as  can  be  inferred, 
the  precise  question  which  now  arises  was  tried  in 
that  action.    If  there  had  been  any  miscarriage, 
or  any  reason  whatever  for  treating  the  decision  as 
otherwise  than  conclusive  against  the  corporation, 
the  question  might  have  been  raised  again,  in  the 
same,  or  some  other  way.    But  it  was  acquiesced 
in,  so  far  as  I  can  see,  and  excluding  some  very 
vague  and  unsatisfactory  evidence  of  an  attempt 
by  the  corporation  or  its  officers  to  assert  claims 
over  the  foreshore  in  question,  within  the  last 
thirty  years,  they  have  been  contented  to  let  the 
lord's  title  as  established  in  the  action  remain  un- 
questioned for  a  century  and  a  half.    For  a  pur- 
pose like  the  present,  I  think  that  conclusive,  but 
the  matter  does  not  rest  there.    The  lord  has, 
I  'think,    established    that   he    has   enjoyed  the 
foreshore   in    question    from    that   time  to  this 
without    question    or   disturbance    by    the.   cor- 
poration;    or,    at    any    rate,    without    any    act 
on   their  part  amounting  to  a  challenge  of   his 
title.     The  corporation's  evidence  of  enjoyment 
amounts  to  very  little.     Some  reliance  was  placed 
by  their  counsel,  first,  on  two  recent  private  Acts 
regulating  the  oyster  fishery  in  the  port,  in  which 
the  Legislature  certainly  seems  to  nave  assumed 
their  right  to  the  foreshore  on  part  of  the  western 
side  of  the  manor,  considerably  north  of  the  place 
now  in  Question.    The  corporation  seem  to  nave 
brouffht  before  the  Legislature  their  own  grants, 
which  show  a  primd  fade  title,  and  not  to  have 
noticed  the  opposing  titles  which  negatived  it.    A 
recognition  of  title  obtained  by  such  means  is,  at 
least,  not  to  be  carried  beyond  its  strict  limits ;  and, 
in  fact,  those  acts  in  no  way  displace  Colonel  Tom- 
line's  title  to  the  particular  foreshore  in  question. 
The  otlier  Acts,  which  are  those  empowering  the 
Harwich  Harbour  Commissioners,  recognise  the 
riphte  of  the  Corporation  of  Ipswich  to  certain  tolls 
which  they  abolish.     They  are  really  and  only 
material  in  showing  that  the  corporation's  claim 
was  not  brought  forward  on  that  particular  occa- 
sion.   As  negativing  the  title  of  Cfolonel  Tomline 
(an  absent  party)  they  are  of  no  force  whatever. 
On  the  whole,  it  seems  to  me  that  the  petitioner 
must  succeed.    A  decision  between  the  parties  in 
^n  action  tried  150  years  ago,  followed  by  long 


enjoyment  on  the  part  of  the  winner,  and  lon^ 
acquiescence  on  the  part  of  the  loser,  is  primd  facte 
to  be  held  binding  on  the  latter.  It  is  not  an 
estoppel,  indeed,  but  it  is  the  strongest  possible 
eviaence  against  him.  Thinking,  as  I  do,  that  as 
between  the  two  rival  titles,  that  of  the  lord  is 
much  more  satisfactorily  established  than  that 
of  the  corporation,  I  might  possibly  have  still 
doubted  if  Ba/rker  v.  Cole  were  out  of  the  way. 
But  the  decision  in  that  case,  given,  no  doubt, 
when  many  materials  were  accessible  which  are 
now  lost,  seems  to  me  to  remove  all  question ;  and 
I  willinglv  follow  it,  by  holding  that  the  petitioner 
is  entitled  to  the  808L  The  second  question  arises 
between  the  petitioner  and  the  Secretary  of 
State  for  War,  in  the  following  manner:  I^^ear 
the  southern  end  of  the  manor  a  fort,  now  called 
Landguard  Fort,  was  built  before  the  beginning 
of  the  reign  of  Charles  I.  for  the  protection  of  the 
harbour.  The  soil  on  which  it  was  placed  seems 
to  have  been  the  southern  part  of  an  extensive 
common,  which  formed  part  of  the  waste  of  the 
manor  of  Walton-cum-Trimley,  and  in  grantine 
the  manor  as  already  mentioned  Charles  L 
reserved  the  site  of  it  for  the  public  benefit. 
Afterwards  there  were  alleged  trespasses  by 
the  soldiers  occupying  the  fort  on  the  east 
of  the  common  in  question,  and  a  doubt  arose,  it 
would  seem,  as  to  the  precise  limits  of  what 
Charles  I.  reserved  as  site.  Moreover,  part  of  the 
common  north  of  the  fort  was  wanted  for  military 

a  OSes,  and  in  a.d.  1797  Mr.  Nassau,  the  then 
of  the  manor,  demised  to  the  officers  of  the 
Ordnance,  for  999  years  from  Lady-day,  a.d.  1791, 
at  an  annual  rent  of  lOL,  a  portion  of  land  parti- 
cularly described  in  the  lease.  A  plan  annexed  to 
the  lease  shows  a  beach  distinct  from  the  common 
on  the  ocean  side  of  the  demised  land,  but  seems 
to  carry  the  common  up  to  high -water  mark  on  the 
Orwell  side.  The  land  in  respect  of  which  the 
6201.  was  paid  in  consists,  as  I  understand  the 
facts,  of  land  which  was  ^covered  b^  the  sea  at 
high  water  in  a.d.  1791,  but  which  is  now  above 
high- water  mark ;  there  having  been  during  the 
last  eighty  years  a  great  accretion  at  Langer  Point. 
The  Secret*u7  for  War  contends  that  as  no  beach 
is  shown  on  the  Orwell  side  of  the  demised  land, 
the  demise  mast  be  taken  to  have  been  on  that 
side  a  demise  of  everything  up  to  high-water 
mark ;  and  he  contends  .that  it  embraces,  by  opera- 
tion of  law  whatever  dry  land  is  added  to  what 
was  dry  at  the  date  of  the  lease.  I  am  of  opinion 
that  that  contention  wholly  fails.  The  plan  on  the 
lease  is  not  referred  to  in  the  parcels,  and,  in  fact, 
I  believe,  is  mentioned  in  the  lease  only  in  t^vo 
places,  when  the  reference  is  for  another  purpose ; 
and  the  words  of  the  lease  seem  to  me  to  import 
that  the  lord  reserved  something  between  what  he 
leased  and  the  water  on  the  Orwell  side,  as  well  as 
on  the  ocean  side  of  it.  That  being  so,  the  accre- 
tion, I  think,  belongs  to  the  lord,'and  he  is  entitled 
to  the  620L,  as  well  as  to  the  other  sums  in  court. 
It  remains  to  deal  with  the  question  of  costs.  Of 
course,  the  Harwich  Commissioners  are  bound  to 
pay  costs  according  to  the  Act,  but  not  costs  oc- 
casioned by  adverse  litigation.  The  costs  of  the 
contention  raised  by  the  corporation  must  be  paid 
by  them.  They  have  unsuccessfiilly  tried  to  rehear 
the  case  of  Barker  v.  Cole,  and  must  abide  by  the 
usual  consequences.  The  opposition  of  the  Seci\»- 
tary  of  State  for  War  has  not,  I  think,  increased 
the  costs,  or  has  increased  them  to  some  very 
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fcrifling  extent,  and  it  will  therefore,  be  sufficient 
not  to  ^ve  him  any  costs. 

Solicitors  for  the  petitioner,  Field,  Boscoe  and  Co. 

Solicitor  for  the  Corporation  of  Ipswich,  E, 
Brondetf. 

Solicitors  for  the  War  Department  and  Com- 
missioners of  Woods  and  Forests. 

Solicitors  for  other  respondents,  MiUer,  and 
8fniih;  Currie,  apd  WiUiama, 


COUBT  or  QUEEirS  BEHCH. 

Reported  hj  J.  Shobtt  and  M.  W.  MoKillax,  Eaqn., 

BarriaterB-at-Law. 


Friday,  Jan  24, 1873. 

Shbkbiff  V,  Glenton. 

Building  iodety — Power  of  sale  over  premises  de* 
fnised  on  security — Whole  a/movmi  to  be  held  im- 
fnedicUely  paydle — Implied   covenant  to  pay — 
lowers  and  authorities. 
PlcUntiffs,  trustees  of  a  building  society,  advanced 
to  defendant  40()0Z.,  to   be  repaid  by  monthly 
inetcuments,  and  defendant  by  deed,  for  secw' 
ing  such  paym>ents  and  the  observance   of   the 
rtlles  of  the  society,  demised  certain  leasehold  pre- 
mises to  the  plaintiffs.    It  was  agreed  thai  upon 
nonpayment  of  three  successive  instalments,  or  'non- 
observance  of  the  rules,  plaintiffs  might  sell  the 
premises,  and  upon  any  sale  the  whole  a/mount 
thereinbefore  stvpvlated  to  be  paid  by  instalments 
as  ctforesaid,  and  remaining  unpaid,  ehonld  be  held 
immediately  payable,  and  be  retainable  accord- 
ingly from  the  proceeds  of  sale,  subject  to  such  dis- 
count as  the  directors  of  the  said  society  for  the 
time  being  mdght  ihink  proper  to  aUow.    The 
defendant  also  covenanted  to  pay  the  instalments. 
Upon  nonpaymsnt  by  the  defendant,  pladniiffs  ex- 
ercised their  power  of  sale,  and  brotight  this  auction 
upon  the  deed  to  recover  the  whole  of  the  difference 
between  the  proceeds  of  sale  and  the  amount  of 
unpaid  instalments. 
Held,  upon  demnirrer  to  the  declaration,  thai  these 
words  implied  a  covenant  to  pay  the  whole  amount 
upon  nonpayment  of  three  instalments. 
Another  deed  for  OAiquiring  a  further  sum  on  the 
same  terms,  incorporated  all  powers  at^  andhori- 
Ues  given  by  the  said  deed  for  recovery  of  the 
moneys  thereby  made  payable. 
Held,  also,  that  these  words  implied  the  sams  cove- 

ihont. 
Thx  declaration  stated  in  the  first  count  that  by 
deed,  bearing  date  24th  Feb.  1868,  and  made  be- 
tween the  ^fendant  and  one  George  Collier, 
therein  described  of  the  one  part,  and  plaintiffs 
therein  described  as  the  trustees  of  the  London  Per- 
manent Benefit  Building  Society,  of  the  other  part, 
reciting  among  other  things  that  the  defendant 
and  the  said  George  Collier  were  members  of  the 
said  society,  and  joint  holders  of  160  shares  therein, 
numbered,  and  became  entitled  at  a  meeting  of 
the  said  society  held  on  the  4th  Feb.  1868,  to 
receive  an  advance  out  of  the  funds  thereof  of  the 
snm  of  4000L,  being  the  value  of  their  said  shares 
for  the  term  of  150  months  from  the  said  month 
of  Feb.  1868,  to  be  repaid  during  such  term  by 
monthly  subscriptions  of  411.  Ids.  4d.  per  month, 
as  in  tne  said  deed  specified,  such  payments  to 
inclnde  interest  as  well  as  principal;  and  for 
secnring  such  payments,  with  all  fines  and  other 
moneys  which  mi^ht  become  due  and  payable  in 
respect  of  the  said  shares  by  virtue  of  tne  rules 
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and  regulations  of  the  said  society,  and  the  observ- 
ance and  performance  of  the  said  rules,  having 
agreed  to  execute  the  assurance  therein  contained^ 
the  defendant  and  the  said  Geo.  Collier  demised  to 
the  plaintiffs  certain  leasehold  premises  in  the  said 
deed  mentioned  upon  trust  for  securing  the  repay- 
ment of  the  said  principal  sum  of  4000L,  which  the 
plaintiffs  then  advanced  to  the  defendant  and  the 
said  Geo.  ColUer,  upon  their  said  160  shares  and  the 
interest  thereof,  and  fines  and  other  moneys  payable 
in  respect  thereof  as  therein  mentioned ;  ana  it  was 
by  the  said  deed  decUred  and  agreed  that  in  case 
the  defendant  and  the  said  Qteo.  Collier  should, 
amongst  other  things,  at   any   time   thereafter 
neglect  for  three  successive  monthly  meetings  to 
pay  any  of  the  said  moneys  or  interest,  or  any  por- 
tion of  the  said  moneys  or  interest,  or  should  other- 
wise at  any  time  neglect  to  observe  any  of  the  rules 
and  regulations  on  their  part  to  be  respectively 
paid  and  observed  in  respect  of  their  said  160 
shares,  it  should  be  lawful  for  the  plaintiffs  to  have 
and   exercise  over,  pr  with  respect  to  the  said 
demised  premises,  such  power  of  sale  and  other 
powers  as  were  expressea  in  the  rules  and  regula* 
tions  of  the  said  society,  and  upon  any  sale  the 
whole  amount  thereinbefore  stipulated  to  be  paid 
by  instalments  as  aforesaid,  and  remaining  unpaid, 
should  be  held  immediately  payable,  and  be  retain- 
able accordingly  from  the  proceeds  of  sale,  subject 
to  such   discount  as  the  directors  of    the  said 
society  for  the  time  being  might  think  nroper 
to  allow;  and  the  defendant  and  the  said  Geo. 
Collier,  and  each  of  them,  did  thereby  jointly 
and  severally  covenant  with  the  plaintiffs  that 
they,  the  defendant  and  the  said  Geo.  Collier, 
would  duly  make  all  payments,  and  observe  all  the 
rules  and  regulations  for  the  time  being  of  the  said 
society  on  their  part,  to  be  respectiv^y  P&id  and 
observed  in  respect  of  the  said  shares  or  by  virtue 
of  that  security,  and  that  the  said  diBmised  pre- 
mises should  be  a  security,  and  the  powers  therein 
contained  might  be  exercised  for  the  recovery  and 
paying  as  well  of  certain  moneys  thereby  authorised 
to  be  paid  by  the  plaintiffs  as  in  the  said  deed 
mentioned,  as  of  the  said  subscriptions  and  other 
moneys  to  be  paid  according  to  the  provisions  of 
the  said  deed ;  and  the  plaintiff  says  that  the  de- 
fendant  and  the  said  Geo.  Collier   did  neglect, 
for    three  successive  monthly  meetings,  to  pay 
divers  of  the  said  moneys  and  interest,  and  did 
neglect  to  observe  divers  of  the  said  rules,  and 
thereupon  the  plaintiffs  did,  as  they  lawfully  might, 
exercise   over  the   said  demised  premises  such 
power  of  sale  and  other  powers  as  were  expressed 
in  the  rules  and  regulations  of  the  said  society : 
and  thereupon  the  whole  amount  in  the  said  deed 
stipulated  to  be  paid  by  instalments  became  imme- 
diately payable  to  the  plaintiffs,  and  the  proceeds 
of  the  said  sale  were  insufficient  to  satisfy  the 
debt  due  to  the  plaintiffs,  and  all  conditions  have 
been  fulfilled,  and  all  things  have  happened,  and 
times  elapsed,  necessary  to  entitle  the  plaintiffs  to 
sue  the  aefendant  in  respect  of  the  matters  and 
breaches  hereinafter  stated,  yet  the  defendant  has 
not  paid  to  the  plaintiffs  the  aforesaid  deficiency, 
and  a  part  of  the  said  moneys  and  interest  remains 
due  to  the  plaintiffs,  the  same  being  equivalent,  to 
wit,  to  thirty-four  of  the  said  monthly  meetings, 
and  the  amount  of  the  said  deficiency  is  in  arrear 
and  unpaid  to  the  plaintiffs. 

The  second  count  stated  that  by  deed  bearing 
date  9  th  Nov.  1868,  and  made  between  the  de- 
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fendont  and  the  said  Oteo.  Collier  in  the  first 
connt  mentioned  of  the  one  port,  and  the  plaintiffs 
of  the  other  part,  reciting  the  indenture  in  the 
first  count  mentioned,  and  reciting  that  the  de- 
fendant and  the  said  Geo.  Collier  were  still 
members  of  the  said  society,  and  joint  holders  of 
sixty  additional  shares  therein,  and  became  enti- 
tled at  a  meeting  of  the  said  society  held  on 
3rd  Nov.  1868  to  receive  in  advance  out  of  the 
funds  thereof  the  sum  of  1500L,  the  value  of  the 
said  additional  shares  for  the  term  of  150  months 
from  the  month  of  Nov.  then  instant,  to  be  repaid 
during  such  term  by  monthly  subscriptions  of 
15{.  iSs.  6(2.  per  month  as  in  the  said  deed  specified, 
so  much  of  tne  a^gre^te  of  such  subscriptions  as 
exceeded  the  said  principal  sum  of  1500^.,  being 
for  the  interest  on  such  principal  sum,  and 
for  securing  such  payments  with  all  fines 
and  other  money  which  miffht  become  due  and 
payable  in  respect  of  the  said  moneys  by  virtue  of 
the  rules  and  regulations  of  the  said  societv,  and 
the  observance  and  performance  of  the  said  rules, 
had  agreed  to  execute  the  assurance  thereinafter 
contained.  It  was  witnessed  that  in  consideration  of 
1500Z.  paid  by  the  plaintiff  to  the  defendant  and 
the  said  Geo.  Collier,  in  full  satisfaction  of  their 
said  additional  shares,  and  all  benefit,  claim  and 
demand  therein,  the  defendant  and  Geo.  Collier, 
and  each  of  them,  did  thereby  jointly  and  severally 
covenant  with  the  plaintiffs  that  the  said  demised 
premises  in  the  first  count  mentioned,  should 
thenceforth  stand  charged  and  chargeable  with, 
and  continue  and  be  for  the  terms  granted  by  the 
said  deed  in  the  first  count  mentioned,  a  security 
to  the  plaintiffs,  not  only  in  respect  of  the  160 
shares  in  the  said  first  count  mentioned,  but  also 
in  respect  of  the  ^aid  sixty  additional  shares,  and 
of  all  subscriptions,  fines,  and  other  moneys  pay- 
able according  to  the  rules  and  regulations  for  the 
time  being  of  the  said  society  in  respect  of  the 
said  shares  respectively ;  and  it  was  oy  the  now 
reciting  deed  declared  that  all  powers  and 
authonties  given  by  or  mentioned  in  the  said 
deed  in  the  first  count  mentioned  for  recovery 
of  the  moneys  thereby  made  pavable,  or  for  any 
other  purpose,  should  extend  and  be  appUoable  to 
the  said  sixty  additional  shares,  and  the  defendant 
and  the  said  Greo.  Collier  did  jointly  and  severally 
further  covenant  with  the  plaintiffs  that  the  defen- 
dant and  the  said  Geo.  Collier  would  pay  to 
the  plaintiffs  all  subscriptions,  fines,  ana  other 
moneys  thereafter  payable,  according  to  the  rules 
and  regulations  of  the  said  society,  in  respect  of 
the  said  additional  shares,  and  all  conditions  have 
been  fulfilled  and  all  things  have  happened  and 
times  elapsed  necessary  to  entitle  the  plaintiffs  to 
a  performance  by  the  defendant  of  the  said  cove- 
nants in  all  things  on  his  part,  and  to  sue  the  de- 
fendant in  respect  of  the  matters  and  breaches 
hereinafter  alleged ;  yet,  although  the  plaintiffs 
exercised  their  power  of  sale  over  the  said  pre- 
mises, as  in  the  said  first  count  alleged,  and  a 
deficiency  arose  thereon,  yet  neither  the  defendant 
nor  the  said  Geo.  Collier  has  paid  to  the  plaintiffs 
the  amount  of  the  said  deficiency,  nor  all  subscrip- 
tions, fines,  and  other  moneys  payable  according 
to  the  rules  and  regulations  of  the  said  society  in 
respect  of  the  said  additional  shares,  and  an 
amount  equivalent,  to  wit,  thirty-four  of  the  said 
monthly  instalments  is  in  arrear  and  unpaid  to  the 
plaintiffs. 
These  counts  of  the  declaration  were  demurred 


to  on  the  ground  that  they  alleged  no  covenant 
on  the  part  of  the  defendimt  to  pay  any  money 
beyond  the  proceeds  of  the  sale. 

I^i/nn&y  argued  for  the  defendant. — ^The  words 
relied  upon  in  the  first  deed,  as  a  covenant  by 
defendant  to  pay  this  sum  to  the  plaintiff,  are 
"upon  any  sale  the  whole  amount  thereinbefore 
stipulated  to.be  paid  by  instalments  as  aforesaid, 
and  remaining  unpaid,  should  be  held  immediately 
payable,  and  be  retainable  accordingly  from  the 
proceeds  of  sale."  That  does  not  show  any  inten- 
tion to  covenant  for  payment  beyond  the  proceeds 
of  sale ;  it  is  a  clause  for  a  collateral  purpose,  viz.,  to 
entitle  the  mortgagees  to  take  payment  out  of  the 
proceeds  of  sale.  The  words  held  to  imply  a 
covenant  in  The  Qreat  Northern  Baihoay  Compcmy 
V.  Harrison  (12  C.  B.  576)  were  mucn  stronger 
than  these.  Gowrbney  v.  Tojylor  (6  M.  A  G.  851)  is 
an  authority  for  reusing  to  import  a  co^nant 
where  the  clause  was  inserted  for  a  collateral  pur- 
pose. There,  in  an  indenture  between  A.  ana  B., 
b.  acknowlediged  that  he  owed  so  much  money  to 
A.  It  was  held  that  such  acknowledgment  may 
be  declared  upon  as  a  covenant  to  |>ay  that  sum, 
if  an  intention  to  enter  into  an  engagement  to  pay 
appear  upon  the  face  of  the  deed,  but  otherwise 
where  the  acknowledgment  appears  to  have  been 
made  solely  for  a  collateral  purpose.  Further, 
this  part  of  the  deed  relates  only  to  the  security  for 
the  mortgagor's  debt ;  and  it  was  held  in  Mwrryai 
Y.  Mamfot  (29  L.  J.  665,  Ch.)  that  a  deed  executed 
for  the  sole  purpose  of  securing  a  debt  will  not 
convert  a  simple  contract  into  a  specialty  debt ; 
and  although  tne  deed  acknowledgea  the  ^bt,  the 
court  refused  to  imply  a  covenant  for  its  payment, 
or  to  vaiy  the  position  of  the  parties.  The  second 
count  differs  from  the  first  only  by  its  reference  to 
the  effect  of  the  first  deed  b^g  limited  to  the 
grant  of  its  powers  and  authorities  for  recovery 
of  the  money  thereby  made  payable.  These  words, 
"  powers  and  authorities,"  do  not  imply  a  cove- 
nant to  pay,  even  if  the  words  of  the  former  deed 
are  sufiScient  to  do  so. 

Beginald,  Brown  for  the  plaintiff  was  not  heard. 

Blackburn,  J. — I  am  ali^id  there  is  no  help  on 
this  ground  for  the  defendant.  He  may  have  been 
improvident,  but  he  has  made  a  bargain  for  which 
he  is  liable  to  the  plaintiffs.  The  contract  between 
them  was,  that  m  consideration  of  the  money 
advanced  to  the  defendant,  he  demised  these  pre- 
mises to  the  plaintiffs  to  secure  the  payment  of  his 
instalments,  and  the  plaintiffs  were  to  have  powers 
of  sale  over  the  premises  in  case  of  non-payment, 
and  upon  any  sale  the  whole  amount  thereinbefore 
stipulated  to  be  paid  by  instalments  as  aforesaid, 
and  remaining  unpaid,  should  be  held  immediately 
payable,  and  be  retainable  accordingly  from  the 
proceeds  of  sale,  subject  to  such  discount  as  the 
directors  of  the  said  society  for  the  time  being 
might  think  proper  to  allow.  The  argument  for 
the  defendant  has  been  that  the  balance  beyond 
the  proceeds  does  not  become  immediately  due  to 
the  plaintiffs,  but  that  the  whole  amount  is  to  be 
calculated  as  immediately  payable,  in  order  to  fix 
the  amount  of  discount  to  be  allowed  out  of  the 
proceeds  of  sale.  I  think,  however,  the  necessanr 
mterpretation  is  that  upon  nonpayment  of  instaU 
ments  the  defendant  promises  to  pay  the  whole.  I 
agree  that  the  defendant  has  rashly  put  himself  into 
the  hands  of  the  directors,  but  that  cannot  now  be 
helped,  and  he  must  take  whatever  discount  they 
allow  him.    In  the  second  count  is  set  out  an 
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agreement  by  deed  to  charge  the  same  premises  as 
security  for  a  farther  advance ;  and  it  confers  upon 
the  plaintiffs  the  same  powers  and  authorities  for 
the  recoveiT  of  money  as  those  contained  in  the 
first  deed.  It  seems  to  me  impossible  to  say  other- 
wise than  that  this  deed  has  the  same  effect  as 
the  other.  The  defendant  is  bound,  as  on  the 
previous  deed,  for  the  whole  amount.  Judgment 
will  be  for  the  plaintiffs  on  both  counts. 

Lush,  J. — I  am  of  the  same  opinion.  It  would 
be  impossible  to  give  effect  to  the  deed  by  holding 
it  to  be  the  intention  of  the  parties  to  apply  only 
the  proceeds  of  sale  to  the  payment  of  the  debt. 
To  be  held  immediately  payable  means,  in  my 
opinion,  a  promise  immediately  to  pay.  The  second 
deed  incorporates  all  powers  and  authorities  con- 
tained in  the  first,  and  amongst  them  power  to 
the  plaintiffs  to  hold  the  whole  amount  immediately 
payable. 

Archibald,  J. — I  am  of  the  same  opinion. 

Judgment  for  plaintife. 
Attorney  for  plaintiffs,  W,  Butter. 
Attorneys  for  defendant,  Finney  and  Son. 


GiBBs  V.  Cbuikshank. 

BepUvm — BuUding  society — Occv/pation  by  mort- 
gagor— Power  to  ddetrain  mortgagor's  goods — 
Occu-pier  under  demdse  of  mortgagor  without 
mortgagee's  consent. 
On  a  mortgage  of  premises  to  secu/re  repayment  of 
moTiey  advanced  by  a  building  society,  it  was 
agre(A  thai  upon  non-panfm^ent  the  trustees  of  the 
society  might  distrain  for  the  amount  in  arrear  as 
for  rent  in  arrear  upon  a  cormnon  demise.  The 
mortgagor  took  possession  of  the  premises  with 
consent  of  the  trustees,  but  afterxcards  let  them  to 
the  plainjtiffor  three  years  at  a  quarterly  pan/m^nt, 
without  the  consent  of  the  trustees,  wnd  the  plain- 
ts had  no  knowledge  of  the  m>ortgage.  The  m^rt- 
gagor's  paym>ent  and  the  plainUff*s  rent  were  in 
arrear,  and  the  trustees  distrained  upon  plaintiffs 
goods: 
Edd,  on  appeal  from  a  Cownty  Court  in  an  action 
of  replevin,  that  the  trustees  of  the  society  were 
not  justified  in  distrainvng. 
This  was  an  action  of  replevin,  tried  at  the  Br^it- 
ford  County  Court. 

The  defendants,  George  Cruikshauk,  John  Tay- 
lor, and  Wm.  Tweedie  are  now,  and  were  during 
the  month  of  July  last,  the  trustees  of  the  Tem- 
perance Permanent  Benefit  Bailding  Society ;  and 
the  defendant,  Henry  J.  Phillips,  is  the  secretary 
of  the  same  society. 

In  the  month  of  July  last  the  goods  of  the 
plaintiff  were  distrained  under  the  following  war- 
rant:— 

Warrant  to  Distrain. 
To  ICr.  George  Osborne,  of  35,  Kingsfate-street, 
Holbom,  our  bailiff : 
Distrain  the  goods  and  chattels  of  Thos.  Parsons  in  or 
upon  the  premises  situate  at  No.  15,  Amyand-terraoe, 
Twiokenham,    S.W.,    in   the    county    of    Snrrej,   for 
^638  lis.  lOd.,  being  the  amount  due  to  us  for  rent  in 
arrear  for  the  same  on  the  1st  July  1872 ;  and  for  your 
so  doing  this    shall   be  your    sufficient    warrant   and 
authori^. 
Dated  9th  July  1872. 

For  Geo.  Cruikshank,  Jno.  Taylor,  and  Wm.  Tweedie, 
trustees  of  the  Temperance  Permanent  Benefit  Building 
Sooieiy, 
By  order  of  the  Managing  Committee, 

H.  J.  Phillips,  Sec. 


This  warrant  was  issued  in  the  allege^  exercise 
of  a  power  of  distress  contained  in  an  indenture  of 
mortgage,  dated  17th  Dec.  1868,  and  expressed  to 
be  made  between  the  said  Thos.  Parsons,  therein- 
after called  the  said  mortgagor,  of  the  one  part, 
and  the  defendant  Greo.  Uruikshank,  Greorge 
Charles  Campbell,  gentleman,  and  the  defendant, 
John  Taylor,  trustees  of  the  said  society,  and 
thereinafter  called  "the  said  trustees,"  of  the 
other  part;  whereby  the  said  Thos.  Parsons 
assigned  to  the  said  trustees,  their  executors, 
administrators,  and  assigns,  the  said  messuage 
and  premises  known  as  15,  Amyand-terrace, 
Twickenham,  for  a  term  of  years  by  way  of  mort- 

fage  for  securing  the  discharge  by  the  said  Thos. 
'arsons,  his  heirs,  executors,  administrators,  and 
assigns,  of  the  sum  of  5412.  9s.,  and  of  all  fines 
interest  and  other  sums  which  might  become  nay- 
able  by  him  or  them  to  the  said  society.  Ana  bj 
the  said  indenture  of  mortgage  it  is  agreed  that  if 
three  of  the  monthly  subscriptions  therein  pro- 
vided for  shall  be  in  arrear  and  unpaid,  the  said 
trustees  may  at  any  time  thereafter,  and  from 
time  to  time  in  their  absolute  discretion,  do  all, 
any,  or  either  of  the  following  acts ;  that  is  to  say, 
inter  alior,  distrain  forthe  amount  of  any  monthly 
subscriptions  and  fines  which  shall  be  in 
arrear  and  unpaid,  and  of  any  payments  made 
by  the  said  trustees  under  the  powers  thereby 
conferred  upon  them  as  for  rent  in  arrear 
upon  a  common  demise.  And  that  the  re- 
ceipts of  the  said  trustees  shall  discharge  lessees, 
tenants,  occupiers,  purchasers,  and  other  persons 
paying  rents,  profits,  purchase  and  other  moneys, 
to  such  trustees,  or  to  the  said  society  from  the 
same,  or  from  seeing  to  the  application  thereof. 
And  that  no  lessee,  tenant,  occupier,  purchaser, 
or  other  person,  shall- be  bound  to  inquire  whether 
default  has  been  made  as  aforesaid ;  or  whether 
any  money  remains  on  the  security  of  those  pre- 
sents, or  whether  the  conditions  of  sale  were 
proper  or  otherwise  as  to  the  propriety  or  regu- 
larity of  any  demise  or  sale,  or  oe  anected  oy 
notice,  actual  or  constructive,  to  the  contrary. 
And  in  the  said  indenture  of  mortgage  is  contained 
the  following  covenant : 

And  the  said  mortgagor  for  himself,  his  heirs,  exe- 
cutors, administrators,  and  assigns,  hereby  covenants 
with  the  said  trustees,  their  executors,  administrators, 
and  assigns,  that  he  the  said  mortgagor,  his  heirs, 
executors,  administrators,  or  assigns,  will,  during  the 
continuance  of  this  security,  duly  and  punctually  pay  to 
the  proper  officer,  and  at  the  office  for  the  time  being,  of 
the  said  society,  the  monthly  subscription  of  51.  Is.  Sd. 
on  the  first  Monday  in  the  month  of  January  next,  and 
the  monthly  subscription  of  51,  Is.  Sd.  on  thefirst  Monday 
on  each  succeeding  calendar  month  until  the  whole  of 
the  said  sum  of  5411.  9s.,  and  interest  at  the  rate  of  51. 
per  cent,  per  annum  from  the  day  of  the  date  of  these 
presents  snail  have  been  duly  paid  to  the  said  society, 
or  discharged  in  accordance  with  the  rules  and  bye-laws 
of  the  said  society  in  that  behalf. 

And  by  the  said  indenture  of  mortgage  it  is 
agreed  that  the  trustees  for  the  time  being  of  the 
said  society  shall,  during  the  continaance  of  that 
assurance,  have  all  the  powers  and  authorities  of 
the  said  trustees,  as  if  the  trustees  for  the  time 
being  had  been  specially  named  therein  instead  of 
the  said  trustees. 

The  said  mortgage  security  is  still  in  force. 
When  it  was  executed  the  mortgagees  were  in  pos- 
session of  the  said  messuage  and  premises  thereby 
assigned,  but  shortly  afterwards  they  directed  their 
agent   to   deliver   the    key   to   the    mortgagor. 
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who  then  took  poBsedsion  of  the  said  pre- 
mises. 

On  the  25th  Aug.  1871  the  said  Thomas  Parsons, 
without  the  consent  or  knowledge  of  the  trustees 
of  the  said  society,  or  of  the  defendant,  Henry  J. 
Phillips,  let  the  said  messuage  and  premises  to  the 
plaintiff  for  three  years,  at  the  yearly  rent  of  457., 
payable  quarterly.  So  far  as  appeared  the  plaintiff 
nad  no  knowledge  of  the  mortgage. 

When  the  warrant  to  distrain  was  signed,  and 
when  the  distress  was  made,  one  quarter's  rent 
was  due  from  the  plaintiff  to  the  said  Thomas 
Parsons,  and  the  sum  of  38L  II9.  lOd.  was  due 
from  the  said  Thomas  Parsons  to  the  said  society 
for  monthly  subscriptions  and  fines  payable  under 
and  by  virtue  of  the  said  indenture  of  mortgage. 
More  than  three  of  the  monthly  subscriptions  in 
the  said  indenture  of  mortgage  provided  for  were 
in  arrear  and  unpaid ;  but  the  last  payment  by  the 
said  Thomas  Parsons  to  the  said  society  was  a  sum 
of  lOL  Ss,  8d.  paid  on  the  11th  April  1872. 

At  the  hearing  before  the  County  Court  judge, 
the  defendants  admitted  that  the  distress  was 
made  by  their  authority. 

No  notice  was  given  by  the  mortgagees  or  the 
defendants  to  the  said  Thomas  Parsons,  of  their 
intention  to  treat  him  ^  their  tenant. 

The  judge  decided  in  fiavour  of  the  plaintiff. 

The  question  for  the  opinion  of  the  Court  of 
Queen's  Bench  is  whether  the  defendants,  or  any 
of  them,  were  entitled  to  make  the  distress. 

Morten  (with  him  Herachell,  Q.C.)  argued  for  the 
defendants. — A  tenant  at  will  can  devise  for  three 

J  ears  without  terminating  the  will.  [Blackburn, 
. — What  authority  can  you  find  for  that  ?]  Par- 
tridge V.  Bere  (5  B.  &  Aid.  604)  decided  that  a 
mortgagor  in  possession  of  the  premises  mortgaged 
is  tenant  to  the  mortgagee.  [Blackburn,  J. — 
Merely  tenant  at  sufferance,  unless  the  mortgagee 
consent  to  his  remaining  in  possession.  But  here 
you  must  rely  only  on  the  terms  of  the  deed,  which 
make  the  right  to  distrain  a  merely  personal 
agreement  between  the  mortgagees  and  mort- 
gagor. No  tenancy  has  been  created  between  the 
mortgagees  and  either  the  mortgagor  or  the 
plaintiff.]'  There  is  a  power  to  distrain  as  if  for 
rent  in  the  deed ;  and  m  West  v.  Fritch  (18  L.  J. 
50,  Ex.),  although  the  agreement  for  a  tenancy 
was  more  full  than  this,  the  fact  was  that  the  pay- 
ments had  been  made  for  interest  instead  of  rent ; 
it  was  held  that  the  relationship  of  landlord  and 
tenant  existed  between  the  parties,  and  that  the 
former  had  the  right  to  distrain  for  arrears. 
[Blackburn,  J, — ^That  was  a  clear  agreement  to 
pay  rent.]  But  it  was  not  acted  upon.  The  cases  ' 
upon  the  subject  are  collected  in  the  notes  to  Keech 
V.  Hall  (1  Sm.  L.  C.  533).  In  one  of  them,  Pin- 
horn  V.  Snuster  (8  Ex.  763),  where  the  court  held 
that  a  tenancy  at  will  was  created  by  the  mort- 
gage deed,  in  respect  of  which  the  mortgagee 
might  distrain,  it  was  further  held  that  such 
tenancy  was  not  put  an  end  to. by  assignment  of 
the  mortgagor's  interest  without  notice  to  the 
moHgagee. 

Foard,  for  plaintiff,  was  not  heard. 

Blackburn,  J. — It  is  impossible  in  this  case  to 
imply  an  agreement  to  place  the  parties  in  the 
position  of  landlord  and  tenant.  There  is  in  the 
mortgage  deed  a  mere  personal  promise  to  pay  on 
Parsons*  part,  and  a  licence  to  seize  Parsons* 
goods  on  his  failure  to  pay.    There  was  no  rent ; 


I  am  therefore  quite  clear  that  the  County  Court 
judge  was  right: 

Lush  and  Archibald,  JJ.,  concurred. 

Judgment  for  plaintiff. 

Attorneys  for  plaintiff,  WiVci/nson  and  Howlett, 
Attorneys  for  defendants,  Shaen,  Boaooe,  and 
Masaey, 

Saturda/y,  Jam,,  25. 

GUARDUNS  OF  THE  HOLBORN  IJnION  (apps.)    %i,  ThB 

Yestry  of  St.  Leonards,  Shoreditch  (resps.) 

Bating — Exemption — Workhouse — "  Used  and  occu- 
pied for  the  purposes  "  of  the  poor  of  a  particuUjar 
paHsh—22  Geo.  3,  c.  56^ — Poor  Law  Amendment 
Act  (44-5  WiU4i.  c  76; — Union  ChargeahUity  Act 
(28  ^  29  Vict,  c  79). 
By  22  Oeo,  3,  e.  56,  it  was  provided  (in  effecC)  thai 
the  workhouse  of  the  parish  of  8t,  Luke  should 
not  }fe  liable  to  be  rated  to  a/ny  greater  amou/nt 
than  it  was  at  that  time  assessed  atf  "  during  such 
time  a/nd  so  long  as  the  saws  shall  be  used  and 
occupied  "  for  the  purposes  of  the  poor  of  St, 
Luke's  parish.    In  1869  the  parish  of  8t  Luke 
was  added  to  the  Holbom  Union,  and  since  that 
time  the  workhouse  has  been,  with  others,  for  the 
common  use  of  the  union,  and  {under  the  powers 
conferred  on  the  Poor  Lom  Commissioners  by 
«.  26  0/4  ^  5  Will.  4,  c.  74),  the  poor  of  the  union 
have  been  so  classified  that  many  of  the  poor  of  8L 
Luke's  parish  a/re  maintained  in  Us  own  work- 
house, whilst  some  of  the  poor  of8t,  Luke's  parish 
are  mmntained  in  the  workhouses  of  other  parishes 
of  the  union,  and  some  of  the  poor  of  other  parishes 
are  maintained  in  the  workhouse  of  8t,  Luke's 
parish.     Notwithstanding    this,    and    notwith- 
standing that  the  Union  Ghargeal>ility  Act  1865 
(28  ^  29  Vict,  c,  79)  charges  all  the  cost  of  the 
reli^  of  the  poor  upon  the  common  fund  of  the 
union, 
Held,  that  the  workhouse  of  8t,  Luke's  parish  still 
continues  to  be  "  used  and  occupied  "  for  the  pur- 
poses of  the  poor  of  8t.  Luke's  parish,  unthin  the 
meaning  of  the  original  Act,  and  that  its  exemp- 
tion from  a  higher  rateability,  conferred  by  thai 
Act,  still  continues. 
This  was  an  appeal  by  the  guardians  of  the  poor 
of  the  Holbom  union  against  a  rate  made  on  the 
23rd  Jan.  1872  by  the  vestry  of  the  parish  of  St. 
Leonard  Shoreditch,  acting  in  the   execution  of 
the  "  St.  Leonard  Shoreditch,  Act  1858  "  (21  &  22 
Vict.  c.  132),  whereby  the  workhouse  and  its  ap- 
purtenances hereinafter  mentioned  are,  by  the  de- 
scription of  "  the  building  situate  in  the  Uity-road 
and  Shepherdess-walk,  used  as  a  workhouse  for 
the  reception  of  the  poor  of  the  Holborn  Union, 
the  infirmary  offices,  officers'  residences,  outbuild- 
ings, yards,  and  appurtenances  belonging  thereto 
(the  vestry  hall  excepted),"  rated  to  the  poor-rate 
for  the  said  parish  of   St.  Leonard  Shoreditch. 
Against  this  rate  notice  of  appeal  to  the  Grenend 
Quarter  Sessions  of  the  peace  for  the  said  county  of 
Middlesex  was  duly  given  by  the  said  guardians  of 
the  Holborn  Union  to  the  said  vestry,  after  which 
notice  given  the  following  case  was,  by  consent  of 
the  said  parties,  and  by  order  of  Mellor,  J.,  dated 
the  8th  April  1872,  stated  for  the  opinion  of  the 
Court  of  Queen's  Bench  : 

Case. 
1.  The  said  workhouse  hereinafter  called  the 
Workhouse  of  SU  Luke,  was,  under  the  provisions 
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Q.  B.]       Guardians  of  thb  Holbosn  Union  v,  Vestbt  of  St.  Leonabss,  Shobbdhch.       [Q.  B, 


of  the  statates  of  22  Geo.  3,  c.  56  (public),  and  48 
Geo.  3,  c.  97  (local  ayd  personal),  built  for  the 
parish  of  St.  Luke,  in  the  county  of  Mid- 
dlesex, on  land  situated  in  the  said  parish 
of  St.  Leonard,  Shoreditch.  By  the  said  Act 
of  22  Geo.  3,  c.  56,  entitled,  "An  Act  more 
effectually  to  enable  the  inhabitants  of  the 
parish  of  St.  Luke  in  the  county  of  Middlesex  to 
parchase,  hire,  or  erect  a  workhouse  within  or  near 
the  saidjparish ;"  it  was  among  other  things  enacted 
by  sect.  1  that  the  rector,  churchwardens,  and 
OTerseers  of  the  poor  for  the  time  being,  and  the 
yestiymen  of  the  said  parish  and  their  successors 
for  ever,  should  be  appointed  trustees  for  the  pur- 
poses of  the  said  Act,  and  by  sect.  11  that  it  should 
be  lawful  for  them  or  any  seven  of  them  to  pur- 
chase or  hire  lands,  grounds,  tenements,  and  here- 
ditaments within  the  said  parish  of  St.*  Luke,  or 
within  the  said  parish  of  St.  Leonard,  Shoreditch, 
and  to  take  a  conveyance  thereof  to  them  and 
their  successors  upon  lease  or  for  ever  for  the  pur- 
poses in  the  said  Act  mentioned ;  and  in  the  said 
sect  2  it  was  further  enacted  that  "  the  said  lands, 
or  grounds,  tenements,  or  hereditaments,  so  to  be 
leased  or  purchased  from  and  immediatelv  after 
the  same,  shall  be  conveyed  or  leased  to  the  said 
rector  and  churchwardens  and  their  successors,  or 
any  workhouse  or  other  baildings  which  shall  be 
erected  or  built  thereon,  for  the  receiption  and 
empbyment  of  the  poor  of  the  said  parish  of  St. 
Luke,  shall  not  be  liable  to  or  be  charged  with  any 
greater  parochial  or  parliamentary  taxes,  rates,  or 
assessments  (during  such  time,  and  so  long  as  the 
same  shall  be  used  and  occupied  for  those  pur- 
poses), than  to  such  amount  as  such  lands,  and 
grounds,  tenements,  or  hereditaments,  were  assessed 
Defore  the  same  became  vested  in  the  rector  and 
churchwardens  as  aforesaid. 

2.  The  aforesaid  Act  of  48  Geo.  3,  c.  97  intituled, 
''An  Act  for  ma)dn^  mora  effectual  provision  for 
maintaining,  regulatmg,  and  employing  the  poor 
'of  the  parish  of  St.  Luke,  in  the  county  of  Middle- 
aex,"  repealed  the  said  Act  of  22  Geo.  3,  c.  56,  and 
by  sects.  10, 11,  and  12,  provisions  were  made  for 
the  election  of  forty-eight  vestrymen,  to  be  with 
the  rector  and  churchwardens  and  overseers  of  the 
poor  of  the  said  parish,  for  the  time  being  guar- 
dians of  the  poor  of  the  parish.  Sect.  74  enacted 
"that  all  ana  every  messuages  or  tenements,  poor 
houses,  workhouses,  edifices,  buildings,  lands,  here- 
ditaments, monevs,  and  securities  for  moneys,  rates, 
assessments,  and  arrears  of  rates  and  assessments, 
goods,  chattels,  and  effects,  which  by  virtue  of  the 
said  recited  Acts  or  one  of  them,  the  persons 
acting  in  the  execution  thereof,  and  their  succes- 
sors, or  any  other  person  or  persons  whomsoever, 
were  entitled  unto  or  possessed  of,  in  trust  for  the 
parishioners  or  vestrymen  of  the  said  parish,  or 
which  were  vested  in  such  persons  and  their  suc- 
cessors or  other  person  or  persons  whomsoever, 
for  and  towards  the  relief,  maintenance,  use,  and 
benefit  of  the  poor  of  the  aaid  parish,  or  for  anv 
other  purpose  whatsoever,  in  which  the  said  parish 
is  interested,  shall  from  and  immediately  after  the 
passing  thereof,  be  vested  in,  possessed  by,  paid, 
delivered,  and  belong  to  the  ^lardians  of  the  poor, 
acting  in  the  execution  of  this  Act,  and  their  suc- 
cessors as  fully,  effectaally,  and  beneficially,  and  in 
as  large  and  ample  a  manner  and  form  to  all. 
intents  and  purposes  whatsoever,  as  they  the  said 
persons  acting  in  execution  of  the  said  recited 
Acta  or  any  of  them,  and  their  successors,  or  other 


person  or  persons  were  entitled  to,  or  possessed  of 
such  messuages  or  tenements,  poorhouses,  edifices, 
buildings,  lands,  hereditaments,  moneys  and  secu- 
rities for  moneys,  rates,  assessments,  and  arrears  of 
rates  and  assessments,  goods,  chattels,  and  effects, 
or  as  the  same  respectively  were  vested  in  such 
persons  actine  in  execution  of  the  said  recited 
Acts,  or  any  of  them  and  their  successors,  or  other 
person  or  persons,  but  subject  nevertheless  to  be 
used,  possessed,  applied,  and  disposed  of,  only 
upon  the  trusts,  and  for  the  uses  and  purposes, 
and  in  the  manner  by  and  in  this  Act  dii^ted^ 
declared,  and  appointed." 

3.  The  effect  of  this  section  was  to  preserve  the 
exemption  from  increased  rating  given  by  sect.  2 
of  22  Geo.  3,  o.  56,  notwithstanding  the  repeal  of 
that  statute  (Beg.  v.  St.  Leonardos,  Shoreditch,  13 
Q.  B.  964),  and  it  is  consequently  admitted  for  the 
purposes  of  this  case,  tnat  the  said  workhouse 
aown  to  the  year  1858  has  not  been  liable  to  be 
rated  on  a  greater  rateable  value  than  that  of  the 
land  on  which  the  workhouse  stood  at  the  time  of 
its  purchase  under  the  provisions  of  the  said 
statutes  of  22  and  48  Geo.  3,  as  hereinbefore  men- 
tioned, that  is  to  say,  on  the  rateable  value  of  19{. 

4.  In  1836  part  of  the  parish  of  St.  Andrew, 
Holborn,  the  parish  of  St.  George  the  Martyr, 
and  the  liberty  of  Saffron-hill,  Hatton-garden,  Ely- 
rents,  and  Ely-place,  were  united  under  the  name 
of  the  Holborn  Union,  for  the  administration  of 
the  poor  laws.  Afterwards  part  of  the  parish  of 
St.  Sepulchre,  Fumivars-inn,  and  Staple-inn  were 
added  to  the  Union,  and  finally,  in  1869,  the  parish 
of  St.  James's,  Glerkenwell,  and  the  said  parish  of 
St.  Luke  were,  by  order  of  the  Poor  Law  Commis- 
sioners, also  added  to  the  said  union. 

5.  Upon  such  union  the  said  workhouse  of  St. 
Luke  and  the  workhouses  of  the  other  parishes 
comprised  in  the  union,  became  and  still  ara  for 
the  common  use  of  the  union,  and  the  Poor  Law 
Commissioners  have,  under  the  powers  of  the 
Poor  Law  Amendment  Act  (4  &  5  Will.  4,  c.  76, 
s.  26),  issued  rules,  orders,  and  regulations  for 
the  classification  of  the  poor  of  the  united  parishes, 
and  for  their  reception,  maintenance,  and  employ- 
ment in  the  various  workhouses  of  the  united 
parishes,  without  reference  to  the  particular 
parishes  in  the  union  to  which  the  poor  may 
belong. 

6.  By  the  Union  Chargeability  Act  1865  (28  & 
29  Yict.  79),  so  much  of  the  above-cited  sect.  26 
of  4  &  5  Will.  4,  0.  76,  as  required  that  each  of 
the  parishes  in  a  union  should  be  separately 
chargeable  with  the  expense  of  its  own  poor, 
whether  relieved  in  or  out  of  the  workhouse  of  such 
union,  was  repealed,  and  all  the  cost  of  the  relief  to 
the  poor  is  now  charged  upon  the  common  fund  of 
the  union. 

7.  In  addition  to  the  workhouse  of  St.  Luke, 
there  are  within  the  union  two  workhouses  belong- 
ing to  other  of  the  united  parishes  and  two  sapple- 
mental  workhouses  belonging  to  the  union,  and 
though  many  of  the  poor  of  St.  Luke's  parish  are 
maintained  in  its  own  workhouse,  a  portion  are, 
according  to  the  classification,  distributed  in  the 
workhouses  of  the  other  parisjes,  and  many  of  the 
poor  of  the  parish  of  St,  Andrew,  Holborn,  and  St. 
James's,  Clerkenwell,  are  maintained  in  the  work- 
house of  St.  Luke.  The  poor  children  from  all 
the  parts  of  the  union  are  maintained  and  educated 
in  schools  belonging  to  the  union  at  Mitcham,  in 
Surrey, 
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8.  By  the  St.  Leonard  Shoreditch  Act  1858 
(21  &  22  Vict.  c.  132),  s.  59,  the  said  vestry  of  the 
parish  of  St.  Leonard,  Shoreditch,  are  required 
to  make  every  rate  under  the  said  Act  by  an  equal 
pound  rate  on  the  yearly  value  of  all  tenements  in 
the  parish  rateable  according  to  the  generckl 
statutes  and  laws  from  time  to  time  in  force 
relating  to  the  poor  in  England,  and  the  rates  are 
to  be  levied  on  the  persons  and  in  respect  of  the 
tenements  so  rateable,  and  to  be(assessed  upon  the 
net  annual  value  of  the  tenements,  according  to 
those  general  statutes  and  laws.  By  sect.  60  of 
the  said  Act  it  is  enacted  as  follows :  "  Subject  to 
the  provisions  of  this  Act,  the  rates  from  time  to 
time  made  by  the  vestry  under  this  Act  shall  have 
the  like  inciaents  in  all  respects,  and  to  all  intents 
and  purposes  as  the  inciaents,  according  to  the 
general  statutes  and  laws  from  time  to  time  in 
force  relating  to  the  poor  in  England  of  the  rates 
for  the  relief  of  the  poor  of  any  union  or  parish." 

Since  the  workhouse  of  St.  Luke's  nas  been 
used  for  the  common  purposes  of  the  union,  viz., 
in  1870,  an  infirmary  was  built  on  part  of  the  site 
of  the  old  workhouse  and  added  to  the  old  build- 
ings. The  cost  of  this  infirmary  was  defrayed  out 
of  the  common  fond  of  the  union. 

The  guardians  of  the  Holborn  Union  make  out 
annual  accounts  for  the  purpose  of  ascertaining 
the  sums  which  the  different  parishes  within  the 
union  are  bound  to  contribute,  and  in  these  ac- 
counts each  parish  is  credited  with  the  value  of  the 
workhouse  belonging  to  sach  parish. 

Such  workhouses,  except  that  of  St.  Luke's,  are 
situate  in  the  respective  parishes  to  which  they 
belong,  and  no  deduction  nrom  the  value  is  made 
in  respect  of  the  rates.  The  parish  of  St.  Luke's 
is  credited  with  the  sum  of  1020L  per  annum  as 
the  value  of  its  workhouse,  an  amount  also  arrived 
at  without  making  any  deduction  in  respect  of  the 
rates. 

9.  At  the  beginning  of  the  present  year,  1872, 
the  said  workhouse  of  Luke's,  with  the  infirmary 
mentioned  in  the  last  paragraph,  was  by  the  over- 
seers of  St.  Leonard's,  Shoreditch,  acting  under 
the  powers  of  the  Valuation  (Metropolis)  Act  1869 
(32  &  33  Vict.  c.  67),  inserted  in  the  valuation  list 
for  their  parish  at  the  gross  value  of  1800i.  per 
annum,  and  at  the  rateable  value  of  1200Z. 

10.  To  this  valuation  the  guardians  of  the 
Holborn  Union  objected  before  the  assessment 
committee  of  the  said  parish  of  St.  Leonard's,  and 
specified  the  correction  they  desired  to  be  made  in 
the  valuation  list,  that  is  to  say,  that  the  said 
workhouse  should  be  assessed  at  the  rental  of  19/ 
instead  of  1800J.  The  assessment  committee  re- 
fused to  make  the  alteration  asked  for,  and  the 
overseers  of  St.  Leonard's  parish,  on  the  23rd  of 
Jan.  made  the  rate  now  appealed  against  according 
to  the  rateable  value  appearing  in  the  valuation 
list,  that  is  to  say,  a  rate  of  60L,  being  the  sum  of 
le.  in  the  pound  on  the  rateable  value  of  1200^. 

11.  It  is  (X)ntended  by  the  respondents  that  the 
workhouse  is  now  liable  to  be  rated  according  to 
its  rateable  value  within  the  meaning  of  the  words 
•*  rateable  value  "  given  in  sect.  4  of  the  Valuation 
(Metropolis)  Act  1869. 

12.  The  Acts  of  Parliament,  rules  of  the  Poor- 
Law  Commissioners,  and  the  rate  herein  men- 
tioned, may  be  referred  to  on  the  argument  of  this 
case. 

13.  The  appellants  contend  that  the  workhouse 
ought  not  now  to  be  rated  on  a  greater  rateable 


value  than  that  of  the  land  on  which  the  workhouse 
stands  at  the  tiro«  of  its  purchase  under  the  pro- 
visions of  the  said  statutes  of  22  and  48  Geo.  3,  that 
is  to  say  on  the  rateable  value  of  19L 

14.  If  the  court  shall  be  of  opinion  that  the  said 
workhouse  is  liable  to  be  rated  at  its  gross  and 
rateable  values  as  defined  by  the  Valuation  (Metro- 
polis) Act  1869,  then  the  rate  appealed  against  is 
to  be  confirmed. 

15.  But  if  the  court  shall  be  of  opinion  that  the 
privilege  of  exemption  from  increased  rating  con- 
ferred and  preserved  by  the  said  statutes  of  ^  and 
48  Geo.  3  still  remains,  then  the  said  rateable  value 
of  1200Z.  is  to  be  reduced  to  the  said  sum  of  192., 
and  the  said  rate  of  60L  to  the  sum  of  198. ;  and  it 
is  agreed  between  the  said  parties  that  a  judgment 
in  confor^aity  with  the  decision  of  the  Court  of 
Queen's  Bench,  and  for  such  costs  as  the  said  court 
shall  adjudge,  may  be  entered  on  motion  by  either 
of  the  said  parties  at  the  sessions  next  or  next  but 
one  after  such  decision  shall  be  given. 

The  appellant's  points  were :  First,  that  the  ex- 
emption conferred  upon  the  workhouse  of  St.  Luke 
by  the  Acts  22  and  48  Geo.  3  still  continues ;  secondly, 
that  the  exemption  was  not  taken  away  by  the  St. 
Leonard  Shoreditch  Act  1858  (21  &  22  Vict, 
c.  xxxiii.)  any  more  than  by  the  prior  Act  of  53 
Gfeo.  3  c.  xii.,  which  was  held  by  this  court  not  to 
remove  the  exemption,  in  B,  v.  8t.  Leonard's 
Shoreditch  (13  Q.B.  964)  that  the  mode  of  using 
the  workhouse  under  the  rules  of  the  Poor  Law 
Commissioners  does  not  affect  the  right  to  exemp- 
tion, and  that  the  right  to  exemption  is  properly 
claimed  in  the  present  proceedings,  under  sect.  54 
of  the  Metropohs  Valuation  Act  (32  &  33  Vict. 
c67). 

H,  Maithetos,  Q.C.  (with  him  Murphy),  urged 
the  above  points,  and  contended  that  tlie  work- 
house of  St.  Luke's  parish  was  still  "used  and 
occupied"  for  the  purposes  of  the  poor  of  that 
parish,  within  the  meaning  of  the  Act  originally 
granting  the  exemption.  A  number  of  the 
paupers  of  that  parish  in  the  workhouse,  about  a 
hall  of  the  entire  inmates,  are  paupers  of  St. 
Luke's  parish ;  and  the  fact  that  the  cost  of  main- 
taining the  entire  poor  of  the  union  comes  now 
from  a  common  fund,  by  virtue  of  sect.  1  of  the 
Union  Chargeability  Act  1865,  which  provides 
that  "from  and  after  the  25th  March  1866,  so 
much  of  the  26th  section  of  the  4  &  5  Will.  4  c.  76, 
as  requires  that  each  of  the  parishes  in  a  union 
formed  under  the  authority  of  that  Act  shall  be 
separately  chargeable  with  and  liable  to  defray  the 
expense  of  its  own  poor,  whether  relieved  in  or  out 
of  the  workhouse  of  such  tmion,  shall  be  repealed ; 
and  all  the  cost  of  the  relief  to  the  poor,  and  the 
expenses  of  the  burial  of  the  dead  body  of  any  poor 
person  under  the  direction  of  the  guardians  or  any 
of  their  officers  duly  authorised,  in  such  union 
thenceforth  incurred,  and  all  charges  thenceforth 
incurred  by  the  govemora  of  such  union  in  respect 
of  vaccination  and  registration  fees  and  expenses, 
shall  be  charged  upon  the  common  fund  thereof." 
[Blackburn,  J. — The  question  really  is  whether 
the  workhouse  was  to  be  exempt  so  long  as  it  is 
used  for  poor  law  purposes,  or  only  so  long  as  it  is 
used  for  the  poor  of  the  parish  of  St.  Luke.] 
Whether  the  enactment  means  used  "  exclusively  " 
for  the  use  of  the  poor  of  St.  Luke  P  What  has 
occurred  only  amounts  to  an  exchange  of  house 
room  between  two  parishes.  The  evidence  that 
rent  Is  paid  in  respect  of  this  use  of  the  workhouse 
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does  not  make  any  difference.  [Quain,  J.,  re- 
ferred to  Beg,  V.  The  Overseers  of  Fulboume  (6  B.  & 
S.  451),  in  which  the  Lunatic  Asylum  Act  1853, 
having  granted  similar  exemption  to  land  or 
baildmg»  acquired  for  the  purposes  of  the  asylum 
"while  used  for  such  purposes,"  profits  were 
derived  from  the  use  as  a  garden  and  a  farm  of 
fifty  acres  of  the  land,  and  the  committee  of 
visitors, acting  under  thepowers contained  in  sects. 
^  and  43  of  16  <fe  17  Vict.  c.  97,  admitted  other 
pauper  lunaucs  than  those  belonging  to  their 
coonty,  and  also  private  lunatics,  thereby  realising 
consiaerable  profits,  and  it  was  held  that  the 
building  and  land  were  "used  for  the  pur- 
poses of  an  asylum"  within  the  meaning  of 
the  Act,  and  that  the  committee  of  visitors  were 
Dot  rateable  in  respect  of  the  profits.]  In 
that  case  Gockbum,  O.J.,  referring  to  the 
argument  of  counsel,  that  the  asylum  was  taken 
oat  of  the  stat.,  because  the  committee  received 
foreign  pauper  lunatics,  that  is  those  not  belonging 
to  the  county  and  borough  for  whose  benefit  it 
was  originally  intended,  and  also  private  patients, 
said :  "I  do  not  see  that  because  the  committee 
of  visitors  have  exercised  such  a  power,  the  asylum 
being  more  than  sufiScient  for  the  habitation  of 
the  pauper  lunatics  properly  belonging  to  them, 
it  is  less  an  asylum  withm  sect.  35."  In  Congreve 
Y.The  Overseers  of  Upton  (4  B.  &  S.  857),  the  oom'- 
mittee  of  a  lunatic  asylum  having  under  the  same 
Act  appropriated  for  their  chaplain  (who  was  not 
required  to  be  resident  in  the  asylum),  a  residence 
on  ground  purchased  since  the  passing  of  the  Act, 
but  detached  from  the  asylum  buildings,  and  appro- 
priated for  their  medical  superintendent  (who 
was  required  to  be  resident  m  the  asylum)  a 
house,  reasonably  fit  for  a  person  in  his  station  of 
life,  and  his  family,  being  on  land  purchased  when 
the  asylum  was  first  erected,  adjoining  to  it,  but 
noc  bemg  within  the  curtilage,  and  he  discharged 
a  portion  of  his  official  duties  in  that  house,  it  was 
held  that  the  chaplain  was  rateable  to  the  relief  of 
the  poor  like  any  other  occupant,  aooordinff  to  the 
Parochial  Assessment  Act,  but  that  by  force  of 
sect.  35  the  medical  superintendent  was  liable  to 
be  rated  only  according  to  the  value  or  rent  of  the 
land  at  the  time  it  was  purchased. 

Castle  (with  him  Phitbrick)  for  the  respondents. 
—The  workhouse  is  no  longer  "  used  and  occupied" 
for  the  poor  of  St.  Luke^  parish.  There  are  no 
longer  any  poor  of  the  parish  of  St.  Luke ;  they 
have  now  become  poor  of  the  union  to  which  the 
parish  of  St.  Luke  s  has  been  joined.  This  change 
oas  been  effected  by  the  Union  Ohargeability  Act 
1865.  The  object  of  the  Act  is  to  take  away  alto- 
gether the  separate  corporate  existence  of  the 
parish  as  to  tne  maintenance  of  its  poor,  and  to 
merge  all  in  the  union.  [Quain,  J. — Sect.  13  ex- 
pressly provides  that  "except  as  herein  pro- 
vided, no  alteration  shall  be  made  in  respect 
of  the  settlement  of  poor  persons  in  parishes."] 
The  workhouse  in  order  to  maintain  its  title  to  ex- 
emption must  be  not  only  used,  but  also  "  occupied" 
for  the  purposes  of  the  poor  of  St.  Luke's  parish. 
The  cases  ated  are  distinguishable  on  this  ground, 
that  they  continued  to  be  occupied  as  before ;  the 
taking  in  of  additional  pauper  lunatics  was  only  an 
accidental  circumstance,  the  trustees  continuing  in 
unaltered  occupation  of  the  premises.  But  the 
Union  Chargeaoility  Act  destroys  the  integrity  of 
the  parish,  and  substitutes  for  the  parish  another 
and  entirely  different   body.    Eacn  parish   was 


formerly  an  entirely  distinct  body  from  every 
other.  In  Beg.  v.  Ths  Walli/ngford  Union  (10 
A.  &  El.  259),  where  the  guardians  of  a  union, 
formed  under  4  A  5  Will.  4,  c.  76,  s.  26,  compre- 
hending the  parishes  of  M.  and  others,  buut  a 
workhouse  in  M.  for  the  employment  of  the  poor, 
it  was  held  that  the  guardians  were  rateable  in  the 
parish  of  M.  as  occupiers  of  the  workhouse,  though 
it  was  built  on  land  which,  from  the  nature  of  the 
former  occupation,  had  not  previously  been  rated ; 
and  Lord  Denrnan,  in  the  course  of  his  judgment, 
said :  "  One  parish  is  not  more  a  separate  body 
from  another  than  the  parish  of  St.  Mary-I^e- 
More  in  Wallingford  is  from  the  Union  which 
annexes  it  to  twenty-eight  parishes."  The  occupa- 
tion is  therefore  entirely  changed  in  the  present 
case,  and  the  workhouse  is  no  longer  entitled  to 
the  old  exemption.  In  Beg,  v.  Tlte  Overseers  of 
Fidboume  {ub%  sup.)^  the  power  to  admit  the  pauper 
lunatics  of  another  county  was  given  by  the  same 
Act  of  Parliament  which  gave  the  exemption.  In 
the  present  case  it  is  not  so. 

Blackburn,  J. — I  think  that  in  this  case,  when 
we  understand  what  the  point  is,  we  must  give 

i'udgment  that  the  rate  should  be  reduced  to  the 
ower  amount.  The  whole  question  turns  upon 
the  construction  of  the  old  Act  of  22  Geo.  3,  c. 
56,  the  only  material  one  for  present  purposes,  by 
sect.  11  of  which  it  was  enacted  that  it  should  be 
lawful  for  the  persons  mentioned  in  the  first  sec- 
tion, or  any  seven  of  them,  to  purchase  or  hire 
lands,  grounds,  tenements,  and  hereditaments 
within  the  said  parish  of  St.  Luke,  or  vrithin  'the 
said  parish  of  St.  Leonard,  Shoreditch,  and  to  take 
a  conveyance  thereof  to  them  and  their  successors, 
upon  lease  or  for  ever,  for  the  purposes  in  the  said 
Act  mentioned ;  and  that  the  said  lands  or  grounds, 
tenements  or  hereditaments,  so  to  be  leased  or 
purchased,  from  and  immediately  after  the  same 
shall  be  conveyed  or  leased  to  the  said  rector  and 
churchwardens,  and  their  successors,  or  any  work- 
house or  other  buildings  which  shall  be  erected 
or  built  thereon  for  the  reception  and  employ- 
ment of  the  poor  of  the  said  parish  of  St.  Luke, 
shall  not  be  liable  or  be  charged  with  any  greater 
parochial  or  parliamentary  taxes,  rates  or  assess- 
ments, during  such  time  and  so  long  as  the  same 
shall  be  used  and  occupied  for  these  purposes, 
than  to  such  amouht  as  such  lands  and  grounds, 
tenements,  or  hereditaments  were  assessed  to 
before  the  same  became  vested  in  the  rector 
and  churchwardens  as  aforeRaid."  Taking  that 
enactment  as  unaltered  by  subsequent  legislation 
what  does  it  mean?  certain  lands  were  then 
purchased,  and  were  rated  to  the  poor  at  an  annual 
value  of  about  191,  As  this  land  was  taken  by  the 
parish  who  were  about  to  improve  it  and  enfaiance 
its  rateable  value,  thereby  increasing  its  rateability 
for  the  purpose  of  all  taxes,  the  Legislature  said 
that  it  should  be  exemptedfrom  liability  to  be  rated 
to  any  neater  amount  than  that  at  which  it  was 
assessea  at  the  time,  so  long  as  it  should  be  used 
and  occupied  for  the  purposes  mentioned.  Not  a 
word  is  said  about  the  necessity  of  its  being  con- 
tinued to  be  occupied  by  the  trustees,  nor  indeed 
as  to  how  it  was  to  continue  to  be  occupied ;  but 
merely  that,  so  lone  as  it  should  continue  to  be  used 
and  occupied  for  the  purposes  stated  in  the  Act,  it 
should  be  rated  at  the  lower  rate.  Subsequent 
legislation  took  these  lands  out  of  the  hands  of 
the  trustees,  and  transferred  them  to  a  body  of 
guardians,  and  the  case  cited  from  the  13  Q.  B.  (B,  v. 
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Bt,  Leonardi  SkoredUch)  shows  that  that  transfer 
made  no  difference,  though  the  ownership  in  the 
lands  was  thereby  changed.  Then  came  further 
legislation,  which  united  the  parish  with  others  in  a 
union,  and  there  is  a  provision  in  the  statute 
forming  the  parishes  into  a  union  that  compensa- 
tion is  to  be  made  to  the  parishes  in  respect  of 
their  valuable  property  which  should  be  used  for 
the  general  purposes  of  the  union.  By  virtue  of 
this  Act  the  guardians  of  the  Holbom  Union  now 
occupy  the  workhouse,  and  the  result  is  that  it  is 
used  for  the  relief  of  the  poor  of  St.  Luke's  parish, 
and  the  relief  of  the  poor  of  the  Union  generally. 
In  tact  about  half  the  paupers  in  the  workhouse 
are  poor  of  the  parish  of  St.  Luke.  It  is  true 
that  the  paupers  are  now  supported  out   of   a 

feneral  fund,  but  the  poor  of  the  parish  of  St. 
luke  are  not,  on  that  account,  a  whit  less  the 
poor  of  that  parish,  and  the  workhouse  is  still  a 
workhouse  used,  though  not  exclusively  used,  for 
the  poor  of  that  parish.      The  only  question  is 
whether,  on  a  fair  construction  of  the  meaning  of 
the  Act,  the  workhouse  can  be  said  to  be  used 
for  the  poor  of   St.  Luke's  parish,  when  only 
about  one  half  the  inmates  belong  to  that  parish. 
When  we  look  at  the  object  which  the  Legislature 
had  in  view  in  exempting  workhouses  genei^y  from 
increased  rateabilitv,  and  look  to  the  nature  of  the 
employment   to  wnich  the  workhouse  is  in  the 
present  case  put,  an  employment  closely  analo- 
gous to  that  to  which  it  was  originally  put,  we 
must  see  that  it  is  still  employed  for  the  purposes 
mentioned  in  the  Act.    my  opinion  is  strength- 
ened by  the  two  cases  cited,  that  of  Congreve  v. 
The  Overseers  of  Upton  (uhi  sup,)  and  Beg,  v.  The 
Overseers  of  FuLhoume  (uhi  sup.).    In  the  Act  of 
Parliament  in  each  of  these  cases  the  words  used 
were  similar  to  those  used  in  the  present  Act, 
and  the  land  had    been   taken  for  the  county 
asylum.    In  Conpreve  v.  The  Overseers  of  Upton 
1  delivered  the  judgment,  and  pointed  out,  what 
I  still  think  is  quite  correct,  that  the  question 
does  not  depend  upon  who  is  the  occupier  of 
the  lands   purchased   for    the  purposes  of   the 
Act,  but  upon  the  purposes  for  which  they  are 
occupied ;  and  we  were  of  opinion  in  that  case,  that 
in  the  case  of  the  chaplain,  who  did  not  occupy  a 
residence  within  the  asylum,  his  house  was  not 
used  for  the  purposes  of  the  asylum  within  the 
meaning  of  tne  Act,  but  that  the  house  of  the 
medical  officer,  who  was  obliged  by  the  Act  to  be 
resident  in  the  asylum,  was  so  used  for  the  pur- 
poses of  the  asylum.    Aiid  in  Beg.  v.  Hie  Overseers 
of  Fulhoume,  we  were  of  opinion  that  the  fact  of 
the  Act  containing  a  clause  enabling  the  com- 
mittee to  admit  the  jiauper  lunatics  of  another 
county  did  not  alter  the  matter.     I  do  not  think 
it  makes  much  difference  that  it  was  a  clause  in  the 
same  Act,  which  gave  in  that  case  the  power  to 
admit  the  lunatics  of  another  county,  whereas  the 

Eower  to  admit  paupers  of  another  parish  is  given 
y  a  different  Act  in  the  present  case.  In  Beg.  v. 
The  Overseers  of  Fnlboume  private  patients  were 
taken  in  as  well  as  lunatics  of  another  county,  and 
it  was  held,  notwithstanding,  that  the  building  and 
land  were  used  for  the  purposes  of  an  asylum 
within  the  meaning  of  tne  Act.  Here  we  must 
take  it  as  a  fact  that  the  workhouse  is  still  used 
for  the  purposes  of  the  poor  of  St.  Luke's  parish, 
though  it  IS  partly  used  also  for  the  purposes  of 
the  poor  of  other  parishes.  The  auestion  of  its 
exemption  does  not  depend  upon  wno  is  the  occu- 


pier. The  appellants  sufficiently  use  it  for  the 
purposes  mentioned  in  the  Act  to  entitle  them  to 
the  benefit  of  the  exemption  originally  given  to 
them.  The  Legislature  may  take  away  that  ex- 
emption if  it  pleases,  but  it  is  not  to  be  ^ot  rid  of 
by  a  side  wind. 

Lush,*  J. — I  am  of  the  same  opinion.    The  ques- 
tion is  whether  the  workhouse  is  or  is  not  used  for 
the  purpose  of  the  poor  of  the  parish  of  St.  Luke. 
The  Act  of  Parliament  does  not  say  that  it  should 
be  exclusively  used  for  that  purpose,  but  that  the 
exemption  should  continue  so  long  as  it  should  be 
"  used  and  occupied"  for  the  purposes  mentioned. 
It  is  true  that  by  the  48  Geo.  8,  c.  97,  appointing  a 
new  body  instead  of  the  former,  it  is  enacted  that 
all  messuages,  tenements,  workhouses,  &c.,  vested 
in  the  former  body  shall  from  and  immediately 
after  the  passing  of  that  Act  "  be  vested  in,  pos- 
sessed  by,    paid,    delivered,  and  belong  to  the 
governors  of  the  poor  acting  in  the  execution  of 
tiiis  Act  and  theu*  successors,  &c.,  but  subject 
nevertheless  to  be  used,  possessed,  applied,  and 
disposed  of  only  upon  the  trusts  and  ror  the  uses 
ana  purposes,  and  in  the  manner  by  and  in  this 
Act  directed,  declared,  and  appointed."    It  was 
held  by  this  court  man^  years  ago  that  by  the  use 
of  the  word  "  only  "  this  would  not  have  the  effect 
of  abolishing  the  exemption.    But  it  has  been 
argued  that  by  reason  of  the  Union  Chargeability 
Act  the  workhouse  is  no  longer  used  f<9r  the  pur- 
poses of  the  parish,  but  of  the  union,  because  that 
Act  provides  that  henceforth  "  all  the  costs  of  the 
relier  to  the  poor  and  the  expenses  of  the  burial  of 
the  dead  body  of  any  poor  person  under  the  direction 
of  the  guardians  or  anv  oi  their  officers  duly  autho- 
rised, in  such  union  thenceforth  incurred,  and  all 
charges  thenceforth  incurred  by  the  guardians  of 
such  union  in  respect  of  vaccination  andreg^stration 
feesand expenses,  shall  be  charged  upon  thecommon 
fund  thereof  ;*'  and  because  that  common  fund  is  con- 
tributed to  by  the  various  parishes  not  in  propor- 
tion to  the  number  of  the  paupers  in  each  parish. 
But  that  does  not    make   the  paupers    of    the 
different  parishes  paupers  of  the  union.    It  has 
no  effect  on  the  statute  granting  exemption  to 
the  wurkhouse  of  St.  Luke  s  parish,  for  It  does  not 
make  the  poor  of  that  parisn  less  paupers  of  St. 
Luke's  parish  than  before.    Then  we  come  to  the 
next   question — whether   the  workhouse  is  used 
"  for  the  reception  and  employment  of  the  poor" 
of    St.    Luke  s  parish,  now  that  it  has  become 
property  used  in  common  with  other  parishes  by 
the  union,  sect.  26  of  the  Poor  Law  Amendment 
Act  (4  &  5  Will.  4,  c.  76),  providing  that  "  it  shall 
be  lawful  for  the  commie  sioners,  by  order  under 
their  hands  and  seal,  to  declare  so  many  parishes  as 
they  may  think  fit  to  be  united  for  the  adminis- 
tration of  the  laws  for  the  relief  of  the  poor,  and 
such  parishes  shall  thereupon  be  deemed  a  union 
for  such  purpose,  and  thereupon  the  workhouse  or 
workhouses  of  such  parishes  shall  be  for  their 
common  use."    The  workhouse  is  now  not  used 
exclusively  for  the  poor  of  St.  Luke's  parish,  bat 
also  for  the  use  of  the  poor  of  other  parishes  of 
the  union.      But  the  oriffiual  Act  does  not  say 
that  the  workhouse  must  oe  used  exclusively  for 
the  poor  of  St.  Luke's  parish ;  -and  I  cannot  help 
taking  notice  of  the  fact  that  at  the  time  that  Act 
was  passed  it  was  competent  to  the  overseers  to 
take  in  poor  of  other  parishes.    If  they  had  done 
so,  then,  according  to  the  decision  in  Beg.  v.  The 
Overseers  of  Fvlbav/me  {ubi,  sup.)  on  the  Lunacy 
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Acts,  the  workhouse  would  still  continue  to  be 
used  for  the  poor  of  St.  Luke's  parish.  Are  tbej 
in  a  different  position  because  they  are  now  bound 
to  take  in  the  poor  of  other  parishes  P  I  think 
not.  The  workhouse  being  still  used  for  the  poor 
of  that  parish,  though  used  also  for  the  poor  of 
other  parishes,  I  think  the  reason  for  the  original 
presumption  still  remains,  and  that  nothing  has 
been  done  to  alter  the  position  of  the  workhouse 
in  this  respect. 

QuADT,  J. — I  entirely  concur  in  the  opinions  ex- 
pressed by  the  other  members  of  the  court.  The 
question  in  the  case  is  reduced  to  a  very  simple 
one.  The  exemption  having  been  held  to  continue 
in  existence  after  the  Act  of  48  Geo.  3,  c.  97,  the 
question  is  whether  it  has  been  got  rid  of  by  reason 
of  the  parish  of  St.  Luke's  being  united  with 
others  mto  one  union.  The  words  giving  the  ex- 
emption in  the  original  Act  are  clear  enough.  It 
is  to  continue  so  long  as  the  workhouse  shall  be 
"  used  and  occupied  for  the  purposes  mentioned 
in  the  Act.  It  does  not  contam  the  word  **  exclu- 
sively "  like  the  Act  exempting  the  land  and 
bnflaings  occupied  by  scientific  or  literary  societies 
(6  &  7  Vict.  c.  36),  but  uses  the  same  expression 
as  is  used  in  the  Act  exempting  lunatic  asylums 
(16  &  17  Vict.  c.  97).  It  is  admitted  that  up  to  the 
time  the  nnion  was  formed,  the  exemption  existed, 
and  when  the  parish  was  added  to  the  union,  it 
might  have  been  expected  that  some  provision 
would  be  made  relatmg  to  the  subject.  No  such 
provision,  however,  was  made,  and  we  must,  there- 
fore, see  what  the  effect  of  the  Poor  Law  Amend- 
ment Act  (4  &  5  Will.  4,  c.  76)  is  upon  the  point. 
What  this  Act  does  is  to  collect  various  parishes 
into  one  for  the  purpose  of  administering  the  funds 
of  all,  power  bemg  given  to  the  Poor  Law  Com- 
missioners to  make  a  classification  of  the  work- 
houses amongst  the  parishes,  which  they  have 
done,  in  their  clabsification  placing  some  of  the 
paupers  of  one  parish  in  the  workhouse  situated  in 
another.    This  they  have  done  by  virtue  of  the 

Sower  conferred  on  them  by  the  Act  of  Parliament. 
tm)ping  here  for  a  moment,  I  cannot  see  how 
such  a  classification  alters  the  manner  in  which 
the  workhouse  should  be  assessed.  Then,  does 
the  Union  Ghargeability  Act  (28  &  29  Vict.  c.  79) 
make  a  difference?  iJb  provides  (sect.  1)  that 
"from  and  after  the  25th  March  1866,  so  much 
of  the  26th  section  of  the  4  <&  5  Will.  4,  c.  76,  as 
requires  that  each  of  the  parishes  in  a  union 
formed  under  the  authority  of  that  Act  shall  be 
separately  chargeable  with  and  liable  to  defray  the 
expense  of  its  own  poor,  whether  relieved  in  or  out 
of  the  workhouse  of  such  union,  shall  be  repealed ; 
and  all  the  cost  of  the  relief  of  the  poor,  &c.,  in 
such  union  thenceforth  incurred,  and  all  charges 
thenceforth  incurred  by  the  guardians  of  such 
union  in  respect  of  vaccination,  and  registra- 
tion fees  and  expenses,  shall  be  charged  upon 
the  common  fund  thereof."  Then  there  is  a  sec- 
tion (13)  which  expressly  provides  that  "  except  as 
herein  provided,  no  alteration  shall  be  made  in  re- 
spect of  the  settlement  of  poor  persons  in  parishes," 
a  section  which  expressly  preserves  all  the  other 
rights  of  parishes.  The  only  difference  made  by 
the  Act  is  that  instead  of  each  parish  paying  a  sum 
for  its  own  poor,  it  pays  a  sum  in  respect  of  the 
rateable  property  in  the  parish ;  and  that  seems  to 
me  to  make  no  difference  as  to  the  question  in  this 
case.  It  does  not  destroy  the  exemption  originally 
granted  to  the  workhouse.    That  workhouse  is 
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still  used  for  the  purposes  of  the  poor  of  the  parish 
of  St.  Luke,  though  other  paupers  are  also  ad- 
mitted to  it  under  the  powers  of  the  Act  of  Parlia- 
ment. It  seems  to  me  that  the  decision  on  the 
Lunacy  Act  (Beg.  v.  The  Overseers  ofFvlboume)  is 
a  decision  in  point ;  and  that  it  makes  no  difference 
that  the  provision  enabling  the  committee  to  admit 
foreign  lunatics  was  contained  in  the  same  Act 
which  gave  the  exemption,  whilst  that  is  not  so  in 
the  present  case,  power  being  only  given  by  a  sub- 
sequent Act  to  tne  Poor  Law  Conmiissioners  to 
classify  the  paupers  of  the  union.  For  these 
raasons  I  concur  in  the  judgment  pronounced  by 
my  learned  brothers. 

AfiCHiBALD,  J. — I  am  of  the  same  opinion,  and  I 
ooncur  generally  in  the  grounds  for  their  judg- 
ment expressed  by  the  other  members  of  the 
court.  I  will  only  add  that  the  words  in  the  ori- 
ginal Act  "  during  such  time  and  so  long  as  the 
same  shall  be  used  and  occupied  for  those  pur- 
poses "  must  be  taken  to  mean  in  substance,  not 
so  long  as  they  ahskH  be  continued  to  be  occupied, 
as  a  private  concern  might  be,  but  so  long  as  they 
shall  continue  to  be  occupied  for  those  purposes, 
according  to  the  law  in  force  relating  to  the  relief 
of  the  poor.  Otherwise  it  might  be  contended 
that  the  slightest  alteration  of  the  law  relating  to 
the  relief  of  the  poor  would  have  the  effect  of  doing 
away  trith  the  exemption,  which  could  not  be  the 
case.  I  think  the  Union  Chargeabihty  Act  makes 
no  alteration  in  this  respect,  and  that  the  work- 
house is  still,  in  substance,  used  for  the  relief  of 
the  poor  of  the  parish  of  St.  Luke.  I  think  the 
case  18  within  the  authority  of  Eeg,  v.  Hie  Overaeere 
o/FulboiMrne, 

Judgment  for  the  a/ppellamte. 

Attorneys  for  respondents,  MUle  and  Lochyer, 


COUBT  OF    COKKON    PLEAS. 

Reported  h7  H.  F.  Poolxt  and  Jokv  Bobi,  Esqn., 

Bazristen-at-Law. 


Mondanjf  Jan.  13, 1873. 

PiCKSBINO  V,   StABTIN. 

35  J-  36  Viet,  c.  33  {BaUot  Act  1872),  m.  2,  13,  28, 
K,  27,  41 — Mwdcvj^at  election — Votvng  papers — 
CotmterfoiU — Petition — Amendment  of, 
A  petition  against  a  municipal  election  hamng  been 
filed  on  the  grounds  of  treating,  bribery,  and  in^ 
tvmidation,  the  petitioner  found  on  inspection  (1) 
thoit  the  returning  oficer  had  neglected  to  insert  in 
the  counterfoils  of  iwentynine  of  the  voting  papers 
usei  at  the  election  the  number   of  the  vot^s 
appearing  on  the  burgess  roll;   (2)  that  certain 
** tendered"    ballot  papers  were   used    as  ballot 
papers,  and  were  put  into  the  ballot  box  amdaftefr- 
wards  counted  in  favour  of  the  respondent    There- 
upon the  petitioner  desi/i'ea  to  am>end  his  petition  by 
adding  two  paragraphs  alleging  the  above  facts  in 
contraventions  of  the  Ballot  Act  1872,  rendering 
the  election  void.     On  motion  for  a  rule  enabling 
hdm  to  m/ike  such  amendments,  and  cause  shown. 
Held,  that  as  the  questions  intended  to  be  raised  by 
the  paragraphs  were  of  importance,  and  might 
seriously  affect  the  election,  the  amendments  should 
be  allowed. 
Motion  for  a  rule  calling  on  the  respondent  to 
show  cause  why  a  petition  filed  on  the  part  of 
John  Pickering,    under  the    Corrupt    Practices 
MunicipsJ  Election  Act  1872,  against  the  return 
of  Thomas  Startin,  as  town  councillor  of  the  St. 
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Martin's  ward  in  the  boroagh  of  Birmingham, 
should  not  be  amended  by  adding  certain  para- 
graphs. 

It  appeared  from  affidavits  nsed  in  support  of 
the  motion  that  at  an  election  of  town  councillor 
for  the  borough  aforesaid  the  respondents  were 
rival  candidates,  ,and  the  former,  obtaining  1200 
votes  as  against  1197  given  for  the  latter,  was 
returned  by  a  majority  of  three.  Aboat  1800 
electors  abstained  from  the  poll.  On  the  23rd  Nov. 
1872  a  petition  was  filed  by  the  unsuccessful  can- 
didate, alleging  the  election  to  be  void  on  the 
ground  of  treating,  bribery,  intimidation,  &c.  On 
the  5th  Dec.  cross  motions  were  made  bv  the 
parties  under  the  Ballot  Act  1872  to  the  judge  of 
the  Birmingham  County  Court  for  an  order  to  be 
directed  to  the  town  clerk  for  the  production  and 
inspection  of  the  documents  relating  to  the  elec- 
tion. The  judge,  after  taking  time  to  satisfy  him- 
self as  to  the  expediency  of  making  the  order  (see 
Law  Times,  vol.  liv.,  p.  117),  granted  inspec- 
tion of  the  ballot  papers  and  rejected  ballot 
papers  only,  but  directed  the  sealed  packet  of 
counterfoils  to  be  opened  by  the  town  clerk  in  the 
presence  of  both  parties.  On  inspection  it  was 
found  that  29  of  the  counterfoils  belonging  to  the 
voting  papers  used  at  the  election  had  on  them  no 
number  inserted  from  the  burgess  list,  and  also 
that  "tendered'*  ballot  papers  had  been  placed 
in  the  box  instead  of  being  separately  counted. 
The  petitioner  therefore  now  sought  to  add  to  his 
petition  the  two  allegations  following,  viz. : — First, 
that  the  presiding  officer  at  the  No.  5  polling 
station,  appointed  tor  the  said  election  neglected  to 
insert  in  the  counterfoils  of  twenty-nine  of  the 
voting  papers  used  at  the  said  election  the  number 
of  the  voters  appearing  on  the  burgess  roll, 
according  to  the  directions  of  the  Ballot  Act  1872, 
and  the  said  election  of  the  said  Thomas  Startin  was 
null  and  void.  Secondly,  that  certain  tendered 
ballot  papers  were  used  by  Uie  presiding  officer  at 
the  polling  station  No.  1,  and  that  the  said  ten- 
dered ballots  were  used  at  the  said  election  as  ballot 
papers,  and  were  put  into  the  ballot  box  contrary 
to  the  said  Ballot  Act  1872,(a)  and  were  afterwards 

(a)  35  &  S6  Yiot.  o.  83  (The  Ballot  Aot  1872},  8.  2, 
ezkaots  that,  '*  In  the  ease  of  a  poll  at  an  election  the 
votes  shall  be  ffiven  by  ballot.  The  ballot  of  eaoh  voter 
shall  consist  of  a  paper  (in  this  Aot  called  a  ballot  paper) 
showing  the  names  and  description  of  the  candidates. 
Bach  ballot  paper  shall  have  a  number  printed  on  the 
back,  and  shall  nave  attached  a  oonnterfoil  with  the  same 
number  printed  on  the  face.  At  the  time  of  voting  the 
ballot  paper  shall  be  marked  on  both  sides  with  an  official 
mark,  and  delivered  to  the  voter  within  the  polling  station, 
and  the  number  of  sach  voter  on  the  register  of  voters 
shall  be  marked  on  the  counterfoil,  and  the  voter  having 
secretly  marked  his  vote  on  the  paper,  and  folded  it  up  so 
as  to  conceal  his  vote,  shall  place  it  in  a  closed  box  in 
the  presence  of  the  officer  presiding  at  l^e  polling  sta- 
tion (in  this  Aot  called  '  the  presiding  officer ')  after  hav- 
ing shown  to  him  the  official  mark  at  the  back. 

*'Any  ballot  paper  which  has  not  on  its  back  the 
official  mark,  or  on  which  votes  are  given  to  more  can- 
didates than  the  voter  is  entitled  to  vote  for,  or  on  which 
anything,  except  the  said  number  on  the  back,  is  written 
or  marked  by  which  the  voter  can  be  identified,  shall  be 
void  and  not  counted. 

"  After  the  close  of  the  poll  the  ballot  boxes  shall  be 
sealed  up,  so  as  to  prevent  the  introduction  of  additional 
ballot  papers,  and  shall  be  taken  charge  of  by  the  return- 
ing officer,  and  that  officer  shall,  in  the  presence  of  such 
agents,  if  any,  of  the  candidates  as  may  he  in  attendance, 
open  the  ballot  boxes,  and  ascertain  the  result  of  the 
poll  by  counting  the  votes  given  to  each  candidate,  and 
shall  forthwith  declare  to  be  elected  the  candidates  or 


counted  by  the  retnminff  officer  in  fevour  of  the 
said  Thomas  Startin,  and  the  said  votes  so  giyen 
were  null  and  void  and  ought  to  be  struck  off  the 
poll,  and  the  said  election  of  the  said  Thomas 
Startin  was  null  and  void. 

Tindal  Atkmson,  in  support  of  the  motion. — ^The 
Ballot  Act  1872,  by  sect.  2  enacts  imperatively 
that  each  ballot  paper  shall  have  attached  a 
counterfoil,  and  that,  "  at  the  time  of  voting  the 
ballot  paper  shall  be  marked  on  both  sides  with  an 
official  mark,  and  delivered  to  the  voter  .  .  .  and 
tha  number  of  such  voters,  or  the  reg[ister  of 
voters,  shall  be  marked  on  the  connterfod.  .  .  ." 
True,  the  section  does  not  proceed  to  say  the  votes 
when  there  is  no  such  number  on  the  counterfdl 
shall  not  be  counted  as  in  the  three  other  cases 
specified  by  the  clause  ;  but,  nevertheless,  it  is 
evident  that  the  Legislature  directed  this  register 
number  to  be  put  on  the  counterfoil  for  the  pur- 
poses of  scrutiny,  for  otherwise  there  would  be  no 
means  of  ascertaining  whether  personation  or 
bribery  had  taken  place.  Therefore  the  number 
is  a  material  requirement,  and  the  absence  of  it 
avoids  the  election  without  any  counting  whatever, 
as  the  voter  cannot  be  identified.  [Brett,  J. — The 
provision  seems  but  directory  to  the  retuminff 
officer ;  would  one  solitary  counterfoil  unnumberea 
vitiate   the   election  P]    It   would.     By  rule  41 

candidate  to  whom  the  majority  of  votes  have  been  given, 
and  return  their  names  to  the  Clerk  of  the  Grown  in 
Chancery.  The  decision  of  the  retnming  officer  as  to 
any  question  arising  in  respect  of  any  ballot  paper  shall 
be  final,  subject  to  reversal  on ,  petition  questioning  the 
election  or  return.  ..." 

Sect.  13.  "  No  election  shall  be  declared  invalid  hj  rea- 
son of  a  non-compliance  with  the  rules  contained  in  ^e 
first  schedule  to  this  Act.  or  any  mistake  in  the  use  of 
the  forms  in  the  second  scnedule  to  this  Act,  if  it  appeaan 
to  the  tribunal  having  cognisance  of  i^e  (question  that  the 
election  was  conducted  in  accordance  with  the  principles 
laid  down  in  the  body  of  this  Act,  and  that  such  non- 
oomplianoe  or  mistake  did  not  affeiot  the  result  of  the 
election." 

Sect.  28.  "  The  schedules  to  this  Act,  and  the  notes 
thereto  and  directions  therein,  shall  be  constmed  and 
have  effect  as  part  of  this  Act.' 

First  schedule.  Part  I.  Bnles. 

Bnle  27.  '*  If  a  person,  representing  himself  to  be  a  par- 
ticular  elector  named  on  the  register,  applies  for  a  ballot 
paper  after  another  person  has  voted  as  such  elector,  the 
applicant  shall,  upon  duly  answering  the  questions  and 
taking  the  oath  p<)nnitted  by  law  to  be  asked  of  and  to 
be  administered  to  voters  at  the  time  of  polling,  be 
entitled  to  mark  a  ballot  paper  in  the  same  manner  as 
any  other  voter,  but  the  baUot  paper  (in  this  Aot  called 
a  tendered  ballot  paper)  shall  oe  of  a  oolour  differing 
from  other  ballot  papers,  and  instead  of  being  put  into 
the  ballot  box,  shall  be  given  to  the  presiding  officer, 
and  endorsed  by  him  with  the  name  of  the  voter,  and  hia 
number  in  the  register  of  voters,  and  set  aside  in  a  sepa- 
rate packet,  and  shall  not  be  counted  by  the  returning 
officer.  And  the  name  of  the  voter  and  his  number  on 
the  register  shall  be  entered  on  a  hst,  in  this  Act  called 
the  tendered  votes  Ust." 

Bule  41.  "No  person  shall,  except  by  order  of  the  House 
of  Commons,  or  any  tribunal  having  cognisance  of  peti- 
tions complaining  of  undue  returns  or  undue  eleottons, 
open  the  sealed  packet  of  counterfoils  after  the  same  baa 
been  once  sealed  up,  or  be  allowed  to  inspect  any  counted 
ballot  papers  in  the  custody  of  the  Clerk  of  the  Crown  in 
Chancery.  Such  order  may  be  made  subject  to  subh 
conditions  as  to  persons,  time,  place,  and  mode  of  opening 
or  inspection  ^  the  House  or  tribunal  making  the  order 
may  think  expedient;  provided  that,  on  malriTig  and 
carrying  into  effect  any  such  order,  care  shaU  be  taken 
that  the  mode  in  which  any  particular  elector  has  voted 
shall  not  be  discovered  until  he  has  been  proved  to  have 
voted,  and  his  vote  has  been  declared  by  a  competent 
court  to  be  invalid." 
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"  care  shall  be  taken  that  the  mode  in  which  any 
particular  elector  has  voted  shall  not  be  discovered 
nntQ  he  has  been  proved  to  have  voted,  and  his 
vote  has  been  declared  by  a  competent  ooart 
to  be  invalid ;"  therefore,  if  we  had  a  regis- 
ter number  on  the  counterfoil  we  could  ascer- 
tain whether  the  voter  had  voted,  and,  if 
80>  ooold  obtain  a  scmtiny  which  the  rule  de- 
bars us  from  until  the  voter  is  found  out.  The 
respondent  relies  on  sect.  13,  which  enacts  that 
"no  election  shall  be  declared  invalid  by  reason 
of  non-compliance  with  the  rules ;  "  but  that  pro- 
vision is  limited  to  the  rules,  and  expressly  guards 
against  contravention  of  the  "  principles  laid  down 
in  the  body  of  the  Act."  [Keating,  J. — Assume  a 
number  to  have  been  on  the  counterfoil,  all  it 
would  show  woold  be  that  the  voting  paper  had 
been  used  by  a  person  representing  hunself  to  be 
A.  B.  on  the  register.]  Then,  however,  we  could 
go  to  A.  B.,  and  ascertain  if  he  had  voted  or  been 
personated.  [Bbstt,  J. — Suppose  it  could  have 
been  ascertained  that  all  the  twenty-nine  persons 
had  voted,  and  voted  for  the  respondent,  and  were 
entitled  to  vote,  would  the  election  be  void  P]  Yes, 
for  the  omission  of  the  register  number  vitiates 
the  whole  proceedings.  [Boyill,  G.  J. — Sects.  28  & 
13  tend  to  show  that  the  object  of  the  statute  was 
to  prevent  technicalities  avoiding  the  election.] 
But  these  are  not  mere  formalities;  they  are 
essential  requisites.  Secondly.  The  other  amend- 
ment is  under  rule  27  of  schedule  1.  On  the  inspec- 
tion it  was  found  that  the  tendered  papers  had  not 
been  put  into  a  separate  parcel,  but  had  been  placed  in 
the  ballot  box  and  counted,  and  must,  therefore,  be 
struck  out.  Unless  we  have  an  allegation  in  the 
petition  we  cannot  raise  the  point.  The  tendered 
vote  is  not  to  be  counted.  {JBbett,  J. — Not  on  a 
scrutiny  I  if  so,  why  is  it  tendered?  Suppose  a 
case  of  personation,  and  thai  the  returning  officer 
has  put  the  voting  paper,  and  also  one  tendered 
by  toe  right  person  mto  the  box,  which  is  to  be 
struck  off  P]  Both.  [Bbstt,  J. — But  the  tendered 
vote  would  be  good  on  scrutiny.  Next,  suppose 
the  officer  has  handed  out  a  "  tendered  "  paper, 
and  the  right  person  has  voted  therewith  P]  That 
would  be  good  on  scrutiny,  but,  prvmdfacie,  a  case 
of  suspicion,  casting  on  the  respondent  the  onus 
of  proof.  We  are  entitled  to  the  amendments  in 
oraer  to  raise  the  question. 

Reginald  '  roum,  for  the  respondent,  showed 
cause  in  the  first  instance. — The  application  is  too 
late;  but,  if  not — first,  there  can  be  no  such 
amendments;  secondly,  the  court  will  not  allow 
an  ameiMiment  if  merely  technical ;  thirdly,  the 
court  has  no  power  to  make  these  amendments. 
The  Corrupt  practices  (Municipal  Elections)  Act 
1872  (35  A  36  Yict.  c.  60),  sect.  12,  enacts  that 
Municipal  Elections  may  be  questioned  by  petition, 
aod  the  present  petition  can  only  be  upon  the 
last  ground  statea  in  that  section,  viz.,  that  the 
respondent  "was  not  duly  elected  by  a  majority  of 
lawful  votes."  Sect.  13  of  35  &  36  Viot.  c.  3;J,  and 
also  Bule  57  of  Michaelmas  Term  last  (L.  Bep. 
W.  N.  7  Dec.  1872),  directing  that  "no  proceeding 
under  Corrupt  Practices  at  Municipal  Elections 
Act  18i^  shall  be  defeated  by  any  formal  objec- 
tions "  are  to  the  same  effect.  {_Per  curiam — What 
is  the  meaning  of  "  lawful  votes  "  in  sect.  12  of  the 
Corrupt  Practices  Act  P]  Perhaps  its  exact  mean- 
ing would  be  difficult  to  define,  but  it  does  not  tend 
to  make  a  vote  unlawful  for  a  mere  technicality. 
This  omitting  to  mark  the  counterfoils  as  pre- 


scribed in  the  latter  part  of  sect.  2  is  but  an 
irregularity,  and  the  clause  does  not  declare  that 
the  votes  shall  not  be  counted  when  there  is  such 
omission,  whereas  it  does  enact  that  the  votes  shall 
be  void  if  the  provisions  which  are  in  the  earlier 
part  of  the  section  are  disregarded.  So  in  Bule  36 
the  four  matters  invalidating  voting  papers  are 
enumerated,  and  want  of  mark  on  the  counterfoil 
is  not  included.  [Bovill,  C.J. — Bule  36  only  refers 
to  matters  which  the  officer  is  able  to  count,  and 
Bule  37  says  that  "  He  shall  not  open  the  sealed 

Eacket  of  tendered  ballot  papers,"  &g.]  The  Legis* 
tture  evidently  did  not  deem  the  want  of  a  mark 
on  the  counterfoil  of  such  importance  as  to  require 
a  provision  that  ii  shoula  invalidate  the  pro- 
ceedings. Certain  matters  in  sect  13  are  condi- 
tions precedent,  others  are  merely  directory.  It 
rests  on  the  petitioner  to  show  that  the  irregu- 
larities he  complains  of  have  affected  the  result  of 
the  election.  There  is  nowhere  in  the  Act  any 
express  declaration  that  they  shall  invalidate  the 
election.  [Brett,  J. — The  first  part  of  sect.  13  is 
directly  in  your  favour,  and  is  it  to  be  said  that  the 
latter  part  does  away  with  the  effect  of  the  former  P  j 
No ;  and  it  can  never  have  been  intended  that  a 
petitioner  going  before  the  election  tribunal, 
and  suggesting  some  slight  irregularity  should 
cast  the  whole  ourden  of  proof  on  the  respondent, 
or  at  least  put  him  to  the  trouble  and  expense  of 
disputing  tne  point.  [Bovill,  C.J. — He  would 
however  get  costs.]  Moreover  there  are  provisions 
for  the  punishment  of  the  returning  officer  for 
any  real  misfeasance.  The  "tendered"  papers 
were  used  in  mere  mistake  as  ordinary  ballot 
papers,  and  save  that  the  colour  differed,  there  was 
no  distinction  between  them.  [Bovill,  C.J. — That 
was  only  an  irregularity.] 

Bovill,  C.J. — ^The  question  submitted  to  the 
court  by  this  application  is  whether  the  petitionei^ 
should  be  allowed  to  bring  before  the  barrister 
appointed  to  try  the  election  petition  these  two 
matters  which  have  been  now  discussed.  If  we 
could  see  our  way  clearly  to  say  that  the  amend- 
ments asked  for  raise  a  question  which  would  have 
no  influence  on  the  result  of  the  petition,  it  would, 
we  think,  be  the  duty  of  the  court  to  refuse  them. 
But  it  appears  to  me  that  the  questions  intended 
to  be  raised  are  of  grave  and  serious  importance, 
requiring  the  facts  of  the  election  to  be  clearly 
ascertained.  It  may  be  that  in  the  result  no  such 
question  may  arise  :  on  the  other  hand  it  may  be 
wiat  very  serious  points  may  present  themselves. 
The  provisions  of  the  rule  and  the  13th  section  do 
not  intend  that  any  mere  formal  and  technical  defect 
should  invalidate  the  decision,  unless  it  should 
affect  the  result  thereof.  But  it  is  impossible  for 
us,  upon  these  affidavits,  to  go  into  the  question. 
There  is,  however,  enough  to  satisfy  me  that  there 
are  bond  fide  points  to  be  raised  on  matters  deser- 
ving serious  investigation,  and,  under  these  cir- 
cumstances, I  think  the  amendments  should  be 
allowed.  The  objection  that  the  iipplication  is 
too  late  is  disposed  of  by  the  facts  and  by  the 
course  the  County  Court  judge  adopted,  which 
certainly  seems  a  good  practice,  in  the  absence  of 
any  reason  shown  to  the  contrary,  viz.,  to  refuse 
inspection  of  the  votes  until  the  petition  is  filed. 
The  order  for  inspection  was  not  made  until  the 
25th  Nov. ;  the  inspection  did  not  take  place  until 
the  14th  Dec;  the  petitioner  comes  here  in 
sufficient  time ;  and  I  think  the  amendment  must 
be  allowed. 
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BUBSLBM  V.  AtTBNBOKOUOH. 
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Keating,  J. — I  am  of  the  same  opinion,  and  for 
the  reasons  given  by  the  Lord  Chief  Jostioe. 

Bbett,  J. — I  am  of  the  same  opinion,  that  qnes- 
tions  are  raised  which  the  parties  are  entitled  to 
raise,  and  therefore  the  amendments  ought  to  be 
allowed.  Bide  absolute, 

B.  Brovm  applied  for  the  costs  of  the  amend- 
ment. 

BoYiLL,  C.J. — Costs  of  both  sides  to  form  costs  of 
the  petition,  and  to  be  in  the  discretion  of  the 
baraister  trying  the  same. 

Attorney  for  the  petitioner,  Young,  Maples,  and 
Co. 
Attorney  for  the  respondent,  Fea/ron  and  Co, 


Thwrsday,  Ja/n.  30, 1873. 

BUBSLEM  v.  AtTENBOKOUGH. 

39  ^  40  Geo,  3.  c.  99  (PoAJonhroh&rs*  Act),  ss.  16,  16 
— Loss  ofpavm  Uchet — Notice  to  paumhroJcer — 
8ta;tutory  deda/raUon  of  loss. 

The  plaintiff  pledged  th/ree  rings,  inter  aUa,  with 
the  defeThdami,  a  pawnbroker,  amd  afterwa/rds,  vn 
deUoervng  a  nurnber  of  pawn  tickets,  as  a  secu/rity, 
to  B.,  unwittingly  handed  over  those  which  related 
to  the  ivngs,  B.  absconded.  The  plaintiff  becoAtne 
aware  of  his  mistake,  a^  once  game  the  defendant 
notice  not  to  part  with  the  property  pawned,  and, 
after  delaying  some  time,  obtained  from  hvm  a 
statutory  form  of  decUvraMon  as  to  me  loss  of  the 
tickets.  This  dooument  the  plaintiff  promptly 
executed  before  a  m^zgistra;te,  in  pursuKvnce  of 
39  ^  40  Oeo.  3,  c.  99.  s.  16,  a/nd,  having  done  so, 
showed  the  same  to  the  defendant,  but  did  not 
leave  it  with  the  latter. 

The  rings  having  been  subsequently  delivered  to  a 
person  presenting  the  original  pawn  tickets,  the 
plaintiff  brought  trover  against  the  defendant. 

Held  (hoBsitante  Honyman,  J.),  that  the  defendant 
was  not  protected  by  ss.  15, 16,  39  o/  39  ^  40 
Gho.  3,  c.  99  (a),  btit  was  liable  for  the  conversion 
of  the  rings. 


(a)  The  material  part  of  these  seotioDB  la  as  follows : 
Sect.  15.  "  In  order  to  preyent  any  inconvenienoe  to  per* 
sons  oarryinff  on  the  trade  and  business  of  a  pawnbroker 
from  several  persons  claiming  a  property  in  the  same 
gpods,  be  it  enacted  that  any  person  who  shall  at  any 
time  produce  any  such  note  (%.€.,  the  pawn  ticket)  to  the 
person  with  whom  the  goods  therein  specified  were 
pledged,  as  the  owner  thereof,  or  as  authorised  by  the 
owner  thereof  to  redeem  the  same,  and  require  a  dehyery 
of  the  goods  mentioned  therein  to  him,  such  person  shall 
be  deemed  to  be  ...  the  real  owner,  and  the  .  .  . 
pawnbroker  shaU  be  and  is  hereby  directed  and  required 
...  to  deliver  such  goods  to  the  person  who  shall  so 
produce  the  said  note  to  him,  and  shall  be,  and  is  hereby 
indemnified  for  so  doing,  unless  he  shall  have  had  pre- 
vious notice  from  the  real  owner  not  to  deliver  the  same 
to  the  person  prodooing  such  note,  or  unless  notice  shall 
have  been  given  to  him  that  the  goods  have  been  or  are 
suspected  to  have  been  fraudulenuy  or  feloniously  taken 
or  obtained}  and  unless  the  real  owner  proceeds  in  man- 
ner hereinafter  provided  and  directed  for  the  redeeming 
of  goods  pledged,  where  such  note  has  been  lost,  mislaid, 
destroyed,  or  fraudulently  obtained  from  the  owner." 

Sect.  16.  '*  In  case  any  pawnbroker  shall  have  had  pre- 
vious notice  as  aforesaid,  or  in  case  any  such  note  shall 
be  lost,  mislaid,  destroyed,  or  fraudulently  obtained  from 
the  owner,  and  the  goods  mentioned  therein  shall  remain 
unredeemed,  then  the  pawnbroker  .  .  .  shaU  at  the  re- 
quest of  any  person  who  shall  represent  himself  as  the 
owner,  deliver  to  such  person  a  copy  of  the  note  so  lost, 
&o.,  with  the  form  of  an  affidavit  of  the  particular  oircum- 


This  was  an  action  against  a  pawnbroker  for 
converting  to  his  own  use  three  diamond  rings 
pawned  with  him  by  the  plaintiff.  The  defendant 
pleaded  first,  not  guilty ;  secondly,  not  guilty  by 
statute  39  &  40  Geo.  3,  c.  99,  s.  32 ;  thirdly,  not 
possessed ;  and,  fourthly,  leave  and  licence. 

The  action  was  tried  b^ore  Grove,  J.,  at  the 
Middlesex  sittings  in  Hilary  Term  1872,  when  the 
following  facts  appeared  in  evidence  : 

The  plfunuff,  having  several  other  articles  in 
pledge  with  the  defendant  at  the  time,  pawned  the 
three  rings  in  January  1870,  receiving  pawn  tickets 
for  them  in  the  usual  course.  In  the  following 
March  he  handed  over  these  tickets  by  mistake, 
together  with  a  large  number  of  others,  in 
respect  of  articles  which  the  defendant  had  the 
statutory  right  to  sell,  to  one  Braithwaite,  who  was 
indebted  to  him  in  the  sam  of  lOOl.,  desiring 
Braithwaite  to  pay  the  interest,  and  to  re-pledge 
in  order  to  prevent  a  sale.  In  June  the  plaintiff 
discovered  that  Braithwaite  had  absconded.  He 
immediately  called  at  defendant's  office,  and 
acquainting  his  head  assistant  with  the  lacts,  gave 
him  notice  not  to  part  with  any  of  his  property  if 
the  tickets  should  be  presented.  In  October  he 
called  to  make  inquiries,  and-  learnt  that  some 
tickets  had  been  presented,  and  pledges  given  up 
to  the  party  presenting  them.  At  the  sugges- 
tion of  the  defendant's  assistant,  the  plaintiff 
then  made  declarations  before  a  magistrate 
of  the  loss  of  seven  tickets,  the  tickets  in 
respect  of  the  three  rings  being  among  the 
number.  Returning  with  the  declarations  duly 
executed,  he  requested  copies  of  the  seven 
tickets,  but  not  being  able  to  pay  interest  upon  all 
the  pledges,  could  only  obtain  copies  of  three 
tickets,  and  took  awav  with  him  the  declarations 
in  repect  of  the  other  four,  among  which  were  the 
declarations  in  respect  of  the  three  rings.  In  Feb. 
1871,  the  original  tickets  in  respect  of  the  rings 
were  presented,  and  the  rings  were  delivered  to 
the  party  presenting  them,  and  thus  became  lost 
to  the  plaintiff.  Both  before  and  after  Feb.  1871, 
the  defendant's  assistant  had  assured  the  plaintiff 
that  all  the  articles  in  respect  of  which  declarations 
had  been  made  were  quite  safe. 

The  jury  having  found  specially,  in  answer  to 
q^uestions  put  to  them  by  the  learned  judf^,  that  the 
tickets  were  handed  over  to  Braithwaite  in  the 
manner  stated  by  the  plaintiff,  that  it  was  no  fault 
of  the  plaintiff  that  Braithwaite  abscooded,  that  the 
plaintiff  gave  notice  te  the  defendant  that  he  had 
made  the  declarations  and  showed  the  declarations 
to  the  defendant,  and  that  the  value  of  the  rings 


stances  attending  the  case,  printed  or  written,  or  in  part 
written  and  in  part  printed,  on  the  said  copy  .  .  .  and 
the  person  having  so  obtained  such  copy  of  the  note  and 
form  of  affidavit  shaJl  thereupon  prove  his  property  in  or 
right  to  such  goods  to  the  satisfaction  of  some  justioe  of 
the  peace  .  .  .  and  shall  also  verify  on  oath  before  the 
said  justice  the  truth  of  the  particular  circnmstanoee 
attending  thA  case  .  .  .  the  caption  of  such  oath  to  be 
authenticated  by  the  handwriting  thereto  of  the  justioe, 
who  is  hereby  required  so  to  authenticate  the  same, 
whereupon  the  pawnbroker  shall  suffer  the  person 
proving  such  property  to  the  satisfaction  of  such  justioe, 
and  making  such  affidavit  as  aforesaid,  on  leaving  snoh 
copy  of  the  said  note  and  the  said  affidavit  with  the  said 
pawnbroker  to  redeem  the  goods." 

Sect.  32.  "If  anv  person  shall  at  any  time  be  sued  for 
anything  by  him  done  in  pursuance  of  this  Act,  or  of 
any  clause,  matter,  or  thing  therein  contained,  each 
perdon  may  plead  the  general  issue,  and  give  the  special 
matter  in  evidence  for  his  defence.  ..." 
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[Bail. 


was  882.,  a  verdict  passed  for  the  plaintiff  for  that 
funoimt,  leave  heine  reserved  to  move  to  enter  a 
▼erdict  for  the  defendant,  or  a  nonsuit  on  the 
ground  that  npon  the  facts  proved  the  plaintiff  was 
not  entitled  to  recover  upon  the  true  constrao- 
tion  of  the  15th  and  16th  sections  of  39  &  40 
Geo.  3,  c.  99.  A  rule  having  heen  obtained  accord* 
inglyt 

B,  F.  WiUiams  and  R.  T,  Beid,  for  the  plaintiff, 
now  showed  cause. — ^The  pawn  tickets  were  lost  or 
mislaid  within  the  meaning  of  sect.  16,  the  inten- 
tion of  which  is  to  cover  all  the  circumstances 
under  which  the  owner  can  be  deprived  of  posses- 
sion. The  defendant*s  assistant  having  actuallv 
seen  the  declaration,  was  clearly  affected  with 
"  notice"  of  the  loss,  in  which  case  the  statutory 
indemnity  upon  delivery  to  the  holder  of  the 
ticket,  does  not  take  effect. 

Giffard,  Q.G.  and  F.  Twm&r,  for  the  defendant, 
supported  the  rule. — These  tickets  were  neither 
lost  nor  mislaid,  they  were  actually  handed  over 
to  Braithwaite.  The  Act  provides  for  loss,  either 
permanent  or  temporary,  and  for  nothing  else. 
[BoviLL,  O.J. — Say,  rather,  the  Act  provides  for 
inabiUty  of  the  owner  to  recover,  from  whatever 
cause.]  The  facts  are  important.  The  plaintiff 
trusted  Braithwaite,  and  gave  him  a  complete  right 
to  deal  with  the  tickets.  The  intention  of  the  Act 
is  that  the  owner  should  at  once  protect  the 
pawnbroker,  and  redeem  the  goods,  re})ledging  if 
ne  pleases.  Otherwise  the  pawnbroker  is  exposed 
to  an  indefinite  rink.  "  Whereupon,"  in  sect.  16, 
has  the  same  meaning  as  "  thereupon,"  which  has 
been  held  to  mean  within  a  reasonable  time: 
(Vaugha/n  v.  WaM,  6  M.  &  W.  492). 

BoviLL,  O.J. — The  provisions  of  sections  15  and 
16  of  the  Pawnbrokers'  Ace  were  passed  for  the 
protection  of  the  pawnbroker  from  different 
claimants  in  respect  of  the  same  goods,  and  give 
him  an  express  indemnity  for  delivering  the  goods 
to  the  person  producing  the  pawn  ticket,  unless 
be  has  had  previous  notice  from  the  real  owner  not 
to  do  so.  We  must  assume  in  this  case  that  such 
previous  notice  was  g^ven.  The  words  of  section  15 
dearlv  contemplate,  not  actual  redemption,  which 
would,  be  very  hard  upon  poor  people,  but  taking 
particular  proceedings  *'  in  manner  provided  "  bv 
section  16.  We  must,  therefore,  look  at  section  16, 
and  see  whether  it  applies  to  the  case,  and  has 
been  complied  with.  Now,  it  has  been  argued 
that  the  ticket  was  not  "  lost "  or  "  mislaid,"  but  I 
think  it  was  clearly  lost,  for  the  plaintiff  had  given 
it  to  Braithwaite  unwittingly,  and  he  did  not 
know  where  to  find  it.  We  have  then  a  *'  loss  " 
and  a  notice  of  the  loss  to  the  pawnbroker. 
There  is  then  a  right  to  obtain  the  copy  from  the 
pawnbroker.  This  the  plaintiff  did.  The  person 
having  obtained  such  copy  is  "  thereupon  "  to  go 
before  a  magistrate,  and  the  plaintiff  did  there- 
upon go  before  the  magistrate.  There  is  a  decision 
(Vaughan  v.  Wait,  referred  to  by  Mr.  Turner) 
that  this  should  be  done  at  once,  and  that  may 
very  well  be.    Then  for  the  protection    of    the 

Sawnbroker,  the  magistrate  is  to  authenticate  the 
eclaration,  "  whereupon "  the  pawnbroker  is  to 
"  suffer"  the  party  pawning  to  redeem  the  goods. 
Now  this  must  be  construed  with  reference  to  the 
rights  and  duties  of  the  parties,  and  by  the  other 
clauses  the  party  pawning  has  a  right  to  redeem 
withm  the  year,  so  that  to  compel  him  to  redeem 
before  the  lapse  of  the  year  would  be  inconsistent. 


I  may  add  that  the  Act  of  last  session  (a)  has  re- 
moved the  difficulty,  which  will  not  arise  again. 

Keatino,  J. — I  am  of  the  same  opinion.  There 
was  a  clear  case  of  "  loss ; "  the  plaintiff  did  all 
that  he  was  bound  to  do,  and  thdre  is  nothing  in 
the  Act  requiring  him  to  give  up  the  declaration 
to  the  pawnbroker  at  once.  **  Thereupon  "  means 
promptly,  as  was  decided  in  the  case  cited,  but 
•'  whereupon  "  in  this  context  does  not. 

Grove,  J. — I  do  not  think  documents  are  the 
less  mislaid  because  they  have  been  given  to  an* 
other  person,  than  they  are  if  they  are  put  into  a 
drawer  and  cannot  be  found.  It  is  unnecessary  to 
decide  here  whether  the  pawnbroker  might  not 
have  been  entitled  to  sell,  or  what  might  have 
been  the  result  had  the  plaintiff  done  nothing 
besides  giving  notice. 

HoNTMAN,  J. — I  have  come  to  the  same  conclu* 
sion,  but  not  without  hesitation.  It  would  have 
been  a  great  hardship  on  the  pawnbroker,  if  the 
plaintiff,  after  obtaining  the  declaration,  had  not 
gone  before  the  magistrate. 

Bvle  discha/rged. 

Attorney  for  the  plaintiff,  Ashwin, 
Attorney  for  the  defendant,  Albert  Neate, 


BAIL  COUBT. 

Beportad  by  B.  A.  KiHGitAxs,  Esq..  Barristeroat-Law. 


Thureda/y,  Jan.  30, 1873, 

Beo.  v.  Gousiks. 

Quo  warranto — What  is  a  grievance. — lUegdUty 

of  election. 
Before  the  court  wiU  gra/nt  a  quo  warraiUo  i/nforma' 

tion,  it  reqiivres  to  oe  satisjied  that  there  is  a  sub' 

stantial  grievance. 
Merely  showing  thai  the  mode  of  election   is  one 

likehf  to  cause  a  grievance  and  an  injustice  is  not 

sufficieni. 
The  court  sits  only  to .  decide  points  in  dispute  and 

will  not  give  advice. 
BuLE  calling  upon  the  defendant  to  show  cause 
why  an  information  in  the  nature  of  a  quo  warranto 
should  not  be  exhibited  against  him  to  show  by 
what  authority  he  claims  to  exercise  the  office  of 
guardian  of  the  poor  of  the  town  of  Plymouth, 
on  the  ground  that  the  mode  of  taking  the  votes 
by  the  process  called  "  scratching  "  at  the  election 
held  on  the  14th  of  May,  1872,  when  the  defendant 
was  elected  a  guardian,  was  unreasonable  and  bad, 
and  rendered  the  election  void.  By  the  affidavit 
of  the  relator  it  appeared  that  by  a  public  Act 
passed  in  the  sixth  year  of  the  reign  of  Queen 
Anne  a  corporation  was  created  in  the  borough  of 
Plymouth,  consisting  of  the  Mayor  and  the 
Eecorder  for  the  time  being,  six  of  the  masters  or 
magistrates,  six  of  the  Common  Council,  and 
twenty  persons  to  be  chosen  out  of  the  parish  of 
St.  Andrew,  and  eighteen  out  of  the  parish  of 
Charles,  in  the  same  borough,  to  be  named 
guardians  of  the  poor  of  Plymouth  and  to  be  a 
Body  politic  and  corporate  in  law,  with  capacity  to 

{aj  The  Pawnbrokers'  Act  1872  (35  &  36  Viot.  o.  93), 
whioh  repeals  39  &  40  Qeo.  3,  o.  99,  oonsolidatea  the  law 
of  pawnbrokers,  and  came  into  effeoton  the  Ist  Jan.  1873. 
By  its  29th  seotion  this  Aot  enaots  that  the  declaration 
to  be  made  of  the  loss  of  a  pawn  ticket  "  shall  not  be 
effectual  for  that  purpose,  unless  it  is  duly  made  and 
deUvered  back  to  the  pawnbroker,  not  later  than  the 
third  day  after  the  day  on  whioh  the  form  is  delivered 
to  the  applicant  by  the  pawnbroker." 
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sue  and  be  sued  in  that  name,  to  hold  lands,  to  use 
a  common  seal,  and  to  make  rates  for  the  relief  of 
the  poor  and  otherwise  to  act  in  the  borough.  By 
the  same  Act  the  twenty  persons  for  the  parish  of 
St.  Andrew's,  and  the  eighteen  for  the  parish  of 
Charles,  are  to  be  chosen  by  the  m^jor  number  of 
TOtes  of  the  inhabitants  of  the  two  parishes 
present  at  the  time  of  the  election,  who  are  then, 
or  were  the  year  before,  rated  at  sixpence  by  the 
month  or  more  to  the  relief  of  the  poor  of  such 
parish  where  they  dwell,  and  the  elections  were  to 
take  place  on  the  second  Taesday  of  May  yearly. 
The  relator  was  an  inhabitant  oi  the  parish  of 
Charles,  and  was  for  the  year  1872  rated  at  more 
l^an  6d.  by  the  month  to  the  relief  of  the  poor, 
and  was  qualified  to  vote  at  the  election. 

For  many  years  past  the  elections  in  the 
parishes  have  been  made  by  a  process  called 
"  scratching." 

On  the  14th  May,  1872,  Andrew  Harris  having 
been  elected  chairman,  he  put  it  to  the  meeting 
in  what  way  the  voting  should  proceed,  and  a 
show  of  hands  having  been  taken,  the  meeting 
resolved  in  favour  of  "  scratching."  Thereupon 
the  several  candidates  were  proposed  and  seconded 
by  two  electors,  and  a  show  of  hands  taken  for 
each  candidate,  after  which  a  poll  was  demanded. 
The  names  of  all  the  candidates  were  then  written, 
each  on  separate  pieces  of  paper,  which  were 
thrown  together  into  a  hat,  and  were  thence 
drawn  one  o^  one  by  the  chairman  and  read  out, 
while  an  assistant  wrote  them  down  in  a  list  on  a 
sheet  of  paper  in  the  order  in  which  they  were 
drawn  from  the  hat.  All  the  voters  present  then 
left  the  vestry,  and  as  well  as  other  voters  who 
arrived  afterwards  were  re-admitted  one  by  one. 
Each  voter  on  entering  was  allowed  to  peruse  the 
list  of  candidates  once,  and  to  make  a  scratch  or 
mark  with  a  pen  against  the  name  of  anv  candi- 
date for  whom  he  wished  to  vote.  When  the  voter 
had  marked  in  this  way  as  many  names  as  there 
were  persons  to  be  elected,  he  retired.  If  he 
reached  the  bottom  of  the  list  without  marking 
as  many  names  as  there  were  persons  to  be  elected, 
he  was  not  allowed  to  go  back  over  the  list  and 
mark  the  name  of  a  candidate  for  whom  he  wished 
to  vote,  but  whose  name  he  had  passed  over. 
The  names  of  the  voters  were  not  taken  down 
in  any  case,  nor  was  there  any  means  of  iden- 
tifying a  vote  upon  a  scrutiny,  neither  was  any 
provision  made  for  voting  by  electors  who  might 
be  unable  to  read.  The  scratching  closes  as  soon 
as  a  quarter  of  an  hour  elapses  without  any 
elector  presenting  himself  to  vote,  and  in  any 
case  at  4  p.  m.  On  the  present  occasion  several 
ratepayers  protested  against  the  scratching  system, 
and  did  not  vote  at  all. 

The  defendant  was  declared  to  have  obtained 
the  largest  number  of  votes,  and  is  now  acting  as 
one  of  the  guardians  of  the  poor  for  the  borough 
of  Plymouth.  The  affidavit  further  stated  that 
there  were  upwards  of  2000  ratepayers  qualified 
as  electors  unaer  the  Act  of  Queen  Anne  in  each 
of  the  parishes,  but  only  132  electors  voted  for 
the  defendant,  who  was  at  the  head  of  the  poll, 
and  only  from  200  to  300  are  in  the  habit  of 
voting  at  the  elections,  in  consequence  of  the 
unsatisfactory  method  of  taking  the  votes  by  the 
system  of  scratching. 

Kingdon,  Q.C.,  J,  0.  Qriffita  with  him,  showed 
cause  a^nst  the  rule. — ^This  is  an  annual  office,  and 
there  will  be  another  election  in  Majy.    The  rule  was 


not  moved  until  Michaelmas  term.  In  Meg,  v. 
Hodson,  referred  to  in  E.  v.  Qreen>e  (4%  Q.  B.  (548» 
note),  the  court  stated  that  although  they  would  not 
invariably  exclude  an  application  because  it  was  late, 
yet  they  must  in  such  a  case  require  good  reasons 
tor  the  delay.  The  objections  to  the  mode  of  election 
are  that  there  cannot  be  a  scrutinv,  but  no  scrutiny 
was  ever  demanded ;  and,  secondly,  that  a  person 
having  gone  down  the  list  cannot  go  back  to  vote 
for  a  candidate  he  has  passed  over,  but  the  affidavits 
do  not  show  that  such  a  case  occurred.  [Lush,  J. — 
lu  point  of  fact,  the  relator  wants  the  court  to  lay 
down  an  abstract  proposition  as  to  the  mode  in 
which  future  elections  should  be  conducted.]  There 
is  no  grievance  here.  If  no  injustice  is  done,  the 
court  will  not  interfere,  and  the  relator  must 
clearly  show  that  some  one  was  prevented  from 
.voting.  An  irregularitv  I  apprehend  is  not  even 
alwavs  sufficient  cause  for  the  courrt  to  interfere. 
Reg,  V.  The  Ohurchwa/rdene  cmd  Inhabitants  of  the 

p<vr%sh  of  GooUt^h.  T.  Bep.  N. S.822 ; 
Bieg.  V.  Rector  and  Chv/rchwardens  of  Parish  of  8t. 
Mary,  Lambeth,  8  Ad.  A  El.  356. 

He  also  referred  to 
Reg,  V.  The  Vicar  and  ChtirchwcMrdens  of  Hammer' 
smith,  8  B.  &  S.  504  (note). 

H,  T,  Cole  (with  whom  was  Pmder),  in  sup- 
port of  the  rule. — ^The  defendant  must  show 
that  he  was  elected  in  a  proper  manner.  The 
affidavit  does  show  a  grievance,  because  the 
voter  was  not  allowed  to  go  back  up  the  list, 
and  if  he  skips  too  many  names  at  first  he 
cannot  give  all  his  votes.  In  B,  v.  Bumstead  (2  B. 
&  Adol.  699)  a  bye-law  was  passed  for  the  future 
elections  of  the  officers  of  the  Patten  Makers 
Company ;  and  it  was  held  to  be  bad,  because  the 
election  was  required  to  be  in  a  particular  mode 
not  prescribed  or  sanctioned  b^  the  charter.  The 
"  scratching  "  mode  of  election  is  neither  prescribed 
by  common  law,  or  by  statute.  [Blackbukn,  J. — 
You  do  not  assert  that  anyone  else  should  beeLected; 
you  simply  say  the  election  is  bad.]  From  the 
mode  in  wnich  the  election  is  carried  on,  it  is  im- 
possible to  show  any  particular  candidate  is  in- 
jured, but  several  voters  withdrew  and  refused  to 
vote  at  all.  If  they  had  voted  the  elections 
would  probably  have  been  different. 

Blackbubn,  J. — There  is  no  doubt  that  we  must 
discharge  this  rule  with  costs.  A  proceeding  in 
the  nature  of  a  qtu)  warra/nto  information  at  the 
instance  of  the  Attorney-General  was  the  means 
formerly  used  to  turn  a  person  out  of  his  office. 
But  the  power  having  been  much  abused  by  the 
Queen's  coroner  and  attorney,  it  has  recently  been 
considered  that  the  more  proper  mode  is  to  pro- 
ceed by  obtaining  the  leave  of  the  court  to  file  the 
information.  In  the  case  of  a  juo  warranto^  where 
the  object  of  the  information  is  to  turn  a  person 
out  of  office,  the  court  satisfies  itself  as  to  the  fact 
whether  or  not  there  has  been  any  irregularity, 
and  if  any  mischief  has  occurred,  and  if  the  court 
sees  that  the  person  in  office  is  a  right  and  proi)er 
person,  and  that  no  harm  is  done,  we  shall  exercise 
our  discretion  in  the  matter ;  and  I  may  add  in 
the  present  case  that  if  the  notice  of  the  court  had 
been  called  to  the  fact  that  no  one  claims  to  come  in 
in  the  place  of  the  defendant,  this  rule  would  never 
have  been  granted.  I  express  no  opinion  whether 
this  is  a  proper  and  reasonable  mode  of  voting  or 
not.  Shoula  it  in  any  future  election  appear  tnat 
some  one  has  passed  by  a  name  for  which  he 
intended  to  vote,  and  been  prevented  from  voting 
ibr  that  person,  the  question  would  be  raised,  and 
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then  some  one  wonld  really  have  sustained  a 
grieTanoe  thab  wonld  support  a  quo  wa/rroftUo; 
but  in  this  case  we  are  asked  to  give  an  opinion  as 
to  whether  this  mode  of  election  is  legal  or  not. 
It  has  been  well  said  by  Orompton,  J.,  that  this 
court  sits  to  decide  matters  in  dispute,  and  not  to 
gire  advice.  There  is  no  harm  or  mischief  shown 
to  be  done  here,  and  the  rule  must  be  discharged 
with  costs. 

Lush,  J. — I  am  of  the  same  opinion.  It  does 
not  appear  that  anyone  was  prevented  from 
voting.  The  court  acted  in  a  similar  manner  in 
Beg,  V.  The  Rector  a/nd  Ch/wrchwardens  of  8t. 
Mary,  Lambeth  (8  A.  &  E.  356),  where,  although 
the  doors  were  closed,  it  was  not  shown  that  any- 
one was  prevented  from  coming  in.  If  that  had 
been  shown  it  would  have  been  a  difEerent  matter. 
Hie  same  case  applies  here,  for  no  one  was  pre- 
vented from  voting. 

Abchibald,  J.— -It  is  altogether  unnecessary  to 
express  any  opinion  as  to  the  validity  of  the 
practice.  There  is  nothing  to  show  that  the  mode 
of  voting  was  improperly  exercised,  or  that  any 
name  was  passed  over  inadvertently,  and  'as  no 
one  auffered,  I  think  on  the  grounds  which  have 
been  before  stated  the  rule  should  be  discharged. 

Bvle  discharged. 

Attorneys  for  t^ie  relator,  Fox  and  Bobinson,  for 
Carter,  Plymouth ; 

Attorneys  for  the  defendant,  Viaa^d,  Crovoder, 
and  Co.,  for  Booker,  Plymouth. 


Jan.  31,  and  Feb,  17, 1873. 

Ebg.  t;.  Wabd. 

Qho  warranto — Local  Boa/rd — Betuming  officer  a 

candidate — Grievance, 
The  court  wtU  not  grant  a  quo  warranto  informo' 
Hon  in  consequence  of  some  informdUty  in  the 
proceedings  at  an  election,  unless  it  is  shcnjon  there 
%s  a  real  grievance  by  which  some  person  was 
injured  or  unless  the  informality  was  pwrposely 
committed. 
The  court  before  granting  an  informoition  will  look 
(U  aU  the  surrounding  circumstances,  and  then 
exercise  their  discretion  as  to  whether  the  harm 
done  is  sufficient  to  warrant  their  interference, 
Semble,  a  candidate  for  membership  of  a  local  board, 
who  is  chairman,  and  contimtes  to  act  as  return^ 
imp  officer  after  his  nomination,  is  ineligible,  and 
his  deetion  void. 
On  a  previous  day  a  role  nisi  had  been  obtained 
calling  upon  John  Ward  to  show  cause  why  an 
*  information  in  the  nature  of  a  quo  warranto  should 
not  be  exhibited  against  him  to  show  by  what 
aathority  he  claimed  to  exercise  the  office  of  a 
member  of  the  Sheemess  Local  Board  of  Health, 
the  ground  of  objection  being  that  he  was  chair- 
man, and  continued  to  act  as  such  until  after  the 
dose  of  the  nomination,  and  consequently  that  his 
return  was  void. 

The  facts  of  the  case  sufficiently  appear  from 
the  judgment  of  the  court. 

Prentice,  Q.  G.  (with  whom  was  E,  L.  O'MaJley), 
shewed  cause. — ^The  defendant  act^d  under  the 
authority  of  the  11  &  12  Yict.  c.  63,  where  it 
is  enacted  by  the  23rd  section  that  the  chairman 
shall  before  every  election  prepare,  sign,  and  pub- 
lish a  notice  which  shall  contam  the  number  and 
qualifications  of  the  persons  to  be  elected,  the 
persons  by  whom  and  the  places  where,  the  nomi- 


nation papers  hereinafter  mentioned  are  to  be 
received,  and  the  last  day  on  which  they  are  to 
be  sent,  the  mode  of  voting  in  case  of  a  contest, 
and  the  days  on  which  the  voting  papers  wiU  be 
delivered  and  collected,  and  the  time  and  place  for 
the  examination  and  casting  up  of  the  votes. 
These  notices  Ward  sent  out  on  the  7th  Sept.,  and 
directed  the  nomination  papers  to  beretumea  to  him. 
He  had  not  at  that  time  been  nominated,  and  so  he 
had  a  right  to  say  to  whom  the  papers  should  be  sent. 
[Blackbubn,  J. — ^If  the  defendant  had  from  the 
time  he  accepted  the  nomination  ceased  to  act  and 
called  upon  i^elkin  to  take  his  place,  there  would 
have  been  no  difficulty  and  no  illegallity.]  In  Beg, 
V.  White,  L.  Eep.  2  Q.  B.  557,  the  mayor,  being 
returning  officer,  was  rec^uested  to  offer  himself  as 
a  candioate  for  re-election  as  a  town  councillor ; 
the  town  council  in  the  mean  time  appointed  a 
town  councillor  to  act  as  returning  officer ;  it  there 
was  held  that  the  election  of  the  mayor  was  valid. 
In  the  case  of  applications  made  by  mdividuals,  it 
has  always  been  held  discretionally  with  the  court 
either  to  grant  or  to  refuse  a  rule  for  an  informa- 
tion in  the  nature  of  a  quo  warranto.  The  prompt- 
ness of  the  application,  and  even  the  motives  of 
the  relator,  are  ail  to  be  taken  into  consideration : 
(Bawlinson's  Municipal  Corporations  Act,  p.  360. 
Note  to  5th  edit.)  Nor  will  the  court  let  the  rule  go 
unless  it  is  shown  that  some  person  has  suffered 
by  the  irregularity  of  the  proceedings,  which  was 
not  the  case  here.  In  Beg,  v.  the  Incnmhent  and 
Churchwardens  of  the  Parish  of  Ooole  (4  L.  T.  Rep. 
N.  S.  322)  the  court  refused  to  jgrant  a  mandaatvus, 
commanding  the  eleotion  of  oertain  churchwardens, 
because  it  Sid  not  appear  by  the  affidavits  that 
anyone  had,  by  the  irregular  proceedings,  been 
prevented  ftt)m  voting,  or  that  anj  particular 
injustice  had  been  done,  but  if  any  mjustice  had 
been  proved  to  have  been  done,  the  court  said  the 
writ  would  have  gone.  In  Beg,  v.  the  Bector  and 
Churchwardens  of  the  Pa/i'ish  of  8t.  Mary,  Lambeth 
(8  Ad.  &  E.  356),  the  rector  closed  the  doors  and 
prevented  people  from  entering.  Lord  Denman 
said,  "We  cannot  grant  this  rule  unless  we  see 
some  one  actually  suffered  by  the  act." 

F.  0,  Crump  in  support  of  the  rule. — The 
chairman  was  returning  officer,  and  therefore  was 
in  a  position  in  which  he  could  not  be  nominated : 
(Beg.  V.  Owens  2  El.  &  El.  86 ;  28  L.  J.  316,  Q.  B.) 
Erie,  J.,  there  says :  "  It  is  said  that  the  mavor, 
as  returning  offioer  for  the  borough,  has  merely  a 
mechanical  duty  to  perform,  and  cannot  make  a 
mistake;  but  experience  shows  that  great  skill  and 
consummate  artifice  are  sometimes  used  at  these 
elections  for  boroughs  to  obtain  an  unfair  result, 
and  the  law  expects  that  the  mavor  will  withstand 
these,  and  will  not  allow  the  ri^ht  performance  of 
his  duty  to  be  endangered  by  his  becoming  a  can- 
didate at  the  election  over  which  he  presides." 
The  nomination  may  act  as  a  vote,  if  the  namber 
of  candidates  are  the  same  as  the  number  of 
vacancies,  and  in  that  case  the  returning  officer 
could  not  escape  from  returning  himself.  [Black- 
BUBM,  J. — ^You  do  not  prove  Siat  any  wrong  was 
done  in  this  case;  we  cannot  assume  it  if  the 
affidavits  do  not  state  it.  Lush,  J. — ^Upon  the 
affidavits  before  us  we  must  assume  that  the 
defendant  did  nothing  wrong.]  The  defendant 
was  never  eligible  as  a  candidate.  It  is  quite 
sufficient  that  he  had  an  opportunity  of  acting  im- 
properly, and  it  is  impossible  to  prove  by  affidavit 
the  particular  manner  in  which  the  fact  of  the  re- 
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tnming  officer  being  a  candidate  operated  upon  the 
voting.  A  case  of  strong  saspicion  shonld  suffice 
to  induce  the  court  to  exercise  jurisdiction,  and 
that  is  shown  by  the  &cts  deposed  to  in  the 
affidavits.  This  case  of  the  chairman  of  a  local 
board  is  stronger  than  that  of  mayor  of  a  corpora- 
tion, the  mayor  having  nothing  to  do  with  the 
nomination,  whereas,  by  the  Public  Health  Act 
1848,  the  chairman  controls  the  proceedings  from 
the  commencement,  and  is  subject  to  penalties  for 
not  carrying  out  the  provisions  of  the  Act.  It  will 
be  extremdy  mischievous  if  a  chairman  can  pre- 
side over  his  own  election,  and  at  the  last  moment 
turn  round  and  declare  himself  a  candidate  and 
no  longer  returning  officer.  Without  causing 
any  specific  grievance,  he  may  employ  the  very 
artifice  point^  at  by  Erie,  J.,  in  Beg.  v.  Owens. 
He  also  referred  to — 

Reg.  V.  Morgan,  25  L.  T.  Bep.  N.  S.  930 ; 
.  R^.  V.  White,  L.  Bep.  2  Q.  B.  557;  16  L.  T.  Bep. 
N  S  828  • 
Beg'.  V.  Pa/rkinson,  L.  Bep.  3  Q.  B.  11 ;  17  L.  T. 
Bep.  N.  S.  169. 

Cur.  ado.  vuU. 

Feb.  17. — The  judgment  of  the  court  (Blackburn, 
Lush,  and  Archibal(£  JJ.)  was  delivered  by  Black- 
BUBN,  J. — This  was  a  rule  obtained  for  leave  to  file  an 
information  in  the  nature  of  a  qito  warranto  for  the 
office  of  member  of  a  local  board  of  health,  against 
which  cause  was  shown  in  the  sittings  of  last  term 
before  my  brothers  Lush,  Archibald,  and  myself, 
when  the  court  took  time  to  consider  their  judg- 
ment. We  are  of  opinion  that  the  rule  ought  to 
be  discharged.  It  is  convenient,  in  the  first  place, 
to  state  the  facts  as  appearing  on  the  affidavits. 
The  defendant  was  chsurman  of  the  local  board, 
and  consequently,  under  the  21st  sect,  of  the  XI  &. 
12  Vict.  c.  63,  he  was  to  perform  all  the  duties  in 
conducting  and  completing  the  elections  for  mem- 
bers of  the  local  board.  That  section,  however, 
contains  a  provision  that  in  case  the  chairman, 
from  illness  or  other  sufficient  cause,  shall  be  un- 
able to  act,  or  shall  be  absent,  or  shall  refuse  to 
act,  some  other  person  who  shall  be  appointed  by 
the  local  board  of  health,  shall  exercise  or  perform 
such  of  the  said  powers  and  duties  as  then  remain 
to  be  exercised  or  performed?  It  was  known  that 
three  members  of  the  local  board,  one  of  whom  was 
the  defendant,  were  to  go  out  of  office,  and  that  in 
the  event  of  the  defendant  being  again  nominated 
as  a  candidate,  he  would  be  incapable  of  acting  as 
returning  officer  in  his  own  electiop.  On  the  29th 
August  the  local  board  came  to  a  resolution  that 
the  clerk  of  the  local  board  of  the  name  of 
Felkin  should  be  appointed  under  this  section  to 
act  in  the  event  of  Ward  being  nominated  and 
accepting  the  nomination.  The  next  step  to  be 
taken  was,  under  sect.  23,  to  prepare  and  publish 
a  notice  of  the  election.  Ward,  as  chairman, 
did  accordingly,  on  the  7th  Sept.  publish  a 
notice  fixing  the  days  of  electioo  for  the  29th 
and  30th  Sept.,  directing  that  the  nomination 
papers  should  be  delivered  at  his  own  house, 
and  fixing  the  16th  Sept.  as  the  last  dav  on  which 
nomination  papers  should  be  received.  On  the 
10th  Sept.  a  nomination  paper,  nominating  Ward 
as  a  candidate,  was  delivered  at  his  house, 
and  we  think  it  must  be  considered  that  he  on  that 
day  accepted  the  nomination  and  became  a  candi- 
date, ana  ought  therefore  from  that  date  to  have 
ceased  altogether  to  act,  and  to  have  called  upon 
Felkin  to  perform  all  the  duties  which  yet  remained 


to  be  performed.  He  did  not,  however,  immedi- 
ately do  so,  but  continued  to  receive  the  nomina- 
tion papers,  and  on  the  16th  Sept.  there  were  more 
nomination  papers  received.  The  24th  section 
requires  that  in  such  a  case  the  chairman  should 
cause  voting  papers  to  be  filled  up  and  insert  therein 
the  names  of  all  the  persons  nominated  in  the  order 
in  which  the  nominations  were  received.  Instead  of 
leaving  this  to  be  done  by  Felkin,  which  wouldclearly 
have  been  the  right  course.  Ward  himself  filled  up 
the  form  of  a  voting  paper,  and  sent  it  to  the 
printers'  with  directions  to  send  the  papers  when 
printed  to  Felkin.  This  was  done,  and  from  that 
time  forward  everything  was  done  by  Felkin.  The 
election  was  duly  held,  and  Ward  was  elected  and 
returned  by  Felkin.  There  was  no  affidavit 
in  support  of  the  rule  affording  any  evidence 
that  the  names  of  the  candi&tes  were  not 
inserted  in  the  voting  paper  in  the  order  in 
which  the  nomination  papers  were  received ; 
and  there  was  the  positive  and  express  affidavit 
of  Ward  that  they  were  inserted  m  that  order, 
and  there  was  no  suggestion  on  the  affidavits  that 
the  Election  would  have  been  in  any  respect 
different  if  Felkin  had  begun  to  act  on  the  lOtii 
Sept.,  as  soon  as  Ward  became  n  candidate, 
instead  of  delaying  to  act  until  the  voting  papers 
had  been  sent  to  the  printers.  It  was,  however, 
contended  that,  inasmuch  as  Ward  did  act  as 
chairman  after  he  had  bec(»ne  a  candidate,  his 
election  was  in  point  of  law  void,  however  short 
the  time  was  during  which  he  acted,  and  however 
immaterial  in  the  result  his  acting  turned  out  to 
be.  We  are  not  prepared  to  express  an  opinion  on 
this  point,  nor  is  it  necessary,  as  we  all  agree 
that  the  point  is  one  of  sufficient  difficulty  to  make 
it  proper  to  let  the  writ  ^,  in  order  that  it  might 
be  raised  on  the  record  if  the  only  question  were 
whether  the  election  was  strictly  legal.  But  that 
is  not  the  only  question.  The  power  of  the  Master 
of  the  Crown  Office  as  attorney  for  the  Queen  in 
the  Court  of  Queen's  Bench  had  before  the  Bevo- 
lution  been  much  abused,  and  consequently  the 
Legislature,  by  btat.  4  &  5  W.  &  M.  c.  18,  sect.  2, 
enacted  that  he  should  not,  without  express  order, 
to  be  given  by  the  court  in  open  court,  exhibit  or 
file  any  information.  An  information  in  the 
nature  of  quo  warrcmto,  though  not  expressly 
named  in  this  statute,  is  within  it,  whatever  be 
the  nature  of  the  franchise  in  respect  of  which  the 
information  is  to  be  filed.  Before  the  Reform 
Bill  the  return  of  members  of  Parliament  in  a  very 
large  number  of  boroughs  depended  upon  the 
municipal  corporation,  which  made  quo  wa/rrantoe 
for  municipal  franchises  of  exceptional  importance, 
and  there  are  subsequent  statutes  regulating  the 
mode  of  proceeding  in  quo  waprranto  ror  municpal 
offices,  within  which  the  present  case  would  not 
fall.  But  the  very  object  of  requiring  that  the 
information  should  not  be  filed  without  express 
order  by  the  Court  of  Queen's  Bench,  maae  in 
open  court,  was  that  the  court  might  in  its  dis- 
cretion refuse  to  file  an  information  where  it  would 
be  vexatious  so  to  do ;  and  we  think  that  exer- 
cising our  discretion  in  the  wav  in  which  it  has 
been  for  many  years  exercised  by  this  court,  we 
ought  to  refuse  to  make  the  order  in  the  present 
case.  In  Rex  v.  8tacey  (1  T.  B.  1),  Lord  Mamsfield, 
speaking  in  1785,  says :  "  I  remember  when  it  was 
too  mu^  the  practice  of  the  court  to  grant  quo 
warranto  informations  as  of  course,  that  it  was 
held  prudent  never  to  shew  cause  against  the  rule 
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for  fear  of  disclosing  the  grounds  on  which  the 
party  went.  Bat  now,  since  these  matters  have 
oome  more  under  consideration,  it  is  no  longer  a 
motion  of  course,  and  the  court  are  bound  to  con- 
sider all  the  circumstances  of  the  case  before  they 
disturb  the  peace  and  quiet  of  any  corporation. 
We  do  not  rely  on  the  particular  circumstances  in 
that  case  as  oeing  in  point,  but  cite  it  for  the 
principle  laid  down  by  Lord  Mansfield  which  we 
think  has  been  uniformly  acted  upon  since.  We 
pass  over  the  intermediate  cases  to  Bex  y.  Parry 
(6  Ad.  &  El.  810).  There  in  the  considered  judg- 
ment of  the  court  it  is  said:  ''It  was  in 
effect  asserted  that,  whenever  a  reasonable  doubt 
is  raised  as  to  the  legal  validity  of  a  cor- 
porate title,  we  are  bound  to  ^prant  leave  to  file 
the  information.  This  proposition,  however,  is 
wholly  untenable.  Every  case  (and  they  are  most 
numerous)  which  has  turned  upon  the  interest, 
motives,  or  conduct  of  the  relator,  proceeds  upon 
the  principle  of  the  court's  discretion,  however 
clear  in  point  of  law  the  objection  may  have  been 
to  the  party's  abstract  right  to  retain  his  office ; 
yet  the  court  has  again  and  again  refused  t6  look 
at  it,  or  to  interfere  upon  one  or  other  of  these 
gronnds."  Later  in  the  judgment  the  grounds  are 
stated  on  which  the  court  exercised  their  discretion 
in  thf^  case — "  On  the  one  hand  if  the  rule  be  made 
absolute  the  dissolution  of  the  corporation  may  at 
least  be  reasonably  apprehended.  We  may  at 
once  say  that  this  was  a  greater  inconvenience 
than  any  to  be  apprehended  in  the  present  case, 
but  what  follows  seems  to  us  quite  applicable  to 
the  present  case.  "On  the  other  it  is  remarkable 
that  the  affidavits  in  support  of  the  rule  impute 
no  corrupt,  fraudulent,  or  indirect  motive  for  the 
acts  complained  of  as  irregular;  nor  do  they 
alle^  that  they  have  produced  injustice,  incon- 
venience, or  even  any  one  result  dif event  from  what 
would  have  foUowed  the  fullest  compliance  with  the 
law  as  they  lay  it  down.  They  do  not  go  the  length 
of  suspecting  that  a  single  vote  has  been  won  or 
lost,  or  that  the  burgess  list  would  have  varied  in 
a  single  name.  In  tact,  neither  claim  nor  objec- 
ticHi  as  regarded  the  Monmouth  Ward  was  made 
to  the  overseers'  list.  We  do  not  say  that  the 
court  of  revision  had,  therefore,  no  duties  to  per- 
form; but,  in  fact,  they  were  not  called  upon 
to  perform  any,  and  the  defective  constitution 
of  the  court  has  been  in  all  respects  an  imma- 
terial circumstance."  One  argument  much  re- 
lied on  in  support  of  the  rule,  was  that  though 
Ward,  as  chairman,  had  performed  no  duty  except 
the  almost  mechanical  one  of  filling  up  the  voting 
papers  with  the  candidates'  names  in  the  order  in 
which  the  nomination  papers  were  received,  yet 
the  chairman  might  have  had  to  consider  the 
qualification  of  those  who  signed  the  nomination 
papers — a  matter  of  a  judicial  or  at  least  quasi 
juoicial  nature.  Probably,  had  he  been  called  upon 
so  to  do,  he  would  have  perceived  the  propriety  of 
holding  his  hand,  and  calling  on  Felkin  to  begin  to 
act ;  but  as  it  is,  we  think  in  exercising  our  dis- 
cretion, we  may  well  adopt  the  view  of  toe  King's 
Bench,  in  B.  v.  Parry f  and  say,  that  as  in  fact  he 
was  not  called  upon  to  perform  any  such  duty,  the 
irregularity  has  been  in  all  respects  on  imma- 
terial circumstances.  T)ie  next  case  that  we 
would  refer  to  is  that  of  Beg.  v.  The  Bector 
of  Lambeth  (8  Ad.  &  EL,  356),  and  I  refer  to  it 
principally  because  the  office  thero  in  question  was 
not  a  corporate  office,  and  that  the  inconvenience 
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which  would  have  been  sustained  from  ousting  the 
churchwarden  would  only  have  been  that  the 
quiet  of  the  parish  would  be  disturbed  by  a  new 
election,  when  the  former  election  was  substanti- 
ally right  though  irregular;  yet  the  court  dis- 
charged the  rule  on  the  ground  that  nothing  was 
stated  to  show  that  the  result  of  the  election  was 
different  from  what  it  would  have  been  if  the 
irregularity  had  not  taken  place.  The  same 
principle  was  acted  upon  in  Beg.  v.  Ooole  (4  L.  T. 
Rep.  !f«r.  S.  322),  and  in  a  very  recent  case  of  Beg.  v. 
Gousins  (see  preceding  case)  in  this  court  a 
short  time  before  the  present  rule  was  argued. 
We  think  therefore  that  seeing  that  the  mis- 
take committed  here  has  prc^uced  no  result 
whatever,  that  the  same  persons  have  been 
elected  who  would  have  been  elected  if  the  elec- 
tion had  been  conducted  with  the  most  scrupulous 
regularity,  and  that  the  defendant's  title,  if  bad  at 
all,  is  only  bad  as  I  may  say  on  soecial  demurrer, 
we  ought,  in  the  exercise  of  our  discretion,  to  re- 
fuse leave  to  disturb  the  peace  of  this  district  by 
filing  this  information.  It  is  worth  saying  that  if 
in  any  future  case  it  should  appear  that  the  chair- 
man wilfully  and  contumaciously  acted  at  all  in  his 
own  election,  the  court  might  well  in  its  discretion 
order  the  filing  of  an  information,  in  order  to  check 
such  a  practice.  Nothing  that  we  have  said  is 
intended  to  apply  to  such  a  case. 

Bule  discharged  wUhotU  costs. 

Attorneys  for  relator.  Brook  and  Chapntan  (for 
MoUi  Sheerness). 

Attorneys  for  the  defendant.  Eyre  and  Go. 


COUBT   OF  APPEAI^  IN  CKAVCSBT. 

Reported  by  £.  Stewabt  Bochb  and  H.  Psat,  Esqra., 

BarrlBters-at-Law. 


Thursda/y,  Dec.  19, 1872. 

(Before  the  Lord  Chancellor  (Selborne)  and  the 

Lords  Justices.) 

Be  The  Charitable  Gifts  por  Prisoners;  Ex 
parte  The  Governors  op  Christ's  Hospital. 

Gharity— Endowed  Schools  Act  1869  (32  ^  33  Vict, 
c.  56),  s.  30 — Gowi  of  Ghancery — Jv/risdiction — 
Gharitable  Trusts  Act  1853  (16  }•  17  Vict.  c.  137), 
8. 128 — Bestrictions  on  right  of  appeal — Limit  of 
amount. 

Of  a  number  of  charities  for  the  benefit  of  poor  pri' 
soners  arrested  for  debt  in  the  city  of  London,  four 
were  vested  in  the  Governors  of  Ghrist's  Hospital 
as  trustees.  On  the  passing  of  the  Act  abolishing 
imprisonment  for  debt,  the  objects  of  these  charities 
failed.  In  June  1870,  the  Attorney -General  took 
out  a  summons,  under  the  2^th  section  of  the 
Gharitable  Trusts  Act  1853,  to  have  a  scheme 
settled  for  the  future  management  of  all  these 
charities,  and  in  May  1871,  an  order  was  made 
by  Bacon,  V.G.,  directing  an  inquiry  as  to  the 
property  belonging  to  these  charities,  and  thai  a 
scheme  for  their  future  management  should  be 
settled  in  chambers. 

In  Aug.  1870,  the  Governors  of  Ghrisfs  Hospital 
laid  before  the  Endowed  Schools  Gommissioners  a 
scheme  for  the  management  of  all  the  endowments 
vested  in  them,  indudvng  the  four  charities  for 
prisoners,  which  scheme  provided  for  the  applica- 
tion of  the  funds  to  educational  purposes,  but  no 
decision  upon  this  scheme  liad  been  corns  to  by  the 
commissioners  at  the  date  of  the  Vice-GhanceUor's 
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order,  or  at  the  dcUe  of  the  hearing  of  the  appeal 
from  that  order : 
Held  (affirming  the  decision  of  Bacon,  V.C),  thai 
ths  fact  that  this  scheme  was  pending  before  the 
Endowed  Schools  Commissioners,  was  no  reason 
why  the  Oowrt  of  Chancery  should  not  exercise  its 
jurisdiction  in  making  an  order  that  a  sch&ine  he 
settled  for  the  future  mcma^ement  of  aU  the  chari- 
ties for  prisoners,  or  why  it  should  exclude  the 
four  charities  in  question  from  its  order. 
The  provisions  of  sect.  28  of  the  Charitable  Trusts 
Act  1853,  limitvng  th^  right  of  appeal  from  an 
order  of  a  Vicc'ChanceUor,  are  not  applicahle  to  a 
case  where  the  a^ggregate  incoms  of  tne  cha/rUies 
dealt  with  by  the  order  exceeds  lOOi.,  though  the 
income  of  ea^h  of  the  charities  is  under  lOOZ. 
This  was  an  appeal  from  a  decision  of  Bacon, 
V.C. 

Of  a  number  of  charitable  endowments  which 
existed  in  the  city  of  London  for  the  benefit  of 
poor  prisoners  arrested  for  debt,  four  were  vested 
m  the  Grovemors  of  Christ's  Hospital  as  trustees. 

On  the  passing  of  the  Debtors'  Act  1869  (82  &  33 
Vict.  c.  62),  by  which  imprisonment  for  debt  was 
abolished,  the  objects  of  tnese  charities  fiEiiled. 

Accordingly,  in  June  1870,  the  Attorney-Greneral 
took  out  a  summons  in  the  Court  of  Chancery, 
under  the  provisions  of  the  28th  section  of  the 
Charitable  Trusts  Act  1853  (16  &  17  Vict.  c.  137), 
for  the  purpose  of  having  a  scheme  settled  bj  the 
court  for  the  future  management  and  regulation  of 
all  these  charitable  endowments  for  the  relief  of 
prisoners  arrested  for  debt ;  and  upon  this  sum- 
mons Vice-Chanceilor  Bacon,  in  May  1871,  made 
an  order  directing  an  inquiry  as  to  the  property 
belonging  to  these  various  charities,  and  that  a 
scheme  or  schemes  for  their  future  management 
and  regulation,  and  the  application  of  the  mcome 
thereof,  should  be  settled. 

The  Governors  of  Christ's  Hospital,  who,  as 
well  as  the  trustees  of  several  of  the  other  chari- 
table endowments,  had  opposed  the  application  of 
the  Attorney-General  before  the  Vice-Chancellor, 
now  appealed  from  this  order,  in  so  far  as  it  affected 
the  four  charities  vested  in  them. 

By  the  Endowed  Schools  Act  1869  (32  &  33  Vict, 
c.  56),  sect.  30,  it  is  provided  that : 

"In  the  case  of  any  endowment  whioh  is  not 
an  edncational  endowment  as  defined  by  this  Act, 
but  the  inoome  of  whioh  is  -applicable  wholly  or  par- 
tially  to  any  one  or  more  of  the  followinff  pniposes 
— namely,  inter  dUa.  relief  of  poor  prisoners  for  debt,  or 
any  pnrpoees  whioh  nave  failed  altogether,  or  have  become 
insignificant  in  oomparieon  with  the  magnitude  of  the 
endowment,  if  originally  given  to  charitable  nses  in  or 
before  the  year  18w),  it  aSaAl  be  lawful  for  the  oommis- 
sioners,  with  the  oonsent  of  the  goveminpf  body,  to 
declare,  br  a  scheme  under  this  Act,  that  it  is  desirable 
to  apply,  for  the  advancement  of  education,  the  whole  or 
any  part  of  such  endowment;  and  thereupon  the  sam 
shall,  for  the  purposes  of  this  Act,  be  deemed  to  be 
educational  endowment,  and  may  be  d^t  with  by  the 
same  scheme  accordingly.'* 

The  Act  provides  that  any  scheme  approved  by 
the  commissioners  must  be  laid  before  Parliament 
for  forty  days,  and  must  be  approved  by  her  Majesty 
in  Council  before  it  can  have  any  operation ;  and 
by  the  52nd  section  of  the  Act,  the  power  of  the 
Court  of  Chancery  with  respect  to  educational 
endowments  is  taken  away. 

Shortly  after  the  passing  of  this  Act,  the  Gover- 
nors of  Christ's  Hospitel  gave  notice  to  the 
Endowed  Schools  Commissioners  of  their  intention 
to  propose  a  scheme  for  the  management  of  all  the 


endowments  vested  in  them,  as  well  edncational  as 
tho8#  for  the  benefit  of  prisoners,  and  their  actual 
scheme  was  laid  before  the  oommissiofners  in  Aug. 
1870 ;  but  as  yet  no  decision  had  been  come  to  by 
them  upon  it.  This  scheme  provided  for  the  apph- 
cation  of  the  funds  of  the  four  prison  charities  to 
educational  purposes  connected  with  Christ's 
Hospital. 

The  Attorney-General's  scheme  provided  that 
the  funds  of  all  the  prison  charities  should  be 
applied  as  one  general  fund  for  the  establishment 
and  maintenance  of  industrial  schools. 

I/indley,  Q.C.  and  Freelmg,  for  the  appellants, 
were  proceeding  to  open  the  appeal  when 

Vaughan  Hawkins  (with  nim  the  BolidtoT' 
Qeneral,  Sir  Qeorge  Jessel,  Q.C),  for  the  Attorney- 
General,  took  the  preliminary  objection  that  the 
appellants  were  precluded  from  appealing  from  the 
Vioe-Chancellor  s  order,  by  the  provisions  of  the 
28th  aection  of  the  Charitable  Trusts  Act  1853, 
inasmuch  as  the  income  of  each  of  the  four  cha- 
rities was  under  1001. 

The  Lord  Chancellor  (Selbome)  overruled  the 
objection,  being  of  opinion  that  the  provisions  of 
the  28th  section  of  tne  Act,  linoiting  the  right  of 
appeal,  did  not  apply  when  the  aggregate  income 
of  the  charities  dealt  with  by  the  oraer  exceeds 
lOOZ. 

The  Lords  Justices  were  of  the  same  opinion. 

Lindley,Q,.C,  and  Freeling,  then  opened  the 
appeal.— ^e  do  not  dispute  the  jurisdiction  of  the 
Vice-Chancellor  to  make  the  order  which  he  has 
made,  but  we  say  that  no  order  ought  to  be  made 
by  this  court  with  regard  to  the  funds  of  these 
four  charities  until  it  is  seen  what  course  will  be 
taken  by  the  Endowed  Schools  Commissioners 
upon  the  scheme  laid  before  them  by  the  appellants. 
The  court  ou^ht  •  either  to  exclude  tnese  four 
charities  from  its  order,  or,  if  it  includes  them,  it 
ought  to  give  some  special  direction  with  regard 
to  the  scheme  now  before  the  commissioners.  The 
Endowed  Schools  Act  conferred  jurisdiction  on 
the  commissioners  with  respect  to  educational 
endowments,  and  this  court  ought  not  to  interfere 
with  the  jurisdiction  given  to  them  by  the  Act. 
[The  Lord  Chancellor  :  The  commissioners  have 
as  yet  taken  no  step  under  the  30th  section  of  the 
Endowed  Schools  Act  with  respect  to  these  en- 
dowments, and  till  they  have  done  so,  the  funds 
are  not  subject  to  any  jurisdiction  but  that  of  this 
court.]  If  the  commissioners  should  make  a  decla- 
ration that  it  is  desirable  to  apply  these  funds  for 
the  advancement  of  education,  the  jurisdiction  of 
this  court  to  deal  with  them  will  be  gone.  [The 
Lord  Chancellor  :  Is  not  this  ftn .  application  to 
us  to  exercise  our  discretion  in  reversmg  an  order 
which  is  perfectly  right?]  No  doubt  it  is  to  a 
certain  extent  a  matter  of  discretion.  But  the 
Legislature  intended  that  the  Endowed  Schools 
Commissioners  should  deal  with  endowments  of 
this  kind,  and  the  court  should  exercise  its  discre- 
tion, and  not  interfere  in  a  case  where  a  scheme  for 
the  regulation  of  the  endowments  has  been  laid 
before  the  commissioners.  If  the  scheme  had  been 
approved  by  the  commissioners,  and  laid  before 
Parliament,  and  was  only  awaiting  the  approval  of 
her  Majesty  in  Council,  this  court,  though  it  still 
retained  its  jurisdiction,  would  surely  abstain  from 
making  any  order.  We  submit  that  it  ought  to 
act  in  the  same  way  under  present  circumstances. 
Thev  referred  to 

The  Attorney-General  v.  Lepine,  2  Swanst.  181. 
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Without  calling  npon 

The  SolicUor-bfeTieral  (Sir  Charge  Jessel,  Q.C.) 
and  Vau^hcm  HoMhinSt  who  appeared  in  sapport 
of  the  Vice-Chancellor's  order, 

The  Lord   Chancellor  (Selbome)  said: — We 
are  clearly  of  opinion  that  the  order  which  has 
been  made  in  this  case  is  perfectly  right.    These 
ue  four,  as  we  understand,   of  a    considerable 
number  of  charities  which  have  become  derelict,  if 
I  may  use  the  expression,  by  reason  of  the  cessa- 
tiaa  of  imprisonment  for    debt.    The  Attorney- 
General,  who  is  the  officer  properly  charged  with 
the  duty  of  seeing  that  charities  are  rightly  admi- 
nistered, has  applied  to  this  court,  which  is  the 
proper  authority  for  that  purpose,  to  have   the 
whole  aggregate  funds  of  the  various    charities 
mentionea  in  the  summons  properly  dealt  with, 
under  the  order  of  this  court,  by  some  proper 
scheme,  and  theVice-Chancellor  has  made  an  order, 
apparently  at  large,  leaving  it  open  to  the  Attorney- 
General,  or  to  any  other  competent  party,  to  pro- 
Cany  scheme  whatever  which  may  be  right. 
'  it  is  suggested  that  because  the  Endowed 
Schools  Act,  by  the  30th  section,  gives  a  power  to 
the  commissioners  under  that  Act,  with  the  consent 
of  the  governing  body  of  any  endowment,  to  divert 
endowments  of  the  character  which  these  par- 
ticular endowments  possess,  from  their  original 
destination  to  educational  purposes,  and  because 
Christ's  Hospital,  not  at  larse,  but  in  connection 
with  a  particular  scheme  Tmich  they  have  sub- 
mitted to  the  Endowed  Schools  Commissioners, 
have  expressed  a  ynllingness  to  give  such  a  consent 
as  to  four  of  these  charities,  it  is  suggested  for 
that  reason,  that  the  order  which  the  v  ice-Chan- 
cellor has  made  is  in  some  respect  or  other  wrong. 
If  it  be  not  wrong,  it  is  clear  tnat  we  ought  not  to 
reverse  it.   It  is  suggested,  not  that  it  is  absolutely 
wrong,  but  that  the  court  ought,  in  the  exercise  of 
a  sound  judicial  discretion,  under  these  circum- 
stances, either  to  have  refused  to  include  these 
four  charities  in  its  order,  or  to  have  included 
them  with  some  special  direction  relative  to  the 
application  which  was  being  made  to  the  Endowed 
Schools  Commissioners.    As  to   refusing   to  in- 
clude  these    four  charities  in  the    order,   they 
being    charities    in    the    same    situation    witn 
all    the    others,    except    in    the    particular    re- 
spect  to    which    I    have   adverted,    1    for    my 
|»rt  cannot  see  how  the  court  would  have  been 
justified  in  doing  so.    If  the  petition  had  been  pre- 
sented as  to  those  four  charities  alone,  of  course 
the  court,  if  it  had  thought  right,  might  have 
directed  the  hearing  of  the  petition  to  stand  over 
for  any  reasonable  time,  in  order  to  see  whether 
the  matter  would  be  taken  out  of  its  hands  by  the 
Endowed  Schools  Commissioners  under  this  Act, 
but  no  one  can  seriously  say  that  the  fate  of  a 
great  number  of  other  charities,  as  to  which  no 
application  to  the  Endowed  Schools  Commissioners 
is  pending,  should  be  kept  in  suspense  because  of 
the  possibility  of  their  dealing  with  these  four 
charities ;  and,  if  not,  it  was  in  my  judgment  right, 
and  it  was  the  duty  of  the  court  to  make  such  an 
order  with  respect  to  the  whole.    With  respect  to 

SVing  a  particular  direction  that  the  court  should 
kve  regard  to  the  scheme,  that,  I  apprehend, 
would  be  clearly  wrong.  The  merits  of  the  scheme 
were  not  to  be  decided  by  the  court  at  the  time, 
and  if  the  court  did  not  intend  to  express  an 
opinion  in  favour  of  the  scheme  upon  its  merits,  it 
would  be  improper  to  introduce  any  directions. 


more  especially  as  it  is,  under  the  order  that  has 
been  made,  entirely  competent  to  the  court  in 
chambers  to  give  every  consideration  which  may 
be  right  or  proper  to  the  fact  of  the  pendency  of 
the  scheme  before  the  commissioners  and  to  the 
substance  of  the  scheme  itself.  There  is  no  diffi- 
culty at  all  in  proposing,  with  regard  to  these  four 
charities,  if  that  is  the  best  way  of  dealing  with 
.  them,  that  they  should  be  dealt  with  in  connection 
with  the  educational  charities  over  which  the 
commissioners  have  exclusive  jurisdiction,  subject, 
of  course,  to  the  concurrence  of  the  commissioners, 
whose  concurrence  in  that  respect  would,  as  to 
those  educational  charities,  be  necessary.  Of 
course,  any  other  scheme  whatever  may  be  pro- 
posed, whether  the  scheme  would  or  would  not  have 
the  effect  of  bringing  them  under  the  authority  of 
the  Endowed  Schools  Comnussioners.  The  matter 
is  perfectly  at  large,  and  the  argument  of  Mr. 
Lindley,  when  it  is  carefully  examined,  really 
comes  to  this,  that  we  are  not  to  trust  this  court 
to  do  what  is  right,  and  to  exercise  a  sound  judicial 
discretion  in  working  out  this  order.  If  the  best 
thing  is  that  which  Cluist's  Hospital  wish  to  do, 
the  court  may  be  trusted  to  concur  in  all  proper 
measures  in  order  to  have  the  thing  done.  If  it  be 
not  the  best  thing,  then  the  fact  of  Christ's  Hos- 
pital desiring  it,  honourable  and  respectable  as  that 
oody  is,  can  be  no  possible  reason  why  this  court 
should  interfere  with  the  ordinary  course  of  the 
administration  of  justice,  in  order  to  assist  in  pro- 
moting a  scheme  which  on  the  hypothesis  is  not 
the  best  that  can  be  suggested.  On  all  grounds, 
I  cannot  but  think  tnat  this  is  an  appeal 
which  has  been  presented,  rather  in  deference  to 
the  wishes  of  a  most  respectable  body  of  trustees, 
than  with  any  hope  of  success,  and  that  the  only 
thing  we  can  do  with  it  is  to  dismiss  it  with  costs. 

Lord  Justice  James. — I  desire  only  to  add,  that 
this  court  has  always  ]feen  in  the  habit  in  these 
matters  of  placing  great  confidence  in  the  discre- 
tion of  the  Attorney-General,  as  to  whether  he 
would  or  would  not  press  for  an  order,  and  as  to 
whether  he  would  or  would  not  press  the  execution 
of  the  order. 

Lord  Justice  Mellish. — ^I  agree. 

Appeal  accordingly  disirdssed  with  costs. 
Solicitor  tor  the  appellants,  J.  J.  Maherly. 
Solicitor  for  the  Attorney- General,  Fearon. 


V.C.   BACOS'S    COUBT. 

Reported  by  the  Hoa.  Bobebt  Butler  and  F.  Gould, 
Esq.,  Barristers-at-Law. 


Dec.  7  and  14, 1872. 
Be  Lee's  Trusts. 

Mortmain — Bequest  towards  building  and  endowing 

a  church — Church   Building    Act    (43    Geo.    o, 

c.  108). 

A  bequest  to  a  church  diocesan  building  society 

towards  building  and  endowing  a  churchy   but 

without  referring  to  an  existing  site  or  expressly 

excluding  the  application  of  the  money   to  the 

acquisition  of  latid,  is  void,  except  to  tJie  extent  of 

600Z. 

James  Prince  Lee,  late  Bishop  of  Manchester,  by 

his  will,  after  making  certain  specific  and  pecuniary 

bequests,  gave  all  the  residue  of  his  estate  to  his 

wife  for  life,  and  after  her  decease  he  directed  his 

trustees  to  pay  the  sum  of  4000Z.  '*  to  the  Church 


92 


MAGISTRATES'  OASES. 


V.O.  B.] 


Beg.  v.  The  Justicbs  of  Socthfobi. 


[Q.B. 


Diocesan  Bnilding  Society,  in  Manchester,  towards 
building  and  endowing  a  church  in  some  parish  in 
the  diocese  of  Manchester,  the  patronage  of  which 
is  in  the  gift  of  the  Bishop  of  Manchester,  as  the 
new  church  so  to  be  built  is  to  be,"  and  he 
appointed  his  wife  residuary  legatee  and  executrix, 
and  Thomas  Dudley  Bider  and  Bobert  Birley 
executors  of  his  will. 

By  the  constitution  of  the  Manchester  Diocesan 
Church  Building  Society,  the  object  for  which  the 
society  was  established  was  defined  to  be  "  solely 
the  providing  of  funds  and  the  administration  of 
the  same  by  grants  towards  procuring  sites  for,  or 
in  aid  of,  churches  or  chapels  to  be  ouilt,  rebuilt, 
enlarged,  or  to  be  endowed,  purchased,  or  procured 
under  the  provisions  of  any  of  the  several  Church 
Building  Acts,  or  the  ordinary  ecclesiastical 
authority ;  and  also  toward  the  erection,  or  provi- 
sion, of  parsonage  houses  for  the  residence  of  the 
clwgy." 

The  executors  being  in  doubt  whether  the 
bequest  of  40002.,  or  at  any  rate  all  beyond  the  sum 
of  5002.  part  thereof,  was  not  void  under  the 
Statutes  of  Mortmain,  paid  the  sum  of  35002.  into 
court,  under  the  Trustee  Belief  Act. 

Mrs.  Lee,  the  residuary  le^tee,  now  presented  a 
petition  by  which  she  submitted  that  the  bequest 
of  40002.  was  void,  except  to  the  extent  of  5002., 
and  prayed  that  the  35002.  might  be  paid  to  her  for 
her  own  absolute  benefit. 

Am^Jdett,  Q.C.  and  Bv/ry  for  the  petitioner. — As 
to  5001.,  we  admit  the  bequest  to  be  good,  having 
regard  to  the  Church  Building  Act  (4*3  Geo.  3, 
c.  108) ;  but  as  to  the  35002.  in  court  the  bequest 
is  void  under  the  Statute  of  Mortmain  (9  Greo.  2, 
c.  36),  as  in  the  will  there  is  no  reference  to  anv 
existing  site  on  which  the  church  is  to  be  erected, 
nor  does  the  will  contain  any  words  expressly 
excluding  the  application  of  the  bequest  to  the  ac- 
quisition of  land.    They  referred  t<>— 

Re  Watmough's  Trutis,  2&  L.  T.  Bep.  N.  S.  88 ;  L. 

Bep.  8  Eq.  272 ; 
Booth  V.  Carter,  L.  Bep.  8  Eq.  757  ; 
Pratt  V.  Harvey,  25  L.  T.  Bep.  N.  S.  200 ;  L.  Bep.  12 

Eq.  544  * 
Re  Ireland's  Will,  12  L.  J.,  N.  S.,  881,  Ch. ; 
HatohinsY.  Allen,  23  L.  T.  Bep.  N.  S.  451 ;  L.  Bep. 

10  Eq.  246. 

0,  WtUiamson  for  the  executors. 

Speed  for  the  society. — The  objects  for  which 
the  society  was  established  are  lawful,  and  this 
bequest,  which  is  to  be  applied  according  ^«o  the 
rules  of  the  societv,  is  therefore  valid.  !No  inten- 
tion contrary  to  the  Statute  of  Mortmain  can  be 
gathered  from  the  words  of  the  will. 

Tatham  v.  Drummond,  11  L.  T.  Bep.  N.  S.  S24;  2 

H.&M.262; 
StnneMy.Herbere,  26L.T.B6P.  N.  S.  7:  L.  Bep.  7 
Cli.282j 

was  also  referred  to. 

The  Vice-Chancellor  said. — ^The  rule  is  well 
settled  that  in  order  to  make  a  bequest  of  this 
kind  valid  there  must  be  in  the  will  words  re- 
ferring to  an  existing  site  on  which  the  building 
may  be  erected,  or  which  expressly  exclude  the 
laymg  out  of  the  money  in  the  purchase  of  land. 
!No  such  words  are  to  be  found  in  this  will. 
Under  these  circumstances  the  petitioner  is  enti- 
tled, after  payment  oi  costs,  to  the  35002.  in  court, 
for  her  own  absolute  benefit. 

Solicitors  for  the  petitioner,  Williamson,  HiU, 
and  Co, 

Solicitors  for  the  society,  Burder  and  Dunning. 


COJTBT  OF  QVSBV'8  BBVCK. 

Baported  by  J.  Shobtt  and  M.  W.  McKblla&,  Etqn., 

Barriateri-at-Law. 


Monday,  Jan.  27, 1873. 
Bb6.  v.  Thb  Justicbs  of  Southfobt. 

Incorporated  classes  of  a  previous  staiule — Effect  oj 
repeal  of  previous  statute — The  lAcensing  Ad 
1872  (35  &;  36  Vict.  c.  94.) 
9  Geo.  4,  c.  ol,M.  27, 28,  and  29,  provides  for  appeals 
to  quarter  sessions  as  to  licences  to  keepers  of  inns, 
alehouses,  cmd  victualling  houses. 
The  Wine  and  Beerhouse  Act  1869  (32  ^  33  Vict. 
c.  27)  is  a  temporary  Act;  cmd  by  sect.  8  a22  the 
provisions  of  the  9  Geo.  4,  c.6l,  as  to  appeal  from 
any  act  of  atvy  justice,  shall,  so  far  as  may  he,  h<we 
effect  with  regard  to  grants  of  certificates  under 
this  Act. 
The  Licensing  Act  1872  (35  ^  36  Vict.  c.  94)  sect.  75, 
repeals  so  much  of  the  Wvne  and  Beerlumses  Acts 
as  makes  such  Acts  tempora/ry  vn  their  duration, 
and  the  said  Acts  are  thenceforth  to  he  perpetual ; 
it  also  repeals  the  Acts  and  parts  thereof  mentioned 
in  the  schedule;  amongst  which  are  sects.  27, 
28  flwii  29  0/  9  Geo.  4,  c.  61,  hut  not  sect.  8  o/  32  ^ 
33  Vict.  c.  27.  f  .      . 

Held  upon  a  rule  for  mandam^is  to  compel  Justices 
to  grant  a  certifi,cale  under  32  ^  33  Vict.  c.  27, 
that  the  proper  remedy  was  hy  appeal  to  qMirter 
sessions,  the  incorporated  appeal  clauses  in  the 
second  Act  not  having  heen  repealed  hy  the  repeal 
of  thefi/rst  Act. 
J.  Paterson,  on   the  14th  Nov.  last,  obtcdned  a 
rule  nisi  calling  upon  the  defendants  the  justices 
of  Southport  to  show  cause  why  a  writ  of  man- 
damus should  not  issue  compelling  them  to  grant 
certificates  to  James  Edwardson,  authonsinc  the 
grant  to  him  of  licences  to  sell  by  retail  beer, 
wine,  and  sweets,  or  British  wines,  to  be  consumed 
off  his  premises. 

The  said  James  Edwardson  kept  a  grocer's  shop 
at  Southport  in  Lancashire;  and  before  the  last 
general  annual  licensing  meeting  he  duly  gave 
the  notices  required  by  sect.  7,  of  The  Wine  and 
Beerhouse  Act  1869  (32  &  33  Vict.  c.  27),  for  an 
application  for  a  certificate  under  sect.  8  of  that 
Act.    That  section  is  as  follows : — 

All  the  provifiiona  of  the  said  Aot  of  the  ninth  year  of 
the  reiffn  of  Kin?  George  the  Fourth  as  to  the  terms 
npon  i?hich,  and  the  manner  in  which,  and  the  persons  by 
wnom,  grants  of  licences  are  to  be  inade  b^  the  jaatioes 
at  the  said  general  annual  licensing  meetmg,  and  as  to 
appeal  from  an^  act  of  any  jnstioe,  shall  so  far  as  may 
be  have  effect  with  regard  to  grants  of  certificates  under 
this  Act,  subject  to  uiia  qualification :  that  no  appUoa- 
tion  for  a  certificate  under  this  Act  in  respect  of  a 
Hcence  to  sell  by  retail  beer,  cider,  or  wine,  not  to  be 
consumed  on  the  premises  shall  be  refused,  exeept  upon 
one  or  more  of  the  following  grounds ;  viz. : 

1.  That  theappUcant  has  failed  to  produce  satisfactory 
evidence  of  good  character. 

2.  That  the  house  or  shop  in  respect  of  which  a  lioenoe 
is  sought,  or  any  adjacent  nouse  or  shop  owned  or  OGcn> 
pied  by  1^  person  applying  for  a  licence,  is  of  a  dis- 
orderly chiuncter,  or  frequented  by  thieves,  prostitutes, 
or  persons  of  bad  character. 

3.  That  the  applicant  having  previously  held  a  Uoence 
for  the  sale  of  wme,  spirits,  beer,  or  cider,  the  same  has 
been  forfeited  for  his  misconduct,  or  that  he  has,  through 
misconduct,  been  at  any  time  previously  adjudged  dis- 
qualified from  receiving  any  such  Ucenoe,  or  from  selling 
any  of  the  said  articles. 

4.  That  the  applicant,  or  the  house  in  respect  of  which 
he  applies,  is  not  duly  qualified  as  by  law  is  required. 

Where  an  application  for  anv  such  last-mentioned  oer- 
tificato  is  refiued  on  the  gn^nnd  that  the  house  in  respect 
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of  wliioh  he  applies  is  not  duly  qualified  as  by  law  is 
xeqniied,  the  jnatices  shall  specify  in  writing  to  the 
applioant  the  grounds  of  their  decision. 

The  defendants,  the  said  justices,  refused  to 
grant  the  applicant,  the  said  James  Edwardson, 
the  certificate  for  which  he  applied,  bat  the  ground 
of  their  refusal  was  neither  of  the  four  grounds 
authorised  by  the  said  8th  section. 

A.  L.  Smith  showed  cause  on  behalf  of  the  Justices 
of  Southport — It  must  be  admitted  that  this  refusal 
was  not  based  upon  either  of  the  four  grounds 
mentioned  in  the  Act,  and,  therefore,  it  cannot  be 
iostified.  Beg.  v.  The  Justices  of  La/ncashvre  (40 
L.  J.  17,  M.  C.)  relates  only  to  original  applications. 
The  proper  remedy,  however,  was  by  appeal  to  the 
quarter  sessions,  in  which  ca^e  this  rule  for  a 
mandamus  cannot  be  made  absolute.  Beg,  v. 
Pilgrim  (40  L.  J.  3,  M.  G.)  was  a  case  upon  an  appeal 
to  quarter  sessions  under  this  Act  before  1872. 
The  power  of  the  prosecutor  to  appeal  to  the 
quarter  sessions  in  this  case  depenos  upon  the 
effect  of  the  repeal  section  and  schedule  in  the 
Intoxicating  Liquor  Licensing  Act  1872  (35  &  36 
Vict.  c.  94).  By  sect.  75  "  the  several  Acts  set 
forth  in  the  second  schedule  hereto  shall  be  re- 
pealed to  the  extent  to  which  such  Acts  are  therein 
expressed  to  be  repealed,  and  in  particular  there 
shall  be  repealed  so  much  of  the  Wine  and  Beer- 
houses Acts  as  makes  such  Acts  temporary  in  their 
duration,  and  the  said  Acts  shall  henceforth  be  per- 
petual." In  the  second  schedule  of  the  Act  are 
enumerated  the  9  Greo.  4  c.  61,  ss.  27,  28,  and  29, 
which  are  the  sections  ^ving  and  providing  for 
appeals  to  quarter  sessions.  In  that  schedule, 
however,  there  is  no  mention  of  the  8th  section  of 
the  Wine  and  Beerhouse  Act  1869,  which  is  above 
first  set  out.  Several  cases  have  been  decided  in 
which  an  intermediate  Act  has  incorporated  or  re- 
enacted  provisions  of  an  earlier  Act ;  and  a  third,  a 
subsequent  Act,  repealing  the  first  Act,  without 
mention  of  the  second  Act,  has  been  held  not  to 
affect  the  incorporated  or  re-enacted  provisions  of 
the  second.  The  words  of  the  intermediate  Act  in 
this  case,  sect.  8  of  the  Act  of  1869,  are,  the  pro- 
TiBions  of  the  said  Act  of  1828  "  as  to  appeal  m)m 
aoy  act  of  any  justice,  shall,  as  far  as  may  be, 
have  effect  with  regard  to  grants  of  certificates 
under  this  Act."  In  Beg,  v.  Stock  (8  A.  &  B. 
405)  this  principle  of  interpretation  was  ad- 
mitted rather  than  decided,  the  case  being  de- 
termined upon  another  point.  The  words  of 
the  intermediate  Act  were  these,  "  on  notice  being 
given  in  the  manner  and  fotm  prescribed  by  an 
Act  passed,"  &c,;  thib  Act  alluded  to  having 
been  repealed  by  a  subsequent  Act  which  made  no 
reference  to  this  one.  Beg,  v.  lUe  InhabitmUs 
of  Merionethshire  (6  Q.B.  343)  was  as  to  the  power 
of  the  court  to  award  costs  to  a  prosecutor  upon 
an  indictment  for  non-repair  of  a  county  Ibridge. 
By  13  Geo.  3,  a  78,  s.  64,  the  court  was  granted 
this  power  in  highway  cases,  if  the  defence  were 
frivolous.  Stat.  43,  Geo.  3,  c.  59,  s.  1,  enacts  that 
all "  matters  and  things  in  the  said  Act  contained, 
relating  to  highways,  shall  be,  and  the  same  are, 
hereby  extended  and  applied,  as  far  as  the  same 
are  applicable  to  such  (county)  bridges,  and  the 
roads  at  the  ends  thereof  as  aforesaid,  as  fully  and 
effectualljr  as  if  the  same  and  every  part  thereof 
were  herein  repeated  and  re-enacted."  Stat.  5  & 
6  Will.  4,  c.  50,  8.  1,  repeals  the  first,  but  not  the 
second  of  these  two  Acts  ;  and  the  court  held  that 
the  provision  in  the  fii*8t  Act  as  to  costs  still 


applied  to  county  bridges  under  the  second.  Lord 
Denman,  in  his  judgment  (p.  346),  said,  "  The 
question  still  is  whether  stat.  43  Geo.  3,  c.  59, 
which  is  unrepealed,  does  not  keep  alive  the  power 
^ven  by  stat.  13,  Geo.  3,  c.  78,  s.  64.  And  I  think 
it  must  be  taken  to  do  so."  Another  point  under 
the  same  three  Acts  as  those  upon  which  Beg,  v. 
Merionethshire  was  decided,  was  considered  and 
decided  in  the  same  way  in  Beg.  v.  The  InJiabitants 
of  the  County  of  Brecon  (15  Q.  B.  813).  [Quain,  J., 
cited  Bodm  v.  Smith,  18  L.  J.  121,  C.  P.]  That 
case  turned  upon  the  words  "  shall  be  taken  to 
apply,"  and  the  question  was  whether  the  time 
limited  for  an  action  was  three  months  or  two 
years.  By  the  County  Rates  Act  (55  Geo.  3,  c.  51) 
a  limitation  of  three  months  was  provided  as  the 
period  within  which  actions  must  be  brought  ^or 
anything  done  in  pursuance  ol  the  Act.  5  &  6  Vict. 
c.  97,  s.  5,  provides  that  actions  for  anything  done 
in  pursuance  of  local  or  personal  Acts  shall  be 
brought  within  two  years..  And  by  8  &  9  Vict.  c. 
21,  which,  although  made  a  public  Act,  relates  to 
Lancashire  only,  sect.  21  enacts  that  all  existing 
powers  and  provisions  relating  to  county  rates 
shall  be  taken  to  apply  to  rates  made  under  the 
Act.  It  was  held  that  the  limitation  in  the  first 
Act  was  incorporated  in  the  last,  and  that  even  if 
this  last  Act  were  to  be  considered  as  a  local  one, 
it  must  be  taken  to  have  repealed  the  second, 
5  &  6  Vict.  c.  97,  as  far  as  regards  the  period  of 
limitation ;  and  therefore  that  an  action  brought 
for  seizing  the  plaintiff's  goods  for  a  rate  under 
8  &  9  Vict.  c.  21,  was  brought  too  late  after  the 
expiration  of  three  months  from  the  seizure.  That 
the  words  in  the  8th  section  of  the  Wine  and  Beer- 
house Act  1869  are  sufficient  to  give  a  right  of 
appeal,  the  case  of  Beg,  v.  Justices  of  Sun-ey  (39 
L.  J.  49,  M.  G.)  is  an  authority ;  there  Hannen,  J., 
held  that  an  appeal  was  given  in  the  Act  27  &  28 
Vict.  c.  101,  by  a  provision  in  sect.  2,  that  the  Act 
should  be  construed  as  one  with  the  Highway  Act 
1835  (which  provides  for  appeal  to  quarter  sessions) 
taken  with  sect  21,  which  enacts  that  "  the  like 
proceedings  shall  be  had  as  when  application  is 
made  under  the  Highway  Act  1835." 

/.  PatersorC  supported  the  rule. — ^The  Act  of 
1872  was  intended  to  be,  and  was,  in  fact,  a  con- 
solidating statute ;  it  contains,  therefore,  the  whole 
law  on  this  licensing  subject.  The  object  of  the 
Legislature  clearly  was  to  repeal  all  powers  of 
appeal  to  quarter  sessions,  and  the  omission  to 
refer  to  this  section  of  the  Act  of  1869  may  have 
been  in  consequence  of  the  temporary  nature  of 
that  Act  (see  sect.  22).  [Cockburn,  C.J. — But  in 
the  last  Act  of  1872,  the  Act  of  1869  is  expressly 
made  permanent.]  But  that  is  the  very  same  Act 
which  repeals  the  powcR  to  appeal.  The  effect 
might  be  different  if  the  Act  of  1869  were  perma- 
nent before  that  of  1872  was  passed,  but  by  ex- 
pressly repealing  powers  given  by  a  permanent 
Act,  it  may  reasonably  be  inferred  that  the  Legis- 
lature impliedly  repealed  a  merely  temporary  incor- 
poration of  those  powers.  [Blackburn,  J. — There 
IS  nothing  in  the  Act  of  187*2  to  show  any  intention 
to  repeal  the  appeal  to  quarter  sessions  except  the 
mere  mention  of  sect.  29  of  the  Act  of  1828  in  the 
schedule.]  Sections  37  &  38,  by  providing  a  dif- 
ferent mode  of  applying  to  quarter  sessions  for 
confirmation  of  new  licences,  are  in  accordance 
with  that  intention.  The  cases  cited  on  the  other 
side  are  not  exactly  in  point,  either  with  regard  to 
the  words  therein  used  and  decided  upon,  or  with 
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regard  to  the  relationship  of  the  Acts  in  each  case 
respectively.  The  Acts  are  in  neither  case  exactly 
in  pwri  materid  with  each  other.  Here,  on  the 
contrary,  all  the  Acts  cited  in  the  schedule  are 
upon  the  same  subject ;  those  Acts  taken  together 
are  to  be  the  positive  legislation  for  the  future, 
and  are  to  be  read  as  one  consolidated  statute. 

CocKBUKN,  C.J. — This  is  an  application  for  a 
mancUmivs  to  certain  justices  to  grant  certificates 
for  a  new  licence  under  the  Wine  and  Beerhouse  Act 
1869  (32  &  33  Vict.  c.  27,  s.  8.)  It  is  admitted  that 
these  justices,  at  their  special  sessions,  refused 
these  certificates  for  some  reason  other  than  the 
only  four  grounds  upon  which  a  refusal  is  autho- 
rised by  that  section.  The  applicant,  therefore, 
has  a  good  complaint  a^inst  the  justices,  but  he 
can  obtain  a  remedy  by  mandamus  only,  if  he 
could  not  have  proceeded  by  appeal  to  quarter 
sessions.  It  is  said  by  the  defendants  that  this 
was  a  matter  concerning  which  the  applicant 
might  have  appealed,,  and  this  ri^ht  of  appeal 
depends  upon  whether  this  8th  section  is  in  any 
way  repealed  by  the  Licensing  Act  1872  (36  &  26 
Vict.  c.  94).  Sect.  76,  repeals  the  Acts  set  out  in  the 
2nd  schedule,  **  to  the  extent  to  which  such  Acts 
are  therein  expressed  to  be  repealed."  Amongst 
other  sections  of  the  9  G«o.  4,  c.  61,  sections  27, 28, 
and  29,  which  provide  for  appeals  to  quarter  sessions, 
are  expressly  mentioned  in  the  second  schedule. 
The  question  then  arises  whether  those  repealed  sec- 
tions have  been  so  incorporated  in  this  8th  section 
of  the  Act  of  1869  (whicn  section  is  not  repealed, 
and  which  Act  is  made  permanent  instead  of  being 
temporary,  as  it  was  before,  by  this  same  Act  of 
1872)  as  to  continue  the  power  of  appeal  created 
by  those  sections.  The  words  of  the  8th  section 
are — "  All  the  provisions  of  the  said  Act  of  the  9 
Geo.  4,  as  to  the  terms  upon  which,  and  the 
manner  in  which,  and  the  persons  by  whom,  grants 
of  licences  are  to  be  made  by  the  justices  at  the 
said  general  annual  licensing  meeting,  and  as  to 
appeal  from  any  act  of  any  justice,  shall,  so  far  as 
may  be,  have  effect  with  regard  to  grants  of  cer- 
tificates under  this  Act."  Now,  the  authorities 
clefurly  establish  this,  that  when  provisions  of  an 
Act  are  re-enacted  into  or  incorporated  with  a  sub- 
sequent Act,  the  effect  is  the  same  as  if  the  words 
of  those  provisions  were  actually  reprinted  in  the 
subsequent  Act ;  and  a  repeal  of  the  earlier  Act 
has  no  effect  upon  the  re-enacted  or  incorporated 
provisions  in  the  other.  The  only  difl&culty  here 
is  the  form  of  the  words  used  in  the  8th  section  of 
the  Act  of  1869,  and  the  question  is  whether, 
although  not  {)08itive  in  terms,  they  do  not  prac- 
tically and  constructively  incorporate  the  appeal 
provisions  of  the  Act  of  1828.  1  think  the  words 
"  shall,  so  for  as  may  be,  have  effect "  must  have 
the  same  meaning  as  an  express  incorporation  of 
these  provisions.  I  am  the  more  fortified  in  this 
opinion  by  the  case  of  Boden  v.  Smith  where  the 
Court  of  Common  Pleas  held  that  the  words  "  the 
like  proceedings  shall  be  had  as  where  application 
is  made  under  the  Highway  Act  1836  implied 
the  power  of  appeal  granted  by  that  Act.  I  think 
these  words  are  sufficient  to  keep  aUve,  with 
respect  to  the  matters  to  which  they  relate,  the 
powers  of  appeal  created  by  9  Greo.  i,  c.  61,  ss. 
27-29,  and  have  the  same  effect  as  if  those  sections 
were  more  formally  incorporated.  That  being  so, 
is  there  any  intention  of  the  Legislature  to  be 
discovered  from  The  Licensing  Act  1872,  which 
can  justify  us  in  holding  that  these  incorporated 


provisions  are  repealed  by  that  Act  P  I  can  glean 
no  such  intention  from  its  words,  but  I  desire  to 
say  that  in  all  my  judicial  experience  I  never  met 
with  a  more  complicated  and  puzzling  enact- 
ment than  this  rep€»9kl  of  a  collection  of  sections  of 
statutes.  Such  a  repeal  of  parts  of  Acts,  some  of 
which  have  been  re-enacted,  and  some  modified  in 
various  ways,  cannot  but  place  anyone  trying  to 
discover  the  intention  of  the  Legislature  in  con- 
fusion and  perplexity.  The  whole  of  these  licen- 
sing statutes  constitute  a  labyrinth  of  chaotic 
legislation,  and  whatever  may  have  been  the 
object  with  regard  to  this  particular  matter,  our 
only  safe  rule  is  to  abide  by  a  principle  of  construc- 
tion which,  at  all  events  in  most  cases,  has  the 
merit  of  correcting  omissions  and  errors  in  the 
wording  of  Acts  of  Parliament. 

Blackbtirn,  J. — I  am  of  the  same  opinion,  but  I 
can  by  no  means  say  the  matter  is  clear.  If  it  be 
desired  to  consolidate  legislation  on  this  subject, 
all  these  Acts  named  in  the  schedule  should  be 
swept  away  together  and  entirely,  and  the  new 
enactment  should  repeat  all  the  desirable  provi- 
sions in  positive  terms.  I  cannot  doubt  myself 
that  the  fault  is  not  all  that  of  the  draftsman, 
whose  business  generally  is  to  make  a  Bill  to  pass 
through  the  House  of  Parliament.  I  think  the 
fault  is  rather  that  of  the  Government,  who  prefer  , 
to  leave  the  judges  to  work  a  new  Act  than  risk 
the  re-enacting  of  established  legislation.  I  may 
observe  that  this  Licensing  Act  is  not  the  worst 
specimen  of  this  kind  of  statute-making  which  I 
have  recently  met  with.  The  Public  Health  Acts 
are,  if  possible,  in  a  more  confused  state  than  the 
Licensing  Acts.  Here,  however,  there  are  fifteen 
statutes  on  the  subject ;  the  Legislature  has  re- 
pealed three,  and  from  fragments  of  the  remaining 
twelve  we  are  left  to  find  out  the  existing  law.  As 
to  the  point  before  iis,  I  cannot  but  construe  the 
words  "  shall,  so  far  as  may  be,  have  effect,"  as  in- 
corporating the  provisions  referred  to.  Sect.  75, 
and  the  2nd  schedule  together,  of  the  Act  of 
1872,  repeal  these  provisions  as  originally  enacted, 
but  omit  all  reference  to  them  as  incorporated  in 
the  Act  of  1^69.  Under  these  circumstances, 
common  sense,  as  well  as  authorities,  would  prompt 
us  to  consider  this  omission  intentional ;  the  more 
so  here  because  in  this  very  schedule  the  Legisla- 
ture has  expressly  taken  notice  of  incorporated 
provisions  in  some  other  statutes ;  for  instance,  as 
to  4  &  6  Will.  4,  c.  86,  the  extent  of  repeal  includes, 
among  other  sections,  "  so  muTsh  of  sect.  11  as  in- 
corporates or  applies  any  repealed  enactment." 
That  is  intelligible,  but  in  the  absence  of  any  such 
express  repeid  of  sect.  8  of  the  Act  of  1869,  we 
cannot  imply  such  an  intention.  I  am  in  extreme 
doubt  what  was  intended ;  but  if  the  repeal  of  all 
powers  of  appeal  was  meant,  the  statute  has  not 
said  so. 

Mellor,  J. — I  am  of  the  same  opinion,  out  I  do 
not  quite  excuse  the  draftsman  of  the  Act  at  the 
expense  of  the  Home  Secretary.  Here  there  is  a 
departure  from  the  usual  words,  and  from  those 
already  approved  for  the  expression  of  a  particular 
intention.  If  the  Act  of  1869  had  used  the 
ordinary  phrase  for  incorporating  previous  pro- 
visions, the  re-incorporation  would  probably  have 
been  observed  and  repealed  by  the  Act  of  1872.  I 
conclude  that  the  words  used  are  sufficient  to 
incorporate  the  appeal  clauses  in  the  same  manner 
as  if  they  were  repeated  or  formally  re-enacted. 
The  repeal,  therefore,  of  9  Geo.  4  c.  61  ss.  27  to  29, 
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has  no  effect  upon  the  8th  section  of  the  Act  of 
1869.  I  think  the  rale  for  a  mandaimM  cannot  be 
made  absolute,  beoaase  the  applicant's  proper 
remedy  is  by  appeal  to  quarter  sessions. 

QuAiN,  J. — I  am  of  the  same  opinion.  I  think 
sect.  8  incorporates  the  appeal  clauses  in  the  Act 
of  1869  jnst  as  if  the  words  were  repeated,  and 
therefore  with  regard  to  certificates  the  power  to 
appeal  to  quarter  sessions  is  not  repealed  by  the 
Act  of  1872.  Mr.  Paterson  says  that  might  have 
been  so,  if  it  had  not  been  the  general  scope  of  the 
%ct  to  deal  with  the  whole  of  the  legislation  on  the 
subject;  therefore  he  says^f  an  appeal  to  quarter 
sessions  with  respect  to  certificates  still  exists,  and 
appeals  in  all  other  cases  are  abolished,  the  effect 
at  the  Act  is  anomalous.  I  cannot  myself  see  any 
intention  on  the  part  of  the  Legislature  to  render 
the  proceedings  the  same  in  all  cases  of  licensing, 
and  the  draftsman,  if  it  had  been  intended  to  do  so, 
might  have  repeated  the  first  part  of  this  section  as 
w^  as  any  other. 

Bule  discharged  without  coets. 

Attorneys  for  prosecutor,  Bailey,  Shaw,  Smith, 
and  Bailey,  for  Keighley  Walton,  Southport. 

Attorneys  for  defendanls,  Gregory,  Eowcliffe,  and 
Co.,  for  WeUby  and  HiU,  Southport. 


Jan.  22  and  25, 1873. 
Hetmann  v.  The  Queen. 

Indictment — Pleading — Defective  averment  cured  by 
verdict — Conspiracy  to  remove  goods  vn  contem- 
plation of  bankruptcy — En*or — Debtors*  Act  1869 
(32  ^  33  Vict.  c.  62),  s.  11. 

Sect.  11  of  the  Debtors*  Ad  1869  (32  Sf  33  Vict.  c.  62) 
enacts  ihat  any  person  adjudged  ba/nkrupt  shall 
be  deemed  guilty  of  a  misdemecmor  if,  within  four 
months  next  before  the  presentation  of  a  bank- 
ruptcy  petition  against  him,  he  fraudulently  re- 
moves any  part  of  his  property,  of  the  voJajlc  of  101. 
or  upwards, 

H,  was  tried  on  a/n  indictmsnt  clux/rging  that  he  and 
others  ^'unlawfully  and  wickecUy  did  conspire, 
combine,  confedercUe  and  agree  together  contrary 
to  the  provisions  of  the  Debtors*  Act  1869,  and 
within  four  months  next  before  the  presentation  of 
a  banhrv/ptcy  petition  against  the  said  H.,  fraudvr- 
lenity  to  remove  part  of  the  property  of  the  said 
H.  to  the  value  of  102.  and  upwards,  that  is  to 
say,  divers,  Sfc,  he  the  said  H.  then  and  there 
bmig  a  trader  and  liable  to  become  bankrupt  ;** 
and  hamng  pleaded  not  guilty,  was  convicted  and 
Bentenced. 

Error  having  been  brought  on  the  ground  tluxt  the 
indictment  contained  no  cdlegation  that  H.  ever 
was  adjudged  bankrupt. 

Heldtfirstj  that  the  offence  of  conspiracy  was  com- 
plete  as  soon  as  am,  agi'eem^nt  had  been  entered 
into  to  remove  the  goods  in  contemplation  of  cm 
adjudication  of  bankruptcy,  even  though  no  such 
adjudicaiion  ever  took  place ;  secondly,  that  after 
verdict  it  must  be  taken  to  have  been  proved  that 
the  agreement  was  entered  into  in  contemplation 
of  an  adjudication,  though  this  was  not  averred 
in  the  indictm^ent,  such  defect  being  cured  by  the 
verdict;  thirdly,  that  as  to  aider  by  verdict  cU 
common  law  there  is  no  distinction  between 
eriminal  and  civil  pleadings. 

Ebsok  upon  a  judgment  on  an  indictment,  tried  at 

the  Central  Criminal  Court,  for  conspiracy,  contain- 


ing several  counts,  of  which  only  the  first,  second, 
and  fourth  are  material 

The  first  count  of  the  indictment  charged  that 
Moritz  Heymann  and  others,  named  in  the  indict- 
ment, on  the  2nd  Jan.  1871,  unlawfully  and 
wickedly  did  conspire,  combine,  confederate,  and 
agree  together,  contrary  to  the  provisions  of  the 
Debtors*  Act  1869,  and  within  four  months  next 
before  the  presentation* of  a  bankruptcy  petition 
against  him,  the  said  Moritz  Heymann,  fraudu- 
lently to  i^emove  part  of  the  property  of  him,  the 
said  Moritz  Heymann,  to  the  value  of  101.  and 
upwards,  that  is  to  saj,  divers  large  quantities  of 
lace  and  embroidered  goods,  table  cloths,  napkins, 
curtains,  petticoats,  dresses,  handkerchiefs,  necker- 
chiefs, shawls,  and  shirt  fronts,  he,  the  said  Moritz 
Heymann,  then  and  there  being  a  trader  and  liable 
to  become  a  bankrupt,  against  the  peace  of  our 
Lady  the  Queen. 

The  second  count  of  the  indictment  charged  that 
Moritz  Heymann  and  the  said  other  persons  con- 
spired together  that  the  said  Moritz  Heymann 
should  within  four  months  next  before  the  presen- 
tation of  a  bankruptcy  petition  against  him,  and 
contrary  to  the  provisions  of  the  Debtors'  Act 
1869,  unlawfully  and  with  intent  to  defraud,  con- 
ceal part  of  his  property,  to  the  value  of  101.  and 
upwards,  that  is  to  say,  lace  and  embroidery,  table 
cloths,  napkins,  curtams,  dresses,  petticoats,  hand- 
kerchiefs, neckerchiefs,  shawls,  and  shirt  fronts,  to 
the  value  of  900Z. 

The  fourth  count  of  the  indictment  charged  that 
Moritz  Heymann  and  the  said  other  persons  con- 
spired together  that  he,  the  said  Moritz  Heymann, 
snould,  contrary  to  the  provisions  of  the  Debtors' 
Act  1869,  unlawfully  and  fraudulently  dispose  of, 
otherwise  than  in  the  ordinary  way  of  his  trade, 
certain  of  his  property,  to  wit,  divers  large  quanti- 
ties of  curtains  ana  embroidered  goods,  table 
cloths,  napkins,  400  pieces  of  embroidery,  sixteen 
dresses,  eighty-six  handkerchiefs,  sixteen  dozen 
neckerchiefs,  thirty  shawls,  large  quantities  of 
shirt  fronts,  and  other  goods  which  he,  the  said 
Moritz  Heymann,  had  l)efore  then  obtained  on 
credit,  and  had  not  paid  for. 

Heymann  pleaded  not  guilty.  He  was  con- 
victed on  the  first,  second,  and  fourth  counts  of 
the  indictment,  and  was  sentenced  on  each  count 
to  be  imprisoned  for  eighteen  calendar  months. 

The  grounds  of  error  assigned  were  that  the 
indictment  was  not  sufficient  in  law ;  that  the 
object  ot  the  conspiracies  charged  in  the  above- 
mentioned  three  counts  of  the  indictment  was  to 
commit  offences  under  sect.  11  of  32  &  33  Vict.  c. 
62,  sub-sects.  4,  5,  and  15,  which  section  is  limited 
to  persons  who  have  been  adjudged  bankrupt, 
whereas  in  none  of  these  counts  was  it  alleged  that 
the  defendant  had  been  adjudged  bankrupt ;  that 
there  was  no  allegation  that  any  creditor  of  the 
defendant  entitled  to  petition  had  presented  a 
petition  against  him  to  the  Court  of  Bankruptcy ; 
that  there  was  no  allegation  that  defendant  and 
the  other  persons  knew  at  the  dates  of  the  alleged 
conspiracies  that  the  defendant  was  a  person  to 
whom  sect.  11  of  the  Debtors'  Act  applied. 

Sect.  11  of  32  &  33  Vict.  c.  62  enacts  that : 

Any  person  adjudged  bankrupt,  and  any  person  whose 
affairs  are  liqui^ted  by  arrangement  in  pursuance  of  the 
Bankruptcy  Act  1869,  shall  in  each  of  the  oasea  following 
be  deemed  guilty  of  a  misdemeanor,  and  on  oonviotion 
thereof  shall  be  Uable  to  be  imprisoned  for  any  time  not 
exceeding  two  years,  with  or  without  hard  labour ;  that 
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iB  to  eay  ....  if  after  the  presentatioii  of  a  bank- 
raptoy  petition  agpainBt  him  or  the  oommeno6me»t  of  the 
liquidation,  or  within  fonr  months  next  before  roeh  pre- 
sentation or  oommenoement,  he  conceals  any  part  of  his 
property  to  the  value  of  ton  pounds  or  upwards,  unless 
the  jury  is  satisfied  that  he  had  no  intent  to  defraud :  if 
af  tor  the  presentation  of  abankruptov  petition  against  him, 
or  tiie  commencement  of  the  liquidation,  or  within  four 
months  next  before  such  presentation  or  commencement, 
he  fraudulently  removes  any  part  of  his  property  of  the 
value  of  ten  pounds  or  upwards  :  if  within  lour  months 
next  before  toe  presentetion  of  a  bankruptov  petition 
against  him,  or  the  commencement  of  the  liquidation,  he, 
being  a  trader,  pawns,  pledges,  or  disposes  of  otherwise 
than  in  the  ordinary  way  of  his  trade,  any  property  which 
he  has  obteined  on  credit,  and  has  not  paid  for,  unless 
the  jury  is  satisfied  that  he  had  no  intent  to  defraud. 

Sect.  19  of  the  same  Act  provides  that : 

In  an  indictment  for  an  offence  under  this  Act,  it 
shall  be  sufficient  to  set  forth  the  substance  of  the 
offence  charged  in  the  words  of  this  Act  specifying  the 
offence,  or  as  near  thereto  as  circumstances  admit,  with- 
out alleging  or  setting  forth  any  debt,  act  of  bankruptoy, 
trading,  adjudication,  ^r  any  proceedings  in  or  order, 
warrant,  or  document  of  any  court  acting  under  the 
Bankruptcy  Act  1869. 

Bealey  for  the  plaintiff  in  error. — ^The  counts 
upon  which  the  defendant  was  convicted  do  not 
disclose  an  indictable  offence.  Sect.  19  of  the 
Debtors'  Act  1869  does  not  apply  to  this  case, 
as  the  indictment  here  is  an  indictment  at  common 
law  for  a  conspiracy  to  commit  offences  under  that 
Act,  not  an  indictment  for  any  offence  under  that 
Act.  The  facts,  therefore,  must  be  alleged  with 
all  the  particularity  required  to  constitute  the 
offence  charged  in  the  indictment.  Now  there  is 
no  allegation  that  any  bankruptcy  petition  was  ever 
presented  against  the  defendant,  or  that  any  adju- 
dication ever  took  place.  In  Bex  v.  Joiiee  (4  B  &  Ad. 
34^)  the  indictment,  after  stating  that  a  commis- 
sion of  bankruptcy  had  issued  against  the  defen- 
dant by  virtue  of  which  the  commissioners  adjudged 
him  to  be  a  bankrupt,  charged  that  he  and  other 
defendants  conspired  to  conceal  a  part  of  his  per- 
sonal estate.  After  verdict  this  indictment  was 
held  defective  for  not  showing  that  the  defendant 
had  actuallv  become  a  ban&upt.  **  It  does  not 
state  enough,"  said  Parke,  B.,  "  to  show  that  the 
defendcmt  conspired  to  do  any  unlawful  act;  it 
ought  to  have  alleged  not  merely  the  issuing  oi  a 
commission  of  bankrupt,  but  that  there  had  been 
a  trading  bv  Jones,  and  a  petitioning  creditor's 
debt,  and  that  he  became  bankrupt.  "The  in- 
dictment," said  Taunton,  J.,  "ought  to  contain 
averments  of  all  matters  necessary  to  constitute 
the  offence;  it  is  not  sufficient  merely  to  allege 
matter  which  makes  it  probable  that  an  offence 
has  been  committed.  It  was  not  enough  to  show  in 
this  case  that  a  commission  issued,  or  that  the 
commissioners  adjudged  the  party  to  be  a  bank- 
rupt. He  must  actually  have  become  bankrupt." 
In  Bex  V.  Mason  (2  T.  B.  581)  it  was  held  that  an 
indictment  charging  the  defendant  with  chaining 
money  by  fialse  pretenses  was  insufficient,  if  it  did 
not  show  what  the  false  pretences  were ;  and  that 
if  the  defendant  were  convicted  on  it  the  court 
would  reverse  the  judgment  upon  a  writ  of  error. 
In  Beg,  v.  Peck  (9  A.  &  El.  686)  it  was  held  that  a 
CQunt  for  conspiring  to  deceive  and  defraud  divers 
of  Her  Majesty's  subjects  who  should  bargain  with 
defendants  for  the  sale  of  goods,  of  great  quantities 
of  such  goods  without  making  payment,  remune- 
ration or  satisfaction  for  the  same,  with  intent  to 
obtain  profit  and  emolument  to  defendants,  was  bad, 
as  not  showing  that  the  conspiracy  was  for  a  pur- 


pose necessarily  criminal ;  also  that  a  count  charg- 
ing  that  defendants,  being  indebted    to   divers 
persons,  conspired  to  defraud  them  of  the  payment 
of  such  debts,  and  in  pursuance  of  such  conspiracy 
executed  a  false  and  fraudulent  deed  of  bargain 
and  sale,  and  assig^nment  of  certain  goods  from  two 
of  themselves  to  a  third,  with  intent  thereby  to 
obtain   emolument   to    themselves,  was  bad  for 
omitting  to  show  in  what  respect  the  deed  was 
false  and  fraudulent.    [Mellob,  J. — ^These  cases 
have  been  virtually  overruled  by  later  ones.]    The 
case  pf  SyaderffY.  The  Quern  (11  Q.  B.  245),  in  whichp 
the  court  held  good,  on  writ  of  error,  an  indictment 
charging    that    defendants  "  unlawfully,  frauda- 
lently,  and  deceitfully,  did  conspire,  combine,  con- 
federate, and  agree  together  to  cheat  and  defraud  " 
the  prosecutor  "  of  his  goods  and  chattels,"  cer- 
tainly seems  inconsistent  with  Beg.  v.  Peck  {ubi 
8up,),    [Blackburn,  J.,  referred  to  Nash  v.  T?ie 
Queen   (4  B.  &   S.    935),   where  an   indictment 
under  the  Bankruptcy  Act  1861,  s.  221,  alleged 
that  the  defendant,  having  been  adjudged  bank- 
rupt by  the  Court  of  Bankruptcy  for  the  Lon- 
don district,  being   then  the  court  duly  autho- 
rised and  competent  to  adjudicate  as  aforesaid 
upon    l^is  examination  in  the   said  court,  with 
intent  to  defraud  and  defeat  the  rights  of  his 
creditors,  did  not  fully  and  truly  discover  to  the 
best  of  his  knowledge  and  belief  all  his  property, 
to  wit,  all  his  personal  property  in  money  and  m 
goods,  and  did  not,  as  to  part  of  his  property  (not 
being  part  fully  and  hona  fide  before  sold  or  dis- 
posed of  in  the  way  of  hie  trade  or  business,  and 
not  laid  out  in  the  ordinary  expense  of  his  family), 
fully  and  truly  discover  to  the  best  of  his  know- 
ledge and  belief  aH  aforesaid,  how,  and  to  whom, 
and  for  what  consideration,  and  when  he  had  dis- 
posed of,  assigrned,  or  transferred  such  part  thereof, 
to  wit,  &G. ;  and  it  was  held  on  error  that,  sup- 
posing the  indictment  bad  for  want  of  certainl^r, 
the  o^'ection  was  cured  by  7  Geo.  4,  c.  64,  s.  21,  as 
the  offence  was  sufficiently  discribed  in  the  words 
of  the  statute.]     Sect.  21  of  7  (xeo.  4,  c.  64  applies 
only  to  offences  created  by  statute,  not  to  such  an 
offence  as  the  plaintiff  has  been  found  guilty  of. 
It  enacts  that  "  wh)ere  the  offence  charged  nas  been 
created  by  any  statute,  or  subjected  to  a  greater 
degree  of  punishment,  or  excluded  from  the  benefit 
of  clergy  oy  any  statute,  the  indictment  or  infor- 
mation shall,  after  verdict,  be  held  sufficient  to 
warrant  the  punishment  prescribed  by  the  statute 
if  it  describe  the  offence  in  the  words   of  the 
statute."  The  indictment  in  the  present  case,  being 
at  common  law,  is  bad  for  not  stating  all  the  in- 
gredients of  the  offence,  and,  amongst  others,  that 
a  petition  had  been  presented  a^inst  the  plaintiff 
in  error,  and  that  he  nad  b^en  adj  udged  a  bankrupt 
[Blackbttrn,  J.  —  To  complete  the  offence  that 
would  be  necessary ;  but  the  offence  of  conspiracy 
may  be  complete  though  the  crime  contemplated 
is  never  committed.     Why  should  it  not  be  a  con- 
spiracy to  conspire  to  remove  goods  within  four 
months  of  a  contemplated  bankruptcy   by    the 
owner P]     That  may  be  so;   but  in  the  present 
case  the  indictment  contains  no  allegation  that  the 

f>arties  conspired  in  contemplation  of  bankruptcy. 
Blackbuhn,  J. — In  Com.  Dig  Pleader,  C.  87,  we 
find  that  "  if  a  declaration  omits  that  which  was 
necessary  to  be  proved,  otherwise  the  plaintiff 
could  not  recover,  this  shall  be  aided  by  a  verdict 
for  the  plaintiff."  So  1  Wms.  Saund.  260  n.  1  : 
"  Where  there  is  any  defect,  imperfection,  or  omis- 
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Bion  in  any  pleading,  whether  in  snbBtanoe  or  form 
which  woold  have  been  a  fatal  objection  upon  de- 
murrer, yet  if  the  issue  joined  be  such  as  neces- 
sarily required  on  the  trial  proof  of  the  facts  so 
defedtiyely  or  imperfectly  stated  or  omitted,  and 
without  which  it  is  not  to  be  presumed  that  either 
ihe  judge  would  direct  the  jury  to  give,  or  the 
jury  would  have  given,  the  verdict,  such  defect, 
imperfection,  or  omission  is  cured  by  the  verdict 
bT  the  common  law."]  All  this  is  said  only  of  the 
pleadings  in  civil  actions.  [Blackburn,  J. — I 
know  of  no  distinction  in  this  respect  between 
civil  and  criminal  pleadings.  Is  there  any  autho- 
rity for  making  a  distinction?]  In  I  Ghitty's 
Cnm.  Law,  p.  172,  we  read :  "  It  is  further  laid 
down  that  an  indictment  ought  to  be  certain  to 
every  intent,  and  without  any  intendment  to  the 
contrary  :  and  that  it  ought  to  have  the  same  cer- 
tainty as  a  declaration ;  for  all  the  rules  that  a^ply 
to  civil  pleadings  are  applicable  to  criminal 
accusations.  The  last  observation,  indeed,  does 
not  sufficiently  express  the  degree  of  precision 
required ;  for  technical  objections  have  been  more 
freauently  admitted  to  prevail  in  criminal  than  in 
civil  proceedings,  and  it  was  expressly  laid  down 
by  liord  Mansfield  (1  Leach  134)  that  a  greater 
strictness  is  required  in  the  former  than  is  neces- 
sary in  the  latter ;  and  in  the  first  a  defendant  is 
allowed  to  take  advantage  of  mere  formal  excep- 
tions." Archbold*8  Pleading  and  Evidence  m 
Criminal  Cases,  p.  53  (17th  edit.),  was  also  re- 
ferred to. 

Bromhy,  in  support  of  the  conviction,  was  told 
that  the  court  would  consider  before  the  25tk 
instant  whether  it  would  be  necessary  to  hear  him. 
Jan.  25. — Blackbubn,  J. — ^This  was  a  writ  of 
error  argued  before  the  Lord  Chief  Justice,  my 
brothers  Mellor,  Quain,  and  myself,  on  the  last 
Crown  paper  day.    We  intimated  at  the  conclusion 
of  the  argument  for  the  plaintiff  in  error,  that  we 
should  say  to-day  whether  we  thought  it  necessary 
to  hear  any  arguments  in  support  of  the  convic- 
tion ;  and  we  have  come  to  the  conclusion  that  it 
is  not  necessary  to  do  so.    The  indictment  was  for 
conspiracy,  and  it  is  not  necessary  to  cite  any 
authority  to  show  that  the  offence  or  conspiracy  is 
complete  as  soon  as  there  is  an  agreement  to  do  a 
thing  which  would  be,  if  done,  though  not  a  crime, 
such  a  matter  as  would  bring  the  agreement  to  do 
it  within  the  definition  of  conspiracy.    Here  the 
prisoner  has  been  convicted  upon  an  indictment 
on  several  counts,  but  all  the  objections  raised 
apply  to  the  first  count,  and  the  reison  for  our 
decision  as  to  that  count  wiU  apply  to  our  judg- 
ment upon  the  other  two.    The  first  count  charges 
that  Moritz  Heymann  and  the  other  persons  men- 
tioned in  it,  on  the  2nd  Jan  1872,  **  unlawfully  and 
wickedly  did  conspire,  combine,  confederate,  and 
agree  together,  contrary  to  the  provisions  of  the 
Debtors'  Act  1,869,  and  within  four  months  next 
before  the  presentation  of  a  bankruptcy  petition 
against   the  said  Moritz  Heymann,  frauaulently 
to  remove  part  of  the  property  of  the  said  Moritz 
Heymann  to  the  value  of  lOZ.  and  upwards,  that  is 
to  say,  divers  large  quantities  of  lace  and  embroi- 
derea  goods,  &c.,  he  the  said  Moritz  Heymann  then 
and  there  being  a  trader,  and  liable  to  become 
bankrupt,  against  the  peace  of  our  Lady  the  Queen." 
On  this  there  is  a  plea  of  not  guilty  and  a  verdict 
of  gailty.     Sect,  ll  of  the  Debtors'  Act  1869  (32  & 
33  Vict.  c.  62),  enacts  that  '*any  person  adjudged 
bankrupt  and  any  person  whose  affairs  are  liquidated 
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by  arrangement  in  pursuance  of  the  Bankruptcy  Act 
1869  shall  in  each  of  the  cases  following  be  deemed 
guilty  of  a  misdemeanor If  after  the  pre- 
sentation of  a  bankruptcy  petition  against  him,  or 
the  commencement  of  the  liquidation,  or  widiin 
four  months  next  before  such  presentation  or  com- 
mencement, he  conceals  any  part  of  his  property  to 
the  value  of  101.  or  upwards,  unless  the  jury  is 
satisfied  that  he  had  no  intent  to  defraud ;  if  after 
the  presentation  of  a  bankruptcy  petition  against 
him,  or  the  commencement  of  the  liquidation,  or 
within  four  months  next  before  such  presentation 
or  commencement,  he  fraudulently  removes  any 
part  of  his  property  of  the  value  of  lOZ.  or  upwards, 
&c."    It  is  quite  clear  that  if  an  agreement  were 
come  to,  or  a  conspiracy  entered  into  such  as 
alleged  in  the  first  count  of  the  indictment,  with  a 
view  to  a  prospective  and    contemplated  bank- 
ruptcy, the  offence  of  conspiracy  would  be  at  once 
complete,  whether  an  adjudication  of  bankruptcy 
did  or  did  not  follow.   The  objection  here  taken  on 
behalf  of  the  plaintiff  in  eiror  is  that  the  count 
does  not  say  that  the  agreement  or  conspiracy  was 
in  contemplation  of,  or  with  a  view  to,  an  adjudica- 
tion, and  if  we  were  determining  such  a  question 
on  demurrer,  I  am  not  prepared  to  say  that  that 
might  not  be  a  good  objection.  But  there  is  a  general 
rule  as  to  pleading  at  common  law — ^and  I  trunk  it 
right  to  say  that  there  is  no  distinction,  where 
questions  of  this  sort  arise,  between  the  pleadings 
in  civil  and  criminal  proceedings — that  where  an 
averment  which  is  necessary  to  support  a  par- 
ticular part  of  the  pleading,  has  been  imperfectly 
stated,  and  a  verdict  on  an  issue  involving  that 
averment  is  found,  and  it  appears  to  the  court  after 
verdict    that   unless    this    averment   were    true 
the    verdict    could   not    be    sustained,    in    such 
a  case  the  verdict  cures  the  defective  averment, 
which  might  have  been  bad  on  demurrer.    The 
authorities  upon  this  subject  are  all  stated  in   1 
Wms.  Saund.  260,  n.  1  (last  edit.).     If  the  con- 
federacy in  the  present  case  were  entered  into  in 
contemplation  or  expectation  of  afuture  bankruptcy, 
there  is  no  doubt  that  the  offence  of  conspiracy 
was  committed.    The  count  avers  that  the  plaintiff 
in  error  and  the  others  mentioned  in  it  unlawfully 
and  wickedly  conspired,  combined,  &c.,  contrary 
to  the  provisions  of  the  Debtors'  Act  1869,  and 
within  four  months  next  before  the  presentation  of 
a  bankruptcy  petition  against  him,  fraudulently  to 
remove  part  oi  his  property ;  but  it  does  not  state 
expressly  that  this  was  done  in  contemplation  of 
a  bankruptcy  petition,  but  only  that  it  was  done 
within  four  months  next  before  the  presentation  of 
such  a  petition.    We  think  that  the  verdict  of  the 
jury  upon  the  issue  of  not  guilty  could  not  have  been 
arrived  at,  unless  it  were  proved  that  the  fraudu- 
lent removal  of  the  goods  was  in  contemplation  or  ex- 
pectation of  an  adjudication  in  bankruptcy ;  and  if 
the  confederacy  was  entered  into  in  contemplation 
of  an  adjudication,  the  offence  of  conspiracy  was  at 
once  complete  as  soon  as  the  parties  had  agreed, 
whether,  in  fact,  any  adjudication  followed  or  not. 
The  ejections,  therefore,  taken  on  behalf  of  the 
plaintiff  in  error,    fail,   and    our  judgment  will, 
therefore,  be  for  the  Crown. 

Jttdgment  affirmed. 

Attorney  for  prosecution,  A.  0.  Bitton. 

Attorney  for  plaintiff  in  error,  H.  Syd/ney. 
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Jan.  20, 21,  and  29, 1873. 
Beg.  V,  Castbo. 

Contempt  of  cowrt — Speeches  at  'public  meetmga — 
Fendmg  triai — Collection  of  funds  for  defence — 
VituperaUon  ofjvdge  and  attacks  upon  witnesses 
— Privilege  of  memoers  of  ParUa/ment — Fine  and 
imprisonment. 

The  defendant  had  been  committed  for  perjurv  by  the 
judge  who  tried  an  ejectvnent  in  which  he  was 
claimant,  and  in  which  the  issue  was  the  question 
of  his  identity  with  a  certain  baronet  dtteped  by 
the  defendants  to  be  dead.  The  jury,  dwrvng  the 
defendants*  case,  had  expressed  themseives  satisfied 
that  the  davmant  was  not  the  person  he  swore  he 
was,  and  he  elected  to  be  nonsuited.  The  grand 
jury  at  the  Central  Criminal  Court  founa  true 
biUs  agamst  him  for  perjury  and  forgery ;  the 
prosecution  removed  the  indictments  by  certiorari 
into  this  court ;  and  it  had  been  fixed,  upon  appU' 
cation  of  the  Attomey-Qeneral,  thai  the  trial 
should  take  place  at  Bar  next  Easter  term.  The 
defendant  and  his  friends,  amongst  whom  were 
two  members  of  parliament  and  one  hcmrister-at' 
law,  had  held  piihlic  meetings  for  the  purpose  of 
obtaining  m^meyfor  the  defence  at  the  forthcoming 
trial,  and  remarks  had  been  made  by  the  defendant 
and  the  three  friends  mentioned,  imputing  nerjury 
and  conspiracy  to  the  witnesses  for  the  defence  at 
the  trial  of  the  ejecbnent,  and  prtjudice  and  par* 
tiaUty  to  the  Lord  Chief  Justice  of  this  eowrt,  who, 
they  said,  had  proved  himself  unfit  to  preside  at 
the  trial  of  the  indictments.  They  also  asserted 
the  innocence  of  the  defendant,  and  (he  injustice  of 
his  treatment. 

Held,  that  the  trial  of  these  indictments  was 
a  proceeding  of  the  court  then  pending ;  thai, 
although  the  rem>arhs  al  the  meetings  might 
be  the  subject  of  a  criminal  information^  yet 
the  parties  who  made  them  m/ight  also  be  prose" 
cul^  summtartl/g  for  contempt  of  court;  thai 
these  remarks  tndicaied  an  attempt  by  means 
of  vituperalion  to  deter  the  Lord  Chief  Justice 
from  taking  any  pari  in  the  trial,  and  also  by 
attacks  on  the  witnesses  themsetoes  to  influence  the 
public  mind  and  prejudice  the  jury ;  that  theu  ur^ 
wa/rra/ntahVy  imlerfered  with  the  even  and  ordvnary 
course  of  justice ;  that  it  was  no  excuse  that  the 
motive  or  purpose  for  which  the  msetvngs  were  held 
was  justifiable,  nor  that  the  attempt  to  interfere 
with  the  course  of  justice  was  ineffectual;  that  the 
proceedings  were  a  gross  contempt  ofcouri;  and 
thai  it  was  the  duty  of  the  court  to  put  a  stop  to 
them. 

The  msnibers  of  Parliament  who  m.ade  these  remarks, 
when  summoned  to  answer  for  contempt,  opoj^ 
gised,  and  submitted  themselves  to  the  court.  They 
were,  therefore  only  fined  1001.  each;  but  it  vxu 
held  that  the  court  would  not  allow  the  privilege 
of  the  House  of  Commons  to  prevent  punishment 
by  imprisonment  of  its  Tnenibersfor  a  contempt  in 
the  administraiion  of  justice,  if  the  occasion  re- 
quired  U, 

The  barrister'ai'law,  whose  offence  was  more  aggra- 
vated than  that  of  the  others  concerned,  was  sen* 
tenced  to  three  m^mths*  imprisonment,  and  a  fine 
of  600?. 

The  court,  not  desiring  to  prejudice  the  defendant  in 
his  defence  at  the  forthcoming  trial,  merely  bound 
him  and  one  surety  over  in  recognisances  of  bOOl. 
each,  to  be  forfeited  if  the  defendant  attended  am/y 
more  public  msetvngs  of  the  kind  complained  of. 


Monday,  Jan.  20, 1873. 

Be  Onslow  and  Whallet. 

Ufok  the  application  of  the  prosecation,  Mr. 
Gaildford  Onslow,  M.  P.  for  the  borough  of  Gnild- 
ford,  and  Mr.  Whalley,  M.P.  for  the  city  of  Peter- 
borough had  been  gammoned  to  answer  a  charge 
of  contempt  of  conrt  by  endeavooring  to  prejndioe 
the  course  of  justice  upon  the  trial  of  inaictments 
which  have  been  removed  from  the  Central 
Criminal  Court,  but  have  not  yet  come  to  be  tried. 
The  defendant  had  been  claimant  in  an  ejectment, 
Tichbome  v.  Lushington,  in  the  Court  of  Common 
Pleas,  the  onl^r  issue  in  which  was  the  identity  of 
the  claimant  with  the  person  he  alleged  himself  to 
be,  viz..  Sir  Boger  Charles  Doughty  Tichbome, 
Bart.  The  circumstances  of  the  action  are  to  be 
found  reported  in  the  case  of  Tichbome  v.  Moityn 
(L.  Bep.  8  C.  P.  29 ;  26  L.  T.  Bep.  554.)  The  tnal 
lasted  103  days,  and  during  the  case  for  the  defence 
the  lury  expressed  their  opinion  in  opposition 
to  the  claimant's  alleged  identity,  and  the 
claimant  elected  to  be  nonsuited.  Bovill,  C.  J., 
who  tried  the  case,  then  committed  the  claimant 
for  perjury,  and  upon  his  Lordship's  suggestion  the 

Erosecution  was  undertaken  b^  the  Treasury. 
Subsequently  true  bills  for  perjury  and  forgery 
were  found  against  him  by  the  grand  jury  at 
the  Central  Criminal  Court;  and  those  true 
bOls,  which  are  the  indictments  in  this .  case, 
were  removed  upon  certiorari  by  the  prosecution 
into  this  court.  The  trial  of  tne  defendant  for 
perjury  has,  upon  the  application  of  the  Attorney- 
General,  been  fixed  to  oe  held  at  Bar,  and  to  do 
commenced  during  next  Easter  term.  Defendant, 
who  is  on  bail,  has,  with  his  friends,  been  addrees- 
ing  public  meetings  in  various  parts  of  the 
country,  convened  by  them  for  the  purpose  of 
obtaining  funds  in  aid  of  the  defence  at  the  forth- 
ooming  trial. 

Two  of  these  public  meetinjgs  were  held  at  St. 
James'  Hall,  in  the  county  ot  Middlesex,  on  the 
11th  and  12th  Dec.  last.  Mr.  Onslow,  Mr.  Whalley, 
and  the  defendant  were  present  on  both  occasions. 
On  the  11th  Dec.  Mr.  Whalley,  whp  was  in  the 
chair,  addressed  the  meeting,  and  introduced  Mr. 
Onslow,  who  then  addressed  the  meeting  and  spoke 
in  these  terms : 

It  may  be  aa  well  that  I  should  en>lam  to  yon  that 
our  object  in  addresBinff  the  BritLah  pnblio  had  ita  origin 
on  theae  groonda.  we  were  refnaed  in  the  Honae  of 
Gommona  xepliea  to  qneationa  we  put  to  the  Miniatera. 
Onr  months  were  ahnt  in  thart  Hoaae.  and  knowing,  as 
we  do,  that  we  are  anpportdng  the  lignt  man  in  a  good 
and  honeat  oomplaint,  we  have  nothing  left  bnt  to  appeal 
to  public  opinion.  We  don't  aak  vou  to  aay  whether  he 
ia  or  ia  not  Sir  Boger  Tichbome ;  But  we  aak  you  to  aay 
and  believe  that  he  ia  an  Englishman,  and,  aa  an  En|rli8k- 
man,  that  he  ia  juatly  entitled  to  fair  pkty,  which  la  the 
birthright  of  every  one  of  our  countrymen.  (Cheers.) 
Now,  I  maintain  that  in  the  late  trial  he  did  not  receive 
the  fair  play  he  ia  entitled  to.  The  long-winded  apeech 
of  the  Attomey-Gtoneral,  laating  21  days  (hiaaea),  was 
never  replied  to,  and  we  have  a  perfect  right  to  aaaume 
that  had  Sergeant  Ballantine  be^  permitted  to  reply  be 
would  have  turned  the  minda  of  the  jury  and  of  the 
public  as  much  aa  they  were  turned  by  the  Attomej- 
GeneraL    (Cheers.) 

Mr.  Onslow  concluded  a  lon^  speech  by  saying 
that  in  the  great  undertaking  m  which  they  wore 
engaged  they  had  obtained  information,  and  would 
brmg  forward  witnesses  on  the  trial,  that  would, 
if  the  claimant  were  treated  with  the  justice  he 
had  a  right  to  demand,  lead  to  his  honourable  and 
triumphant  acquittal 
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<J.B.] 


Be  Onslow  asd  Wbaixst. 


[Q-B. 


At  the  second  meeting  held  on  tihe  nezfc  day,  at 

whidi  a  Mr.  Skipworth  was  in  the  chair,  Mr. 

Whalley  spoke  thus : 

Thme  are  theo,  gentlemen,  in  this  omb  two  ^estions. 
bi  the  first  {daoe  is  this  man  truly  Sir  Boger  Tiohbome  ? 
(Load  ories  of  "  Yes,  yes.")  In  the  second  plaoe  is  that 
not  knoirn  P  Now,  mark  and  observe  this,  beoanse  these 
SIS  words  whioh  I  speak  with  a  dne  sense  of  responsibility 
to  those  whom  I  meet  in  social  life,  to  the  Honse  of  Com- 
noiis,  where  I  have  and  shidl  a^fain  pledge  all  that  I  have 
WDiked  and  labonzed  for  dnnng  twenty  ^ears  on  the 
strengh  of  my  convictions — ^is  that  fact,  if  fact  it  be, 
known  to  the  Attomey-Oeneial  P  has  it  been  known  to 
him  thronghont  this  prosecntionP  is  it  known  to  Her 
Majesty's  Government  or  to  Mr.  Gladstone,  or,  which  is 
the  same  thing,  have  they  given  100,0001.,  or  whatever 
other  money  th^  have  given,  ont  of  ^oar  pockets,  have 
they  iriven  that  money  to  nrosecnte  tms  man  and  to  oon- 
viot  him  of  offenoSS  withont  taking  the  ordinary  and 
proper  means  at  their  command  for  ascertaining  the  fact 
whether  he  be  really  grdlty  of  pezjniy  or  not  P 

And  again: 

I  have  changed  the  Tiohbome  family,  I  have  charged 
directly  and  in  print  the  Dongrhi^s,  the  Baddiffes,  and 
the  whole  lot  of  them  together,  with  knowing  that  he  is 
the  man,  and  combining  in  a  conspiracy  against  him. 
(Load  oheers.)  Now.  ladies  and  eentlemen,  yon  will  natn- 
zally  say  how  can  we  listen  to  such  a  Don  Qoixote  as  that  P 
What  a  fool  that  man  mast  be  to  throw  himself  into  a 
qnarrel  that  in  no  manner  concerns  him,  merely  as  to  the 
question  whether  this  gentlemen  or  somebody  else  is 
entitled  to  certain  estates  in  Hampshire,  and  here  it  is, 
ladies  and  gentlemen,  that  I  come  to  the  real  question 
whioh  oonoems  von  and  me,  and  the  hundreds  of  thou- 
saada  of  men  that  I  have  addressed  throughout  the 
oonntry.  Here  we  come  now  to  the  public  question. 
Gentlratien,  the  time  has  not  come  when  either  I  should 
he  justified  in  speakinc^  or  you  would  be  prepared  to 
listen  to  those  possibilities  of  conspiracy  in  a  matter  of 
this  kind,  which  I  do  believe,  it  is  my  hope,  my  expecta- 
tion, the  vety  object  for  which  I  exert  mysetf  in  this  case, 
will  in  due  time  become  more  fuUy  developed  and  under- 
stood  by  the  people  of  this  country.  What  is  the  nature 
of  this  conspiraov  P  What  is  the  origin  P  What  are  thS 
grounds  on  which,  six  years  ago,  these  people  met  in  a 
dzawinff.room  in  London,  and  said  we  wul  defy  the  laws 
of  Engfauid,  we  have  these  estates,  here  is  the  man,  it  is 
not  expedient  that  this  man  should  have  these  estates, 
we  will  keep  them,  we  are  strong  enough  in  Parliament, 
strong  enough  on  the  Judicial  Bench,  strong  enough  in 
society  to  defy  the  laws  of  England.  (Cheers.)  Gentle- 
men, I  am  not  prepared  to  enter  mto  that  td  the  extent  I 
feel  it.  I  say  that  I  live  in  the  hope  that  the  time  wiU 
oome  when  it  will  be  quite  legitimate  to  address  you  on 
the  nature  of  that  conspiracy  against  Sir  Boger  Tich. 
home  which  I  state  here  to-night,  in  accordance 
with  a  challenge  whioh  I  gave  three  montiis  ago  at 
the  last  public  meeting  in  London,  in  Oidord  Hall,  to 
this  effect— That  I  should  be  prepared  to  meet  the 
Attorney-General  or  any  of  the  six  counsel  most  eminent 
at  the  Bar,  or  any  other  advocates  that  he  might  put 
forward,  and  to  satisfy  any  intelligent  London  audience 
that  it  was  not  consistent  with  the  facts  of  this  case,  as  I 
should  present  them  to  you,  that  he  did  not  faiow  through- 
cmt  that  trial  that  he  was  prosecuting  that  the  claimant 
was  Sir  Boger  Tiohbome,  and  xhat  he  and  the  Govern- 
ment af  ten^rds  at  his  advice  do  now  at  this  moment 
know,  or  that  they  have  the  means  of  knowing,  that  it  is 
so;  that  in  sustentation  of  their  conspiracy  for  the 
purpose  of  retaining  these  large  estates  m  the  hands  of 
the  Arundel  familv,  the  leading  family,  as  we  know,  in  a 
oertain  influential  circle  of  society — ^for  the  purpose  of 
retaining  these  estates  in  that  famuy,  and  sustaining  the 
whole  course  of  their  conduct  from  first  to  last,  that 
they  do  know,  or,  as  I  say,  have  the  means  readily  of 
knowing,  that  they  are  attemptin^^  to  prosecute  to  con- 
viction, to  penal  servitude,  or  again  to  Newgate,  a  man 
whom  they  knew  to  be  innocent  of  the  chai^  brought 
against  him. 

Mr.  Onslow  afterwards  made  a  long  speech  at 
the  same  meeting,  of  which  the  drift  was  to  urge 
the  andience  to  make  sabscriptions  for  the  defence, 
and  in  the  result  Mr.  Whalley  moved  a  resolution : 


That  this  meeting  declares  its  opinion,  in  common  with 
the  country  at  large,  that  the  prosecution  of  the  daimant 
at  the  pubuc  cost  was  uncalled  for,  and,  in  the  absence 
of  explanation,  whioh  bad  been  refused,  wholly  unjusti- 
fiable, and  demands  public  reprobation ;  and  that  the  sui>- 
port  and  sympathy-  of  the  British  public  are  jastiy  dne 
to  the  claimant.    This  resolution  was  carried. 

Upon  the  reports  of  these  speeches,  verified  by 
affidavit,  Ha/wkmst  Q.O.  (with  him  Bowen)  bad  on 
behalf  of  the  Crown  moved  for  and  obtained  the 
summonses  herein.  Both  gentlemen  now  appeared 
in  court  accordingly. 

Sir  /.  B.  Ka/ralake,  Q.C.  (witii  him  A.  L. 
Smith)  on  behalf  of  Mr.  Onslow,  read  an  affi- 
davit filed  by  him,  in  which  he  stated,  among 
other  things,  that  for  many  years  of  his  life  he 
lived  on  terms  of  intimacy  and  friendship  with  the 
late  Sir  James  Tiohbome  and  Lady  Tichborne,  his 
wife,  and  upon  the  death  of  the  latter  he  attended 
her  funeral  at  Tichborne  Park.  Sir  James  Tich- 
borne and  he  were  natives  of  the  same  oounty,  and 
they  saw  a  good  deal  of  each  other  at  different  times. 
After  the  arrival  of  the  claimant  in  this  country 
in  1866  he  became  acquainted  with  him,  and  was  in 
communication  with  Lady  Tichborne  on  the  subject 
of  his  identity,  and  he  knew  from  her  that  she 
identified  him  as  her  fiirstbom  son,  the  issue  of 
her  marriage  with  Sir  James  Tichborne,  and  as 
far  as  he  could  judge,  he  believed  she  had  no  doubt 
whatever  on  the  subject.  He  was  earnestly  entreated 
by  her  ladyship  before  her  death  not  to  abandon 
or  desert  her  son,  the  said  claimant,  and  he  faith- 
fully promised  that  he  would  never  do  so,  and, 
honestly  believing,  as  he  had  always  done  and  still 
did,  that  the  person  identified  hy  her  is  her  son,  he 
had  endeavoured  to  the  best  of  his  ability  and 
power  during  all  the  proceedings  in  the  Court  of 
Chancery  and  in  the  Common  Fleas,  to  assist  him 
in  establising  his  claim  to  the  title  and  estates.  It 
is  a  matter  of  notoriety,  he  said,  that,  ever  since  the 
claim  was  first  made  by  the  claimant  to  the  present 
moment,  his  identity  has  been  made  the  topic  of 
conversation  and  discussion  among  all  classes  in 
the  House  of  Commons,  in  the  clubs,  in  society, 
and  in  almost  every  part  of  the  kingdom  :  and 
finding  that  the  result  of  the  trial  had  had  the  not 
unnatural  effect  of  creating  a  vexy  strong  pre- 
judice against  the  claimant  (the  greater  because 
many  statements  which  had  been  made,  but  not 
proved  by  witnesses,  were  assumed  to  be  true),  he 
did  attempt  to  counteract  the  feeling  of  prejudice, 
with  the  view  and  object,  so  far  as  he  could  attain 
themi,  of  preventing  the  result  of  the  trial  from 
operating  unjustly  against  the  claimant  in  the 
criminal  proceedings  taken  against  him.  After 
the  release  of  the  claimant  m>m  prison  (Lady 
Tichborne,  from  whom  during  her  life  he  received 
10002.  a  year  since  his  return,  having  died)  the 
claimant  was  wholly  without  funds  to  meet  the 
expenses  of  his  defence.  He  attended  meetings  in 
parte  of  the  country  with  the  object  of  obtaining 
funds  for  the  purpose  of  defraying  the  expenses  S. 
his  trial.  The  meetings  of  the  11th  Dec.  and  the 
12th  Dec.  1879,  mentioned  in  the  affidavits  filed 
upon  obtaining  the  rale  in  this  case,  were 
meetings  call^  for  such  purpose  as  aforesaid. 
In  the  observations  which  he  made,  his  desire, 
intention,  and  object  were  to  counteract  the  feeling 
of  prejudice  existing  against  the  claimant,  so 
that  he  might,  if  possible,  go  into  court  to  meet 
his  trial  for  the  criminal  offence  alleged  a^;ainst 
him  unprejudiced  by  the  result  of  the  trial   lit 
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CQB. 


Nisi  Prius,  and  the  comments  whicb  had  been 
made  upon  him  in  the  course  thereof.  He  said  that 
although  now  it  was  obvious  to  him  that  such  ob- 
Bervationo,  made  with  the  sole  object  and  purpose 
aforesaid,  might  be  considered  to  have  the  effect  of 
reflecting  upon  the  character  of  witnesses  and  the 
conduct  of  the  prosecution,  it  did  not  occur  to  him 
that  such  was  or  might  be  the  effect.  He  had  not 
the  slightest  intention  of  prejudicing  or  interfer- 
ing with  or  preventing  the  course  oz  justice,  and 
it  was  with  great  regret  that  he  had  taken  a  course 
unwittinglv  which  could  be  looked  upon  as  indi- 
cative of  having  ever  entertained  any  such  in- 
tention. The  affidavit  thus  concluded:  "I  re- 
peat that  at  the  time  I  made  the  observations 
complained  of  I  had  no  intention  whatever  of 
interfering  with  the  course  of  justice  in  the 
trials  which  are  now  pending.  I  made  such 
observations  under  the  circumstances  and  with 
the  objects  only  above  stated  by  me.  As  soon 
as  I  read  the  report  in  the  public  papers,  of  the 
motion  to  this  nonourable  court,  I  saw  that  I 
had  been  betrayed  into  taking  a  course  which  laid 
me  open  to  the  imputation  of  having,  in  trying  to 
remove  prejudice  operating  against  the  claimant, 
created  prejudice  against  the  prosecution,  and  there- 
by, pending  a  trial,  improperly  commented  upon 
matters  connected  with  it ;  and  I  desire  to  express 
my  unfeigrned  regret  at  having  taken  such  a  course, 
and  to  apologise  in  all  sincerity  to  this  honourable 
court  for  the  conduct  for  which  i  am  arraigned."  So 
far  as  the  counsel  had  been  able  to  look  into 
the  subject,  he  found,  he  said,  that  where 
a  matter  was  actually  pending  in  a  court  it 
had  always  been  deemed  improper  to  comment 
upon  the  evidence  which  was  or  would  be  given 
on  the  hearing;  and  that  if  the  effect  of  the 
comments  were  or  might  be  to  reflect  upon  the 
administration  of  justice,  or  to  prejudice  the  fair 
trial  of  the  case,  then  there  was  technically  a  con- 
tempt of  court.  In  the  present  case  the  proceed- 
ings, no  doubt,  were  so  far  pending  that  indictments 
had  been  found  against  tne  claimant  which  were 
standing  for  trial  m  this  court ;  and  so  &r  as  he 
could  form  an  opinion  from  the  authorities  (though 
there  was  no  express  authority  precisely  in  point), 
it  might  be  considered  that  the  proceedings  were 
pending.  If,  however,  he  should  be  wrong  in  that 
view,  and  if  in  point  of  law  the  case  was  not  pend- 
ing, he  hoped  his  admission  would  not  prejudice 
the  case  of  Mr.  Onslow.  The  course  he  proposed 
to  adopt,  and  which  had  been  suggested  to  him  by 
Mr.  Onslow  rather  than  suggest^  by  himself  to 
his  client,  was  to  explain  the  circumstances  under 
which  that  gentleman  came  to  use  the  words  com- 
plained of,  and  this  he  had  done  in  his  affidavit. 
He  desired  to  ur^e  that  from  the  course  the  trial 
of  the  action  hsd  taken,  it  had  come  to  a  dose 
before  the  evidence  had  been  fully  gone  into,  and 
many  thin^  had  been  stated  by  the  Attomev- 
Greneral  which,  it  was  believed  by  his  client,  would 
not  have  been  capable  of  proof,  and  Mr.  Onslow 
had  made  his  comments  under  the  impression  that 
the  case,  had  it  been  concluded  regularly,  would 
have  turned  out  very  differently.  No  doubt,  how- 
ever, in  the  course  of  Mr.  Onslow's  speech  allusions 
were  made  to  the  coming  trial,  and  he  felt  bound 
to  admit  that  there  were  observations  made  which 
technically  amounted  to  a  contempt,  inasmuch  as 
they  might  tend  to  prejudice  the  fair  trial  of  the 
case.  Tnerefore  they  would  come  within  the  rule 
he  had  adverted  to,  assuming  that  the  court  would 


be  of  opinion  that  the  case  was  pending.  [OocK- 
BUBN,  C.  J. — On  that  point  we  entertain  no  doubt.] 
That  being  so,  of  course  the  case  would  come  within 
the  principle  of  severid  recent  decisions  in  the 
Court  of  Chancery  on  this  very  case,  with  reference 
to  observations  in  the  pressl  And  he  expressed 
on  the  part  of  Mr.  Onslow  his  regret  that  he 
should  have  been  betrayed  into  these  observa- 
tions. [CoGKBimN,  0.  J.  —  There  is  a  question, 
Sir  John,  which  I  think  it  proper  to  put,  and 
which  is  important.  Are  we  to  understand 
that  Mr.  Onslow,  in  expressing  that  regret,  which 
has  been  so  happily  expressed  by  you  on  his 
behalf,  intimates  to  the  court  his  cleEu*  intention 
and  resolution  not,  again  to  take  part  in  any  such 
proceeding?]  Most  undoabtedly;  and  he  made 
that  statement  at  Mr.  Onslow's  direction. 

Dighy  Seymour,  Q.C.  (with  him  Morgan  Lloyd 
and  ifctcras  Movr),  on  behalf  of  Mr.  Whalley,  read 
an  affidavit,  in  which  that  gentleman  entered  at 
great  length  into  the  facts  of  the  ejectment.  The 
affidavit  concluded  as  follows :  "  And  I  further  say 
that  I  attended  the  said  meetings  with  the  sincere 
and  honest  conviction  that  the  same  were  lawful 
public  meetings,  convened  for  a  legitimate  object, 
and  that  I  haa  a  full  right  to  discuss  the  matters 
contained  in  the  speeches  delivered  by  me  at 
such  meetings.  It  never  occurred  to  me  that 
anything  said  at  the  said  meetings  would  unduly 
influence  the  jury  that  might  be  empanelled  to 
try  the  said  indictments,  nor  in  any  other  way 
prevent  a  £air  and  impartial  trial."  The  counsel 
observed  that  he  was  not  aware  of  the  course 
which  was  to  be  taken  by  Sir  J.  Karslake,  who  had 
acted  without  any  communication  or  concert  with 
him;  and  while  he  fully  concurred  with  him  in  the 
language  he  had  employed,  he  felt  it  his  duty  to 
point  out  to  the  court  that  there  was  this  distinc- 
tion between  the  present  case  and  any  other,  that 
here  the  parties  were  commenting  upon  a  former 
trial  which  was  concluded.  [Oockbubn,  C.  J. — Bat 
with  attacks  upon  the  conduct  and  character  of 
witnesses  who  were  to  be  called  again  as  witnesses. 
Lush,  J. — He  suggests  that  what  they  had  done 
once  they  would  be  likely  to  do  again.]  Mr. 
Whalley  states  that  his  only  object  was  to  pro- 
mote an  appeal  on  behalf  of  the  defence.  [Cock- 
burn,  C.  J . — But  if  the  obvious  effect  was  to  pre- 
judice the  fair  trial  of  the  prosecution,  the  purpose 
would  not  be  material.]  it  might  be  material  in  a 
case  of  mere  constructive  contempt  such  as  this. 
In  all  the  other  cases  there  had  been  attacks  upon 
particular  witnesses  in  a  trial  or  hearing  still  pen- 
ding. [OocKBURN,  0.  J. — So  there  are  here,  for 
particular  persons  who  are  expected  to  be  called  aa 
witnesses  are  charged  with  perjury.]  This  wa& 
explained  as  having  reference  to  the  former 
trial.  [CocKBUBN,  C.  J. — ^The  question  of  iden- 
tity being  the  same  in  the  civil  as  in  the 
criminal  trial,  those  witnesses  who  gave  their 
evidence  in  the  former  trial  against  the  claimant 
would  be  called  again  in  the  ensuing  trial 
to  give  their  evidence  against  him.  If  the 
meeting  had  been  convened  only  for  the  purpose 
of  providing  funds  for  the  approaching  tnal,  per- 
haps that  might  not  in  itself  have  been  reprehen- 
sible. But  S,  speaking  with  reference  to  the 
approaching  trial,  those  witnesses  who  it  is  known 
will  be  called  to  give  evidence  are  denounced  as 
conspirators,  and  as  intending  to  give  perjured 
evidence — is  it  to  be  doubted  that  this  is  a  con- 
tempt P    Is  not  this  the  test  P     Suppose  a  person 
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afterwards  called  as  a  juror  on  the  coming  trial 
had  been  present  at  the  meetmg  and  heard  these 
peraons  charged  as  peijored  conspirators,  would  it 
not  have  been  calculated  to  prejudice  his  mind  P] 
If  Mr.  Whalley  used  lan^oa^e  tantamount  to  that, 
be  could  not  of  course  ymdicate  it ;  but  he  denied 
that  he  had  any  idea  of  his  language  having  such 
an  effect.  He  was  stating  ms  reasons  why 
persons  should  subscribe  to  the  defence.  That 
tdces  it  out  of  the  charge  as  to  contempt.  [Black- 
VUKS,  J. — That  is  quite  contrary  to  the  law, 
as  I  have  always  understood  it.J  In  all  the 
previous  cases  on  the  subject  there  had  been 
attacks  upon  witnesses  for  their  eyidence  on  the 
yery  proceedings  then  pending ;  for  instance,  in 
the  Cnancery  cases  there  had  oeen  attacks  upon 
persons  who  had  made  affidavits  in  the  case  being 
heard.  Surely  there  is  a  broad  distinction  be- 
tween those  cases  and  the  present  P  [Mellob,  J. 
—Even  if  there  had  been  no  direct  allusion  to  the 
coming  trial,  can  any  man  doubt  that  the  state- 
ment that  the  witnesses  in  the  former  trial  were  in 
a  conspiracy  to  deprive  a  man  of  his  estates  by 
means  of  perjury,  would  have  had  an  effect  upon 
the  public  mina  as  to  the  coming;  trial,  in  which, 
of  necessity,  the  question  would  be  the  same  and 
the  witnesses  must  be  the  same  P]  Mr.  Whalley 
had  a  lawful  object  in  view,  in  the  course  of  urging 
which  he  had  fallen  into  the  use  of  this  language. 
Els  object  was  only  to  promote  subscriptions  for 
the  defence.  [Blackbuan,  J. — I  have  no  doubt  in 
all  the  cases  of  newspaper  contempts  which  have 
occurred,  the  object  was  not  to  do  injustice,  but  to 
promote  the  sale  of  the  paper;  but  has  that  ever 
been  considered  an  excuse  P  Lush,  J. — Can  any 
motive  excuse  the  assertion  at  a  public  meeting 
that  the  witnesses  on  a  coming  trial  are  in  a  con- 
spiracy to  commit  fraud  by  means  of  perjury  P] 
He  commented  upon  the  evidence  they  gave  at  the 
former  trial  in  order  to  show  that  they  were  com- 
bined together  to  defeat  the  claimant.  [Lush,  J. 
—With  a  view  to  show  that  they  were  likely  to 
give  false  evidence  on  the  coming  trial.]  Not 
necessarily  so.  They  might  or  might  not  be 
called  at  the  next  trial.  These  remarks  might 
be  the  subject  of  a  criminal  information.  [Black- 
BUBN.  J. — But  even  if  so,  it  is  no  reason 
why  a  party  should  not  be  prosecuted  for  a 
contempt.]  It  might  be  a  reason  why  the 
Conrt  should  not  interfere  summarily  for  a  con- 
tempt that  there  was  a  remedy  by  wskjoi  csriminal 
information.  [Mellob,  J. — u  Mr.  Whalley  had 
confined  himself  to  pointing  out  the  great  odds 
against  the  claimant,  arising  from  the  wealth  and 
social  position  of  the  family  opposed  to  him,  and 
had  urj^  this  as  a  reason  for  assisting  him  with^ 
subscriptions,  avoiding  all  calumnious  imputations 
upon  those  who  were  against  him,  his  case  would 
have  been  very  different,  and  I  should  have  felt 
very  reluctant  to  visit  him  with  any  penalty.  But 
he  has  not  been  content  with  this,  and  has  im- 
puted to  the  witnesses  against  him  that  they  were 
m  a  conspiracy  to  defeat  and  convict  an  innocent 
man  by  means  of  perjury.]  His  6bject,  however, 
was  legitimate.  [Cockbubn,  O.J. — The  motive  or 
the  object  could  not  excuse  a  contempt  of  court. 
Blackbubn,  J. — Unduly  to  interfere  with  a  fair 
trial  is  not  the  less  a  contempt  because  it  is  done 
to  get  subscriptions  for  one  siae.]  This  is  a  "con- 
structive contempt,"  and  is,  therefore,  to  be 
r^rded  with  some  jealousy.  [Blackbubn,  J. — 
nhere  is  the  distinction  between  an  actual  con- 


tempt and  a  "constructive"  contempt P]  The 
distmction  is  very  obvious :  one  is  a  direct  attack 
upon  the  Court,  and  the  other  is  only  an  indirect 
attack  upon  some  of  the  parties  or  witnesses. 
[Blackbubn,  J.  —  Lord  Oottenham  said  in  Mr. 
Lechmere  Charlton's  case  (2  Myl.  &  Cr.  316,  342), 
"  It  is  immaterial  what  means  are  adopted,  if  the 
object  is  to  taint  the  source  of  justice,  and  to 
obtain  a  result  of  legal  proceedings  different  from 
that  which  would  follow  in  the  ordinary  course.  It 
is  a  contempt  of  the  highest  order."]  That  was 
a  very  different  case  from  the  present.  But  even 
adoptmg  that  definition  here,  that  was  not  Mr, 
Whalley's  object.  This  was  a  constructive  con- 
tempt, and  a  novel  case,  and  would  carry  the 
doctrine  of  contempt  further  than  any  case  which 
has  yet  occurred.  Mr.  Whalley  disclaimed  any 
intention  to  pervert  the  course  of  justice,  or  inter- 
fere with  a  fair  trial ;  and  if  he  had  been  guilty  of 
a  contempt,  it  had  been  unwittingly,  and  in  the 
conscientious  discharge  of  what  he  believed  to  be 
a  public  duty.  He  apologised  to  the  Court,  and 
promised  not  to  attend  any  such  meetings  in 
luture. 

HoAJoikmBi  Q.C.  (with  him  Bowen)  appeared  for 
the  prosecution,  and  read  extracts  of  the  speeches 
made  at  the  public  meetings.  He  left  the  matter 
in  the  hands  of  the  Court. 

Cockbubn,  C.  J.  addressed  Mr.  Guildford  Onslow 
and  Mr.  Whalley : — I  have  to  express  the  unani- 
mous opinion  of  the  court  (Cockbum,  C.  J.,  Black- 
bum,  Mellor,  and  Lush,  J  J.)  that  in  the  proceedings 
set  forth  in  these  affidavits  to  which  you  have  been 
ctdled  upon  to  give  an  answer  you  have  been  guilty 
of  a  gross  and  aggravated  contempt  of  the  autho- 
rity of  the  court.  We  are  far  from  saying  that 
when  persons  believe  that  a  man  who  is  under  a 
prosecution  on  a  criminal  charge  is  innocent,  they 
may  not  legitimately  unite  for  the  purpose  of  pro- 
viding him  with  the  means  of  malhng  an  effectual 
defence ;  and  any  expressions  intended  only  as  an 
appeal  to  others  to  unite  in  that  object,  tnoagh, 
perhaps,  not  strictly  regular,  would  not  be  fit 
matter  for  complaint  and  punishment.  We  quite 
agree  that  it  would  be  harsh  and  unnecessary  to 
interfere  with  the  expression  of  opinion  honestly 
entertained,  and  expressed  only  K>r  a  legitimate 
purpose.  But  it  is  no  excuse  to  urge  when — at  a 
meeting  held  for  the  purpose  of  providing  f  ands — 
language  is  used  which  amounts  to  an  offence 
against  the  law — and  a  contempt  against  the  court — 
that  the  motive  or  the  purpose  for  which  the  meet- 
ing was  held  was  justifiable.  And  when  we  find 
that  at  a  former  trial  the  jury  before  whom  the 
claimant  gave  his  evidence  declared  that  they  dis- 
believed that  evidence,  and  that  the  learned  judge, 
who  presided  at  the  trial,  directed  his  prosecution, 
and  that  a  grand  jury — the  proper  and  constitu- 
tional tribunal — have  lound  true  bills  against  him 
on  the  serious  charges  of  forgery  and  perjury — 
that  such  a  man  should  be  paraded  through  the 
country  and  exhibited  as  a  sort  of  show  at  public 
assemblies  as  the  victim  of  inj  ustice  and  oppression, 
and  that  at  these  meetings — ^in  violent  and  inflamma- 
tory language — ^witnesses  who  had  given  evidence 
against  nim  on  the  former  trial  should  be  held  up 
to  pubUc  odium  as  having  been  guilty  of  conspiracy 
and  perjury;  that  the  counsel  engaged  against 
him,  and  even  the  judge  who  presided  at  the  trial, 
should  be  reviled  in  terms  of  opprobrium  and 
contumely ;  and,  what  is  still  more  immediately  to 
the  present  purpose,  that  the  events  of  the  pending 
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prosecntion  should  be  disoassed  and  the  evidence 
assumed  to  be  false ;  and  that  all  this  should  occur, 
not  merely  in  the  provinces,  but  in  the  metropolis, 
almost  in  the  precmcts  of  the  cotirt  and  within  the 
very  district  from  which  the  persons  are  to  come 
who  are  to  pass  in  judgment  between  the  Crown 
and  the  accused  in  the  coming  trial — how  can  we  ^ 
shut  our  eyes  to  the  fact  that  there  is  here  an 
outrage  upon  public  decency  and  a  great  public 
scandal,  and  that  the  even  and  ordinary  course  of 
justice  has  here  been  unwarrantably  interfered 
with  F  This  court,  therefore,  cannot,  under  such 
circumstances,  hesitate  to  exercise  the  authority 
which  it  undoubtedly  possesses,  for  preventing  the 

fublic  discussion  of  any  trial  pending  in  the  court. 
t  has  been  attempted  to  be  contended  on  your 
behalf  that  the  meetings  in  question  were  con- 
vened solely  for  the  purpose  of  obtaining  mone^ 
in  order  to  enable  the  accused  to  carry  on  his 
defence,  and  with  the  additional  purpose  of  remov- 
ing any  prejudice  which  the  result  of  the  former 
tnal  may  have  produced  against  him.  But  that 
can  be  no  excuse  if  the  language  used  amounts  to 
an  unwarrantable  interference  with  the  course  of 
justice..  And  when  we  find  that  gentlemen  of 
your  station  and  position,  gentlemen  of  education, 
members  of  the  Legislature,  have  condescended  to 
lend  themselves  to  proceedings  of  this  character, 
and  to  hold  such  language  as  you  have  used 
on  these  occasions,  we  can  only  contemplate  your 
conduct  with  astonishment  and  regret.  When  it  is 
said  that  all  this  was  done  without  any  conscious- 
ness that  it  was  an  offence  against  the  public 
justice  of  this  court,  though  it  must  have  the  effect 
of  creating  prejudice  with  reference  to  the  approach- 
ing trial,  I  can  only  accept  that  apology  as  really 
derogatory  to  the  understandinff  of  those  who 
make  it.  There  cannot  be  the  slightest  doubt  in 
the  mind  of  any  sensible  man  that  such  a  course 
of  proceeding  must  interfere  with  public  justice. 
If  it  is  open  to  those  who  take  the  part  of  the 
accused  to  discuss  in  public  the  merits  of  the 
prosecution  in  his  interest;  then  it  must  be  equally 
open  to  those  who  believe  in  his  guilt  to  take  a 
similar  course  on  the  other  side.  And  then  we 
may  have,  on  the  occasion  of  a  political  trial,  or 
any  case  exciting  great  public  interest  an  or- 
ganized system  of  public  meetings  throughout  the 
country,  at  which  the  merits  or  the  demerits  of 
the  accused  may  be  discussed  and  canvassed  on 
the  one  side  and  the  other,  and  thus,  by  appeals 
such  as  you  have  not  hesitated  to  make  to  public 
feeling  in  this  case,  the  course  of  public  justice 
may  be  interfered  with  and  disturbea.  It  is  clear 
that  such  comment  upon  a  proceeding  still  pend- 
ing is  an  offence  against  tne  administration  of 
justice  and  a  high  contempt  of  the  authority  of 
this  court.  Nor  can  it  make  any  difference  in 
point  of  principle  whether  the  observations  are 
made  in  writing  or  in  speeches  at  public  meetings, 
and  we  can  have  no  hesitation  in  appl3ring  to  the 
one  case  the  same  rule  as  to  the  other.  We  think, 
therefore,  that  the  counsel  for  the  Grown  have 
done  no  more  than  discharge  their  duty  in  bring- 
ing this  case  under  our  'notice ;  and  we  must  deal 
with  it  in  such  a  way  as  to  repress,  if  possible, 
such  improper  proceedings  in  future.  We  are 
glad  to  find  that  on  this  occasion,  though 
attempts  have  been  made  to  distinguish  this  case 
from  others  in  which  the  court  has  interfered  in 
the  exercise  of  its  summary  authority,  yet  both 
parties   have   through   their   counsel  submitted 


themselves  to  the  court,  and  have  giren 
a  clear  and  distinct  pledge  that  they  will  take  no 
part  in  such  objectionable  proceeding  again.  If 
there  had  been  any  hesitation  in  giving  such  a 
pledge,  or  the  sligfatest  appearance  of  it^  and  if 
there  had  not  been  the  most  submissive  attitude 
assumed,  the  court  would  have  thought  it  neoes* 
sary  to  use  to  the  ftiU  extent  the  power  and 
autnority  it  possesses,  and  would  have  inflicted  a 
substantial  fine  and  also  a  sentence  of  imprisoB- 
ment  in  addition.  We  are  happily  spared  the 
necessity  of  taking  the  latter  course  in  conseqnenoe 
of  the  very  proper  line  you  have  both  of  yon 
adopted,  but  we  wish  it  to  be  understood  that 
in  tne  fine  we  are  abcot  to  impose  we  have  gone 
to  the  extreme  of  moderation,  and  that  if  on  any 
future  occasion  proceedings  of  this  kind  shall  be 
resorted  to,  the  toll  power  of  the  court,  which  it 
immediately  possesses  to  restrain  and  prevent  sncli 
proceedings  oy  the  infiiction  of  adequate  panieh- 
ment,  will  be  certainly  inflicted  with  a  stem  and 
xmhesitating  hand.  The  mischief  in  the  present 
case,  so  far  as  the  positive  effect  of  theee  pro- 
ceedings is  concerned,  has  been  very  trining 
indeed,  thanks  to  the  good  sense  of  the  metro 
politan  press  in  forbearing  from  giving  publicity 
to  these  offensive  and  objectionable  proceedings. 
But  your  intention  was  not  the  less  reprehensible, 
nor  your  conduct  the  less  open  to  severe  censure. 
However,  imder  all  the  circumstances  we  think 
that,  considering  the  position  you  have  taken  and 
the  pledge  you  luive  given,  a  pecuniary  penalty  of 
moaerate  amount — ^moderate  with  reference  to  the 
circumstances  of  the  case  and  the  aggravated 
character  of  the  offence  you  have  committed — 
will  satisfy  the  exigencies  of  the  case.  But  that 
leniency  which  we  now  exercise  will  be  appealed 
to  in  vain  if  any  other  person  shall  be  found 
guilty  of  a  similar  offence.  The  sentence  of  the 
court  upon  you  is  that  for, this  contempt  you  do 
each  pay  a  fine  of  1002.  to  the  Queen,  and  that  you 
be  imprisoned  until  the  fine  be  paid. 

Upon  consulting  the  other  judges,  the  Lom) 
CmsF  Justice  almost  immediately  added : 

To  persons  of  your  position  it  is  not  necessary 
to  apply  the  latter  part  of  this  sentence.  The 
sentence  of  the  court,  therefore,  is  that  you  do 
each  pay  a  fine  of  1001.  to  the  Queen. 

Jem.  21. — CocKBUKN,  G.  J.  to-day  made  the  follow- 
ing remarks  with  regard  to  this  matter : — ^I  find  that 
an  impression  has  gone  forth  that,  in  remitting 
that  part  of  the  sentence  pronounced  yesterday 
which  imposed  imprisonment  until  the  fine  was 
paid,  I  was  influenced  by  the  anticipation  of 
some  difficulty  as  to  the  imprisonment  of  members 
of  Parliament  by  reason  ca  some  privilege  whicb 
members  of  Parliament  possess.  This  is  an  entire 
mistake,  imprisonment  Doing  only  iipposed  as  a 
means  of  insuring  payment  of  the  fine.  I  was  re- 
minded by  my  brother  Blackburn  that  payment 
might  be  enforced  without  having  recourse  to  im- 
prisonment, and  it  at  once  occurred  to  me  that  it 
was  unnecessary — ^looking  to  the  position  of  these 
gentlemen — ^that  imprisonment  should  be  imposed 
until  the  fine  was  paid,  especially  as  there  were 
other  means  of  enf  orcinf^  payment.  On  that  around 
alone,  that  part  of  the  judgment  was  recalled.  I 
had  intended  to  intimate  in  the  judgment  which, 
with  the  concurrence  of  the  court,  I  pronounced, 
that  if  in  the  case  itself  there  had  not  been  a  per- 
fect submission  to  the  court  on  the  part  of  the 
defendants,  and  the  clearest  and  most  positive 
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Mgp  that  there  would  be  no  renewal  of  the  oon- 
oact  oomplained  of,  the  sentence  of  impnsoument 
woaki  have  been  added  to  the  pecuniary  penalty. 
The  poBflibility  of  any  eoUiaion  with  the  Bouse  of 
Commons  had  not  appeared  to  us  as  ever  likely 
to  oooar,  especially  as  in  the  case  of  Mr.  Lechmere 
Charlton,  who  was  committed  by  order  of  the 
Comrt  of  Chancery,  the  House  of  Commons  declined 
to  interfere  on  bdialf  the  privilege  of  their  mem- 
bers ;  and  I  am  sure  that  tne  House  of  Commons 
would  not  desire  to  interpose  the  privile^  of  its 
members  to  prevent  punishment  by  imprisonment 
for  a  contempt  in  the  administration  of  justice.  I 
was  anxious  that  there  should  be  no  misunder- 
standing  on  a  matter  of  such  importance  as  this, 
and,  therefore,  I  have  thought  it  necessary  to  cor- 
rect  an  impression  which  seems  to  have  prevailed 
as  to  the  grounds  on  which  we  proceeded  m  remit- 
ting that  part  of  our  judgment  to  which  we  have 
referred. 

Attorney  for  the  prosecution,  the  Solicitor  to 
the  Treasury. 
Attorney  for  Mr.  Onslow,  E.  Bromley, 
Attorney  for  Mr.  Whalley,  F,  Moojen. 


Wedn^MdiMf,  Jan.   29. — Be   Skipworth   and   thb 

Defendant. 

CocKBUUN,  0.  J.  had  on  the  22nd  inst.  handed  to 
the  Attomey-Oenercd  in  court  some  Brighton 
newspapers,  which  had  been  sent  him,  and  frhich, 
he  said,  contained  reports  of  proceedings  reflecting 
ffrossly  upon  the  court,  and  repeating  the  contempt 
for  which  Messrs.  Onslow  and  Whafley  were  fined. 

The  AUomey'Oeneral  undertook  that  careful 
attention  should  be  given  to  the  matter ;  and  at  his 
desire,  on  Saturday  tne25th,  Hawhin8,(i.C.,  moved, 
before  Blackbtjun,  Msllor,  Lush,  and  Quain,  JJ., 
that  Mr.  Skipworth,  a  barrister-at-law,  be  sum- 
moned to  answer  for  a  contempt  of  court. 

It  appeared  from  the  affidavits  verifying  news- 
paper reports,  that  Mr.  Skipworth,  who  was  chair- 
man of  the  meeting  held  on  12th  Deo.  and  referred 
to  in  the  previous  matter,  was  present  in  the 
Coort  of  Queen's  Bench,  on  the  21  st  inst.,  when 
Messrs.  Onslow  and  WhaUey  were  fined ;  and  on 
the  same  day  he  went  to  Brigh|;on,  and  there  in 
the  evening,  with  the  defendant,  the  claimant  in 
ihe  ejectment,  attended  another  public  meeting, 
convened  to  collect  funds  for  the  defence.  ]^. 
Skipworth  took  the  chair,  and  was  received  with 
great  applause.    He  said : — 

Laddea  and  Gentlemen, — It  is  enoonraging  to  me  to 
have  snoh  a  reception  after  the  deorradinff  spectacle  I  have 
witnesBed  in  the  Court  of  Qaeen's  Bench  to-day.  It  was 
nothing  leas  than  this — ^that  two  honourable  members  of 
Fuliament  had  been  brought  up  as  oriminaU  for  advo- 
oatin^  truth  and  justice.  ("  Hear,  hear,"  and  applause.) 
Yea.  it  was  a  sad  spectacle.  Has  England  come  to  this  P 
No  lees  than  a  great  infringement  of  our  liberties !  If  they 
had  a  just  cause  on  the  other  side  this  would  never  have 
beea  done.  (Cziee  of  *'  Never !  ")  What  do  they  mean  P 
Wiil  th^  rob  a  man  of  every  friend  he  possesses  P  I  will 
p  on  to  advocate  the  cause  of  my  friend  Sir  Boger  Tich- 
borne.  1  live  quietly  upon  mv  own  estate.  I  have  my 
home  and  family  and  friends ;  I  have  my  affidre  to  attend 
to ;  but  when  duty  calls  me  forth  I  obey  the  call,  and  when 
I  see  soeh  degradation  as  I  witnessed  to-day,  these  honour- 
able Bien  brought  up  and  treated  as  criminals,  and  obli^^ed 
to  i^logize  in  the  most  degrading  way,  and  fined  for  domg 
theur  doty  to  their  fellow-countrymen,  I  remember  that  I 
was  ohairman  of  that  meeting  their  conduct  at  which  was 
called  in  question.  The  Lord  Chief  Justice  in  his  judg- 
ment professed  how  mild  and  moderate  he  was  to  them  as 
tfaay  had  apologifled,  and  that  if  anybody  else  should  offend 


in  the  same  way  he  should  be  treated  with  the  utmost 
rigour  of  the  law,  not  only  with  a  fine  but  with  imprison- 
ment. ("  Shame,  shame.")  I  hurl  this  intimation  back 
with  the  contempt  with  which  he  treated  these  honourable 
men.  I  oare  not  for  his  intinudation.  I  will  stand  here 
with  my  friends  in  defence  of  him— in  defiance  of  his 
vulgar  threate.  (Cheers.)  I  am  not  going  to  be  intimi- 
dated when  my  honest  dutv  to  my  country  calls  me  forth. 
I  could  see  there  was  no  chance  of  justice  being  done  by 
those  four  judges.  It  was  like  appealing  to  stone  walls.  I 
could  see  that  their  minds  were  made  up  to  oonyict  my 
friends.  And  why  was  this,  but  to  prevent  free  nubile  dis- 
cussion in  this  country  P  I  would  have  cut  my  hana  off  before 
I  would  have  acknowledged  that  I  had  been  doing  wrong 
and  apologized  when  there  was  nothing  to  apologize  for.  I 
would  let  them  send  me  to  prison  rather  than  have  aoknow- 
ledged  what  was  untrue.  Better  the  dungeon  than  such  a 
degradation.  What  is  life  worth  without  liberty  and 
honour  ?  (Cheers.)  If  this  man  be  Sir  B.  Tichbome,  then 
there  is  a  conspiracy  to  kee^  him  out  of  his  estetes.  And  I 
say  that  Lord  Chief  Jusnce  Cockbum  vras  not  the  fit 
person  to  try  an3rthing  in  connexion  with  the  case.  I  am 
sorry  to  say  that  he  hsM  so  long  prejudged  the  case  that 
he  is  unfitted  to  try  the  case  as  an  impartial  judge. 

BiACKJBUBN,  J.  observed  that  in  the  papers  handed 
down  by  the  court,  there  were  even  more  aggra- 
vated expressons  alleged  to  have  been  used  by  the 
defendant  in  the  prosecution. 

Hawkins,  Q.C. — ^That  is  so.  And  his  speech  as 
reported  is  verified  by  affidavit.  But  1  would 
rather  myself  abstain  from  entering  into  the'  mat- 
ter against  him,  as  I  do  not  desire  on  the  part  of 
the  prosecution  to  do  anything  which  might  pre- 
judice his  trial.  [Blackburn,  J. — The  Court  will 
hear  the  language  used,  and  wiU  then  say  what 
shall  be  done.  J  My  application  is  only  against  Mr. 
Skipworth. 

The  defendant  spoke  at  the  meeting  as  follows : 

I  call  upon  the  Lord  Chief  Justice  to  come  forward  and 
answer  for  contempt  of  court.  ...  In  prejudicing  me 
before  trial.  I  go  farther ;  for  I  am  determined  to  go  to 
the  bottom  of  it.  Four  years  ago  he  prejudiced  me  as  a 
rank  impostor  at  his  club.  I  know  of  other  occasions,  but 
I  cannot  prove  them.  I  can  prove,  however,  that  subse- 
quently, within  the  last  two  months,  at  a  party  where  a 
lady,  a  friend  of  mine  was,  he  turned  round  and  in  an 
angry  tone  said  it  was  a  disgrace  to  mention  me  in  deoent 
society.  I  have  a  right  to  call  upon  him  to  answer  for 
oontemptof  court,  I  do  not  suppose  they  will  grant  the 
rule,  but  he  may  rest  assured  that  I  wiU  apply  for  it.  I 
maintain  that  he  had  no  right  to  sit  upon  that  bench.  At 
St.  James'a-hall  my  friends,  Mr.  Onslow  and  Mr.  WhaUey, 
attended  and  said  that  he  was  not  a  fit  person  to  sit  upon 
my  triaL  So  much  have  I  heard  that  X  mean  to  petition 
Parliament  against  his  sitting  on  my  trial.  I  shall  be  able 
to  prevent  it ;  but  if  lam  not  I  will  go  into  court  without 
counsel  or  attorney,  or  witnesses,  and  let  him  crush  me 
as  he  thinks  proper.  If  the  Lord  Chief  Justice  is  to  sit 
upon  my  case  I  will  offer  no  evidence,  but  will  throw  my- 
self upon  the  country. 

Blacicburn,  J.— -We  think  that,  though  Mr. 
Hawkins,  representing  the  prosecution,  does  not 
ask  it,  we  ouji:ht  to  issue  an  order  not  only  against 
Mr.  Skipworth  but  also  against  the  cUimant^-by 
whatever  name  he  may  be  known.  It  is  a  mistake 
to  suppose  that  such  proceedings  as  these,  hj  way 
of  attachment,  are  taken  to  vindicate  the  dignity 
and  honour  of  the  court,  or  to  punish  any  attacks 
upon  ourselves.  If  that  were  the  only  obj  ect,  there 
would  probably  be  hardly  ever  a  case  which  we 
should  not  treat  with  contempt.  But  the  court  has 
the  power,  bv  summary  process,  to  interfere,  and 
prevjBnt  anytning  that  may  unduly  interfere  with 
the  administration  of  justice  in  cases  pending 
before  it.  It  is  because  if  such  cases  were  left  to 
the  slow  process  of  the  general  law  by  indictment 
or  otherwise,  the  mischief  would  be  done,  that  we 
have  the  power  of  interfering  summarily,  and  it  is 
our  duty  to  exercise  that  power.    Now,  upon  the 
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present  occasion  enough  has  been  brought  before 
us  to  show  us  distinctly  that  there  is  an  organized 
and  persevering  system  of  agitation  which  seems 
to  be  an  interference  with  the  proper  course  of 
justice,  and  which  there  is  reason  to  believe  will 
not  be  put  a  stop  to  until  this  person,  the  claimant, 
or  defendant,  is  brought  before  us.  And,  there- 
fore, though  it  is  not  asked  on  the  part  of  the  pro- 
secution, we  think  it  right  to  make  the  order  that 
both  these  persons  shaU  attend  here  on  Wednesday 
morning  next. 

To-day  Mr.  Skipworth  and  the  defendant  ap- 
peared in  answer  to  the  summons  issued  against 
them.  Neither  of  them  was  represented  by 
counsel. 

The  affidavits  filed  by  the  prosecution  were  read 
at  length  by  the  officers  of  the  court ;  who  also 
read  an  affidavit  filed  by  Mr.  Skipworth.  The 
affidavit  of  Mr.  Skipworth,  after  giving  the 
history  of  the  case,  proceeded  to  state : 

The  meetings  oomplained  of  were  eiven  ont  to  be  called 
for  tiie  purpose  of  raising  money  for  theTiohbome  Defence 
Fund,  bnt  I  did  not  attend  them  on  that  account  alone, 
but  for  the  purpose  of  enlisting  sympathy  in  the  case.  At 
these  meetings  no  improper  wn^ua^e  was  used,  except 
under  excitement  caused  by  hostile  interruptions.  T^e 
meetings  took  place,  too,  by  reason  of  the  enormous  in- 
terest £bken  in  tne  case  throughout  the  country,  and  often 
upon  invitation  and  at  the  express  desire  of  respectable 
persons.  And  all  these  meeting  were  unanimous  in  de- 
claring a  belief  in  the  Claimant. 

As  to  the  part  he  had  taken  in  these  meetings,  Mr. 
Skipworth  went  on  to  say : 

I  have  had  no  other  object  than  to  promote  the  cause  of 
truth  and  justice.  If  I  had  made  any  improper  statements 
—ot  which  I  am  not  aware — ^it  has  been  through  inadver- 
tence, and  not  intentionally.  The  remarks  I  have  made 
upon  any  of  tiie  judges  or  law  officers  of  the  Crown  were 
meant  in  the  way  of  honest  comment  and  fair  criticism 
upon  their  public  acts  and  conduct.  I  had  not  the  slight- 
est intention  of  bringing  the  Coiurt  into  contempt,  but  my 
sole  object  has  been  to-  uphold  the  interests  of  justice, 
which  I  believed  to  be  in  jeopardy. 

Mr.  Skipworth  went  on  to  say  that  he  was  in 
court,  ana  heard  the  sentence  passed  on  Mr. 
Onslow  and  Mr.  Whalley;  and  he  thought  that 
under  the  circumstances  there'  had  been  a  degra- 
dation and  dishonour  to  the  law  which  he  felt  cfQled 
upon  to  protest  against.  The  remarks  I  made  (he 
said)  at  the  Brighton  meetin^^  as  to  the  Lord  Chief 
Justice  not  being  a  proper  judge  to  try  the  case, 
were  based  upon  notorious  and  well-known  facts, 
he  having  repeatedly  denounced  the  claimant  as 
an  impostor  -,  and  on  this  account,  Mr.  Skipworth 
said,  "  I  considered  it  improper  that  he  should 
preside."  "I  put  it  to  the  meeting,  not  in  the 
spirit  of  aspersion  or  contempt,  but  as  an  obser- 
vation fairly  called  for  by  the  position  of  the  case; 
and,  though  I  was  excited  by  a  hiss  to  say  '  I  hiss 
the  Lord  Chief  Justice,'  that  expression  escaped 
me  on  the  spur  of  the  moment ;  and,  being  sensible 
upon  reflection  that  the  expression  was  improper, 
I  withdrew  it.  But  I  cannot  forego  my  right  to 
comment  upon  the  conduct  of  a  judge  with  refer- 
ence to  a  case  before  him.  With  regard  to  the 
charge  of  attending  this  particular  meeting,  I 
must  say  that  though  I  was  not  bound  by  the  sub- 
mission and  the  pledge  given  by  the  two  members 
of  Parliament,  I  avow  that  I  attended  that  meeting 
in  defiance  of  the  threat  held  out  by  the  court,  and 
that  it  was  with  the  distinct  intention  of  setting 
that  threat  at  defiance ;  for  I  considered  that  such 
a  threat  ought  not  to  have  been  uttered  from  the 
bench,  and  it  was  my  object  to  prevent  the  stigma 


and  reproach  attaching  to  the  country  of  our  being 
a  nation  of  cowards,  and  to  show  that  there  was  A 
least  one  man  who  had  a  spark  of  public  spirit  in 
bis  breast  sufficient  to  inspire  him  to  resist  the 
attempt  made  to  extort  pledges — ^whioh  there  was 
no  legal  right  to  exact — ^not  to  attend  meetings 
admitted  to  be  lawful."  In  conclusion,  Mr.  Skip- 
worth  submitted  that  he  could  not  but  consider 
the  course  now  taken  against  him  unjust,  cruel, 
and  oppressive. 

The  defendant,  when  called  upon  hv  the  court, 
said  that  he  was  not  aware  that  ne  had  committed 
any  contempt,  and  if  he  had  done  so,  it  was  not 
his  intention.  He  submitted  that  what  he  had  stated 
was  true,  and  he  ought  to  be  tried  upon  this  charge 
against  him  b^  a  jury,  now  especialiy,  as  the  chief 
complaint  against  him  was  on  account  of  what  he 
had  said  about  the  Lord  Chief  Justice.    [Black- 
BTTRN,  J. — ^You  are  not  charged  with  a  contempt  in 
the  sense  of  having  insulted  any  member  of  the 
court,  but  with  an  attempt  to  obstruct  the  ordinary 
course  of  justice,  and  using  undue  influence  to 
prejudice  a  trial.]    He  contended  that  all  he  had 
said  related  to  the  previous  trial,  at  which  his 
counsel  had  no  opportunity  to  repl^,  and  in  conse- 
quence the  accusations  made  aeainst  him  by  the 
Attorney-General  on  behalf  of  l£e  defence  had  re- 
ceived no  answer.    Besides,  all  the  newspapers,  he 
said,  were  continually  making  attacks  upon  him. 
He   appealed  to  the  court   whether   an   article 
heaping  abuse  upon  him  in  the  8(Uwrd(vy  Review 
of  the  previous  week,  was  Mr  or  just.    [Bulck- 
BUBN,  J. — As  you  appeal  to  us,  we  are  bound  to 
answer  you,  and  to  say  that  we  think  it  is  not  just, 
and  that  we  entirely  agree  with  ^ou  in  thiniang 
that  it  was  a  most  improper  article,  for  the  very 
reason  you  are  now  brought  before  us  to  answer 
for  what  you  have  done,  and  we  only  hope  that  no 
one  will  offend  again.]    He  then  went  on  to  read 
articles  in  which  he  had  been  attacked,  and  urged 
that  as  his  counsel  had  not  been  heard  in  reply,  he 
had  no  other  means  of  meeting  these  attacks  than 
speaking  at  public  meetings.    Therefore,  it  was, 
he  said,  that  he  had  gone  from  town  to  town  trying 
to  meet  and  to  answer  these  charges,  and  to  appiecS 
to  his  fellow-countrymen  against  the  attacks  of  the 
press.    He  urged  that  he  had  a  right  to  do  so,  and 
that  the  Court  h&d  no  right  to  interfere  with  him. 
He  urged,  again,  that  this  was  the  more    just 
because  his   trial   had  been  put  off  for  twelve 
months  in  order  to  enable  the  Government,  with 
all  the  aid  of  the  Government  fonds,  to  get  up  a 
stronger  case  against  him  bv  means  of  advertismg 
for  evidence  and  other  metnods  in  Australia.     He 
urged  further  that  these  meetin^H  had  been  going  on 
for  many  months  without  being  in  any  way  objected 
to,  and  had  lately  been  brought  before  the  Court  of 
Chancery  without  any  objection:  He  ursed,  again, 
that  when,  in  1870,  he  brought  the  Ec^  before  the 
Court  of  Chancery  for  prejudicing  the  case  before 
the  hearing  and  before  the  trial,  the  Yice-Chanoel- 
lor  let  its  proprietors  off  with  payment  of  their  costs, 
and  he  had  to  pay  his  own.  After  that,  of  course,  he 
made  no  further  att-empt  to  obtain  redress  in  court, 
and  now  he  was  charged  with  "  contempt "  of 
Court  because  he  tried  to  get  redress  by  appealing 
to  the  public  himself.    He  had  attended  eighteen 
of  these  meetings,  and  had  held  at  all  of  them  the 
same  language,  and  had  never  been  interfered  with 
before  in  any  way.    He  protested  that  he  had  only 
asserted  the  right  of  a  free-bom  Englishman  in 
defending  himself,  and  he  urged  that  had  the 
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GoYemment  done  their  duty  and  behaved  fairly  he 
would  never  have  been  driven  to  this.  Finally  he 
appealed  to  the  Court  on  the  ground  that  if  they 
sent  him  to  prison  or  inflicted  a  fine  which  he  could 
not  pay  they  would  prejudice  his  defence  in  the 
prosecution  now  pending  against  him,  and  de- 
prive him  of  the  means  of  making  his  defence. 

HavfkmSf  Q.G.  (with  him  Bowen)  appeared  for 
the  prosecution,  and  briefly  submitted  the  matter 
to  the  Court. 

Blackburn,  J. — These  persons  have  been  called 
n[)Gn  to  show  cause  why  they  should  not  be  com- 
mitted for  contempt  of  court,  and  the  first  question 
is  whether  they  have  been  guilty  of  a  contempt. 
The  word  "contempt"  has  caused  persons  who 
are  not  lawyers  to  suppose  that  it  means  a  pro- 
ceeding to  protect  the  personal  dignity  of  the 
judges  from  insult  to  them  as  individuals,  and 
sometimes,  no  doubt,  persons  have  been  committed 
for  such  i)ersonal  attacks,  although,  so  far  as  their 
protection  as  individuals  is  concerned,  that  is  a 
subordinate  object,  and  the  cases  are  very  rare  in 
which  judges  would  consider  it  worth  their  while 
to  interpose  on  that  ground.  But  there  is  another 
and  more  important  object  for  which  it  may  be 
necessary  to  interpose.  Any  case  which  is  pend- 
ing, either  in  a  civil  or  criminal  court,  ought  to  be 
tried  in  the  ordinary  course  of  justice,  and  in  the 
present  case  there  is  an  indictment  against  one  of 
the  persons  before  us  which  is  now  standing  for 
trial.  That  case  ought  to  be  fairly  tried ;  but  it 
may  happen  that  proceedings  occur  such  as  have 
now  called  upon  us  to  interfere.  Sometimes  the 
course  taken  has  been  by  attacking  the  judge, 
sometimes  by  attempting  to  induce  him  to  alter 
his  opinion  or  to  take  a  course  different  from  that 
whicn  he  would  otherwise  take ;  more  commonly, 
there  is  an  attempt  to  influence  the  trial  by 
attacking  the  witnesses  or  appealing  to  public 
feeling  so  as  to  prejudice  the  tnal.  £i  all  these 
ways  great  mischief  may  be  done,  interferingwith 
the  due  and  ordinary  course  of  justice.  When 
the  attempt  is  by  an  act  which  is  itself  punish- 
able, as  conspiracy,  libel,  or  assault,  the  party 
might,  of  course,  be  indicted  for  it;  but  the 
effect,  though  sufficient  for  the  purpose  of 
punishment,  mi^ht  be  made  greater  for  the  pur- 
pose of  prevention ;  the  mischief  might  be  done, 
and  the  administration  of  justice  would  be  per- 
verted or  prejudiced.  For  that  reason,  from  the 
earliest  times,  the  Superior  Courts  of  Law  and 
Equity  have  exercised  the  jurisdiction  of  prose- 
cuting such  attempts  by  summary  proceedings 
for  contempt,  and  having  that  power,  it  is  our  duty, 
when  the  occasion  arises,  to  exercise  it.    In  the 

E resent  instance,  as  Mr.  Hawkins  has  stated, 
e  did  not  desire  to  proceed  against  the  defen- 
dant; but  we  thought  that  as  there  had 
been  an  attempt  to  interfere  with  the  course  of 
justice,  it  was  our  duty  to  interpose  against  him, 
and  we,  therefore,  ourselves  ordered  him  to  attend. 
And  I  am  bound  to  say  that  he  has  defended 
himself  here  with  great  propriety,  and,  making 
allowance  for  the  want  of  legal  knowledge,  he  has 
taken  every  point  in  his  favour  which  the  ablest 
counsel  could  have  done.  Nevertheless,  he  has 
not  succeeded  in  showing  us  that  he  has  not  been 
guilty  of  a  contempt.  He  has  urged  that  the 
matter  ought  to  be  tried  by  a  jury,  but  the  ques- 
tion is  not  now  whether  he  is  innocent  or  guilty  on 
the  indictment  on  which  he  will  be  fairly  tried  here- 
after.   The  attempt  to  prejudice  the  trial  is  the 
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offence  with  which  he  is  now  charged.    We  are 
not  to  inquire  whether  what  he  has  stated  be  true 
or  false,  but  whether  the  course  he  has  taken  be 
such  as  to  show  that  he  intended  to  influence  the 
trial  and  prejudice  the  question    by  appeals  to 
public   feeling.     All   sucn   attempts  amount  to 
contempt  of  court,  and  we  hardly  think  it  neces- 
sary to  cite  an^  authorities  on  the  point.     We 
need  only  mention  one,  Mr.  Lechmere  Charlton's 
case  (2  Myl.  &  Cr.  316).    Lord  Cottenham,  after 
citing  authorities,  said  in  that  case,  p.  342,  "  All 
the  authorities  tend  to  the  same  point ;  they  show 
that  it  is  immaterial  what  measures  are  adopted, 
if  the  object  is  to  taint  the  source  of  justice  and 
to  obtain  a  result  of  legal  proceedings  different 
from  that   which  would  follow  in  the  ordinary 
course.    It  is  a  contempt  of  the  highest  order,  and 
although  such  a  foolish  attempt  as  this  cannot  be 
supposed  to  have  any  effect,  it  is  obvious  that  if 
sucn  cases  were  not  punished,  the  most  serious 
consequences  might  follow.    If  I  consulted  my 
own  personal  feelings  upon  the  subject,  I  should 
pass  by  these  letters  as  a  foolish  attempt  at  undue 
influence;   but  if  I  were  to  adopt  that  course,  I 
should  consider   mvself  guilty  of  a  very  great 
dereliction  of  my  nigh  duty.    The  order  must 
therefore  be  made  absolute  for  the  committal  of 
Mr.  Lechmere  Charlton  to  the  Fleet."      These 
words  indicate  the  kind  of  contempt  which  has 
been  attempted  in  the  present    instance,  where 
there  has  been  an  attenipt  by  means  of  vitupera- 
tion to  deter  the  Lord  Chief  Justice  from  taking 
any  part  ih  the  trial,  and  also  by  attacks  upon  the 
witnesses  themselves,  to  influence  the  public  mind 
and  prejudice  the  jury.    Mr.  Skipwortn  has,  in  so 
many  words,  said  that  he  intended  to  do  so,  and 
that  he  will  do  it  again.    Such  a  course,  we  are  all 
of  opinion,  amounts  to  a  contempt  of  court.    We 
have  then  to  consider  whether  it  is  the  less  so 
because  it  is  foolish  and  ineffectual.    It  is  true 
that  it  is  utterly  ineffectual.    Before  these  meet- 
ings had  been  neard  of,  it  came  to  be  a  question 
wnether  the  case  should  be  tried  before  a  single 
judge  or  at  bar — that  is,  before  the  full  court, 
or  several  judges  of  it,  when  each  judge  takes 
part  in  the   proceedings,    and,  possibly,  as  has 
actually    happened,    they    may    have    different 
opinions  and  express  them.    That  occurred  in  the 
trial  of  the  Seven  Bishops,  and  the  judges  ex- 
pressed different  opinions   and  gave   conflicting 
directions  to  the  jury,  the  result  of  which  was  an 
acquittal.     Such  is  the  nature  of  a  trial  at  bar; 
and    it    is  within  my  personal  knowledge  that 
before  any  application  was  made  on  the  subject, 
the  Lord  Chief  Justice  stated  that  he  thought  it 
right,   as  it  was  likely  to  be  a    case    of   much 
magnitude  and  importance,  that  more  than  one 
judge  should  sit  to  assist  him  in  the  trial.    After- 
wards the  Attorney-General,  as  was  his  privilege, 
prayed   a    trial  at  bar,    and  that   was   at  once 
acceded  to.    It  was,  however,  the  personal  desire 
of  the  Lord  Chief  Justice  that  tne  case  should 
not  be  tried    by  himself  alone,  but  by  several 
judges    at   bar.     That   being    so,  we    nnd    that 
meetings   are   held  at  which  the  object  appears 
to  have  been,  by  means  of  vituperation,  to  deter 
the  Lord  Chief  Justice  from  sitting  at  the  trial. 
They  will,  however,  have  no  such  eftect.    There  is 
not  and  never  has  been  the  slightest  doubt  in  my 
mind,  nor  in  the  mind  of  any  member  of  the  court, 
that  it  would  be  a  ^at  dereliction  of  duty  on  the 
I  part  of  the  Lord  Chief  Justice,  or  at  least  a  culpable 
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weakness  on  his  part,  if  he  were  to  yield  to  this 
influence  and  renain  from  sitting  on  the  trial  of 
the  case.  There  is  not,  however,  the  slightest  idea 
of  doing  so.  The  Lord  Chief  Jostioe  is  of  opinion 
that  it  is  his  duty  to  sit  on  the  trial,  and  we  are 
all  of  the  same  opinion.  In  the  course  of  these 
proceedings  various  observations  have  been  made 
reflecting  upon  him,  or  upon  other  persons,  but 
principauy  as  to  what  the  Lord  Chief  Justice  is 
supposed  to  have  said  on  various  occasions  on 
the  subject;  but  it  is  not  right  that  a  judge 
in  the  high  position  of  the  Lord  Chief  Justice 
should  be  exposed  to  such  attacks  and  expected  to 
come  forward  to  deny,  to  explain,  or  to  refute 
them.  A  judge  in  his  position  cannot  be  expected 
to  come  forward  to  vindicate  himself  from  such 
imputations.  As  I  am  not  to  sit  upon  the  trial,  I 
may  permit  mvself  to  say  that  I  am  sure  it  will  be 
conducted  with  perfect  impartiality.  These  at- 
tacks, then,  have  failed  in  their  object,  but  it  is 
not  the  less  incumbent  upon  us  to  visit  them,  for 
in  ftiture  cases  the  influence  exerted  might  be  more 
formidable  and  require  the  strongest  measures  to 
repress  it.  We  may  imagine  the  case  of  a  popular 
person  indicted  for  sedition  or  treason,  and  ap}>6al- 
mg  to  public  sympathy  and  support.  It  might 
require  considerable  nerve  to  resist  such  attempts, 
andif  we  weretopass  over  the  present  instance,  wnen 
the  more  formidable  case  arose,  in  which  our  suc- 
cessors might  And  themselves  obliged  to  interpose, 
they  might  find  themselves  seriously  embarrassed 
by  the  precedent  we  should  have  set.  Besides, 
it  would  be  a  great  public  scandal  if  these  proceed- 
ings were  allowed,  and  it  is  essential  that  they 
should  be  stopped..  That  being  the  view  we  take 
of  our  duty  upon  this  occasion,  there  can  be  no 
doubt  that  both  these  persons  have  attended  public 
meetings  with  the  intention  of  influencing  the 
ordinary  course  of  justice  and  prejudicing  the  trial, 
and  we  can  come  to  no  other  conclusion  than  that 
they  have  been  guilty  of  a  contempt  of  court.  The 
second  question  that  arises  is  what  should  be 
their  sentence.  I  would  observe  that  under  ordi- 
nary circumstances  the  Lord  Chief  Justice  would 
preside  here,  and  his  absence  is  not  to  be  supposed 
as  at  all  inconsistent  with  anything  I  have  said. 
But  we  have  to  determine  the  amount  of  punish- 
ment for  an  oflence  which  has  mrtly  consisted  of 
personal  attacks  upon  the  Lord  Chief  Justice ;  and 
where  that  is  the  case  there  is  the  risk  that  his 
feelings  might  be  tliought  vindictive,  and  the  still 
greater  risk  that  his  anxiety  to  avoid  it  might  lead 
him  to  be  too  lenient,  and  therefore  it  was  desir- 
able that  he  should  avoid  this  difficulty  by  being 
absent  on  the  occasion.  In  a  court  of  equity, 
where  there  is  onlv  a  single  judge,  it  would  not  oe 
possible  to  avoid  it;  out  here  it  is  so,  and 
therefore  he  has  not  thought  fit  to  take  any 
part  in  fixing  the  amount  of  punishment.  Having 
said  so  much,  we  proceed  to  consider  what  should 
be  the  sentence  in  this  case.  And  first,  as 
to  Mr.  Skipworth,  I  cannot  see  anvthing  in  his 
favour.  He  has  deliberately  come  forward,  as  he 
avows,  to  influence  the  trial  of  the  case ;  he  declares 
the  claimant  to  be  innocent,  and  tries  to  persuade 
the  public  that  he  is  so.  Up  to  lEist  Monoay  week 
hemighthavesupposedhe  was  doingnothing  wrong, 
but  on  that  day  ne  was  present  in  court  and  hea^ 
Mr.  Onslow  and  Mr.  Whalley  declared  guilty  of 
contempt.  Having  heard  that  judgment,  he  went 
down  to  Brighton  and  held  a  public  meeting,  at 
which  he  denounced  the  Lord  Chief  Justice,  and 


spoke  in  terms  not  very  complimentary  to  the  rest 
of  the  court.  I  am  reminded  by  my  brother 
Mellor  that  Mr.  Skipworth  is  a  barrister  and  ought 
to  know  better;  but,  though  a  barrister,  it  is 
evident  that  he  is  no  lawyer.  For  such  an  G^ggia- 
vated  oflence  we  must  impose  a  sentence  of  fijae 
and  also  of  imprisonment,  and  the  flrst  question  is 
as  to  the  amount  of  the  fine,  which  must  not  be 
excessive,  but  still  must  be  sufficient  to  be  deter- 
rent, and  within  those  limits  the  amount  is  within 
our  discretion.  Upon  the  whole,  we  think  that 
the  amount  ought  to  be  5001.  To  that  we  must 
add  a  term  of  imprisonment,  and  that  also  must 
be  sufficient  to  prevent  the  mischief  of  interfer- 
ence with  the  trial  which  is  to  be  held  in  April 
next.  We  thipk,  therefore,  that  the  term  of  im- 
prisonment must  be  three  months.  Then,  as  to 
the  other  defendant  on  the  indictment — ^no  doubt 
he  has  attempted  to  influence  the  course  of  justice, 
and,  therefore,  has  been  guilty  of  a  contempt,  but 
there  are  differences  and  mitigating  circumstances 
in  his  case.  One  great  diflerence  is  this — that  he 
is  a  party  in  the  case,  to  whom  some  latitude  must 
be  allowed ;  and  although  we  think  he  has  gone 
beyond  that  limit,  still  it  is  a  consideration  to  be 
borne  in  mind.  Again,  it  is  to  be  considered  that 
he  was  assailed  by  attacks  in  the  Press  calculated 
to  prejudice  his  trial,  and  if  he  had  confined  him- 
self to  answering  those  attacks,  though  he  might 
still  have  been  guilty  of  a  contempt,  it  would  have 
been  one  of  which  this  court  might  have  been 
reluctant  to  take  notice.  There  is  another  con- 
sideration to  which  he  has  very  justly  ad- 
verted— ^that  we  must  take  care  in  passing 
sentence  upon  him  not  to  do  anything  that 
might  prejudice  him  in  his  defence,  if  we 
were  to  impose  a  fine  or  inflict  imprisonment  it 
might  have  that  eflect,  but  it  is  necessary  that 
th^e  proceedings  should  be  stopped.  Taking 
these  things  into  consideration,  we  are  of  opinion 
that  the  proper  course  would  be  that  he  should 
give  security,  himself  for  500L,  and  another  for 
500Z.,  that  he  will  be  of  good  behaviour  and  not  be 
guilty  of  any  contempt  of  court  for  the  period  of 
wree  months ;  otherwise  he  must  be  imprisoned 
until  then. 

Mbllor,  J. — ^I  entirely  concur  in  what  my 
brother  Blackburn  has  expressed  upon  the 
matter.  I  entertain  no  doubt  whatever  of  the 
character  of  the  contempt,  or  that  it  is  one  which 
it  is  our  duty  to  repress ;  and  I  asree  with  the 
reasons  he  has  given,  and  also  in  the  distinction 
he  has  drawn  between  the  cases  of  the  two  persons 
now  charged  before  us. 

LirsH,  J. — ^I  am  of  the  same  opinion,  and  have 
nothing  to  add  to  the  observations  of  my 'brother 
Blackburn. 

QuADT,  J. — I  also  entirely  agree  with  my  brother 
Blackburn. 

BiACKBUBN,  J.  then  formally  passed  the  sentence 
of  the  Court  accordingly. 


Mondanf,  J<m,  27, 1873. 

BbG.  V,  JONBS. 

Quo  waarcmto — User  of  office — DecUurcUion  of 
defendcm^e  own  election. 

It  appea/red,  wpon  a  rule  for  a  quo  warranio,  thai 
ike  defendant  had  prended  <U  a  vestry  meeting 
convened  for  the  pv/rpose  of  eUdvnq  a  memher  of 
a  bwrial  hoaard,  under  15  ^  16  VtcL  o.  85,  a.  12, 
that  he  and  others  were  proposed  wnd  seconded ; 
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that  Ae  declared  himeelf  elected;  that  the  derk 

wmie  to  the  clerk  of  the  Burial  Board  informing 

him  of  ihe  defendant e  election ;  and  that  at  the 

next  veetry  meeting^  when  defendant  ogam  pre- 

eidedf  the  minuiee  of  the  vrevioue  meeting,  one  of 

which  was  a  memorandum  of  the  defendants 

decUon^  were  tmanimoiMly  oonfirmed.  Defendant 

etated  in  an  aMda^xit  that  he  had  dedined  to 

attend  any  of  the  meetvnge  of  the  hoard,  and  he 

had  not  ai  ojwy  time  acted  or  claimed  the  right  to 

ados  a  member  of  the  Board : 

Heldg  thai  this  wsls  not  a  sufficient  user  of  the  office 

to  found  an  a^licationfor  an  information  m  the 

ncUure  of  a  quo  warranto. 

This  was  a  nue  nisi  calling  upon  Philip  Jones  to 

show  canse  why  an  information  in  the  nature  of  a 

quo  warranto  should  not  be  exhibited  against  him 

to  show  by  what  authority  he  claims  to  exercise 

the   oS&ce  €i  a  member  of  the  Kingston-upon- 

Thames  Burial  Board,  on  the  following  grounds : 

first,  that  the  majority  of  votes  was  given  to  the 

relator,  Cleaveland  Phillips,  and  not  to  the  said 

Philip  Jones ;  secondly,  that  the  return  by  the 

chairman,  the  said  Pnilip  Jones,  of  himself  was 

a  bad  return;  thirdly,  tnat  his  vote  was  bad; 

fourthly,  that  the  votes  of  the  deputy  vestrv  clerk 

and  of  the  paid  auditor  were  bad ;  fifbhlv,  that  the 

adjournment  of  the  meeting  of  the  18th  July  last 

was  illegal  and  improper. 

By  15  &  16  Vict.  o.  85,  s.  11 : 

In  OMO  of  siidh  rMolntioB  as  af  oreeaid — (t.e.,  a  resolution 
of  veatry  to  provide  a  burial  ground),  the  vestry  shall 
appoint  not  lees  than  three  nor  more  than  nine  persons, 
being  ratepayers  of  the  parish,  to  be  the  Bnrial  Board  of 
sach  parish ;  of  whom  one- third,  or  as  nearly  as  mav  be 
one-third  (to  be  determined  among  themselves)  shall  go 
out  of  office  yearly,  at  sneh  time  as  shall  be  from  time  to 
time  fixed  by  the  vestiy,  but  shall  be  eligible  for  immediate 
reappointment. 

By  sect.  12 : 

Axl^  vacancies  in  the  Board  may  be  filled  up  by  the 
vestry  when  and  as  the  vestry  shall  think  fit. 

A  special  vestry  meeting  of  the  parish  of  Kine- 
ston-on-Thames  yras  duly  held  on  the  18th  Ju^ 
last,  in  accordance  with  a  request  from  the  Burial 
Board  of  the  said  parish,  for  the  purpose  of  electing 
a  member  of  the  said  Burial  Board  in  the  place  of 
another  member  lately  deceased. 

The  said  Philip  Jones  was  voted  to  the  chair, 
which  he  occupied  during  the  meeting;  and  he 
acted  as  returning  officer. 

The  said  Cleaveland  Phillips,  and  Philip  Jones 
were  each  proposed  and  seconded  for  the  vacant 
office,  and  the  said  Philip  Jones  as  chairman  and 
returning  officer  took  a  snow  of  hands  for  the  said 
Cleaveland  Philips  and  also  for  himself.  He 
declared  himself  to  be  elected  by  a  majority  of 
votes,  and  on  the  same  day  the  clerk  to  the  vestry 
wrote  to  the  clerk  of  the  said  Burial  Board,  inform- 
ing him  that  at  this  vestry  meeting  "  it  was  resolved 
that  Mr.  Philip  Jones  be  elected  a  member  of  the 
Burial  Board,  and  to  fill  the  vacancy"  aforesaid. 
The  said  Cleaveland  Philips  immediately  gave 
notice  to  every  one  concerned  that  he  clauned  to 
be  elected  instead  of  the  said  Philip  Jones,  on  the 
ground  amongst  others  that  the  said  Philip  Jones 
could  not  return  himself,  and  that  he  voted  for 
himself ;  but  the  said  Philip  Jones  never  disclaimed 
to  be  a  member  of  the  said  Burial  Board,  and  has 
since  received  all  notices  of  meetings  of  the  said 
Board. 

It  appeared  from  the  affidavit  of  the  defendant' 
the  saia  Philip  Jones,  that  he  was  churchwarden 


of  the  parish,  and  accustomed  to  preside  at  the 
vestry  meetings  in  the  absence  of  the  vicar.  He 
denied  that  he  voted  for  himself,  and  asserted  that 
he  was  returned  by  a  majority  of  the  members  of 
the  vestry  present.  He  stated  that  at  the  subse- 
quent meetiuff,  when  he  was  again  in  the  chair, 
tne  minute  oi  the  previous  meeting,  to  the  effect 
that  he  was  duly  elected  member  of  the  Burial 
Board,  was  unammously  confirmed.  BLis  affidavit 
also  contained  the  following : — "  I  have  declined 
to  attend  any  of  the  meetings  of  the  said  Burial 
Board,  and  I  have  not  at  any  time  acted  or  claimed 
the  right  to  act  as  a  member  of  the  said  Burial 
Board.'' 

Field,  Q.C.  and  Pearce,  showed  cause  against 
the  rule. — This  paragraph  of  Mr.  Jones'  affidavit 
is  sufficient  to  show  that  a  qtu>  warranto  will  not 
apply  to  this  case.  It  was  beld  in  The  King  v. 
WnitweU  (5  Term  Bep.  85),  that  there  must  be  an 
user  as  well  as  a  claim  of  a  franchise  in  order  to 
found  an  application  for  an  information  in  the 
nature  of  a  quo  warranto.  Stating  that  the  de- 
fendant who  was  elected  to  an  office  had  tendered 
himself  to  be  sworn  in  is  not  sufficient.  Here  the 
defendant  has  not  gone  even  so  far  as  that. 

/.  Brown,  Q.C.  and  Foard  supported  the  rule : — 
The]  defendant  publicly  declared  himself  duly 
elected,  and  the  clerk  to  the  vestry  over  which  he 
had  presided,  wrote,  informing  the  Burial  Board 
of  his  election.  Further  he  himself  states  that  the 
minute  of  his  election  was  in  his  presence  unani- 
mously confirmed.  According  to  The  King  v.  Tate 
(4  East,  337),  a  swearing  in,  though  defective  in 
law,  yet  being  such  whereby  the  party  claimed  at 
the  time  to  be  a  free  burgess  of  a  corporation,  was 
sufficient  user  of  the  office  to  warrant  an  informa- 
tion in  nature  of  quo  warranto  against  him,  and 
not  like  a  mere  chum  of  the  office.  The  circum- 
stances of  this  case  constitute  more  than  a  mere 
claim  of  the  office  by  the  defendant ;  they  amount 
to  an  acceptance. 

BiACKBUBN,  J.,  cited  The  King  v.  Ponsonby 
(2  Brown's  Cases  in  Parliament,  311.) 

BLA.CKBUBK,  J. — ^Whcu  One  considers  the  nature 
of  a  quo  warranto,  it  is  clear  that  the  writ  is 
applicable  only  to  a  person  in  the  exercise  of  an 
office  or  franchise.  Every  information  allies 
that  the  defendant  at  a  certain  place,  on  a  cer- 
tain day,  did  use  and  exercise,  and  from  thence 
continually  afterwards  to  the  time  of  exhibit- 
ing tlus  information  hath  there  used  and  exer- 
cised, and  still  doth  there  use  and  exercise, 
without  any  legal  warrant,  royal  grant,  or  ri^ht 
whatsoever,  the  office  of,  (S^.,  and  for  and  during 
all  the  time  last  above  mentioned  hath  there 
claimed,  and  still  doth  there  claim  to  be,  &o. 
(Comer's  Crown  Practice,  form  No.  clix.)  These 
alleffations  could  not  be  made  concerning  the  acts 
of  the  defendant  here.  The  King  v.  Tate,  is  in  my 
opinion  quite  right,  but  there  is  no  such  user  here. 

Melloa  and  Quain,  J  J.  concurred. 

Rule  discharged. 

Attorney  for  relator,  R,  G,  Hanroit, 

Attorney  for  defendant,  Q,  C,  Sherrard. 


Wednesday,  Jan,  29, 1873. 
Beg.  v.  The  Postmastbr-Geneeal. 

Mandanvus — BaMng  of  telegraph  posts  and  wires — 
Assessment — The  Telegraph  Acts  1868  and  1869 
(31  J-  32  Vict.  c.  110 ;  32  ^  33  Vict,  c,  73.) 

A  vestry  applied  hy  mandamus  to  compel  the  Post' 
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ma8ter*0ener<d  to  pay  poor  rates  upon  the  rate' 
able  vahue  of  telegraph  posts  and  wires,  as  fixed 
by  on    assfissment  committee.      The  Postmaster' 
^m^al  had  Umdered  a  moOer  amount,  propor- 
Oonaie  to  a/n  a^sessm^U  fixed  by  the  Vom/ntis' 
sioners  of  the  Treasv/ry,  which  the  vestry  had 
refused. 
Held,  thai  by  the  Telegraph  Acts  1868  arid  1869,  no 
duty  is  cast  upon  the  I^osmaster-Oeneral  to  pay 
the  raJtes  imposed  by  those  Acts ;  and  that  there 
is  no  remedy  by  rrumdamus  against  him  to  enforce 
tJte  payment  of  raJtes  fixed  by  an  assessment  com- 
mittee. 
A  RULE  nisi  for  a  Ttiandamus  had  been  obtained  by 
Poland,  on  behalf  of  the  yestry  of  the  parish  of 
Marylebone,  to  compel  the  Postmaster- General  to 
pay  the  sum  of  104^.  Ss.  4<2.,  the  amount  at  which 
the  telegraph  wires  in  the  said  parish  had  been 
rated  by  the  assessment  committee  for  the  pay- 
ment of  poor  rates. 

The  property  assessed  consisted  of  telegraph 
wires  and  the  posts  supporting  them.  There  had 
been  no  assessment  before  1868,  in  which  year  all 
the  telegraphs  became  the  property  of  the  Post 
Office  Department  of  the  Goyemment.  It  was, 
howeyer,  admitted  that  they  nught  haye  been 
assessed,  and  were  properly  assessable.  The 
Postmaster-General  had  notice  that  the  property 
was  assessed  at  5001.,  and  that  the  rates  due 
amounted  to  the  sum  for  which  the  rule  had  been 
obtained.  The  Postmaster-Greneral  gaye  notice 
of  appeal  against  this  rate,  but  did  not  prosecute 
the  appeal.  Subsequently  he  tendered  to  the 
yestry  41.  3«.  Ad.,  the  proportionate  rate  upon  an 
assessment  of  202.,  which  was  the  amount  nzed  as 
the  assessment  of  the  poles  and  wires  in  the  Mary- 
lebone pc^i^h  by  the  Commissioners  of  the  Trea- 
sury. The  yestiy  refused  this  tender  and  obtained 
the  rule  now  argued. 

The  AttomeU'Qeneral  (Sir  J.  D.  Coleridge,  Q.C.) 
and  Bowen  showed  cause : — The  two  <]uestions 
are :  first,  whether  this  court  has  jurisdiction  to 
afford  a  remedy  by  m>andamtis  against  the  Post- 
master-General P  secondly,  whether  the  assessment 
committee  is  the  proper  authority  for  determining 
the  rateability  and  assessment  of  this  property? 
Under  the  Telegraph  Act  1868  (31  &  32  Yict. 
c.  110),  which  is  an  Act  to  enable  Her  Majesty's 
Postmaster-General  to  acquire  work  and  maintain 
electric  telegraphs,  it  is  delared  expedient,  in  the 
preamble,  that  the  Postmaster-General  be  em- 
powered to  work  telegraphs  in  connection  with 
the  administration  of  the  Post-office ;  and  by  sect.  4 
"  It  shall  be  lawful  for  Her  Majesty's  Postmaster- 
General,  and  he  is  hereby  authorized,  with  the  con- 
sent of  the  Lords  Commissioners  of  Her  Majesty's 
Treasury,  from  time  to  time  out  of  any  moneys 
which  may  be  from  time  to  time  appropriated  by 
Act  of  Parliament,  and  put  at  his  dispo^  for  that 
purpose,  to  purchase  for  the  purposes  of  this  Act 
the  whole,  or  such  parts  as  he  shall  think  fit,  of 
the  undertaking  of  any  company ;  and  any  under- 
taking, and  all  other  property  purchased  under 
the  powers  of  this  Act,  shall  be  yested  in  and  held 
by  Her  Mi^'esty's  Postmaster-Genend  in  his  corpo- 
rate capacity,  and  his  successors,  proyided  always 
that  no  such  purchase  be  made  and  that  no  agree- 
ment, other  than  the  agreement  confirmed  by  this 
Act  for  any  such  purchase,  be  binding,  unless  the 
said  ajDpreement  be  accompanied  by  a  minute  from 
the  Commissioners  of  Her  Majesty's  Treasury,  in 
which  the  grounds  of  the  agreement  shall  be  set 


forth,  shall  haye  lain  for  one  month  on  the  table 
of  both  houses  of  Parliament  without  disapproyal ;" 
and  by  sect.  22,  "  All  land,  property,  and  under- 
takings purchased  or  acquired  by  the  Postmaster- 
G^nend  under  this  Act  shall  be  ass^sable  and 
rateable  in  respect  to  local,  municipal,  and  paro- 
chial rates,  assessments,  and  charges,  at  sums  not 
exceeding  the  rateable  yalue  at  which  such 
land,  property,  and  undertakings  were  pro- 
perly assessed,  or  assessable  at  the  time  of 
such  purchase  or  acquisition."  It  appears  from 
this  statute  that  the  Postmaster-General  is  em- 
powered to  act  only  under  the  directions  of 
tlie  Commissioners  of  the  Treasury  ;  it  was 
clearly  shown  in  the  case  of  Reg.  y.  The  Lords 
Commissioners  of  the  Treasury  (L.  Kep.  7  Q.  B.  387 ; 
26  L.  T.  Rep.  64),  argued  last  year,  that  all  pjay- 
ments  by  the  Treasury  are  subject  to  the  reyiew 
of  Parliament ;  and  it  was  held  that  this  court  had 
no  jurisdiction  oyer  the  Treasury  by  m<indam/us. 
This  Act  of  itself  should  therefore  be  sufficient  to 
establish  the  first  point,  but  the  Telegraph  Act 
1869  (32  &  33  Yict.  c.  73),  makes  the  matter  dear. 
The  preamble,  after  reciting  the  agreements 
entered  into  by  the  Postmaster-General  under  the 
Telegraph  Act,  1868,"  and  the  sums  of  money 
fixea  for  the  payment  of  transfers  effected  by  him, 
states  that  "it  is  necessary  to  giye  authority  to  the 
Commissioners  of  Her  Majesty's  Treasury  to  raise 
the  funds  which  will  be  required  to  enable  the 
Postmaster-General  to  carry  into  effect  the  arrange- 
ments hereinbefore  mentioned,  and  the  other  pur- 
poses of  the  recited  Act  and  this  Act."  By 
sect.  13,  power  is  giyen  to  the  Commissioners  of 
the  Treasury  to  raise  money  by  certain  modes 
therein  mentioned,  and  the  interest  upon  sucli 
securities  shall  be  chargeable  upon  and  payable 
out  of  the  consolidated  fund  or  the  growing  pro- 
duce thereof.  By  sect.  14 :  "  The  amountjso  raised, 
or  the  stock  so  created  shall  be  placed  to  an 
account  at  the  Bank  of  England  in  the  names  of 
the  Commissioners  for  the  Boduction  of  the 
iN'ational  Debt,  and  shall  be  appropriated  by  the 
said  commissioners  in  such  manner  and  tnoifl- 
f erred  to  such  parties  as  shall  be  directed  by  the 
Postmaster-GenextJ  for  the  purposes  ci  the  Tele- 
graph Acts,  under  such  regulations  as  shall  be 
prescribed  by  the  Commissioners  of  Her  Majesty's 
Treasury;"  by  sect.  19,  "The  gross  reyenue  re- 
ceiyed  by  the  Postmaster-General  for  the  trans- 
mission of  messages  by  means  of  electric  tele- 
graphs  shall  be  paid  into  the  Exchequer  to  the 
account  of  the  Consolidated  Fund;  and  the 
expenses  incurred,  with  the  sanction  of  the  Com- 
missioners of  Her  Majesty's  Treasury,  in  working, 
maintaining,  or  extending  telegraphs,  shall  be 
TOttd  out  or  moneys  to  be  yoted  by  Parliament." 
B^  sect.  20,  "There  shall  be  laid  before  both 
Houses  of  Parliament  on  or  before  the  31st  day  of 
March  in  eyeryyear  an  account  showing  the  gross 
amount  receiyea  during  the  preyions  year  ending 
the  31st  day  of  DecemW,  the  amount  of  expenses 
incurred  during  the  year,  and  the  balance  remain- 
ing applicable  to  pay  the  aimuities,  or  the  interest 
falling  due  upon  the  securities  issued  under  the 
authority  of  this  Act ;  and  as  a  sinking  fund  for 
the  redemption  of  such  securities,  and  the  surplus 
remaining  after  deducting  the  amount  of  such 
expenses,  and  of  such  annuities  and  interest,  shall 
be  issued  out  of  the  Consolidated  Fund,  or  the 
growing  produce  thereof,  to  the  Commissioners 
for  the  Seduction  of  the  National  Debt,  to  be 
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applied  in  reductdon  of  debt  to  an  amount  equiva- 
lent to  that  created  by  the  annuities  or  Becurities 
issued  under  the  provisions  of  this  Act ; "  and  by 
sect  21,  "  A  copy  of  all  regulations  which  may  hie 
made  by  the  Postmaster-General,  with  the  consent 
of  the  Commissioners  of  Her  Majesty's  Treasury 
under  the  said  Telegraph  Acts,  shall  also  be  laid 
before  both  Houses  of  Parliament."    Now  when 
the  object  and  provision  of  these  Acts  are  looked 
at,  it  will  be   seen   that  the    whole  control   of 
the  telegraphs  was  intended  to  b6  kept  under 
Parliament.    The  monev  to  be  employed  in  any 
way  in  acquiring  the  telegraphs  is  to  be  voted  by 
Parliament,  and  the  expenses  incurred  in  main- 
tamiI^|^  them  is  also  to  be  voted  by  Parliament. 
And  in    paying    away  the  money  so  voted   for 
expenses,  the    Postmaster- Genervd  can  only  act 
under  the  authority  of  the  Commissioners  of  the 
Treasury,  whose  servant  in  that  respect  he  is,  so 
that  the  present  case  comes  distinctly  within  the 
aathority  of  Beg,  v.  Ths  Lords   GonMniasionera  of 
ihe  Treatwry,  before  cited,  where  it  was  held  that 
no  mandamus  could  issue  to  compel  the  payment 
of  money  by  the  Commissioners  of  the  Ireasnr^. 
[Melloh,  J. — But  are  rates   "expenses"   within 
the  meaning  of  the  19th  section?    Blackbukn,  J. 
—Yes,  it  was  held  that  rates  were  expenses  of 
nudntenanoe  in   The  Mersey  Bocks  v.  GameroUi 
11  H.  of   L.  443.]    It  might  be  that,  had  the 
Postmaster-General  actually  received  the  money 
for  the  payment  of  these  rates  and  refused  to  part 
with  it,  the  case  would  then  fiiU  within  Eex  v. 
The  Lords    Commissioners   of  the    Treaewry  (4 
A.  k  E.  286,  976),  which  was  distinguished  in  the 
other  case  referred  to,  but  he  has  not  a  sixpence 
beyond  the  4Z.  3«.  4d.,  which  has  been  tendered 
and  refosed,  nor  can  he  have  more,  for  by  the 
terms  of   the  Act,  he  is  bound  to  pay  over  the 
whole  of  the  gross  income   he  receives  to  the 
TreasuiT.    [Blackbitbn,  J. — But  what  remedy  h^ 
the  nansh  P    The  22nd  section  of  the  first  Act 
deany  entitles  the  parish  to  payment  of  the  rates. 
Do  you  contend  that  the  Treasury  Commissioners 
are  themselves  to  be  sole  judges,  as  to  the  amount 
of  the  assessment  upon  which  the  rates  are  to  be 
paid?]    Yes.    That  is  the  second   point.    It  is 
dear  that  the  Govemmeiit  intended  to  keep  the 
whole  management  of  this  Act  under  their  con- 
trol; many  of  the  properties  were  of  small  or  no 
value  at  tne  time  they  were  acquired,  inasmuch  as 
they  were  in  the  hands  of  different  struggling  or 
needy  companies,  but  they  became  at  once  of  great 
value  when  by  the  transfer  to  the  Grovernment 
th^  formed  parts  of  one  larce  and  important 
property;  ana  where  there  had  previously  been 
no  assessments  of  such  parts  the  Government 
did  not  intend  that  the  parish  authorities,  who 
would  probably  be  influenced    by  the  increased 
value,  should  proceed  to  assess ;  but  that  the  fixing 
of  such  assessment,  together  with  the  other  part 
of  the  management  of  the  Act  should  be  retained 
in  their  own  hands.    But  this  question  does  not 
arise  if  the  first  point  is  decided  in  the  defendant's 
favour. 

Sir  /.  Ka/rslake,  Q.C.  and  Foland  (in  support  of 
the  rule). — ^This  is  Crown  property,  but  it  is  made 
rateable  by  statute.  The  Question  is.  How  are  the 
rates  to  be  recovered,  and  irom  whom  ?  The  24th 
section  of  the  first  Act  provides  that  if  Parliament 
pats  no  moneys  at  the  disposal  of  the  Postmaster- 
General  for  the  purpose  oi  carrying  out  the  provi- 
sional agreements  then  entered  into  with  the  dif- 


ferent companies,  the  Postmaster-Gbneral  shall 
thereupon  pay  to  the  several  companies  "  all  rea- 
sonable costs  and  expenses  incurred  by  them  in 
relation  to  any  proceedings  taken  imder  this  Act.'* 
If  no  money  is  voted,  then  he  is  to  pay  the  ex- 
penses. The  Act  does  not  say  where  the  money 
to  pav  such  expenses  is  to  come  from,  but  it  does 
say  that  he  shall  pay ;  it  casts  a  statutory  duty 
upon  him.  It  is  submitted  the  22nd  section  is  in 
effect  the  same.  True,  it  does  not  in  words  say 
the  Postmaster- General  "shall  pay,"  but  it*  says 
the  property  acquired  by  him  under  the  Act  shall 
be  assessable.  He  is  the  occupier  of  the  property, 
and  as  such  is  ^ma  fwde  liable  for  tne  rates. 
The  22nd  section  says  the  rates  are  to  be  paid.  It 
follows  that  the  Postmaster- General  is  the  proper 
person  to  pay  these  rates,  and  to  say  he  has  no 
lunds  is  no  more  an  answer  to  this  claim  than  it 
would  be  to  a  claim  by  a  company  for  expenses 
under  the  24th  section.  The  duty  exists  equally 
under  both  sections.  [Blackbukn,  J. — But  if  we 
put  that  construction  on  the  22nd  section,  and 
nold  the  Postmaster-General  liable  as  occupier, 
your  remedy  would  be  by  distress.  For  the  pur- 
poses of  a  rwrndamus  you  must  show  that  he  has 
public  moneys  which  he  wrongfully  refuses^  to  pay 
away.]  Here  no  distress  is  legallv  capable  of 
being  taken ;  so  that  the  only  remedy  is  oy  mari- 
damus.  That  of  itself  is  a  reason  why  the  court 
should  grant  it.  [Lush,  J. — ^Yes ;  if  there  be  a 
duty.] 

BiiACKBUfiN,  J. — I  have  no  doubt  whatever  but 
that  it  was  intended  by  the  22nd  section  that  the 
parish  should  not  be  losers  by  the  transfer  of  the 
telegraphs — ^that  they  should  have  the  same  rates 
they  had,  or  ought  to  have  had  previously.  But 
the  Act  provides  no  means  of  enforcing  the  pay- 
ment, and  in  that  respect  it  is  defective.  All  we 
can  do  is  to  i*efuse  the  writ. 

Mbllob,  Lush,  and  Quain,  JJ.,  concurred. 

Bule  discharged. 

Attorneys  for  applicants,  Clarlcson,  Son,  and 
QreentoeU. 

Attorney  for  respondents,  The  Solicitor  to  the 
Treasury, 

[SITTD7G  AT  BAB.] 

Tuesday,  April  29, 1873. 
(Before  Cockbtt&n,  C.J.,  Mellob  and  Lush,  JJ.) 

Beg.  V,  Castbo. 

Trial  at  ha/r — Bemoval  hy  certiora/ri  from  Central 
Criminal  Cowrt — Indidmefnt  for  perjury — Offences 
in  I/wo  counties. 

An  indictment,  containing  two  counts,  one  alleging 
perjury  committed  in  Middlesex,  the  other  alleging 
perjury  committed  in  London,  toas  tried,  upon 
removal  hy  certiorari  from  the  Central  Criminal 
Court,  before  the  Queenls  Bench  sitting  at  bar. 

Held,  that  it  was  no  valid  objection  to  the  juriS' 
diction  of  the  court  that  the  jury  was  entirely 
from  the  county  of  Middlesex, 

Indictment  for  perjury,  removed  from  the 
Central  Criminal  Court  by  certiorari,  and  tried  at 
bar  by  application  of  the  Attorney-General.  The 
jury  sunmioned  by  the  court  consist  of  special 
jurors  of  the  county  of  Middlesex. 

The  indictment  contains  two  counts :  the  first, 
alleging  thut  the  defendant  committed  perjury  in 
the  trml  at  Nisi  Prius  at  Westminster  of  the 
qjectment  Tichbome  v.  LusMngton\  the  second, 
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aUegin^  that  the  defendant  committed  pexjuiy  in 
affidavits  in  the  Chancery  suit  of  the  same  name, 
sworn  by  him  in  the  city  of  London  before  a  com- 
miBsioner  for  taking  oaths  in  Chancery.  The  venue 
laid  in  the  indictment  is  "  Central  Criminal  Conrt." 

The  certiorcm,  in  pursuance  of  9  &  10  Yict.  c. 
24,  8.  3,  states  the  county  of  Middlesex  to  be 
that  in  which  the  indictment  is  to  be  tried.  That 
section  is : —  " 

3.  And  whereas  doabts  have  been  raised  as  to  the 
proper  plaoe  of  trial,  where  indiotments  have  been  re- 
moyed  bv  writ  of  ceriioraH  from  the  Central  Criminal 
Court  into  the  Court  of  Queen's  Benoh :  Be  it  enacted, 
that  every  writ  of  eerttorari  for  removing  an  indictment 
from  the  said  Central  Criminal  Court,  snail  specify  the 
oounty  or  jurisdiotion  in  which  the  same  shall  be  tried ; 
and  a  jury  shall  be  summoned,  and  the  trial  proceed  in 
the  same  manner  in  all  respects  as  if  the  indictment  had 
been  originally  preferred  in  that  oounty  or  jurisdiction. 

Kenealy,  Q.C.  and  McMahon  on  defendant's 
behalf,  contended  that  the  court  with  a  Middlesex 
jury  had  no  jurisdiction  to  try  this  indictment. 
The  general  common  law  rule  to  which  perjuror  is 
no  exception,  requires  that  a  criminal  shall  be  tried 
in  the  county,  and  by  a  jury  of  the  oounty,  in 
which  the  crime  has  been  committed.  That  rule 
is  not  affected  by  the  provision  in  9  &  10  Yict. 
c.  24,  8.  3,  concemiug  indictments  removed  by  writ 
of  cerUorari,  Comer's  Crown  Practice  (p.  259), 
says,  "As  the  trial  [at  iMur]  must  be  by  a  jury  of 
the  county  wherein  the  offence  was  committed 
(unless  otherwise  ordered  by  the  court  upon  sug- 
gestion), it  has  been  thought  that  a  trial  at  bar 
cannot  be  had  in  a  cause  originating  in  Loudon, 
or  in  a  county  Palatine,  the  jurors  bemg  exempted 
by  charter  from  coming  out  of  their  city  or 
county  to  try  anv  issue,  unless  the  jurors 
consent  to  waive  tneir  privilege;  but  the  more 
convenient  mode  would  be  to  move  for  a  sug- 
gestion for  trial  by  a  jury  of  an  adjoining  county, 
and,  that  bein^  granted,  to  move  for  a  trisJ 
at  bar."  In  this  case  no  motion  had  been  made 
for  trial  by  a  jury  of  an  adjoining  county,  nor 
indeed  would  that  be  of  any  avail,  for  part  of  the 
perjury  alleged  in  the  indictment  was  committed 
m  Middlesex,  and  part  in  London.  [Cockbubn, 
C.  J.  Surely,  if  necessary,  we  can  quash  the  second 
count  of  the  indictment,  and  try  on  the  first.] 
The  whole  indictment  is  bad  in  consequence  of  the 
joinder  of  the  two  counts.  [Lush,  J. — When  this 
court  tries  a  case  with  a  jury,  it  must  be  a  jury  of 
Middlesex.]  That  is  not  what  is  laid  down  by 
Comer. 

CocKsuBir,  C.J. — ^We  are  all  of  opinion  that  there 
is  nothing  at  all  in  the  point  taken  on  behalf  of  the 
defendant  by  way  of  objection  to  the  jury.  Such 
as  it  is,  however,  it  appears  on  the  record,  and  if 
required  may  be  raised  hereafter. 


COVBT  OF  EXCBEQUSB. 

Beported  by  T.  W.  Sauvdebs  and  H.  Lbigh,  Esqxs., 
Bflxristers-at-Law. 


Thii/radouy,  Jan.  16, 1873. 

The  Attoknet-Genbkal  v.  Scott  (Chamberlain  of 

London). 

Income  Tax  Acts  (6^6  Vict  c.  35 ;  16  ^  17  Viet, 
c.  3i) — Schedide  D — Mv/nidpal  corporation — PrO' 
Hts  of— -Deductions  from — What  to  be  allowed— 
Principle  of  assessment 

The  income  of  the  Oorvoraticm  of  the  City  of  London^ 
including  the  profits  derived  from  **  renewing 
fines"  " profiis  of  markets,*'    ** com    a/nd  fruU 


metopes,**  *^  brokers*  rents,''  ^^Manjov^s  Courf* 
and  other  fees,  is  Uahle  to  income  tax ;  a/nd  th» 
proper  principle  on  which  deductions  are  to  he 
aUowed,  is  to  take  each  item  or  head  of  income 
separately,  and  to  assess  the  income  tax  upon  the 
net  value  of  such  Hern  after  deducting  from  its 
gross  receipts  the  costs  incurred  in  earning  U. 
BiU,  semble,  no  deduction  cam,  he  aUowed  in  respect 
of  the  general  expendH/ure  for  keeping  up  i^  es' 
tahlishment  of  the  OorporcUion, 
8o  held  by  Keuy,  G*B.,  and  Martin,  Bramweli,  and 

PoUock,  BE. 
1.  Tms  is  a  proceeding  by  the  Attom^-General, 
on  the  revenue  side  of  the  Court  of  Exchequer, 
against  the  defendant  as  the  chamberlain  and 
officer  of  the  mayor  and  commonalty  and  citizens 
of  the  city  of  London,  hereinafter  called  the  Corpo- 
ration. 

2.  The  proceedings  commenced  by  writ  of 
subpoena,,  issued  on  the  27th  Oct.  1868,  and  the 
claim  indorsed  on  the  writ  was  for  the  forfeiture 
of  two  penalties  of  50Z.  each,  in  respect  of  the 
alleged  neglect  of  the  defendant,  as  the  chamber- 
lain and  proper  officer  in  that  behalf,  to  make  due 
returns  under  the  Income  Tax  Acts  of  the  profits 
and  gains  of  the  Corporation  for  the  two  yean 
commencing  respectively  on  the  6th  April  1867, 
and  the  6th  April  1868. 

3.  By  consent  of  the  Attorney-General,  on  behalf 
of  the  Crown,  and  of  the  solicitor  of  the  defendant 
and  of  the  Corporation,  and  by  an  order  of  M. 
Smith,  J.,  dated  the  13th  A^ril  1869,  it  was 
ordered  that  a  special  case,  without  pleadings, 
should  be  stated,  for  the  opinion  of  the  Court  of 
Exchequer,  under  the  10th  section  of  the  Crown 
Suits  Act  (22  &  23  Yict.  c.  21),  and  that  in  the 
event  of  the  court  being  of  opinion  that  the  return 
dated  the  8th  July  1867,  made  by  the  defendant  on 
behalf  of  the  Corporation  was  insufficient,  judg- 
ment should  be  entered  for  the  Crown  for  a 
nominal  sum  of  Is.  in  lieu  of  the  penalties,  with 
costs,  and  that  the  Corporation  should  be  charged 
with  and  pay  the  duty  chargeable  according  to  the 
opinion  of  the  court  for  each  of  the  said  two  yean 
commencing  as  aforesaid ;  and  that  in  the  event 
of  the  court  being  of  opinion  that  the  said  return 
was  sufficient,  judgment  should  be  entered  for  the 
defendant,  with  costs,  and  the  said  mayor  and 
commonalty  and  citizens  should  be  charged  with, 
and  pay  dutv  for,  each  of  the  said  years  com- 
mencing as  aforesaid,  according  to  the  said  return 
so  made  on  their  behalf  by  the  defendant. 

4.  For  the  year  commencing  on  the  6th  April 
1867  the  defendant,  as  such  chamberlain  and 
officer,  made  the  following  return : 

6257^.  18s.  6d.  The  amonnt  of  the  balanoe  of  profits 
of  the  corporation  of  the  Cii^  of  London  returnable  under 
Sohedule  D.,  inclading  the  profits  of  markets  but  excln^ 
Bive  of  rents  of  land,  &o.,  and  interest  on  Qoremment 
seonritieB.  Benjamin  Scott, 

ChamberlauL 

Chamber  of  London,  8th  July  1867. 

5.  The  account  set  out  below  in  paragraph  7  of 
this  case  purports  to  be  a  statement  of  tihe  income 
of  the  Corporation  (exclusive  of  rents  and  interest 
on  funded  property)  for  the  year  1866,  rendered 
them  by  the  defendant,  and  shows  the  mode  in 
which  the  said  sum  of  62571.  18«.  %d.  has  been 
arrived  at. 

6.  The  account  is  to  be  taken  as  a  true  account 
of  the  sums  therein  appearing  to  be  received  and 
paid  by  the  Corporation. 

7.  ''A  statement  of  the  income  of  the  Corpora- 
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tion  of  the  Gity  of  London  (exclasive  of  rents 
and  interest  on  randed  property)  for  the  year  1866, 
tngedier  with  the  deductions  and  abatements 
therafirom  with  the  view  of  showing  the  amount 
which  should  be  returned  to  the  Commissioners 
acting  in  the  execution  of  the  Acts  5  &  6  Yict. 


c.  35;  8  Vict.  c.  64;  11  &  12  Vict.  o.  8 ;  U  &  15 
Vict.  c.  12 ;  15  &  16  Vict.  c.  20 ;  16  &  17  Vict.  c.  U ; 
17  &  18  Vict.  0.  10 ;  and  18  Vict.  c.  20,  in  order 
that  the  Corporation  may  be  assessed  to  duties 
payable  under  Schedule  D  of  the  first-mentioned 
Act  for  the  year  ending  5th  April  1868." 


Jg     B.  d.        £     B.   d. 

Benewiiur  finee  12,743  18    8 

ProfitB  of  markets 18,517  19    2 

Produce  of  gxonndage  and 

water  b«i%8 486  10    8 

JjBBB  return    of    dnty  to 

freemeD,  faotoTB,  and  de- 

maznge  187  11    4 

Metageonoom 14,989  16  lOi 

LeiB  expenses 3,227  16    2 

Fndtmetage 1,812    9    2 

Wages 900    0    0' 

Stamping     weights     and 

meesiiree 

Broker' rents,  &o 6,694    5    0 

LeBiezpenees    52115    1 

Mayor'B  Coort  fees  5,596    3    8 

Bents  and  diBbarsements  799    6    9 

Fees,  jastioiary  bnaineBS 

(lees  wages) 

Offieers*  snrpliu  feee  and 

profits 

Sundiy  and     oasnal    re- 

odptB 


298  19 

4 

11,762  0 

8 

912  9 

2 

114  18 

8 

6,172  9  11 

4,796  16  11 

549  17 

6 

17,684  1 

3 

446  5 

9 

je73,949  16 

7 

DsDUcnoNS. 

£     s.  d. 
Salary  and  wages  to  officers  and  servants 

in  respect  of  the  civil  pfovemment  of 

City  courts  of  instioe,  prisons,  &o 40,808    2    6 

Bepairs  to   Qnildhall,  Mansion  House, 

prisons,  sessions  honse,  justioe  rooma, 

and  other  public  bnildingB 6,266  10    2 

Charges  under  Cily  Police  Act 17,982  19    5 

Ditto  under  Act  13  &  14  Vict.  o.  10,  for 

Freemen's  Orphan  School  2,689    6    0 

^67,691  18    1 


Balance  of  profits  6,257  18  ^6 


^73,949  16    7 


8.  Dispute  and  litigation  arose  between  the 
Corporation  and  the  Commissioners  of  Income 
Tax  in  the  year  1810,  and  a  settlement  was  come 
to  in  the  Court  of  Exchequer,  in  Hilary  Term  in 
that  year,  by  consent  of  the  counsel  for  the  Cor- 
poration, and  the  then  Solicitor- Greneral  as  repre- 
senting the  Crown,  but  without  argument. 

9.  The  nature  and  history  of  the  said  dispute 
sad  Utigation  and  settlement  are  described  and 
detailed  in  two  orders  of  the  Court  of  Exchequer 
dated  respectively  10th  'Nov.  1810  (Appendix 
marked  W  1),  and  28th  Feb.  1811  (Appendix 
marked  W  2),  and  in  the  report  of  the  Coal  and 
Com  and  Finance  Committee  of  the  Corporation 
presented  on  the  3rd  Oct.  1867  (Appendix 
marked  W  3),  and  which  said  Appendices  W  1, 
W  2,  and  W  3,  are  to  form  part  of  this  case.  The 
defendant  on  behalf  of  the  Corporation,  contends 
that  from  the  above  proceedings  a  principle  can 
be  derived  which  is  binding  as  to  the  mode  in 
which  the  revenues  of  the  Corporation  comprised 
in  the  above  account  ought  to  be  assessed,  and 
they  also  contend  that  the  account  in  paragraph  7 
is  made  out  and  stated  upon  that  principle.  The 
Attorney-General  denies  that  the  above  proceed- 
ings are  evidence  against  the  Crown  in  the  present 
proceedings,  or,  if  evidence,  are  binding.  He  also 
denies  that  any  principle  can  be  derived  from  the 
above  procee(ungs,  or  that  the  account  is  made 
out  ana  stated  in  accordance  vnth  it. 

10.  All  the  sums  appearing  on  the  left  hand 
side  of  the  said  account  to  have  been  received  are 
carried  by  the  Corporation  to  one  general 
aoooont,  together  with  their  revenue  arising  from 
nal  and  funded  property,  and,  out  of  this  general 
acconot,all  payments  appearing  on  the  right  hand 
Bide  of  the  said  account  are  made,  and  also  the 


sums  appearing  on  the  left  hand  side  of  the  said 
account  as  deductions  from  the  sums  received. 

11.  The  details  of  the  sum  of  40,803i.  2s.  Od., 
appearing  on  the  right  hand  side  of  the  said 
account,  are  set  forth  in  the  paper  marked  X  in 
the  appendix  to  this  case,  and  tne  details  of  the 
second  item  on  the  right  hand  side  of  the  said 
account,  viz. :  the  sum  of  6266L  10s.  2d.  are  set 
forth  in  the  paper  marked  Y  in  the  said  appendix. 

12.  The  sums  appearing  on  the  left  hand  side  of 
of  the  account  as  deductions  from  the  sums  re- 
ceived are  items  which  exclusively  relate  to  the 
particular  source  of  income  from  which  they  appear 
to  be  deducted,  and  it  is  admitted  by  the  Crown 
that  those  items,  and  all  other  items  of  expendi- 
ture necessary  in  order  to  enable  the  Corporation 
to  earn  or  acquire  the  several  sources  of  income 
on  the  left  hand  side  of  the  account,  are  proper 
to  be  deducted ;  but  the  defendant,  on  behalf  of 
the  Corporation,  contends  that  all  the  items  on  the 
right  hand  side  of  the  account  are  to  be  deducted 
or  taken  into  account  before  any  of  the  items  of 
profit  on  the  left  hand  side  of  the  account  can  be 
charged  with  duty. 

13.  All  the  various  officers  and  persons  men- 
tioned in  the  said  paper  marked  X  are  officers  of 
the  Corix>ration,  and  the  various  salaries  and  sums 
paid  to  them  and  the  expenses  of  their  establish- 
ments, which  are  included  in  the  items  appearing 
in  the  said  paper  marked  X,  are  all  respectively 
reasonable  and  necessary  salaries  and  remunera- 
tion for  services  performed,  and  expenses  of  offices 
and  establishments  or  compensation  paid  in  order 
to  lessen  the  expense  of  such  officers  and  servants, 
and  the  item  described  as  "  fees  on  presentation  to 
Lord  Chancellor  "  is  an  ancient  fee,  payable  by  the 
Corporation  on  the  presentation  of  the  Lord  Mayor 
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to  the  Lord  High  Chancellor  for  her  Msgesty's 
approval. 

14.  Many  of  the  said  officers  are  essential  to  the 
yery  existence  of  the  Corporation,  and  the  sendees 
of  all  the  said  officers  and  persons  are  necessary 
for  the  due  discharge  by  the  Corporation  of  its 
corporate  functions  and  duties.    The  Corporation 
have  by  charter  confirmed  in   Parliament,    the 
franchise  of  all  markets  within  seven  miles  in 
circuit  of  the  said  city.    They  have  also  by  pre- 
scription and  statute,  several  courts  of  law,  the 
Court  of  Hustings,  the  Mayor's  Court,  the  Cham- 
berlain's Court,  the  Sheriffs'  Courts,  and  the  City 
of  London  Court.    They  have  also  by  prescription, 
charter,  and  statute,  the  office  of  measurer  of  grain, 
fruit,  salt,  cheese,  and  other  merchandise  coming 
into  the  port  of  London.    They  are  also  bound  to 
provide  m  part  for  the  administration  of  justice 
for  the  district  of  the  Central  Criminal   Court 
within  their  city,  and  for  the  administration  of 
summary  justice  for  the  limits  of  their  county.  They 
have  also  to  provide  prisons  for  the  detention  of 
criminalB  and  misdemeanants  within  their  city  and 
the  district  of  the  Central  Criminal  Court,  and 
also  for  debtors  within  London  and  Middlesex,  and 
to  provide  a  common  gaol  for  the  county  of  Mid- 
dlesex, and  also  for  prisoners  committed  for  con- 
tempt of  the  Superior  Courts  at  Westminster. 
The  services  of  the  various  officers  of  the  Corpora- 
tion included  in  the  paper  marked  X,  are  required 
for  some  or  all  of  tnese  purposes,  as  well  as  in 
collecting  and  controlling  the  receipt  of  the  re- 
venues of  the  Corporation,  so  far  as  their  respective 
functions  exiiend,  in  a  manner  which  renders  the 
apportionment  of  the  salaries  to  each  particular 
purpose  impossible. 

15.  All  the  said  officers,  whose  salaries  and 
profits  appear  in  the  said  paper  marked  X,  are 
assessed  to  and  pay  income-tax  in  respect  of  such 
salaries  and  profits,  except  so  far  as  they  may  be 
entitled  to  exemption  under  the  Income  Tax  Acts. 

16.  The  Mansion  House  and  the  Guildhall  have 
been  assessed  under  Schedule  A  of  the  Licome 
Tax  Acts,  and  the  property  tax  so  assessed  has 
been  paid  accordingly. 

17.  The  item  of  17,982Z.  19».  M.  described  as 
"  Charges  under  City  Police  Act,"  on  the  right- 
hand  side  of  the  said  account,  is  the  amount  con- 
tributed by  the  Corporation  during  the  year  ending 
5th  April  1867,  out  of  their  said  general  revenue 
account,  under  the  57th  section  of  theActfor  Eegu- 
lating  the  Police  in  the  City  of  London  (2  &  3 
Yict.  c.  94,  Local  and  Personal),  which  Act  is  to 
form  part  of  this  case. 

18.  The  item  of  2639i.  6«.  described  as  "  Free- 
men's Orphan  School,"  on  the  right-hand  side  of 
the  said  account,  is  the  amount  expended  by  the 
Corporation  out  of  their  said  general  revenue 
account  in  the  year  1866,  in  maintaining  and  sup- 
porting the  school  established  under  the  provisions 
of  the  Private  Act,  13  &  14  Vict.  c.  10,  "  for  esta- 
blishing a  school  for  orphans  of  freemen  of  the 
City  of  London "  (which  Act  is  to  form  part  of 
this  case),  over  and  above  the  funds  and  moneys 
by  the  said  Act  particularly  appropriated  to  that 
puipose. 

19.  Li  addition  to  the  said  deductions  shown  in 
the  said  account,  the  Corporation  provide  out  of 
their  said  general  » corporate  revenues  account 
various  other  sums  for  public  purposes,  which  they 
have  not  now,  or  in  any  former  year,  deducted  in 
making  their  return  of  income,  under  Schedule  D 


of  the  Income-Tax  Acts,  in  consequence,  as 
they  allege,  of  the  settlement  made  in  1811,  but 
claun  to  do  so  should  the  court  decide  that  they 
are  not  entitled  to  the  benefit  of  the  said  settle- 
ment. 

20.  The  following  is  a  description  of  the  nature 
of  such  expenses,  viz. : — 

En>exi8e8  in  oonneotion  with  the  Central  Crizninal 
*  Court,  established  since  1811,  Dy  Act  of  Parlia- 
ment. 

Expenses  oonneoted  with  the  sittings  of  the  Courts 
A  Qaeen's  Bench,  Common  Pleas,  and  Exchequer, 
atGoildhalL 

Expenses  oonneoted  with  criminal  and  pauper  Inna* 
tios,  nnder  varions  Acts  of  Parliament. 

Expenses  in  oonneotion  with  the  magistracy  within 
the  City  of  London,  viz. :  The  Courts  sitting  daily 
at  the  Mansion  House  and  Guildhall  Justice 
Booms. 

Expenses  of  the  office  of  Coroner  for  London  and 
&)uthwark. 

Expenses  in  connection  with  the  inspection  of 
weights  and  measures. 

Expenses  in  connection  with  the  prison  of  Newgate, 
the  City  House  of  Correction  at  Holloway,  the 
prison  for  debtors  in  Whitecross-street,  and  the 
Borough  Court. 

Bates  and  taxes  on  public  buildings  of  the  Corpora- 

'  tion. 

The  aggregate  of  the  expenses  referred  to  in 
this  paragraph  is  20,274Z.  9^.,  and  the  particulars 
are  set  out  in  Appendix  Z  to  this  case. 

21.  The  item  of  12,743L  18».  Sd.,  on  the  left- 
hand  side  of  the  account  is  the  aggregate  of  the 
annual  sums  received  by  the  Corporation  for 
renewing  leases  of  house  and  other  property 
belonging  to  and  let  on  leases  by  the  Corporation. 

22.  The  question  for  the  opimon  of  the  court  is 
whether  or  not  the  said  return  of  6257^.  18«.  6d,  is 
sufficient  P  If  the  court  shall  answer  this  ques- 
tion in  the  negative,  judgment  is  to  be  entered  for 
the  Crown  for  the  nominal  sum  of  la,,  with  costs, 
and  the  Corporation  is  to  pay  the  duty  chargeable 
according  to  the  -opinion  and  upon  the  principle 
fixed  by  the  court  for  each  of  the  said  two  years, 
commencing  as  aforesaid  (the  amount  of  such 
duty  to  be  ascertained  by  the  Queen's  Bemem- 
brancer  in  the  event  of  the  parties  differing),  and 
if  the  court  shall  answer  the  above  question  in 
the  affirmative,  judgment  is  to  be  enteo^  for  the 
defendant,  with  costs. 

Points  for  argument  on  behalf,  of  the  Crown. 
That  the  return  of  the  Corporation  is  insufficient 
for  the  following,  amongst  other,  reasons:  Firsts 
because  the  sums  on  the  right  hand  side  of  the 
account  on  which  the  return  is  based  have  not 
been  expended  in  or  about  the  earning  of  the 
items  of^  profit  appearing  on  the  left  hand  side  of 
the  account,  and  tne  Corporation  is  therefore  not 
entitled  to  deduct  or  take  credit  for  those  sums ; 
secondly,  because  the  Income-tax  Acts  do  not  con- 
tain any  exceptional  enactments  in  favour  of  Cor- 
porations entitling  them  to  make  deductions  from 
the  return  of  their  profits  and  gains  to  which 
other  persons  are  not  entitled;  thirdly,  because 
the  Crown  is  not  bound  by  the  arrangement  of 
1811,  even  assuming  that  the  present  return  can 
be  shown  to  be  in  accordance  with  that  arrange- 
ment. 

Points  for  argument  on  the  part  of  the  defen- 
dant :  First,  that  under  the  circumstances  stated 
in  the  case  the  said  return  of  62572. 188.  6d.  made 
by  the  defendant  on  behalf  of  the  said  Corporation 
is  sufficient ;  secondly,  that  the  settlement,  orders, 
and  other  proceedings  in  the  Court  of  Exchequer, 
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in  Uie  8th  and  9th  paragraphs  of  the  case  respeo- 
tiTely  mentioned,  and  ref eired  to,  disclose  the  true 
principle  on  which  the  revenues  of  the  Corporation 
ought  to  be  assessed  for  the  duties  payable  under 
schedule  D  of  the  5  &  6  Yict,  c.  85,  and  subsequent 
Inoome-taz  Acts  and  the  return  made  thereunder ; 
thirdly,  that  the  principle  on  which  the  said 
settlement  in  the  8th  paragraph  mentioned  was 
come  to,  and  the  said  orders  of  the  Court  of  Ex- 
chequer in  the  9th  paragraph  mentioned  were 
drawn  up,  is  binding  and  conclusive  against  the 
Crown  in  the  present  proceedings  as  to  the  mode 
CQ  which  the  revenues  of  the  Corporation  are  to 
be  assessed;  that  the  account  in  the  7th  para- 
graph of  the  case  set  out  has  been  made  out  on 
we  said  principle,  and  is  correct  in  its  details,  and 
the  return  based  thereupon  is  therefore  sufficient ; 
fourthly,  that  in  ascertaining  the  amount,  in 
respect  of  which  the  Corporation  are  liable  to  be 
assessed  to  the  duties  payable  under  the  said 
Schedule  D,  the  Corporation  is  entitled  to  deduct 
the  full  amount  of  tneir  corporate  expenses  from 
the  amount  of  their  corporate  revenues,  excepting 
rents  of  land  and  interest  on  funded  property. 

The  Attomey-Qeneral  (Sir  /.  D.  Colendge,  Q.C., 
with  whom  was  Finder)  for  the  Crown.  The 
question  is  whether  the  return  made  by  the  City 
of  London  for  Income  Tax  for  the  years  1866 
1867  is  made  upon  a  right  or  a  wrong  principle. 
The  Crown  is  quite  content  to  take  the  figures  in 
the  statement  of  account  in  paragraph  7  of  the 
case,  as  peiiectly  correct.  The  question  at  issue 
is  not  one  at  all  of  detail  or  of  figures,  but  of  prin- 
ciple. The  sum  of  6257Z.  18«.  6d.  is  the  amount 
returned  by  the  defendant  on  behalf  of  the  City 
as  the  amount  of  the  balance  of  the  profit  of  the 
Corporation  returnable  for  the  year  1866,  under 
Schedale  D.,  including  "Renewing  Fines"  and 
"Profits  of  Markets,"  but  excluding  rents  of 
land,  &c.,  and  interest  on  Gk)vemment  securities. 
The  total  receipts  are  73,949Z.  I60.  7d.,  and 
the  deductions  claimed  by  the  Corporation  are 
67,6912. 188.  Id.,  leaving  a  balance  of  6257Z.  18^.  ed. 
as  taxable  income  (see  paragraphs  4,  5,  6.  and  7,  of 
the  case).  The  question  is,  are  the  Corporation 
entitled  to  make  these  deductions.  It  is  con- 
tended on  the  part  of  the  Crown  that  the  return 
has  been  made  upon  an  entirely  wrong  principle. 
First  of  all  the  Crown  insists  that  the  Corpora- 
tion must  pay  tax  upon  their  income  just  as  an 
individual  would,  whatever  may  be  the  purposes 
to  which  that  income  may  be  applied ;  and  that  it 
is  not  upon  the  residue  only  of  such  income,  after 
the  several  payments  for  various  purposes  which 
are  imposed  thereon,  either  by  usage,  custom,  or 
statute,  that  the  tax  is  to  be  paid.  And  secondly, 
with  regard  to  the  settlement  in  1810,  mentioned 
in  the  case,  and  relied  on  by  the  d^endant,  we 
say  that  that  was  no  settlement  at  all  binding 
beyond  the  moment,  but  a  matter  arrived  at  by 
compromise  and  consent  between  the  law  officers 
of  the  Crown  of  that  day  and  the  Corporation. 
But,  further,  even  if  there  was  no  compromise, 
the  judgment  of  this  court  in  1810  was  upon  a 
totally  different  state  of  things,  and  a  difierent  set 
of  Income  Tax  Acts  long  since  expired,  and  can 
therefore  in  no  degree  bind  the  court  now.  By 
sect  40  of  the  5  &  6  Yict.  c.  85,  corporate  bodies 
are  to  be  chargeable  with  the' same  duties  as  any 
private  person,  and  the  Chamberlain,  &c.,  of  every 
such  Corporation,  &c.,  is  to  do  all  acts  and  things 
required  under  the  Act  for  the  assessing  such 
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corporate  bodies,  &c.,  to  the  duties  granted  by  the 
Act,  and  paying  the  same.  The  Corporation  is  to 
be  treated  as  an  individual,  and  if  an  individual 
would  not  have  to  pay  tax  on  this  73,000Z.  and 
odd  a  year,  then  it  may  be  admitted  that  the 
Corporation  should  not  pay.  But  if  an  individu|il 
wo  aid,  as  it  is  confidently  urged  he  would,  have  to 
pay  upon  it,  then  it  is  submitted  that  it  lies  on 
the  defendant  to  show  why  the  Corporation  should 
not  pay.  That  bein^  so,  in  sect.  100  of  the  5  &  6 
Yict.  c.  35,  are  contamed  the  rules  under  which 
Schedule  D  (the  one  in  question)  is  to  be  admin- 
istered. Bule  1  shows  on  what  the  duty  is  to  be 
computed ;  and  Bule  3  specifies  what  deductions 
may  and  may  not  be  allowed.  Bule  3  (sect.  60), 
for  estimating  (under  schedule  A)  the  profits 
arising  from  '*  markets  "  and  the  like,  is  also  to  be 
considered,  for  though  by  a  subsequent  Act  (29  & 
30  Yict.  c.  36)  these  profits  are  transferred  to 
schedule  D,  yet  the  same  rules  are  retained. 
It  is  enacted  in  the  broadest  way  that  the  tax 
is  to  be  paid  on  the  gross  profits,  and  it  is 
to  be  paid  subject  only  to  legitimate  and 
statutable  deductions.  The  case  of  the  AUomey- 
Oenercd  v.  Black  (the  Brighton  coal  duties'  case), 
in  this  court  (24  L.  T.  Bep.  N.  S.  370 ;  L.  Bep.  6 
Ex.  78 ;  40  L.  J.  89  Ex.,  affirmed  in  error,  25 
L.  T.  Bep,  N.  S.  207 ;  L.  Bep.  6  Ex.  308;  40  L.  J. 
194,  Ex.),  is  conclusive  in  favour  of  the  claim.  In 
his  judgment  in  the  court  below  in  that  case, 
Martin,  B.,  said  that  no  one  could  contend  that, 
because  sect.  92  of  the  Municipal  Corporations' 
Act  directed  the  corporate  income  to  go  into  a 
borough  fund,  and  to  oe  applicable  to  the  general 

{)urposes  mentioned  in  that  section,  therefore  the 
arge  property  of  several  municipal  oorporations, 
such  for  instance  as  Liverpool,  could  not  oe  taxed ; 
the  only  effect  being,  his  Lordship  said,  that  "  the 
income  of  the  public  property  is  brought  in  to 
contribute  to  the  public  expenses."  Substituting 
"London"  for  "Liverpool"  that,  it  is  submitted, 
is  a  decision  on  the  present  case.  The  proceeds, 
which  are  to  be  applied  to  public  purposes,  are  the 
amount  which  remains  after  discharging  the 
burden  to  which  the  income  so  derived  is  subject 
by  the  Act  of  Parliament,  viz.,  the  payment  of 
income  tax.  To  take  a  familiar  analogy  :  an  indi- 
vidual has  to  preserve  a  certain  appearance,  not 
doubtless  cast  upon  him  by  statute,  but  he  has  to 
keep  horses,  carriages,  servants,  and  establish- 
ments, &c.,  out  of  his  income ;  he  does  not  eat  and 
drink  his  carriages,  and  servants,  &c.,  but  chooses 
so  to  apply  his  income ;  nevertheless  he  must  pay 
the  tax  upon  it.  So,  if  a  benevolent  person,  like 
Lady  Burdett  Coutts,  chooses  to  apply  thousands  a 
year  to  what  she,  and  most  people,  think  good 
purposes,  it  is  neither  eaten  or  drunk,  or  spent  on 
the  person's  self,  yet  income  tax  must  be  paid 
upon  it.  The  deduction  of  the  income  cannot  be 
looked  at,  whether  that  be  regulated  by  law,  or  by 
that  which  is  a  law  to  man's  self,  his  conscience ;  or 
by  his  fancy  or  pleasure.  A  man  may  spend  every 
farthing  he  has,  except  what  is  sufficient  for  bare 
sustenance,  upon  wliat  may  be  called  "  public 
purposes,"  but  income  tax  is  nevertheless  payable 
upon  it.  The  test  put  by  this  court,  and  affirmed 
in  error  in  The  AUomey^General  v.  Black  (i*6t 
swp.)  is  not  what  becomes  of  the  income  after  it  is 
gotten,  but  how  it  is  gotten?  Does  it  come  into 
hand  as  income  P  A  rate,  as  is  there  pointed  out, 
is  not  income  at  all,  and  it  is  a  fallacy  to  say  that 
it  is.    [Bbamwell,  B. — ^The  fi^lacy  seems  to  me 
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to  be  the  treating  the  obligation  to  spend  the  income 
in  a  particular  way,  as  part  of  the  cost  of  earning 
it.]  It  is  admitted  on  the  part  of  the  Grown  that 
a  certain  expenditure  may  be  necessary  in  order  to 
earn  the  income,  and  it  is  not  intended  to  claim  or 
charge  as  income  in  the  hands  of  the  corporation 
the  gross  receipts  appearing  in  the  account.  All 
expenditure  admittedly  necessary  to  the  earning  of 
the  income  will  be  allowed  as  fair  deductions.  But 
after  making  all  proper  deductions  a  very  large 
sum  comes  yearly  into  the  hands  of  the  corpora- 
tion, spent,  it  is  admitted,  and  as  they  are  bound 
to  spend  it,  upon  public  purpose^ ;  but  n6ne  the  less 
their  income,  and  taxable.  [Kellt,  G.B. — ^As  I 
understand,  you  make  no  distinction  between  the 
voluntary  application  of  any  portion  of  this  in- 
come and  the  application  of  it,  not  for  such  pur- 
poses as  the  relief  of  a  particular  set  of  persons, 
but  to  some  public  purposes  with  some  peculiar 
exceptions  provided  by  the  statute  P]  None  what- 
ever ;  and  it  was  as  on  all  fours  on  that  point  with 
the  present  case  that  I  cited  The  Attorney-General 
V.  Black  {uhi  swp.),  [Brahwell,  B. — That  case  is  a 
stronger  case  than  the  present  one,  for  this  reason ; 
the  coal  duty  there  was  a  tax  upon  inhabitants, 
without  which  the  borough  rate  would  have  been 
larger,  and  would  have  been  applied  to  the  same 
purposes,  but  would  not  have  oeen  assessable  to 
the  mcome  tax.  But  this  is  actual  property.  It 
is  income  to  the  corporation,  although  they  too 
apply  it  in  a  particular  way  which  leaves  no  residue 
in  their  pockets,  and  they  must  pay  tax  upon  it.] 

Manisty,  Q.O.  (with  him  was  Ta^fourd  Salter) 
for  the  defendant,  contra, — ^No  doubt  the  arrange- 
ment in  1810,  to  which  the  Attorney-General  has 
referred,  was  come  to  by  consent ;  but  there  is  a 
principle  to  be  ooUected  from  the  documents  in 
that  case  (all  of  which  appear  in  the  appendix  to 
the  present  case),  which  show  the  grounds  upon 
which  the  then  settlement  was  come  to.  It  is 
contended  on  the  part  of  the  defendant  that  in 
1810  the  corporation  of  that  day  set  up  precisely 
the  same  ground  as  is  done  by  the  corporation 
here  to-day ;  and  they  did  so  successfully  on  that 
occasion,  and  the  Grown  was  advised  by  their 
then  law  officer  that  the  contention  of  the  corpo- 
ration was  valid,  and  for  that  reason  the  Grown 
consented  to  the  repayment  of  all  the  surplus 
beyond  the  sum  assessea  upon  the  balance,  noade 
out  as  it  has  been  made  out  in  the  present  case ; 
and  for  more  than  sixty  years  that  has  been  acted 
upon,  and  the  returns  have  been  made  out  upon 
that  footing.  [Mabtin,  B. — How  can  an  agree- 
ment between  the  Attomey-Greneral  and  the  cor- 
poration in  1819,  and  upon  another  Act  of  Parlia- 
ment, bind  us  now  P]  It  is  the  same  Act  of  Par- 
liament, word  for  word,  containing  the  same 
enactments,  and  the  same  rules.  The  question  is 
an  important  one,  and  novel  in  principle,  and  I 
contend  that  the  case  of  The  Attornev-Chneral  v. 
BUich  does  not  touch  the  point  which  I  have  to 
submit  to  the  court.  It  is  contended  by  the 
Attorney- General  that  the  Gorporation  are  to  pay 
tax  upon  their  income  irrespective  of  the  apphca- 
tion  of  it.  I  contend,  on  tne  contrary,  that  the 
tax  is  payable  upon  profits  only,  and  not  upon  in- 
come. "  Profits  "  is  the  word  used  in  the  Act  as 
distin^shed  from  ''income."  It  is  not  the  in- 
come, it  is  the  **  profits  "  which  they  realise  after, 
and  which  they  earn  by  reason  of,  the  very  pay- 
ments which  they  make,  and  without  which  they 
could  not  earn  these  profits.    These  payments  are 


the  expense  of  earning  the  "  profits."  The  word 
"  income "  is  never  used  in  the  Act.  It  is  the 
"profit"  resulting.  [Kbllt,  G.B. — It  is  not  dis- 
puted that  there  are  certain  deductions  for  the 
office  and  duties  of  the  corporation.  The  ques- 
tion is  what  comes  within  the  meaning  of  that 
word  "  deductions "  necessary  in  order  to  enable 
the  corporation  to  carry  on  its  duties  P]  I  cannot 
take  them  all.  But  take  the  item  in  paragraph  7 
of  the  case,  where  the  Gorporation  debit  themselves 
with  "  Mayor's  Gourt  fees,  5596i.  3«.  Sd. ;  rents 
and  disbursements,  7991.  68.  9d.;  balance, 
4fl96L  168.  lid."  But  how  could  these  fees  be 
earned  without  a  recorder  or  a  judge  and  a  staff 
of  officers  P  Then  there  are  olaimedas  deductions 
payments  amounting  to  ^,8031.  28,  6d.,  for  salary 
and  wages  to  officers  and  servants  in  respect  of 
the  civu  government  of  the  Gity  courts  of  justice, 
prisons,  &c.,  including  {inter  alia)  30001.,  the 
recorder's  salai^,  and  for  all  the  staff,  amounting 
to  71001.  It  is  not,  as  in  the  Attomey-Oenerai 
V.  Bla>cJe,  the  application  of  a  sum  which  might  be 
applied  to  this  or  to  that  or  the  other  purpose ; 
but  here  there  are  costs  incurred  in  the  course  of 
earning,  and  without  which  none  of  the  large 
items  m  the  account  could  be  earned.  It  is  earn- 
ing profits  as  distinguished  from  income ;  and  for 
the  purpose  of  earning  them  an  expenditure  of 
40,8032.  nas  indispensably  to  be  incurredfor  salaries 
and  wages  as  mentioned  in  the  account.  It  cannot 
be  contended  that  the  Legislature  contemplated  the 
payment  of  income  tax  upon  these  items.  What 
alone  BlacVs  case  decided  was,  that  income  tax 
cannot  be  avoided  on  the  ground  that  what  is 
earned,  the  profit  of  the  income,  is  to  be  applied  in 
a  particular  wa^.  But  that  has  no  application 
here.  It  is  admitted  that  all  the  amounts  in  this 
account  are  reasonable,  that  many  of  them  are 
essential,  and  all  necessary  for  the  due  dischai'ge 
of  the  corporate  functions  and  duties,  yet  is  it 
to  be  said  that  they  are  ''profits"  assessable 
within  the  meaning  of  the  Income  Tax  Act. 
[Mabtin,  B. — ^The  Gorporation  take  certain  specific 
heads  of  income,  and  say  that  is  our  income,  and 

r'  Qst  that  we  will  not  set  our  disbursements  or 
ges  against  any  particular  part  of  it,  but  we 
will  tell  you  what  the  whole  expense  of  the  Gity  ci 
London  is,  and  will  deduct  it  in  bulk  from  onr 
income  before  we  are  assessed  to  the  tax.  The 
Attomey'Chneral, — Quite  so;  and  that  is  what 
the  Grown  says  the  Gorporation  are  not  entitled  to 
do.  We  do  not  contend  that  73,9492.  16s.  7(2.  is 
the  sum  on  which  th^  are  to  pay,  but  that  it  is 
upon  much  more  than  6257L  188.  6d,,  and,  if  there 
is  any  substantial  head*  of  deduction  which  the 
court  thinks  ought  not  to  be  made,  the  Grown  will 
be  entitled  to  judgment  for  l8.,  and  the  case 
should  go  to  some  person  to  say  what  is  the  sum 
to  be  assessed,  on  the  principle  to  be  stated  by  the 
court.  Kellt,  G.B. — ^The  question  is  whether 
the  corporation  is  entitled  to  deduct  all  or  any  of 
the  items  in  appendix  X,  which  make  up  the 
40,000L  and  odd  in  the  account  in  par.  7  of  the 
case.]  The  Gorporation  claims  against  the  amount 
of  Mayor's  Gourt  fees  a  part  at  least  of  the 
recorder's  salary,  and  part,  also,  of  the  salaries  of 
the  other  necessary  officers.  [Mabtin,  B. — 
Supposing  that  the  payments  to  these  officers 
exceed  the  whole  profits  of  the  Mayor's  Gourt.  do 
you  say  you  can  fall  back  upon  the  renewal  fines 
and  pay  the  recorder  out  of  that  fund  P]  No ;  I 
give  up  the  12,000Z.  item  for  "  renewing  fines," 
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being  more  than  the  6000L  and  odd.  I  admit 
that  judgment  must  be  against  the  Corporation 
for  the  filing ;  but  the  principle  of  calculation 
is  the  matter  to  be  settled,  as  to  which  a  declara- 
tion from  the  court  is  sought.  [_The  AitcAmey- 
Qeneral, — I  gather  from  your  Lordships  that  the 
true  principle  is  that,  like  an  individual,  the  Cor- 
poration are  not  to  pay  taxes  upon  what  they 
expend  in  earning  the  income,  and  the  Crown  is 
ready  to  admit  that  the  Corporation  should  be 
taxed  upon  that  principle,  and  that  when,  in  the 
earning  of  any  particular  head  of  income,  there  are 
certain  expenses  necessarily  incurred,  those  ex- 
penses ought  to  be  allowed  before  the  income 
which  is  earned  by  them  is  assessed,  and  if  more 
is  spent  in  earning  a  particular  head  of  profits  than 
the  profits  amount  to,  then  the  Crown  admits  no 
tax  is  to  be  paid  upon  that  head.  But  that  is  not 
to  discharge  the  Corporation  from  the  liability  of 
paying  upon  other  matters  as  to  which  there  is  no 
expense,  or  on  which,  after  paying  the  expenses, 
there  is  a  balance  of  profits.  The  whole,  in  short, 
must  not  be  thrown  into  hotchpot.  They  must 
not,  because  they  have  100,0O0L  a  year  which  they 
expend  variously,  allocate  the  whole  to  different 
purposes,  say,  to  maintaining  the  Lord  Mayor  and 
recorder,  which  are  partly  necessary  for  earning 
one  particular  head  of  income.]  The  defendant  is 
content,  the  Crown  being  willing,  that  the  Cor- 
poration should  be  assessed  on  the  balance  of 
the  income  they  derive,  after  deducting  all  that 
thev  pay  in  earning  that  income.  [Bramwell,  B. 
—Taking  each  item  separately.]  The  Corporation 
must  not  be  taken  as  assenting  to  the  principle 
that  each  item  is  to  be  dealt  with  separately,  or 
that  they  are  not  entitled  to  claim  deductions  in 
respect  of  their,  expenditure  in  maintaining  the 
civd  government  of  the  citv,  as  well,  also,  as  the 
general  expenses  of  the  whole  corporate  establish- 
ments, or  as  precluding  themselves  from  any  right 
d  appeal  upon  those  questions. 

Bramwell,  B. — ^It  is  conceded  that  judgment 
must  be  given  against  the  Corporation.  The  court 
is  asked  to  lay  down  a  principle,  and  they  have 
laid  it  down  in  the  course  of  the  argument  as 
definitely  and  intelligibly  as  it  need  belaid  down 
—that  is  to  say,  that  each  item  or  head  of  profit  or 
income  is  to  be  taken  separately,  and  the  Corpora- 
tion are  to  be  assessed  to  the  income  tax  upon  the 
net  value  of  such  item  after  deducting  the  cost 
expended  in  earning  it.  Whatever  is  expended  in 
earning  the  profits,  whether  it  be  for  the  wages  of 
the  humblest  official  employed — as,  for  instance, 
the  doorkeeper  of  the  court  m  which  the  fees  are 
earned,  or  the  salary  or  a  portion  of  the  salary  of 
the  judge  who  presides  there — the  sum  so  ex- 
pended in  earning  the  profits  ought  to  be  deducted. 
It  may  be  that  when  that  principle  comes  to  be 
applied,  in  practice,  to  the  various  heads  of  corpo- 
rate income,  there  may  arise  some  intricate 
questions  as  to  which  there  maybe  some  difficulty; 
but  if  we  are  to  sit  here  and  anticipate  all  possible 
cases,  and  lay  down  a  rule  which  is  to  govern  them 
all,  1  am  afraid  that  we  might  sit  here  for  an 
indefimte  period.  If  any  further  difficulty  should 
arise  hereafter,  we  must  try  and  meet  it  when  it 
comes  before  us. 

Martin,  B. — I  am  of  the  same  opinion.  I 
entirely  agree  with  what  Lord  Campbell  once  said, 
that  this  Act  of  Parliament  (the  Income  Tax  Act) 
must  be  looked  at  and  be  administered  by  the 
ordinaiy  rules  of  common  sense  and  reason.    The 


deductions  must  in  some  way  be  allocated  as 
regards  the  property.  The  Corporation  cannot 
take  the  whole  oi  their  property  in  gross  and  say, 
**  We  have  a  quantity  of  property  liable  to  income 
tax,  but  we  have  to  pay  the  recorder  and  the 
different  persons  mentioned  in  the  case,  such  as 
the  controller,  the  remembrancer,  the  solicitor, 
and  so  on,  and  we  will  take  the  whole  together  and 
deduct  the  payments  we  make  to  all  these  persons, 
not  as  against  the  specific  property,  but  against 
the  whole  taken  together."  The  Queen's  Semem- 
brancer,  when  it  comes  before  him,  should,  I 
think,  find  what  is  the  net  income  arising  from  the 
"renewing  fines,"  the  "profits  of  markets,"  and  all 
the  other  items  or  heads  of  income  which  have  been 
referred  to  and  which  are  mentioned  in  this  case. 
It  may,  I  dare  say,  be  rather  difficult  to  ascertain 
what  the  "  Mayor's  Court  fees"  and  the  disburse- 
ments with  regard  to  that  item  are ;  but  I  am  sure 
that  it  is  not  impossible  to  arrange  it.  The  Lord 
Chief  Baron  has  a  strong  feeling  tnat  there  should 
be  allowed,  as  against  those  fees,  the  reasonable 
expenses  that  the  Corporation  are  put  to  in  earn- 
ing them.  It  may  turn  out  that  those  expenses 
are  more  than  the  profits,  and  in  that  case  the 
question  will  probably  be  raised  whether  or  not 
tnat  excess  should  come  off  other  heads  of  pro- 
perty. Again,  some  particular  item,  as  for  in- 
stance, the  "  profits  of  markets,"  might  be  agreed 
upon  to  raise  the  question  whether,  upon  the  true 
construction  of  the  Income  Tax  Acts,  all  these 
various  sidaries  ought  to  be  deducted.  The  prin- 
ciple has  been  laid  down  in  this  court  and  in  the 
Exchequer  Chamber.  "  Renewing  fines"  are  fines 
upon  property.  "  i^^ofits  of  markets "  are  a  pro- 
perty arising  from  the  landed  property  of  the 
Corporation.  There  is  no  difficulty  at  all  in  ascer- 
taining the  respective  amounts  of  these  several 
heads  of  profits,  but  then  the  Corporation  say, 
they  must  deduct  the  expenses  of  the  salary  of 
the  Lord  Mayor,  to  which  the  answer  is,  that  that 
has  nothing  to  do  with  property,'  it  is  an  entirelv 
collateral  matter,  to  which  the  Corporation  think 
fit  to  apply  a  portion  of  their  income,  and  that 
is  all. 

Pollock,  B. — I  quite  agree  with  what  has  fallen 
from  my  learned  brethren  on  this  matter.  There 
may  be  a  difficulty  with  regard  to  the  recorder's 
salary.  If  I  recollect  rightly  the  recorder  at  one 
time  received  a  salary  for  the  criminal  duties  of 
his  office.  At  one  time  the  duties  in  the  Lord 
Mayor's  Court  were  almost  nominal,  but  now  the 
Lord  Mayor's  Court  sits  some  ten  days  in  every 
month,  yet  stiU  the  recorder  receives  the  same 
salary,  it  may  be  a  question,  too,  whether  strictly 
and  accurately  the  precise  cost  of  earning  any 
one  particular  sum  can  be  gotten  at.  When  you 
take  two  or  three  sums  or  heads  of  income  earned 
on  the  one  hand,  and  the  costs  of  earning  on  the 
other  hand,  then  it  is,  I  imagine,  that  the  "  com- 
mon sense"  of  the  referee,  whoever  he  may  be, 
which  has  been  alluded  to,  will  come  into  play, 
and  the  Corporation  will  probably  get  what 
strictly  perhaps  they  would  not  get  from  the 
court. 

Kelly,  C.  B. — The  principle  on  which  in  this 
case  the  income-tax  is  to  be  assessed  is,  that  the 
assessment  is  to  be  made  upon  each  head  or  item 
of  income  taken  separately,  after  deducting  from 
the  g^ss  receipts  under  each  head,  the  costs  ex- 
pended in  earning  the  income ;  the  amount,  there- 
fore of  any  furSier  deductions,  if  any,  beyond 
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those  appearing  in  the  account  set  out  in  para- 
graph 7  of  -the  case,  is  to  be  the  amount  or  the 
cost  or  expenses  incurred  in  earning  or  obtaining 
that  particular  head  or  item.  For  example,  upon 
the  item  of  "  Renewing  fines,  12,7432, 18«.  Sd.^'  if 
any  expenses  beyond  whatever  may  have  been 
already  deducted  to  leave  that  sum,  have  been 
incurred  they  will  be  deducted.  So,  also  with 
regard  to  the  next  item  the  ''  profits  of  markets," 
and  so  on  to  the  end.  With  respect  to  the 
**  Mayor*s  Court  fees,"  55961.  3«.  Sd.,  from  which  it 
is  extremely  probable  that  some  deductions  must 
be  made  beyond  the  7991.  60. 9(2.,  the  amount  which 
is  deducted  in  the  account,  we  must  be  told,  when 
the  matter  comes  back  to  us,  if  it  does  come,  what 
(if  any)  expenses,  in  addition  to  that  sum  of 
799Z.  68.  9d,  have  actually  been  incurred  by  the  Cor- 
poration and  expended  by  them  in  obtaining  the 
net  sum  of  47961. 168.  lid.  And  so  also  with  regard 
to  the  other  items  of  the  account.  But  the  Corpo- 
ration must  take  it  for  better  and  for  worse,  and 
deal  with  each  item  separately,  and  must  not,  if,  in 
order  to  earn  one  item  or  h^id  of  income,  they 
spend  more  than  that  item  amounts  to,  claim  to 
make  that  extra  expenditure  go  in  deduction  of 
other  assessable  items.  As  it  has  been  suggested, 
and  the  suggestion  has  been  agreed  to  between 
the  parties,  that,  instead  of  rSerring  the  case 
at  once  to  the  Queen's  Bemembrancer,  the  officer 
of  the  Corporation,  and  the  officer  of  the  Board  of 
Inland  Bevenue  should  meet  together  and  en- 
deavour to  agree  to  an  intelligible  rule  as  to  what 
inrther  deductions,  if  any,  are  to  be  made  in  any  of 
these  items,  let  that  be  done ;  and  where  they  do 
not  agree  they  will  go  before  the  Queen's  Bemem- 
brancer, and  ne,  if  necessary,  will  raise  the  ques- 
tion in  a  form  in  which  it  can  be  dealt  with  by 
the  court,  which  is  the  only  way  in  which  it  can 
properly  be  done.  There  will,  therefore,  be  judg- 
*  ment  for  Is.,  the  parties  agreeing  to  the  arrange- 
ment which  I  have  just  mentioned. 

Judgment  for  the  Grown  for  Is. 

Attorney  for  the  Crown,  The  Solicitor  of  Inland 
Revenue,  Somerset  House,  W.O. 

Attorney  for  the  defendant,  T.  J.  Ndson^  City 
Solicitor,  GuildhaU,  B.C. 


Sbcond  Division  op  the  Coubt. 

Friday,  Jan.  24, 1873. 

(Before  Bbamwill,  Cleasbt,  and  Pollock,  BB.) 

Walker  v.  The  Nottingham  Boabd  of  Guabdians. 

False  im/prisonment — ArUon  against  gua/rdians  for 

acts  done  under  authority  of  Act  of  Parliament — 

Knowledge — Mecmsof,  bquivalent  to— Negligence 

.  — Bona   fides — Notice    of  action — Necessity  for 

under  4  |-  5  Will  4  c.  76  s,  104. 

WJierepoor  law  guardians  a/re  o/^tvng  vn  discha/rge  of 
their  puhUc  d/iUy  they  a/re  erititted  to  notice  of 
action  in  respect  of  a/nything  done  by  them  in  the 
discha/rge  of  such  duty,  v/ruess  %i  he  shown  that 
they  ha/ve  acted  mcddfide;  and  it  is  to  he  assumed 
in  the  absence  of  proof  to  the  co^Qtrary,  that  they 
have  a^sted'hond  fiae. 

The  plaintiff,  ai  the  instance  of  lis  wife,  was,  on  the 
14th  April,  taken  as  a  dangerous  hmatic  to  the  work- 
house of  the  Nottingham  imi^,  upon  the  certificates 
of  two  medical  men,  and  Was  placed  in  the  hinaiic 
ward  of  that  establishment  ana  there  kept  from  the 
IMh  to  the  2^ih  April.    Upon  his  admission  into 


the  ward  on  the  lilh,  he  was  inspected  by  the  ren- 
dent  medical  officer,  who  found  him  "  not  to  he 
suffering  from  any  form  of  insanity,^*  and  mads 
an  entry  to  thai  efect  in  the  ordinary  course  of  his 
official  duty,  in  a  book  provided  by  the  guardians, 
and  kept  at  the  workhouse  for  that  pu/rpose.    On 
the  16th  April  there  was  the  usual  weekly  meeting 
of  the  hoard  of  gua/rdians,  when  this  book  was 
before  them,  but  the  entry  in  question  was  not,  as 
it  ought  to  have  been,  seen  hy  them  or  brought  to 
their  notice ;  nor  was  the  fact  of  the  plaintiff*8 
detention  in  the  hmatic  ward  known  to  an/y  of  the 
guardians  untU  the  2hth  April,  when  the  report  of 
the  case  for  the  first  time  cams  before  them,  where- 
upon the  plaintiff  was   immsdiately  discharged 
from  the  house  by  order  of  the  visiting  commiUee. 
An  action  having  been  brought  by  the  plaintiff  against 
the  defendants  (the  Board  of  Guardians),  for  fake 
imprisonment,  it  was 
Held  by  the  court  (BramweU,  Cleasby,  andPigott,  BB.) 
making  absolute  a  rule  to  enter  a  nonsuit,  that  the 
defendants  were  entitled  to  notice  of  action  under 
sect.  104  of  the  6^6  WUl  4,  c.  76. 
This  was  an  action  against  the  defendants  for  an 
assault  and  false  imprisonment  of  the  plaintiff  and 
wrongfully  detaining  him  in  the  lunatic  ward  of 
the  Nottingham  workhouse.     To  the  plaintiff's 
declaration  m  the  action  the  defendants  jpleaded,. 
first,  not  guilty,  by  statutes  4  &  5  WilL  4  c. 
76  (PubUo  Act)  sects.  16, 16, 17, 18,  20,  21,  38,  42, 
46,  104 ;  6  &  6  Vict.  c.  97,  s.  4  (Public  Act) ; 
10  &  11  Yict.  c.  109,  sects.  1,  10,  14,  15,  16,  18 
(Public  Act) ;  30  &  31  Vict.  o.  106,  sects.  1,  22,  30 
(Public  Act);  secondly,  leave  and  licence  of  the 
plaintiff. 

On  these  pleas  issues  were  joined ;  and  at  the 
trial  before  Cleasbj,  B.  and  a  special  jury  at  the 
last  summer  assizes  for  Nottinghamshire  at 
Nottingham,  the  following  facts  were  proved  or 
admitted  in  evidence.  The  plaintiff  was  an 
upholsterer  and  valuer,  residing  and  carrying  on 
his  business  in  the  town  of  Nottingham,  and  the 
defendants  were  the  Board  of  Guardians  for  the 
Nottingham  Union. 

It  appeared  that  the  plaintifi^s  wife,  on  the  14th 
April  1872,  made  an  application  to  a  Mr.  Pilkmg- 
ton,  the  relieving  officer  of  the  Nottingham  Union, 
to  the  effect  that  her  husband,  who  was  stated  to 
be  somewhat  given  to  drinking,  was  suffering 
under  an  attack  of  delirium  tremens,  and  was  not 
fit  to  be  left  at  large,  as  she  was  in  danger  of  her 
Ufe  from  his  violence.  She  at  the  same  time 
handed  to  Pilkington  a  certificate  of  a  medical  man 
named  Stanger,  which  was  in  the  following  words 

ISth  April  1872. 
I  hereby  oertify  that  I  have  this  day  seen  Mr.  George 
Walker,  of  Liater-ffate  ;  that  he  is  snbjeot  to  xmoon- 
trollable  fits  of  delirium,  and  that  the  life  of  his  wife  is  m 
jeopardy  whilst  he  is  under  their  influenoe,  and  that  it  is 
very  neoeasary  that  he  should  at  onoe  be  placed  under 
restraint. 

(Signed)   '  Geobob  SxAiraiSB. 

Nottingham,  13th  April  1872. 

The  relieving  officer  thereupon  informed  the 
plaintiff's  wi&  that  he  could  not  interfere  in  the 
matter  unless  he  was  furnished  with  a  certificate 
signed  by  one  of  the  medical  officers  of  the  anion, 
and  accordingly  Mrs.  Walker  then  applied  to  a 
Mr.  Lille,  one  of  such  medical  officers,  and  that 
gentleman,  upon  Mrs.  Walker's  verbal  statement, 
and  upon  seemg  the  certificate  which  Mr.  Stanger 
had  given,  but  without  himself  having  any  inter* 
view  with  her  husband,  the  plaintiff,  wrote  and 
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gave  to  Mrs.  Walker  a  certifioate  to  the  following 

effect: 

XhiB  is  to  certify  that  G^r^  Walker  is  a  person  of 
imsonnd  mind,  and  not  fit  to  be  at  large. 

Ifra.  Walker  having  handed  both  these  certificates 
to  Pilkington,  the  latter  proceeded  at  ouce  to 
Walker's  (the  plaintiff's)  house,  and  having  induced 
iiie  plaintiff  to  get  into  a  fly  which  was  ready  at 
the  door  under  the  assumed  pretence  that  he 
(Pilkington)  wanted  the  pMntiff  to  go  with  him  to 
view  and  value  some  houses,  the  ny  was  driven 
to  the  Nottingham  union  workhouse,  where  the 
plaintiff  was  delivered  over  by  Pilkington  to  the 
custody  of  the  master  of  the  workhouse  as  a 
fauiatic.  The  plaintiff  protested  against  the  pro- 
ceeding, and  demanded  to  know  by  what  or  whose 
aathonty  he  had  been  so  treated,  when  Pilkington 
informed  him  that  the  step  had  been  taken 
at  the  instance  of  his  (the  plaintiff's)  wife, 
and  that  the  certificates  of  the  medical  men  had 
been  obtained  by  his  wife  authorising  and  justify- 
ing what  had  been  done.  Immediately  upon  the 
plaintiff  being  taken  into  the  lunatic  ward  of  the 
workhouse,  on  the  14th  April,  he  was  inspected 
in  the  usual  and  ordinary  course,  by  a  Mr.  Deane, 
the  resident  medical  o£S.cer  of  the  workhouse,  and 
was  found  by  that  gentleman  to  be  of  perfectly 
sane  mind  and  free  from  anything  like  msanity. 
An  entry  or  report  of  the  plaintiff*s  admission, 
and  also  of  the  state  of  his  mind,  &a,  was  at  the 
same  time  made,  in  the  ordinary  course,  by  Mr. 
Deane,  in  a  book  provided  by  the  guardians,  and 
kept  at  the  union  workhouse  for  the  purpose. 
Tlut  entry  was  as  follows :  "  George  Walker,  aged 
47,  admitted  April  14,  1872.  Found  not  to  he 
m^erinojrom  cmy  forvi  of  insanity  "  On  Tuesday, 
the  16th  Apnl,  two  days  after  the  plaintiff  haid 
been  so  taken  to  the  workhouse,  there  was  a 
weekly  meeting  of  the  board,  when  this  report 
book  was  before  them ;  but  it  did  not  appear  that 
the  entry  in  question  had  been  seen  by,  or  brought 
to,  the  notice  of  any  of  the  guardians  present.  On 
the  18th  April,  also,  there  was  a  meeting  of  the 
visiting  committee  at  the  house,  but  no  notice 
was  then  taken  of  the  defendant's  case,  and  he 
was  consequently  detained  in  the  asylum  and 
treated  as  a  lunatic  patient  until  the  25th  Apnl, 
when,  for  the  first  time,  the  report  of  the  plain- 
tiff's case  was  brought  to  the  Knowledge  of  the 
board  of  guardians,  they  having  been  up  to  that 
date  personally  unaware  that  the  plaintiff  was  in 
the  house.  £nmediately  upon  tneir  attention 
being  drawn  to  the  case,  the  plaintiff  was  dis- 
char|red  from  the  house  by  an  order  of  the 
Tisitmg  committee.  It  was  to  recover  compen- 
Bation  for  the  injuries  and  damage  done  to  him 
by  the  wrongful  imprisonment  and  detention  above 
mentioned  that  the  plaintiff  brought  his  present 
action,  and  he  contended  that  the  defendants,  if 
not  responsible  for  his  being  originally  taken  to 
(be  workhouse  by  their  relieving  officer  (which  he 
contended  they  were),  were,  at  all  events,  respon- 
sible for  his  illeeal  detention  there  after  the 
16th  April,  when  tney  might  and  ought,  in  the  due 
Derfcnmance  of  their  duty,  to  have  seen  and  read 
Mr.  Deane's  report,  and  to  have  at  once  discharged 
the  plaintiff  from  the  asylum.  The  defendants,  on 
the  other  hand,  insisted  thaj  what  had  been  done 
was  done  under  the  authority  and  in  pursuance  of 
the  Act  of  Parliament,  and  that  they  were  in  no 
way  liable  for  the  wrongful  acts,  if  such  they  were, 
of  their  servants ;  and  mso,  that  they  were  entitled 


to  have  had  notice  of  action  under  sect.  104  of  the 
4  &  6  Will.  4,  c.  76,  which  provides  for  twenty-one 
days'  notice  of  action  being  given  to  the  guardians 
in  respect  of  anything  done  by  them  in  pursuance 
of  or  under  the  authority  of  the  Act.  To  prove 
knowledge  on  the  part  of  the  defendants  of  the 
usual  course  of  proceeding  adopted  by  their  ser- 
vants and  officers-in  such  cases,  it  was  shown  that 
so  far  back  as  the  month  of  July  1868  the  attention 
of  the  board  of  guardiaiis  had  been  expressly  called 
to  the  matter  at  a  board  meeting  in  that  month, 
when  a  committee  was  appointed  to  inquire  into 
the  mode  of  admission  and  treatment  of  alleged 
lunatics  into  and  in  the  workhouse. 

The  learned  judge  left  it  to  the  jury  to  say 
whether  on  the  1 6th  April  the  board  of  guamians  had 
had  brought  before  them  the  &ct  that  the  plaintiff 
was  in  confinement,  in  such  a  way  as  to  make  it 
negligence  on  their  part  not  to  take  notice  of  his 
case ;  and  that  the  proper  question  for  the  jury  was 
"whether  the  defendants  had  the  means  of  know- 
ledge and  were  jguilty  of  negligence  in  not  knowing 
that  the  plaintiff  was  in  the  asylum,  being  not  at 
the  same  time  suffering  firom  any  form  of  insanitv  P" 

The  jury,  through  their  foreman,  said  that  they 
were  of  opinion  either  that  the  fact  of  the  plaintiff  s 
detention  was  brought  to  the  knowledge  of  the 
guardians,  or  that,  if  they  did  not  know  it,  it  was 
m  consequence  of  their  negligence  in  not  examining 
the  book  containing  the  entry  relating  to  the 
plaintiff's  admission.  Thereupon  a  verdict  was 
found  for  the  plaintiff,  with  20«.  damages  for  the 

geriod  from  the  16th  to  the  18th  April,  and  40«. 
•om  the  18th  to  the  26th  April,  and  leave  was 
reserved  to  the  defendants  to  move  to  enter  a  non- 
suit on  the  grounds,  .first,  that  there  was  no  evi- 
dence to  fix  the  defendants  with  liability  under  the 
declaration,  and,  secondly,  that  they  were  entitled 
to  notice  of  action. 

A  rule  having  accordingly  been  obtained  to  that 
effect  on  the  part  of  the  defendants. 

Cave  for  the  plaintiff,  now  showed  cause  against 
it.— He  contended  that  the  originsJ  proceeding  by 
the  medical  officers  of  the  union  in  granting  the 
certificate  upon  which  the  plaintiff  was  imprisoned 
was  unlawful  and  wronmul,  and  that  lor  such 
wrongful  act  on  the  part  or  their  officers  the  defen- 
dants as  guardians  were  liable.  The  act  com- 
plained of  was  done  in  violation  of  all  duty  and 
could  not  therefore  be  said  to  have  been  done  in 
pursuance  of  the  Act  of  Parliament,  and  the  defen- 
dants therefore  could  not  claim  the  protection  of 
the  Act  which  applied  only  to  matters  done  law- 
fully under  its  authority.  Here  there  was  a  total 
absence  of  authority.  The  case,  therefore,  was 
not  within  the  statute,  and,  therefore,  the  defen- 
dants were  not  entitled  to  notice.  Eliot  v.  AUen 
and  others  (1  C.  B.  18;  14  L.  J.,  N.  S.,  136, 0.  P.),  is 
in  point  and  an  authority  to  that  effect.  See  also 
Cook  V.  Leonard  (6  B.  &  C.  351);  Shatioell  v. 
HaU  and  others  (10  M.  &  W.  623;  12  L.  J., 
N.  S.,  74,  Ex.)  The  cases  of  Jvdge  and  another 
V.  SeJmes  (24  L.  T.  Eep.  N.  S.  904 ;  40  L.  J.  287, 
Q.  B.,  and  s.  c.  nom,  belmes  v.  Judge  and  another 
(L.  Rep.  6  Q.B.  724);  Hermann  v.  Seneschal  (6 
L.  T.  Bep.  N.  S.>646 ;  13  C.  B.,  N.  S.,  392  ;  32  L.  J. 
43,  C.  P. ;  Roberts  v.  Orchard  (9  L.  T.  Rep.  N.  S. 
727;  2  H.  &  C.  769;  33  L.  J.  66,  Ex.;  and  King  v. 
Chamberlain  (24  L.  T.  Rep.  N.  S.  736 ;  40  L.  J. 
273,  C.  P.;  S.C.,  nomr Chamberlain  v.  King  (L. 
Rep.  6,  C.  P.  474) ;  are  all  distinguishable.  The 
true   rule  deducible   from   those    cases   is    that 
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there  should  exist  a  hond  fide  belief  on  the 
part  of  the  defendants  in  such  a  state  of  facts  as  if 
they  had  existed  woald  have  afforded  a  justi- 
fication, whereas  in  the  present  case  there  was  no 
such  belief  at  all  on  the  part  of  the  defendants. 
On  the  contrary,  they' had  knowledge,  or  at  all 
events  ample  means  of  knowledge,  which  is  equiva- 
lent, that  the  plaintiff  was  of  perfectly  sound  mind 
and  not  a  subject  for  a  moment's  detention.  At  all 
events,  to  entitle  the  defendants  to  protection  of 
the  statute  it  lay  upon  them  to  show  that  they  were 
acting  hond  fide,  and  that  they  failed  to  do. 
Although  the  defendants  are  a  corporate  body, 
yet  corporate  bodies,  if  negligent  in  the  discharge 
of  a  public  duty,  are  liable  for  the  consequences 
of  such  negligence. 

Winterhottom  v.  Wright,  10  M.  &  W.  109  j  11  L.  J. 

N.  S.  415,  Ex. 
Mersey  Docks  aaid  Harbour  Board  Trustees  v.  Oibhs 

(in  the  Honse  of  Lords),  U  L.  T.  Bep.  N.  S.  677 ; 

L.  Bep.  1  Eng.  &  Ir.  App.  98 ;  35  L.  J.  225,  Ex. ; 

12  Jur.  N.  S.  57. 

Had  the  defendants  known  the  facts  of  this 
case  as  they  were  bound  to  have  known  them 
from  the  first  they  would  have  been  responsible 
for  detaining  the  plaintiff  one  moment  in  the 
asylum  after  such  knowledge ;  and  they  are 
equally  responsible  now,  because  this  ignorance 
is  the  result  of  their  culpable  negligence.  If  the 
guardians  of  a  union  cnoose  to  make  the  work- 
house a  gaol  or  a  lunatic  asylum,  it  becomes  their 
duty  to  have  a  person  there  duly  authorised  to 
deal  with  all  such  cases,  and  for  the  breach  of  that 
duty  they  are  liable:  (GoffY.  The  Qreai  Northern 
Bamowy  Compcmy,  3  L.  T.  Bep.  N.  S.  850 ; 
3  E.  &  B.  672 ;  30  L.  J.  148,  Q.  B.)  The  case  of 
Roe  V.  The  Birkenhead,  Lancciehire,  and  Cheshire 
Traction  Baikoay  Corwpany  (7  Ex.  36 ;  21  L.  J. 
9,  Ex.),  shows  that  an  authority  %by  the  board  on 
the  present  occasion  may  be  implied  from  their 
previous  conduct  in  such  cases.    He  cited  also 

Seymour  v.  Chreenwood,  7  H.  &  N.  857  ^ 

Reg,  V.  The  Guardians  of  the   WaXltngford  Union, 

10  A  &  E.  259 :  8  L.  J.,  N.  S.,  89,  M.  C. : 
Levingston   v.  The  Lisgar  Union,  2  Ir.  Bep.  C.  L., 

202. 

J}.  Seymov/r,  Q.O.,  Field,  Q.O.,  and  Stv/rge  for 
the  defendants  contra  supported  their  rule.— They 
urged  that  even  supposmg  the  medical  officer  to 
have  committed  a  mistake  in  his  duty  in  this  matter, 
yet,  nevertheless,  inasmuch  as  the  act  of  which 
the  plaintiff  complained  in  this  action  was  done 
in  pursuance  or  under  the  authority  of  the  Act  of 
Parliament,  and  the  defendants  were  consequently 
entitled  to  the  protection  afforded  by  sect.  104  of 
the  Act  of  Parliament  (4  &  5  Will.  4,  c.  76)  and 
should  therefore  have  had  notice  of  action.  If  the 
plaintiff  intended  to  rest  his  case  upon  the  ground 
that  what  the  defendants  had  done  or  caused  to  be 
done  to  him,  was  taken  out  of  the  operation  of  the 
statute  by  reason  of  its  having  been  done  by  them 
mold  fide,  then  it  was  incumbent  upon  nim  to 
have  given  evidence  at  the  trial  in  support  of 
such  an  allegation,  but  he  had  done  nothing  of  the 
sort.  There  was  here  an  honest  belief  in  the  de- 
fendants that  they  were  doing  their  duty,  and 
they  were  entitled  to  notice.  [They  were  here 
Btopped.J 

Bramwell,  B. — ^I  think  that  in  this  case  a  notice 
of  action  was  necessary ;  that  is,  of  course,  assum- 
ing that  there  was  no  cause  of  action  a^inst  the 
defendants  as  individuals.  It  is  difficult,  if  not  im- 
possible, to  suppose  that  the  guardians  were  not 


entitled  to  notice  of  action  in  a  case  in  which  they 
were  sued  in  their  corporate  capacity,  unless  indeed 
it  is  to  be  supposed,  or  it  could  be  shown,  that  they 
were  acting  maM  fide.  That  is  a  matter  which  I 
will  deal  with  presently ;  but,  whatever  they  do  as 
guardians  they  do  unaer  the  authority  of  the  Act 
of  Parliament,  and,  as  I  have  before  said,  it  is 
difficult  to  suppose  a  case  which  in  the  absence  of 
mala  fides  on  the  part  of  the  board,  they  would 
not  bie  entitled  to  notice  of  action,  because  it 
almost  follows  from  the  nature  of  their  office  that 
whenever  they  do  act  they  act  hond  fide  in  sap- 
posed  pursuance  and  under  the  authority  of  the 
powers  contained  in  the  Act  of  Parliament.  But  I 
will  not  content  myself  with  laying  down  that 
general  proposition,  but  will  look  at  the  particular 
mcts  of  the  case  now  before  us.  Now  here  the 
defendants  are  charged  with  falsely  imprisoning 
the  plaintiff.  There  was  no  order  under  their 
common  seal  that  he  should  be  confined  or  de- 
tained, and  there  was  no  general  antecedent 
authority  given  to  deal  with  him,  except  the  decla- 
ration of  the  wife.  Neither  wa<  it  within  any 
general  rule,  or  upon  any  particular  declaration  of 
their  opinion,  that  it  was  necessary  to  imprison  the 
plaintiff,  that  the  proceedings  complained  of  took 

Elace.    It  is  not  like  the  railway  case,  which  has 
een  referred  to,  where  authority  is  given  to  an 
official  generally  to  manage  and  superintend  the 
Hue,  and  where,  if  an  act  done  by  him  or  by  his 
order  is  erroneously  founded  thereon,  it  is  still 
within  the  authority  for  the  purpose  of  binding 
the  persons  who  gave  it,  and  making  them  respon- 
sible.   But  here,  what  is  urged  against  the  defen- 
dants is,  that  the  act  done  was  altogether  wrong- 
ful ;  and  the  imputation  against  them  is  not  that 
they  caused  the  imprisoning  of  the  plaintiff  in  the 
particular  way  in  which  I  have  suggested  it  might 
have  been,  as  in  the  railway  case,  but  that  they 
have  a  place  in  which  people  are  kept,  and  in  which 
they  may  be  justly  kept,  and  that  it  is  their  duty 
to  see  tliat  the  persons  who  may  be  placed  there 
are  not  wrongfiQly  kept  there,  and  consequently  it 
is  said  by  the  plaintiff  that  the  defendants  are 
liable  to  an  action  for  false  imprisonment.     I  do 
not  say  I  agree  with  that  argument.  I  will  assume 
it ;  and  if  it  is  a  bad  argument,  then  the  defend- 
ants would  not  in  that  case  be  guilty  of  the  false 
imprisonment.      But,  assuming  it  to  be  a  good 
argument,  let  us  see  what  the  state  of  things  really 
is.    Can  there  be  a  doubt,  notwithstanding  what 
may  be  called  their  negligence  in  not  sooner  find- 
ing out  this  matter,  that  the  defendants   were 
nevertheless  really  acting  under  the  authority,  or 
in  pursuance  of  their  Act  of  Parliament?    We 
have  heard  what  their  statement  is.    The  doctor 
went  round  the  wards,  he  inquired  of  the  nurses, 
and  he  saw  this  particular  patient,  the  plaintiff. 
It  is  more  than  a  mere   negation,  and,   as  my 
brother  Pollock  has  suggested  to  me,  we  have  it 
shown  affirmatively  that  they  were  acting  under 
the  authority  of  the  Act  of  Parliament ;  and  if,  as 
the  jury  have  found,  they  did  not  go  far  enough 
and  find  out  what  they  ought  to  have  found  out 
(which  in  my  opinion  was  negligence)    why  are 
they    not    to   be     protected    under    their    Act 
of  Parliament  P     Tnere  is  no  doubt  that  cases 
of  negligence  are  within  the  protecting   clauses 
of  the  Act,  and  it  seems  to  me  that  this  is  of 
all  cases  one  in  which  it  is  only  reasonable  that 
notice  of  action  should  have  been  given.      Sup- 
pose  these    defendants    had    been   individuals 
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and  not  incorporated,  what  an  unreasonable 
thing  it  would  haye  been  to  have  made  them 
liable  for  the  discharge  of  a  public  duty,  merely 
because  they  had  not  dischar^dd  it  with  sufficient 
care,  without  giving  them  notice  so  that  they 
miffht  have  the  opportunity  afforded  them  of 
making  a  tender  oi  amends  by  the  tendering  or 

Eying  money  into  court.      It  seems  to  me,  as  I 
ve  already  said,  that  in  cases  of  this  description, 
where  poor-law  guardians  are  acting  in  discnarge 
of  a  public  duty,  they  are  entitled  to  notice  of  action 
inrespect  of  anything  done  by  them  in  the  discharge 
of  Boch  duty  unless  they  can  be  shown  to  have  acted 
mcMfide^  and  certainly  the  present  defendants  were 
entitled  to  notice  of  action  where  bad  faith  is  not 
a&eged    against  them,  and  where  the  question 
simply  is  whether  or  not  they  acted  with  sufficient 
care.     Then,  with  respect  to  the  other  point,  that 
if  the  defendants  were  entitled  to  notice,  the  jury 
would  have  found  that  they  acted  bond  fide  in 
what  they  did,  and  in  the  belief  that  the  evidence 
would  justify  them  in  what  they  had  done,  if  the 
fiicts,  which  they  believed  in  the  existence  of,  had 
existed  and  were  true.    As  to  that  latter  matter  it 
seems  to  me  that  it  is  not  in  all  cases  necessary 
that  the  justifying  matters  should  be  believed  in; 
in  some  cases  it  is  no  doubt  necessary,  but  not  in 
all    In  this   particular   case   I   think   that   the 
argument  oii  the  part  of  the  defendants  is  well- 
founded  ;  that  if  the  plaintiff  intended  to  say,  "  I 
charge  you,  the  guardians,  with  not  acting  bond 
^*  then  the  right  course  for  the  plaintiff  to  have 
taken  would  have  been  to  say,  "I  cannot  agree 
that  you  are  entitled  to  notice,  because  I  sa;^  you 
did  not  act  bond  fide  in  the  matter;"  and  if  the 
learned    counsel    for    the    plaintiff    meant    to 
deny  that  it   was  so,  and  to  contend  that  that 
matter  should  have  been  left  to  the  jury,  he  should 
bave  done  so  at  the  trial,  otherwise  there  would 
have  been  a  sort  of  trap  laid  for  the  defendants 
to  fall  into,  for  thej  would  lose  the  benefit  of  an 
objection   which,    independently  of    any  answer 
bemg  made  to  it,  they  might  have  got  the  benefit 
ot  by  the  jury  resolving  the  matter.    I  think  in 
the  present  case  the  defendants  were  entitled  to 
notice  of  action,  and  that  it  is  to  be  assumed  in 
such  a  case  that  the  guardians  were  acting  bond 
fide,  unless  the  contrary  be  shown ;  and  certainly, 
even  assuming  that  the  defendants  would  other- 
wise have  been  liable  to  this  action  of  trespass, 
as  to  which  I  say  nothing,  I    think  they  were 
entitled  to  notice,  and  not  having  received  it,  I 
think  this  rule  should  be  made  absolute. 

Glbasbt,  B. — I  agree  in  this,  and  am  quite  of 
the  same  opinion.  It  must  be  taken  that  the 
verdict  was  given,  and  that  in  fact  it  was  asked 
fSor,  on  the  ground  of  the  unlawful  detention  of 
the  plaintiff  from  the  16th  to  the  25th  of  April. 
That  was  an  act  done  b^  the  defendants  in  pur- 
suance and  by  the  authority,  of  their  Act  of  I^ar- 
liament.  Then,  as  my  brother  Bramwell  has 
pointed  out,  it  was  an  act  done  by  them  as  a 
Doard  of  guardians,  and  this  action  is  brought 
against  them  as  such  bourd.  If  the  action  had 
been  brought  against  an  individual  and  not 
against  the  board,  it  might  have  been  different. 
Here,  however,  it  is  brougnt  for  some  act  done  by 
them  in  the  execution  of  their  office  as  guardians. 
Then,  whatever  question  there  may  be  as  to  other 
matters  there  can  be  no  question  upon  this  par- 
ticular matter,  except  whetner,  when  they  did  this 
act,  it  was  or  not  an  act  purporting  and  intended 


to  be  an  act  done  by  them  as  a  board  of  guardians, 
and  whether  at  the  time  when  they  ordered  the 
plaintiff  to  be  detained  they  did  or  not  believe  that 
ne  was  a  lunatic,  and  that  there  existed  reasonable 
ground  for  his  detention.  If  the  circumstances 
were  such  that  the  defendants  ought  to  have  known 
that  the  plaintiff  was  in  the  asylum,  though  not  in  a 
state  of  mind  justifying  his  detention,  there  would 
be  a  responsibility  upon  them  in  the  matter,  and  the 
very  case  would  arise  in  which  the  protecting 
section  of  the  statute  would  apply,  and  notice  (S 
action  ought  to  be  given.  The  lury  came  to  the 
conclusion  that  the  defendants  should  have  taken 
more  care.  It  is  a  case  of  omission  and  irre- 
gularity in  their  proceedings  under  the  authority 
and  powers  of  an  Act  of  Parliament,  in  which  no- 
tice of  action  |^ght  to  have  been  given.  I  entirely 
agree  in  the  judgment  and  conclusions  of  my 
brother  Bramwell. 

Pollock,  B. — I  am  also  of  opinion  that  this  rule 
ought  to  be  made  absolute,  and  upon  this  ground, 
that  the  defendants  were  entitled  to  notice  of 
action.  It  therefore  becomes  unnecessary  for  me 
to  say  anything  about  the  cause  of  action,  except 
this:  that,  in  any  view,  now  that  the  facts  are 
before  us,  this  is  not  a  case  in  which  the  defen- 
dants could  be  made  liable  in  the  wa^  which  has 
been  contended  for.  Their  liability,  if  any,  must 
rest  upon  their  negligence  in  not  making  them- 
selves acquainted  with  the  materials  which  were 
in  their  possession,  and  with  which  they  might 
have  easily  become  acquainted.  The  issue  here 
of  negligence  or  no  negligence  was  the  one  for 
consideration,  and  it  is  a  compound  proposition 
depending  upon  the  mere  balance  in  the  mind.  It 
is  a  case  in  which,  to  my  mind,  notice  of  action  is 
peculiarly  applicable.  I  guard  myself  from  saying 
that  there  may  not  be  a  duty  and  a  case  in  wnich 
a  plaintiff  may  aver  a  breach  of  duty ;  but  here 
there  is  only  a  blank  negligence,  and  nothing  but 
a  blank  negligence,  in  the  defendants  with  regard 
to  their  neglect  to  inform  themselves  of  the 
existence  of  matters  which,  had  thej^  known  them, 
would  have  prevented  their  being  guilty  of  a  cause 
of  action  in  this  case.  In  this  case  the  board  of 
guardians  knew  oertain  fSEKsts,  but  they  did  not 
know  other  &cts,  and  this  man  was  kept  in  cus- 
tody on  the  supposition  that  he  was  a  pauper,  and 
as  a  pauper,  had  it  been  the  case,  it  is  quite  dear 
he  might  have  been  detained.  On  the  ground, 
therefore,  that  the  defendants  were  acting  as  the 
board  of  guardians,  and  under  the  authority  and 
in  pursuance  of  their  Act  of  Parliament,  ana  were 
therefore  entitled  to  notice  of  action,  I  think  that 
the  rule  obtained  in  this  case  should  be  made 
absolute. 

BAde  ahaolvie. 

Attorneys  for  the  plaintiff,  Pcvrker,  Lee,  and 
Haddock,  18,  St.  Paul  s-churchyard,  E.G.,  agents 
for  A,  Parsons  and  Bright,  Nottingham. 

Attorneys  for  the  defendant,  Torr,  Janeway, 
and  Tagart,  38,  Bedford-row. 
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Ex.  Ch.]      Gaslight  akd  Coke  OoMPAinr  v,  Vbstet  op  St.  Georgb,  Haitovbe-squaeb.     [Ex.  Oh* 


Reported  by  M.  W.  If  cKellab,  Esq.,  Bairister-at-Law. 


Saturday,  Feb.  1, 1873. 

Gablioht  and  Coke  Company  v,  Vbstey  op 
St.  Geoeob,  Hanoyee  Squaeb. 

Construction  of  statute — iTicorporaiion  of  incon' 
sistenb  provisions— 2S  &-  24  Viet,  e.  126-  31  ^  32 
Vict.  c.  cvi. — 31  ^  32   Vict  c.  cxxv. 

The  plai/ntiffs  'were  one  of  the  gas  compomies  in- 
eluded  in  the  Metropolis  Ga^  Act  1860,  and  under 
sect.  36,  they  had  elected  to  adopt  its  provisions. 
In  1868,  The  Oity  of  London  Oas  AU,  and  The 
Gaslight  and  Cohe  Companies*  Act,  two  local 
Acts,  received  the  royal  assent  on  the  same  day. 
By  the  former  of  these  two  Acts,  cerioMi  provisions 
in  the  Act  of  1860,  con^cenrnvng  the  purity  and 
tU/uminaiing  power  of  gas,  were  repmtea,  and 
others  were  enacted  in  their  stead.  By  the  latter 
of  these  two  Acts,  which  was  an  Act  promote  by 
the  plaintifs,  it  was  enacted  that  the  plaintiffs' 
company  snould  be  and  continue  subject  to  the 
powers  and  provisions  of  the  Metropolis  Gas  Act 
1860,  as  if  this  Act  were  not  passed,  so  far  as  the 
same  were  not  varied  by  this  Act;  and  that 
nothing  in  this  Act  contained  should  exempt  the 
plaintiffs*  company  or  their  gasworks  from  the 
provisions  of  the  Metropolis  Gas  Act  1860.  It 
was  also  enacted  that  if  the  former  of  these  two 
local  Acts  should  pass  into  a  law  in  that  session, 
then  the  plaintiffs  company  and  their  wndertcbkmg 
should  be  subject  to  the  provisions  of  the  City  of 
London  Gas  Act. 

Held,  by  the  Exchequer  Chamber,  affirming  the 
Court  of  Queen's  Bench,  in  an  action  to  recover 
the  price  of  gas  supplied  to  the  defendants,  the 
amount  of  which  amended  upon  whether    the 

Slaintiffs  were  bound  by  the  provisions  of  the 
fetropolis  Gas  Act  1860,  repealed  by  the  Oity  of 
London  Gas  Act  1868,  thai  the  plaintwswere,  by  the 
terms  of  their  Act  0/I868,  subject  to  all  restrictions 
imposed  upon  them  for  the  benefit  of  the  puMic  by 
both  the  Metropolis  Gas  Act  1860,  and  the  City  of 
London  Gas  Act  1868. 
The    plaintiffs    brought    an   action   to   recover 
2\^l.hs.  \\d.  for  gas  supplied  to  the  defendants. 
The  defendants  paid  into  court  1787Z.  Is.  7d.,  and 
deni^  their  liability  to  paj  the  residue  of  the 
claim. 

The  cause  came  on  to  be  tried,  and  a  verdict  for 
,373Z.  4s.  id.  was  recorded  for  the  plaintiffs,  being 
the  balance  of  the  claim  above  the  payment  into 
court,  subject  to  the  opinion  of  the  Court  of  Queen's 
Bench  upon  a  special  case,  and  subject  also  to  a 
reduction  of  the  amount  of  the  verdict  to  be  named 
bv  an  arbitrator  in  the  event  of  the  Court  being 
of  opinion  that  the  defendants  have  a  right  to  any 
reduction  whatever.  The  only  question  left  by 
the  special  case  for  the  opinion*  of  the  Court  was 
whether  the  provisions  of  the  Metropolis  Gas  Act 
1860  are  in  force  and  binding  on  the  company  as 
respects  the  supply  of  gas  described  in  the  special 
case. 

The  court  below  (Blackburn,  Mellor,  and  Lush, 
JJ.),  decided  that  the  Act  of  1860  does  apply  to  the 
plaintiffs,  and  that  the  case  should  go  to  the 
arbitrator  to  be  dealt  with  as  he  thinks  right. 

The  special  case,  all  the  material  sections  of  the 
three  Acts  of  Parliament,  the  arguments,  and  the 
remarks  of  the  court  below  are  reported  in  full 
26  L.  T.  Eep.  N.  S.  624. 


Besley  now  argued  for  plaintiffs,  the  appellants. 

Streeien  appeared  for  the  defendants,  but  was  not 
heard. 

Kelly,  C.B. — ^It  really  seems  impossible  to  read 
ss.  109  and  110  of  the  Gaslight  and  Coke  Com- 
panies' Act  1868,  and  not  to  hold  the  disputed 
clauses  of  the  Metropolis  Qaa  Act  1860  still  to 
apply. 

Maetin,  B. — I  am  ouite  satisfied  there  is  nothing 
in  the  two  Acts  of  I808  to  relieve  the  gas  company 
from  the  duties  imposed  upon  it  by  the  Act  m 
1860. 

Keatino  and  Beetc,  JJ.,  and  Cleasby,  B., 
concurred. 

Judgment  for  defendants. 

Attorneys  for  plaintiffs,  Curtis  and  Bedford, 

Attorneys  for  defendants,  Capron,  DaUon,  and 
Hitchins, 


Tuesday,  Feb,  4, 1873. 

Ceonshaw  v.  Wigan  Bueial  Boaed. 

Incumbent's  right  to  burial  fees — New  parish — 
Contribulion  of  inhabitants  to  burial  ground — 
20  ^  21  Vict.  c.  81,  s.  6. 

In  18.'»2,  an  Order  of  Council  under  69  Geo,  3,  c 
134,  s,  16,  authorised  services  and  offices  to  be 
'j^erformed  in  a  new  church,  assigned  a  district  to 
%t  out  of  the  parish  in  which  it  stood,  and  granted 
the  imcwmbent  the  fees.     The  district  formed  part 
of  a  borough    which  separately  maintained  its 
own  poor.    There  was  no  burial  ground  in  the 
Ussigned  district,  and  the  persons  dying  in  the 
district  contin/ued  to  be  buried  as  before  in  the 
churchuard  of  the  parish.    No  separate  burial 
board  has  ever  been  appointed  by,  or  ground  pro^ 
videdfor,  the  district.     The  burial  ground  of  the 
defendants  for  the  whole  borough  was  consecrated 
in  1856,  the  district   of  the    said   new  church 
having    contributed   to    the   rates  for  providing 
it.    The  rectory  of  the  parish  became  vacant  and 
a  new  rector  was  appointed  in  1864    Plaintiff 
brouaht  this  action  for  the  fees  paid  to  defendants 
for  the  burials,  since  the  last  avoidance  of  the  reo- 
tory,  of  persons  who  had  lived  in  the  plaintiff's 
district. 
Held,    by  the   Exchequer  Chamber   (affvrrMna  the 
Queens  Bench),  thai  the  plaintiff  was  entitled  to 
recover. 
This  was  a  special  case,  stated  in  an  action  by 
the  incumbent   of    the  church   of  St.    Thomas, 
Wigan,  for  the  recovery  of  fees  claimed  to  be  pay- 
able by  the  Wigan  Burial  Board  to  the  plaintiff 
for  burials  in  the  burial  ground  provided  by  the 
defendants  for  the  borough  and  township  of  Wigan« 
between  11th  Sept.  1869,  and  23rd  March  1870. 

The  Cotirt  of  Queen's  Bench  (Cockbum,  C  J., 
Mellor,  Lush,  and  Hannen,  J  J.)  gave  judgment  on 
11th  Nov.  1871  in  fevour  of  the  plaintiff.  The 
case  in  the  court  below  is  reported  25  L.  T.  Bep. 
N.  S.  536. 

Fox  Bristowe,  Q.C.  (with  McConneU)  argued  for 
defendants  the  appellants. 
Manisty,  Q.C.  (with  Forbes)  for  the  plaintiff. 
The  facts  and  arguments  were  sufficiently  stated 
in  the  report  of  the  case  in  the  court  below,  and  in 
thejudgment  of  this  court. 

^lly,  C.  B. — We  are  all  of  opinion  that  this 
judgment  should  be  affirmed.  Under  the  provisions 
of  the  statutes  58  Geo.  3,  c.  45,  and  59  G^o.  3,  c.  1B4, 
a  district  had  been  created  and  a  church  built,  and 
various  provisions  made,  and  acts  done  by  means  of 
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an  Order  in  Ooanoil,  which,  among  other  things, 
provides  for  the  publication  of  banns  of  matrimony 
and  the  solemnization  of  marriage,  churchings,  and 
baptisms,  and  which  confers  upon  the  minister  of 
St  Thomas  a  right  to  the  fees  upon  the  publica- 
tion and  performance  of  these  offices.  The  matter 
rsmained  in  this  state  until  the  passing  of  the 
19  &  20  Vict.  o.  104,  on  the  29th  July  1856.  The  real 
and  single  question  which  arises  m  this  case,  im- 
portant as  it  is,  is  whether  the  14th  section  of  the 
said  statute,  of  the  19  &  20  Vict.,  c.  104  applies  to 
the  present  case.  We  are  aU  of  opinion  that  it 
does  apply-  I  have  already  observed  that  under 
the  59  Geo.  3,  c.  134,  and  the  Order  in  Oouncil 
which  was  made  pursuant  to  the  provisions  of  that 
Act,  the  minister  of  this  district  church  was  en- 
titled to  publish  and  perform  banns  of  matrimony, 
marriages,  churchings  and  baptisms  ;  he  was  like- 
wise clearly  entitled  to  the  fees  arising  in  respect 
of  these  publications  and  performances.  When  we 
come  to  the  14th  section  of  19  &  20  Vict.  o.  104,  the 
question  arises  whether,  reading  that  section 
according  to  its  literal  language,  or  with  reference 
to  the  undoubted  objects  of  the  Legislature  in  pas- 
sing that  Act  of  Parliament,  if  any  real  question 
can  arise,  this  case  does  not  come  strictly  within 
its  provisions.  It  provides,  "  Wheresoever  banns 
of  matrimony  and  the  solemnisation  of  marriages, 
ohurchings,  and  baptisms  are  authorised  to  be  pub 
hshed  and  performed,  in  any  consecrated  church 
to  which  a  district  shall  belong,  and  the  incumbent 
of  which  is  by  such  authority  entitled  to  the  entire 
fees  arising  fipm  the  performance  of  such  offices, 
such  district  shall  become  a  separate  and  distinct 
parish  for  ecclesiastical  purposes.'*  In  this  case 
there  was  a  consecrated  church  and  a  district, 
brought  into  existence  under  the  provisions  of 
58  Geo.  3,  c.  45,  and  59  Groo.  3,  c.  134,  such 
district  not  being  at  the  time  of  the  passing 
of  Lord  Blandfora*s  Act  a  separate  and  distinct 
parish  for  ecclesiastical  purposes,  and  the  incum- 
bent of  which,  under  the  authority  of  the  Order  in 
Council,  was  entitled  for  his  own  benefit  to  the 
mtire  fees  arising  from  the  publication  and  per- 
formance of  banns  of  matrimony,  marriages, 
churchings,  and  baptisms.  Now  the  object  of  the 
Legislature  was  to  give  to  the  provisions  of  this  Act 
a  general — ^I  might  almost  say  a  universal — opera- 
tion ;  and  when  we  find  that  the  language  strictly 
and  literally,  as  well  as  substantially,  applies  to 
SL  Thomas's,  I  am  unable  to  see  why  it  is  to  be 
excepted  out  of  the  operation  of  this  clause,  when 
it  comes  strictly  within  its  terms.  It  became  at 
that  time  a  separate  and  distinct  parish  for  eccle- 
siastical purposes.  Now  let  us  see  the  further 
operation  upon  the  case  before  us  of  the  provisions 
01 20  A  21  Vict.  c.  81,  s.  5.  I  need  not  go  through 
the  other  clauses  of  this  Act  of  Parliament.  We 
find  in  it  a  provision  in  these  terms,  "  Until  a  burial 
ground  shall  be  provided  for  any  new  parish, 
created  pursuant  to  19  &  20  Vict.  c.  104,  the  in- 
cumbent of  such  new  parish  shall  perform  the 
same  duties,  and  be  entitled  to  the  same  fees,  in 
respect  of  the  burials  of  the  remains  of  the  pa- 
rishioners of  such  new  parish  in  any  burial  ground 
provided  under  the  Bunal  Acts,  to  which  such  new 
parish  shall  have  contributed,  as  if  the  said  burial 
ground  were  exclusively  the  burial  ground  of  such 
new  parish,  reserving,  however,  the  rights  of 
existing  incumbents."  Now  this  provision  strictly 
and  literally  applies  to  the  present  case,  and  is 
sufficient  d  itself  to  entitle  the  plaintiff  to  the 

Mao.  Oas.— Yol,  YIIL 


judgment  which  he  claims.  I  mi^ht  refer  further 
to  the  objects  of  the  legislature  in  passing  Lord 
Blandford's  Act,  but  any  further  reference  to  that 
Act  of  Parliament  and  the  object  of  the  legislature 
is  altogether  superfluous,  when  we  remember  that 
this  question  came  before  the  late  Dr.  Lushington 
in  the  case  of  St.  Mary's,  Shrewsbury  (Gough  v. 
Jones,  9  Jur.  N.  S.  82) ;  and  he  then,  under  similar 
circumstances,  held  that  the  provision  of  Lord 
Blandford's  Act  applied.  I  may  observe,  with 
reference  to  the  several  cases  cited  by  Mr.  Bristowe, 
that  they  were  all  determined  upon  the  particular 
circumstances  of  each  case,  and  in  none  of  them 
was  there  any  direct  construction  put  upon  this 
clause  of  Lord  Blandford's  Act.*  Upon  these 
grounds,  without  ^oing  further  into  the  arguments, 
we  are  all  of  opinion  that  the  judgment  of  the 
Oourt  of  Queen's  Bench  should  be  affirmed. 

Martin,  B.,  Keating,  J.,  Pigott,  B.,  Brett,  J., 
Olbasby,  B.,  and  Grove,  J.,  concurred. 

Judgment  for  plavntiff  affi/rmed. 

Attorneys  for  plaintiff,  Bell,  Brodrich,  and  Gray, 
for  /.  Park,  Wiend,  Wigau. 

Attorneys  for  defendants,  Gregory  Bowcliffe  and 
Co.  for  J.  JF,  ToAJlor,  Wigan. 


ERROR  PROH  COMKON  FLEAS. 
Reported  by  H.  H.  HocxiHa,  Esq.,  Barrister-at-Law. 

Nov,  28, 1872,  amd  Feb,  7, 1873. 

Macartht  v.  Metropolitan  Board  of  Works. 

Compensation — Injury  to  land — Lands  Glauses  Con- 
solidation Ad  1845  (8^9  Vict  c.  18),  s,  68. 

Plaintiff  resided  and  carried  on  business  at  certain 
premises  of  which  he  had  a  long  lease.  In  front 
of  plaintiff* s  premises  there  was  a  roadwoAf,  which 
separated  them  from  a  draw  dock  which  led  into 
the  river  T,  This  wa£  a  free  and  open  public  dock, 
but  was  pri/ncvpally  used  by  plaintiff  amd  a  few 
other  persons  whose  premises  were  in  proximity  to 
it,  Plaintif  had  no  right  or  easement  in  or  to 
the  said  dock  other  tha/n  his  right  as  one  of  the 
public,  nor  was  there  appvrtena/nt  or  otherwise 
belonging  to  plaintiff's  premises  any  easement, 
right,  or  privilege  in  or  to  the  said  dock.  It  was 
found  as  a  fact  that,  by  reason  of  the  proximity  of 
the  dock  to  plaintiffs  premises,  and  the  access  given 
by  the  same  to  the  river  T.,  the  said  premises  were 
rendered  more  valuable,  as  premises  either  to  sell 
or  occupy,  with  reference  to  the  uses  to  which  any 
owner  might  put  them.  In  the  execution  of  Par- 
liamentary powers,  defendants  stopped  up  and 
destroyed  the  dock,  and  by  reason  thereof  plaintiff  s 
premises  became  and  were,  as  premises  either  to 
seU  or  occupy  in  their  then  state  and  condition 
and  with  reference  to  the  uses  to  which  a/ny  owner 
might  put  them  in  their  then  state  and  condition, 
permamently  damped  and  diminished  in  value. 

Held,  by  Kelly,  G.B.,  Blackburn  amd  Archibald, 
J  J.,  ChanneU  and  Bramwell,  BB.  {Cleasby,  B. 
dissenting),  affirming  the  judgment  of  the  Common 
Pleas,  that  the  plaintiffs  inte^'est  in  the  premises 
was  injuriously  affected  so  as  to  entitle  him  to 
compensation. 

Error  from  the  Oourt  of  Oommon  Pleas. 

The  following  case  was  stated  for  the  opinion  of 
the  court  below : — 

This  was  an  action  brought  by  the  plaintiff 
against  the  defendants  to  recover  the  sum  of  19002., 
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beinff  the  amount,  less  430L,  the  claim  to  which 
has  been  given  up  by  the  plaintiff,  assessed  by  a 
jury  summoned  in  accordance  with  the  provisions 
of  the  Lands  Clauses  Consolidation'  Act  1845,  as 
compensation  for  the  alleged  injurious  affecting  of 
the  plaintiff^s  estate  and  mterest  in  a  house  and 

E remises  in  manner  and  under  the  circumstances 
ereinafber  stated ;  and  by  consent  of  the  parties, 
and  by  the  order  of  the  Honorable  Mr.  Justice 
Grove,  dated  the  11th  May  1872,  the  following 
case  has  been  stated  for  the  opinion  of  the  court, 
without  pleadings : — 

Case. 

1.  The  plaintiff,  at  the  time  of  the  stopping  up 
of  the  whitefriars  Dock  hereinafter  mentionea, 
resided  and  carried  on  business  as  a  carman  and 
contractor  for  supplying  builders  with  lime,  bricks, 
and  other  materials,  and  as  a  large  dealer  in  sand 
and  ballast,  at  the  premises  in  the  next  paragraph 
described,  which  he  held  under  a  lease  for  80  years 
from  Michaelmas  1854. 

2.  The  said  premises  consisted  of  a  house  with 
warehouse,  staoles,  and  business  premises,  and  are 
situate  in  Whitefriars,  in  the  City  of  London. 
They  are  coloured  pink  on  the  plan  annexed  to 
this  case,  which  also  shows  the  surrounding  pre- 
mises, and  a  draw-dock  known  under  the  name  of 
the  Whitefriars  Dock,  leading  into  the  Biver 
Thames,  which  was  very  largely  used  by  the 
plaintiff  in  the  way  of  his  business. 

3.  The  said  draw-dock  was  a  free  and  open 
pubUc  dock,  but  was  principally  used  by  the 
plaintiff,  the  City  Gras  Company,  the  Commis- 
sioners of  Sewers  for  the  City  of  London,  and  the 
other  persons  whose  respective  premises  were  in 
proximity  to  it. 

4.  The  plaintiff  had  no  right  or  easement  in  or 
to  the  said  draw-dock  other  than  his  right  as  one 
of  the  public ;  nor  was  there,  appurtenant  or  other- 
wise belonging  to  the  plaintiff's  said  premises 
any  easement,  right,  or  privilege,  in  or  to  the 
said  dock. 

5.  The  said  dock,  at  the  time  of  its  being  stopped 
up,  as  hereinafter  mentioned,  was  of  the  lengtn  of 
352  feet,  of  the  width  of  46  feet  at  the  outlet  upon 
the  Biver  Thames,  and  of  30  feet  at  its  head.  It 
originally,  and  before  the  plaintiff  became  pos- 
sessed or  his  premises,  extended  to  Tudor-street, 
and  the  dottea  line  on  the  plans  shows  its  former 
limits,  but  about  twenty  years  ago  it  was  shortened  to 
its  present  length,  as  shown  upon  the  said  plan,  by 
the  said  Commissioners  of  Sewers  for  the  City  of 
London,  who  filled  in  the  end,  and  converted  it 
into  a  roadway,  and  paved  the  space  so  obtained, 
and  have  down  to  the  present  time  kept  the  said 
roadway  in  repair.  Prior  to  such  filung-in,  the 
roadway  between  the  plaintiff's  premises  and  the 
edge  of  the  dock  was  aoout  20  feet  wide. 

6.  [Beferred  to  plans.] 

7.  By  reason  of  the  proximity  of  the  said  dock  to 
the  plaintiff's  said  premises,  and  the  access  given 
by  tne  said  dock  to  and  from  the  Biver  Thames, 
the  said  premises  were  rendered  more  valuable,  as 
premises  either  to  sell  or  to  occupy  with  reference 
to  the  uses  to  which  any  owner  might  put 
them. 

8.  In  the  execution  of  the  works  authorised  by 
the  Thames  Embankment  Act  1862,  and  the 
Thames  Embankment  (North  and  South)  Act 
1868,  in  the  month  of  Oct.  1868,  a  solid  embank- 
ment was  carried  along  the  foreshore  of  the 
Thames,  as  shown  in  the  plan,  and  thus  perma- 


nently stopped  up  and  destroyed  the  said  White- 
friars Dock. 

9.  By  reason  of  the  stopping  up  and  destruction 
of  the  said  dock,  as  aforesaid,  and  the  destruction 
thereby  of  the  access  to  and  from  the  Biver  Thames, 
the  plaintiff's  said  premises  became  and  were,  as 
premises  either  to  sell  or  occupy  in  their  then 
state  and  condition,  and  with  reference  to  the  uses 
to  which  any  owner  or  occupier  might  put  them 
in  their  then  state  and  condition,  permanently 
damaged  and  diminished  in  value ;  and  the  plaintiff 
alleged  that,  consequently,  he  became  entitled  to 
compensation. 

10.  The  defendants  denied  that  he  was  so  en* 
titled,  and  issued  their  warrant  to  the  sheriffs  to 
summon  a  jury,  without  prejudice  to  their  right  to 
dispute  the  question,  and  the  jurv  assessed  the 
amount  of  damage  and  injuiy  at  1900L 

The  question  for  the  opinion  of  the  court  is, 
whether,  under  the  circumstances  set  forth  in  this 
case,  the  plaintiff^s  interest  in  his  said  premises 
was  injuriously  affected  within  the  meaning  of  the 
Lands  Clauses  Consolidation  Act  1845,  so  as  to 
entitle  him  to  compensation. 

If  the  court  shall  be  of  opinion  in  the  aflSrmative, 
then  jud^ent  shall  be  entered  for  the  plaintiff  for 
1900Z.,  with  costs  of  suit,  from  the  27th  April  in 
the  year  of  our  Lord  1871. 

If  the  court  shall  be  of  opinion  in  the  negative, 
then  judgment  of  nolle  pros,  sh^  be  entered  for  the 
defendants,  with  costs  of  defence  frora  the  last- 
mentioned  date. 

The  Court  of  Common  Pleas  gave  judgment  for 
the  plaintiff,  and  the  defendants  now  brought  error. 

The  following  were  the  grounds  of  error  as- 
signed:— 

That  the  element  of  value  for  deprivation  of 
which  the  compensation  was  given  was  in  respect 
of  a  public  right,  and  that  the  title  by  which  the 
same  was  enjoyed  by  the  plaintiff  was  as  one  of  the 
public.  That  it  was  proximity  of  the  premises  to 
the  dock,  and  consequent  facilities  for  the  use  of  the 
public   right,  which  conferred  the  value  on  the 

g remises,  and  that  the  title  to  compensation  arises 
y  reason  of  the  quality,  not  quantity,  of  interest. 
Tnat  the  court  below  were  altogether  in  error 
in  likening  the  draw-dock  to  the  outor  half  of  the 
road  in  Beckett* s  case  (L.  Bep.  3  C.  P.  82).  The  court 
had  no  power  to  draw  any  inference  of  fact,  and,  if 
they  had,  they  came  to  the  wrong  conclusion. 
That  the  stopping  up  of  the  draw-dock  gave 
rise  to  no  rignt  of  action  at  law,  assuming  the 
Thames  Embankment  Act  1862,  had  not  been  passed. 
That  the  nearness  of  the  dock  conferred  value 
on  the  premises  by  reason  of  potential  exercise  of 
the  public  right  by  the  occupier  thereof,  and  that 
not  as  property  or  as  incident  thereto,  but  as  per- 
sonally accruing  to  him  as  occupier  for  the  time 
being.  That  the  plaintiff's  estate  and  interest  in  the 
premises  had  not  been  injuriously  affected  so  as 
to  entitle  him  to  compensation  within  the  intent 
and  meaning  of  the  liUids  Clauses  Consolidation 
Act  1845. 

The  case  is  reported  below,  ante,  voL  viL,  p. 
502. 

Hawkms,  Q.C.  (Philbrick  with  him)  for  the  de- 
fendants.— ^Tkere  is  no  distinction  between  the 
case  of  the  plaintiff  and  the  case  of  any  other 
member  of  the  public,  so  &r  as  the  quality  of  the 
injury  which  tne  plaintiff  suffers  is  oonoemed; 
the  only  distinction  is  in  the  quomiUy,  It  is  no 
gpround  for  compensation  under  the  Lands  ClaaBei 
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Act  that  a  man  suffers  more  than  his  neighbours ; 
he  mast  suffer  a  different  sort  of  iig'ury.  It  is 
necessary  for  the  plaintiff  to  show,  in  order  to 
entitle  himself'  to  compensation,  that  but  for  the 
&ct  ci  the  defendants  being  authorised  by  Act  of 
Fftrliament  to  do  what  they  did,  he  could  have 
maintained  an  action  against  them  at  common  law. 
It  is  obvious  here  that  all  the  plaintiff  could  have 
done  in  such  a  case  would  have  been  to  prefer  an 
indictment.  Admitting  that  plaintiff's  premises 
are  rendered,  less  valuable  by  the  destruction  of 
the  draw-dock,  that  circumstance  does  not  entitle 
the  plaintiff  to  compensation.  The  case  that  has 
been  most  pressed  against  the  defendants  is  Cham' 
heriain  v.  The  West  End  of  London  and  Crystal 
PaJ^iee  Railway  Company  (8  L.  T.  Bep.  N.S.  149  ; 
2  B.  A  S.  605).  There  is,  however,  this  distinction 
between  the  two  cases,  that  there  the  house  was 
deprived  of  its  ordinary  access  directly  from  the 
high  road.  [Bramwbll,  B. — Are  you  not  driven 
to  say  that  the  effect  of  Bicket  v.  Metropolitan  Mail" 
way  Company  in  the  House  of  Lords  (16  L.  T.  Bep. 
N.S.  542 ;  L.  Bep.  2  H.  L.  Cas.  175)  is  to  overrule 
Chamberlain's  case  P]  He  repeated  the  same  argu- 
ments as  in  the  cause  below,  and  cited : 

Eeg,  v.  Metropolitan  Board  of  Works  {Bat8tone*8  case) 
L  Bep.  4  Q.B.  858. 

B&AMWELL,  B.  cited : 

Rose  T.  Miles,  4  M.  <&  S.  101. 

The  Caledonian  Railway  v.  Ogilvy,  2  Maoq.  H.  of  L. 

Cas.  229. 
Winterbotha/m  v.  Lord  Derby ,  L.  Bep.  2  Ex.  816. 
Reg.  V.  Eastern  Counties  Railway  Comparvy,  2  Q.B. 
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Prentice,  Q.O.  (Hon.  A,  Thesiger  with  him)  for 
the  plaintiff,  urged  the  same  arguments  as  in  the 
court  below,  and  cited,  in  addition  to  the  above 
cases: 

Moore  v.  Great  Southern  and  Western  "Railioa/y  Com^ 

pany,  10  Ir.  C.  L.  Bep.  46. 
Tuohey  v.  Great  Southern  and  Western  Railway  Com^ 

pany,  10  It.  C.  L.  Bep.  98. 

Hawkins,  Q.G.,  in  reply. 

Cur,  adv,  vuU, 

Feb,  7. — ^The  following  judgments  were  deli- 
vered;— 

Gleasbt,  B. — The  question  in  this  case  is,  whe- 
ther the  plaintiff  is  entitled  to  compensation,  under 
the  68th  section  of  the  Lands  Clauses  Consolida- 
tion Act,  by  reason  of  his  premises  being  inju- 
riously affected  by  the  Thames  Embankment  made 
by  the  defendants.  I  understand  that  all  mv 
learned  brothers  think  the  plaintiff  is  so  entitled. 
I  regret  that  I  cannot  agree  with  them.  The 
plaintiff  appears  to  have  suffered  in  his  trade 
considerable  damage  from  losing  the  use  of  the 
river;  but  it  appears  to  me  that  the  case  is  not 
brought  within  the  words  of  the  Act  of  Parliament, 
nor  within  the  construction  which  they  have  re- 
ceived in  the  courts  and  in  the  House  of  Lords. 
If  the  plaintiff  is  entitled,  I  cannot  see  how  any 
person  occupying  premises  in  a  street  communi- 
cating with  the  nver,  who,  for  the  purposes  of  his 
occupation,  made  use  of  the  river — a  person,  for 
instance,  who  had  a  coal-yard  and  who  had  barges 
bronght  up  there,  or  a  builder  having  premises 
contiguous  to  the  new  Courts  of  Law  and  engaged 
in  some  contract  there — would  not  have  a  similar 
claim,  for  he  could  undoubtedly  show  that  his  pre- 
mises were  increased  in  value  by  the  use  of  the 
river.  And  the  multiplicity  of  claims  which  this 
would  give  rise  to  is  strongly  pointed  out  by  Lord 


Cranworth  in  Bicket  t.  Metropolitan  BaUwojy  Com^ 
pony  {swp,)  as  a  good  reason  for  not  extending  the 
meaning  of  the  words.  The  present  case,  as  well 
as  that  of  others  using  the  river,  might  have  been 
made  the  subject  of  special  provision  for  compen- 
sation, limiting  the  rignt  within  certain  limits  and 
under  certain  conditions;  but  under  the  general 
Act  such  cases  are  not  provided  for.  The  plaintiff 
was  the  occupier  of  certain  premises  at  Whitefriars, 
of  which  he  had  a  long  lease,  and  where  he  carried  on 
an  extensive  business  in  bricks  and  other  building 
materials.  The  premises  were  situated  at  the  distance 
of  about  350  feet  from  the  general  line  of  the  river 
Thames,  with  other  premises  between  them  and 
the  river.  There  was,  however,  a  dock  projecting 
from  the  river  into  the  land  for  the  distance  of 
352  feet,  as  shown  on  the  plan  which  forms  part 
of  the  case,  and  the  extremity  of  this  reachea  to 
within  about  25  feet  of  the  comer  of  the  plaintiff 's 
premises,  as  appears  by  the  scale  at  the  bottom  of 
the  plan.  The  premises,  therefore,  do  not  aoyoin 
the  river  or  adjoin  the  dock  so  as  to  give  the 
plaintiff  any  *  of  the  rights  of  a  riparian  pro- 
prietor. The  case  finds  (paragraph  4)  "  the  plain- 
tiff had  no  right  or  easement  to  or  in  the  draw- 
dock  other  than  as  one  of  the  public,  nor  was 
there  appurtenant  or  otherwise  belonging  to  the 
plaintiff  s  premises  any  easement,  right,  or  privi- 
lege, in  or  to  the  said  dock."  It  appears  to  me 
that  if  the  present  question  was  now  raised  for 
the  first  time,  the  finding  referred  to  would  be 
conclusive  against  the  present  claim.  For  I  do 
not  see  how  premises  can  be  injuriously  affected 
unless  there  is  some  damage  to  the  premises 
themselves,  or  to  some  right  belonging  to  them. 
The  premises  themselves  would  be  injuriously 
affected  if  there  was  any  structural  damage  by 
reason  of  the  execution  of  the  works,  as  if  (not  to 
mention  other  instances)  floods  were  brought  upon 
them  which  made  them  unfit  for  occupation, 
whether  buildings  or  lands:  and  the  premises 
would  be  injuriously  affected  by  loss  of,  or  damage 
to,  some  right  belonging  to  them  in  various  ways. 
As  for  example,  if  tney  were  waterside  premises, 
and  entitled  to  the  fiow  of  a  river,  and  it  was  taken 
away  as  in  the  Duke  of  BuccleucKs  case  (L.  Bep. 
5  H.  L.  418),  or  if  right  to  light  and  air,  or  private 
right  of  way,  or  any  similar  right  belonging  to  the 
premises  were  interfered  with,  of  which  the  in- 
stances are  numerous.  Ajiother  instance  may  be 
mentioned,  viz.,  if  the  premises  adjoined  a  public 
highway,  and  in  constructing  some  works,  a 
bridge  for  instance,  either  to  carry  a  railway  over 
a  puolic  road  or  to  carry  the  road  over  it,  the  level 
of  the  highway  was  altered — it  might  be  several 
feet  or  it  might  be  much  less — in  such  a  case  the 
alteration  of  the  level  might  be  a  damage  to  the 
premises.  The  public  in  general  might  be  benefited 
by  having  a  more  level  and  convenient  road,  and 
the  person  occupying  the  premises  might  as  one 
of  the  public  share  this  benefit,  but  he  would  have 
a  particular  right  annexed  to  his  premises  of 
having  a  certain  access  from  them  to  the  highway, 
and  if  this  was  prejudiced  (which  would  be  a 
question  of  fact)  he  would  have  a  right  to  compen- 
sation. The  general  Act  of  Parliament  does  not 
give  compensation  to  all  persons  whose  premises  are 
rendered  less  valuable  for  occupation  in  respect 
of  their  calling  or  trade  carried  on  there  in  respect 
of  general  convenience,  but  only  where  the  pre- 
mises themselves  are  injuriously  affected,  and  in- 
juriously affected  by  the  execution  of  the  works. 
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The  premises  themselves  must  be  taken  or  inja- 
rioaslj  a.ffected  by  the  execution  of  the  works 
to  give  a  right  to  compensation.  The  words  '*  hj 
the  execution^  of  the  works,''  point  as  it  appears  to 
me  to  the  direct  effect  produced  upon  the  premises 
by  the  works,  the  effect  of  a  contiguous  cutting  on 
tne  fabrici  of  an  embankment  upon  the  light,  and 
so  on.  Tliis  foundation  of  a  particular  right  inter- 
fered with  places  a  limit  to  claims  which  would 
almost  be  unlimited  if  every  diminution  of  value  was 
to  be  sufficient.  And  as  the  only  reason  for  the 
execution  of  the  works  by  compulsory  powers  is 
that  they  are  a  great  public  benefit,  any  injuiy 
which  a  person  suffers  in  common  with  the  rest  of 
the  public  may  be  regarded  as  compensated  for  by 
the  benefit.  And  there  is  this  furtner  objection  to 
reading  the  words  as  signihrins  a  mere  deteriora- 
tion of  value,  that  (independently  of  this  being  a 
matter  of  opinion)  the  test  of  the  right  to  com- 
pensation would  be  fluctuating  and  uncertain, 
masmuch  as  at  one  time  the  premises  might  appear 
to  be  diminished  in  value,  at  another — six  months 
afterwards — they  might  appear  to  be  increased, 
and  then  the  title  to  compensation  would  depend 
upon  when  the  claim  was  made.  But  although  the 
reasons  already  given  would  have  been  suJSocient, 
independent  of  authority,  to  satisfy  me  that  in  the 
present  case  the  plaintiff  was  not  entitled  to  com- 
pensation, vet,  as  similar  questions  have  already 
arisen  and  oeen  the  subject  of  decision  in  all  the 
courts  and  the  House  of  Lords,  and  especially  as 
the  opinion  which  I  have  expressed  is  at  variance 
with  that  of  the  court  below,  it  is  proper  to  con- 
sider the  effect  of  these  decisions,  and  to  show  that 
the  conclusion  arrived  at  is  in  entire  conformity 
with  what  they  established.  The  words,  "in- 
juriously affected,"  in  the  Lands  Clauses  Con- 
solidation Act  received  a  construction  by  the 
Court  of  Queen's  Bench  in  the  case  of  Ee 
Penny  and  South-Eastem  Railway  Company, 
(7  E.  &  B.  660 ;  26  L.  J.  225,  Q.  B.).  The  words  of 
Lord  Campbell  are :  "  The  test  is  whether,  before 
the  railway  Act  authorising  the  company  to  do 
what  has  l>een  done  here,  an  action  would  have  lain 
at  common  law  for  what  has  been  done  and  for 
what  compensation  has  been  claimed  P  If  it  would, 
and  that  act  is  authorised  by  the  railway  Act, 
compensation  may  be  claimed  in  respect  of  ib ;  if 
the  land  is  not  taken,  and  nothing  is  done  which 
would  have  afforded  a  cause  of  action  before  the 
Act  passed,  then,  although  it  may  produce  a 
deterioration  of  the  property,  it  does  not  inju- 
riously affect  the  land  or  constitute  a  ground  for 
compensation."  The  other  judges — Wightman, 
Erie,  and  Crompton,  JJ. — lay  down  the  same  rule 
in  almost  the  same  words.  It  is  taken  from  the 
opinion  of  Lord  Cranworth  in  the  House  of  Lords 
in  the  case  of  Caledonian  Railway  Company  v. 
Ogihy  (2  Macq.  229),  assented  to  by  Lord  St. 
Leonards,  which  is  the  real  foundation  of  the  rule 
since  adopted  by  all  the  courts  in  dealing  with 
cases  of  tnat  description.  It  is  unnecessary  to 
refer  to  all  the  authorities ;  but  as  Willes, 
J.,  was  one  of  the  judges  from  whose  judg- 
ment the  present  case  is  an  appeal,  I  may  quote 
his  words  in  Beckett  v.  Midland  Railway  Com- 
pffvy  (L.  Rep.  3  C.  P.  94;  17  L.  T.  Bep.  N.  S. 
499) :  **  To  entitle  a  claimant  to  compensa- 
tion under  the  Lands  Clauses  Consolidation 
Act  1845,  two  things  must  concur,  viz.,  that 
he  has  sastained  a  particular  damage  from  the 
execution  by  the  company  of  the  works  authorised 


by  the  special  Act,  and  that  the  dami^e  was  one 
for  which  he  might  have  maintained  an  action  if 
the  work  was  not  authorised  by  Parliament."  The 
rule  was  adhered  to  and  acted  on  by  the  House 
of  Lords  in  Ricket  v.  MetropolitoM  Railway 
Commmy  (L.  Bep.  2  H.  L.  176;  16  L.  T.  Eep. 
N.  o.  642).  It  is  true  that  in  that  case 
Lord  Westbury  states  his  opinion  to  the  con- 
trary, and  would  extend  the  meaning  of  the  words 
"injurioasly  affected"  by  making  them  include 
any  damage  sustained  by  t2u»  occupier  in  connec- 
tion with  his  occupation ;  but  if  that  opinion  had 
been  adopted,  the  decision  of  the  House  of  Lords 
must  have  been  different,  and  therefore  it  must  be 
considered  as  rejected  by  the  highest  tribunal,  and 
by  that  we  are  bound.  This  test  is  really  the  same 
as  that  which  has  been  put  already  in  different 
words,  viz.,  that  where  there  is  no  ii^'ury  to  the 
premises  themselves,  nor  to  any  rights  connected 
with  them,  there  is  no  claim  to  compensation,  as 
there  can  only  be  an  action  where  there  is  an 
injuxy  to  a  right.  In  the  present  case,  according 
to  the  statement  in  par.  4,  there  is  no  injury  to  the 
premises,  nor  to  any  right  belonging  to  them,  nor 
any  damage  of  a  different  nature  from  that  which 
would  be  sustained  by  any  of  the  public  using  the 
dock  regularly  or  occasionally ;  and  when  that  is 
the  case,  the  redress  for  the  obstruction  to  a  navi- 
gable river  or  highway  is  by  indictment,  and  not 
by  action :  (Reg.  v.  DiredoYe  of  Bristol  Docksi  12 
East,  429;  Winterbotham  v.  Lord  Derby,  L. 
Bep.  2  Ex.  316.)  It  is  is  true,  a  person  injured 
may  remove  the  obstruction  so  far  as  is  necessary 
to  enjoy  his  rights :  {Mayor  ofCohheetery.  Brooke, 
16  L.  J.  143,  Q.  B.);  but  he  would  do  this,  not 
as  owner  or  occupier  of  particular  premises, 
because  he  does  not  enjoy  the  ri^ht  in  that  cha- 
racter, but  as  one  of  the  public.  The  plain- 
tiff, besides  his  right  as  one  of  the  public  to 
pass  along  the  street  in  front  of  his  premises, 
nas  also  the  right  belonging  to  his  premises 
to  pass  fix)m  them  to  that  street  not  altered 
or  interfered  with  except  so  far  as  the  commis- 
sioners of  sewers  may  nave  rights  over  it,  with 
which  we  have  nothing  to  do.  And  if  the  level 
of  the  street  had  been  altered  by  the  works  of  the 
defendant,  or  its  inclination  changed  for  the  worse, 
or  its  use  as  a  highway  taken  away  by  its  being 
stopped,  it  might  be  said  that  the  particular  ri^ht 
of  the  plaintiff  had  been  in&inged,  so  as  to  giye 
him  a  claim  for  compensation.  It  appears  to  me 
that  the  judgment  of  the  House  of  Lords  in 
Ricket  y.  Tne  Metropolitam,  Railway  (L.  Bep. 
2  H.  L.  176),  gives  authority  to  the  ground  npon 
which  Lord  Cranworth  puts  his  judgment.  The 
(question  in  that  case  was  the  ri^ht  to  compensa- 
tion in  respect  of  the  obstruction  of  a  public 
street  cpmrnunicating  with  a  public  footway,  by 
the  side  of  which  the  plaintiffs  premises  were 
situated.  The  case  was  therefore  like  the  present 
one;  the  obstruction  here  is  of  a  public  river  com- 
municating with  the  street  adjoining  the  plaintifE^s 
premises ;  there  it  was  of  a  public  street.  There 
IS,  no  doubt,  the  distinction  that  in  that  case  the 
obstruction  was  not  permanent,  in  the  present  it 
is ;  but  this  it  is  submitted  can  make  no  difference 
in  the  construction  to  be  given  to  the  words 
"injuriously  affected."  Lord  Cranworth  says,  in 
that  case  (at  p.  198) :  "  Boch  principle  and  auLhority 
seem  to  me  to  show  that  no  case  comes  within  the 
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which,  bat  for  the  statute,  the  complaining  party 
might  have  maintained  an  action.  The  injury 
most  be  actual  injury  to  the  land  itself,  as  by 
loosening  the  foundations  of  buildings  on  it,  ob- 
structing its  lights  or  its  drains,  making  it  inac- 
cessible by  lowering  or  raising  the  ground  imme- 
diatelyin  front  of  it,  or  by  some  such  physical 
deterioration.  Any  other  construction  of  the 
dause  would  open  the  door  to  claims  of  so  wide 
and  indefinite  a  character  as  could  not  have  been 
in  the  contemplation  of  the  Legislature."  And  he 
adds,  alter  a  few  sentences :  "  The  loss  occasioned 
by  the  obstruction  now  under  consideration  m&j 
be  greater  to  the  plaintiff  than  to  others,  but  it 
affects  more  or  less  all  the  neighbourhood.  He 
has  no  ground  of  complaint  differing  save  in  de- 
gree from  that  which  might  be  made  by  all  the 
inhabitants  of  houses  in  the  town  where  the  works 
for  forming  the  railway  were  canded  on."  Lord 
Chelmsford's  judgment  is  principally  occupied  with 
an  elaborate  discussion  of  all  the  authorities,  but 
before  examining  them  he  bases  his  judgment  upon 
the  rule  that  the  act  complained  of  must  have  been 
the  subject  of  an  action  unless  legalised  by  Par- 
liament. His  lordship,  in  considering  whether  an 
action  would  be  maintainable,  first  adverts,  in 
general,  to  the  case  of  personal  injury  or  injuries 
of  that  nature  arising  upon  the  obstruction  of  a 
highway.  In  such  cases,  though  no  doubt  an 
action  would  lie,  there  could  clearly  be  no  compen- 
sation, and  then  the  subject  is  not  further  noticed. 
He  then  refers  to  the  cases  in  which  an  action  is 
said  to  be  maintainable  in  respect  of  damages  con- 
nected with  the  occupation  of  the  premises,  and 
after  examining  the  adverse  authorities,  and  refer- 
ring to  Beg.  V.  London  Dock  Gorrvpany  (5  Ad.  & 
£.  16),  and  the  judgment  of  Erie,  G.J.  m  the  Ex- 
chequer Chamber  in  the  case  before  them,  he  holds 
that  such  damages  are  too  remote  to  be  the  subject 
of  an  action  for  a  public  nuisance,  and,  there- 
fore, not  the  subject  of  compensation.  Now,  the 
words  ''  too  remote  "  are  used  in  connection  with 
the  judgment  in  Beg.  v.  London  Bock  Compan/y 
(5  Ad.  &  E.  163),  as  being  the  effect  of  the  judg- 
ment there.  Those  particular  words  "  too  remote  " 
were  not  nsed,  but  the  judgment  was  that  the 
words  "injury  to  an  estate  or  interest  in  land" 
would  be  satisfied  by  such  consequences  as  the 
following,  *'  as  if  by  their  cut,  or  bridge,  or  any 
other  work,  they  had  weakened  the  foundations, 
damap;ed  the  lights,  stopped  the  drains,  or  done 
any  similar  injury  to  the  houses,  lands,  &c."  It 
is  not,  therefore,  too  much  to  say  that  by  the 
words  "  too  remote  "  his  lordship  meant  too  remote 
from  or  not'oonnected  with  the  injury  to  the  pre- 
mises themselves,  and  this  would  make  the  opinion 
of  Lord  Chelmsford  in  effect  and  substantially  the 
same  as  that  of  Lord  Cranworth  already  ^ven. 
His  lordship  then  goes  into  a  full  examination  of 
all  the  authorities,  so  that  the  House  may  give  an 
authoritative  final  decision  upon  the  whole  case. 
Lord  Chelmsford's  judgment  was  delivered  before 
that  of  Lord  Cranworth,  but  I  do  not  think  it  can 
be  doubted,  after  reading  it  through,  that  if  it  had 
followed  that  of  Lord  Cranworth,  he  would  have 
assented  to  Lord  Cranworth's  language  above 
quoted,  and  the  case  was  accordinglv  held  to  be 
one  in  which  compensation  could  not  be  given,  and 
the  judgment  of  the  Exchequer  Chamber  to  that 
effect  was  affirmed.  If  the  view  taken  of  Lord 
Chelmsford's  judgment  be  con-ect,  it  would  not,  I 
apprehend,  be  disputed  that  the  decision  of  the 


court  below  is  at  variance  with  the  ground  of 
decision  of  the  House  of  Lords,  and  cannot  be 
supported.  This  case  was  decided  in  the  year 
lSo7 ;  but  there  was  an  earlier  case  in  the  House 
of  Lords,  decided  in  the  year  1857,  in  which  a 
similar  question  arose,  viz.,  Ccdedonian  Bail/way 
Compan/y  v.  Ogilvy  (Macq.  229).  In  that  case,  as 
I  understand  the  facts  from  the  judgment,  a  public 
road  which  was  the  principal  access  to  a  residence 
was  obstructed  by  a  railway  crossing  it  on  a  level 
within  a  few  yards  of  the  lodge.  Without  the 
Act  of  Parliament  this  would  have  been  a  nuisance, 
and  the  subject  of  an  action  at  the  suit  of  any  person 
who  could  show  a  particular  damage  of  a  different 
nature  from  that  suffered  by  the  public  generally. 
The  jury  assessed  the  mimages  for  the  level 
crossing  and  severance  at  560L,  and  it  was 
held  by  the  House  of  Lords  that  the  level 
crossing  gave  no  claim  for  compensation, 
reversing  the  judgment  of  the  Scotch  court. 
In  that  case  the  obstruction  was  of  a  high- 
way, in  the  present  case  it  is  of  a  public  river, 
which  is  also  a  highway,  and  this  is  the  main  dis^ 
tinotion  between  the  two  cases,  with  the  addition 
that  in  the  present  case  the  obstruction  is  com- 
plete ;  in  the  other  it  was  partial,  an  addition  un- 
important in  principle  if  the  obstruction  was  in- 
jurious. The  case  was  decided  by  Lord  Cranworth 
and  Lord  St.  Leonards.  Lord  Cranworth  thought 
the  case  clear  both  upon  principle  and  authority 
upon  the  ground  that  though  the  plaintiff  suffered 
by  the  obstruction  more  than  any  other  person, 
yet  he  did  not  suffer  differently,  and  therefore 
could  not  have  maintained  an  action.  He  says  at 
page  236,  "  But  it  would  only  be  a  more  frequent 
repetition  of  the  same  damage ;  it  would  not  be 
any  damage  different  from  that  which  might  be  sus- 
tained by  any  other  subjects  of  Her  Majesty;  for  all 
attempt  at  arguing  that  this  is  a  damage  to  the  estate 
is  a  mere  play  upon  words."  Lord  St.  Leonards 
decides  the  case  substahtially  upon  the  same  ground. 
But  there  are  passages  in  his  judgment  which 
deserve  particular  notice.  He  points  out  the  dis- 
tinction Detween  the  case  itself  and  those  cases  in 
which  the  highway  which  the  premises  adjoin  is 
itself  interfered  with,  a  distinction  of  importance 
in  dealing  with  the  two  cases  on  which  tne  plain- 
tiff mainlv  rolled,  viz.,  Beckett  v.  Midand  By,  Co, 
(L.  Rep.  §  C.  P.  82)  and  Chamberlain  v.  West  End 
of  London,  ^c.  By.  Co.  (2  B.  &  S.  605,  617  ;  31 
L.  J.  201,  Q.  B.;  32  L.  J.  173,  Q.  B.)  Lord 
St.  Leonards  says,  in  referonce  to  the  case  of 
Beg,  V.  Eastern  Counties  By.  Co.  (2  Railway 
Cases  736.)  "In  that  case  thero  was  an  actual 
injury  I  should  say  to  the  land ;  at  all  events  there 
was  an  injury  to  the  owner  of  the  land,  which 
would  ^vehim  an  immediate  right,  nodoubt,  to  com- 
pensation. From  his  land  he  had  been  en.abled  to 
step  at  once  upon  the  road  which  had  been  lowered 
by  the  company,  and  so  lowered  that  he  lost  his 
access  to  that  road  unless  he  had  new  appliances 
ir  order  to  enable  him  to  approach  it.  There  was, 
therefore,  a  real  injury,  there  was  a  ground  of 
complaint  there  personal  to  himself,  and  which  was 
not  open  to  the  rest  of  the  world.  It  was  a  general 
complaint  when  he  got  to  the  road ;  when  he  got 
there  he  had  to  sustain  an  injury  in  common  with 
all  the  rest  of  the  Queen's  subjects  ;  that  is  to  say, 
the  road  might  be  rendered  a  great  deal  less 
easy  to  travel  upon  than  it  was  before  it  had  been 
crossed.  For  tnat  he  would  have  no  remedy,  it  is 
a  common  inconvenience;  all  are  subject  to  it; 
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and  the  power  to  commit  that  injory  was  given 
by  Act  of  Parliament  for  the  public  benefit,  and 
therefore  the  benefit  which  is  received  by  the 
public  from  the  railway  is  considered  to  he  the 
only  compensation  to  which  the  Queen's  subjects 
in  general  are  entitled  in  respect  of  the  damage 
caused  at  the  particular  spot  over  which  the  rail- 
way travelled,  or  in  respect  of  which  the  road  in 
that  spot  had  been  lowered."  He  afterwards,  at 
page  251,  refers  to  the  case  of  Beg.  v.  Bristol  Dock 
Company  (12  East,  423).  In  that  case  the  person 
complaining  was  a  brewer,  who  had  carried  on  his 
trade  by  means  of  water  drawn  from  a  navigable 
river  by  means  of  pipes.  The  defendants,  in  the 
execution  of  public  works,  had  fouled  the  river 
and  made  the  water  unfit  for  brewing,  and  they 
were  bound  to  make  compensation  to  persons 
whose  premises  were  damaged  or  made  useless,  or 
to  purchase  them  at  the  option  of  the  owner.  The 
brewer  endeavoured  to  supply  the  defect  by  pro- 
curing other  water,  but  was  unable  to  ao  so, 
and  abandoned  the  premises.  It  was  held  not 
to  be  a  case  within  the  Act,  because  the  ri^ht  to 
pure  water  was  not  a  particular  right  belonging  to 
the  owner  in  respect  oi  his  premises,  but  a  general 
right  enjoyed  by  all  the  public ;  Lord  St.  Leonards 
is  unable  to  distinguish  that  case  in  principle, 
from  0gilvy*8  case  (2  Macq.  229),  and  it  appears  to 
me,  I  must  say,  almost  impossible  to  distmguish 
it  from  the  present  case.  His  lordship  says,  at  p. 
251,  "  It  was  held  that  he  had  only  a  general  right ; 
that  nobody  had  any  particular  personal  right  to 
the  water;  that  it  was  common  to  all  the  king's 
subjects;  that,  therefore,  he  was  not  entitled  to 
recover  upon  that  ground  alone.  "Now,  where  is 
the  difference  between  a  public  river  and  a  public 
road  P  The  rights  of  both  are  common.  A  public 
river  is,  in  point  of  fact,  a  highway ;  and  a  public 
road  is  a  highway.  You  use  each  according  to 
its  quality,  and  if  you  have  only  that  common 
right  which  belongs  to  all  men,  you  cannot  daim 
compensation  in  regard  to  a  damace  to  either  the 
one  or  the  other  wUch  is  authorised  by  Act  of  Par- 
liament; and  if  in  any  such  case  Parliament  ever  did 
intend  that  compensation  should  be  given,  it  is  per- 
fectly manifest  that  it  would  be  given  generally  to  all 
within  a  certain  limit,  because  there  must  inevitably 
be  damage  to  many  to  a  certain  extent."  The  pre- 
sent case  is  one  of  the  stopping  up  of  the  flow  of  a 
river  at  a  particular  spot  m  which  the  plaintiff  has 
no  different  ri^ht  from  that  of  any  other  of  her 
Majesty's  subjects;  and  the  authorities,  I  feel 
bound  to  say,  appear  to  me  to  establish  that 
the  ckum  to  compensation  in  such  a  case  cannot  be 
maintained ;  to  allow  it  would  be  to  break  in  upon 
a  rule  established  by  the  highest  authority  upon 
full  consideration,  and  which  prevents  the  mischief 
referred  to  by  Lord  Granworth  and  Lord  St. 
Leonards.  It  would  also  introduce  very  great 
uncertainty  as  to  the  extent  of  liabiHtv  to  which  all 
bodies  executing  great  public  works  would  be 
exposed ;  because  their  Uaoility  would  depend  not 
upon  any  facts  capable  of  being  ascertained,  but 
upon  the  speculative  opinion  of  surveyors  and 
other  witnesses  upon  the  deteriorating  effect  of 
the  works  upon  premises  situated  at  a  greater  or 
less  distance ;  as  to  which  a  case  of  deterioration 
by  the  loss  of  the  contingent  advantages  of  au 
available  navigation  might  readily  be  believed  in 
and  easily  established.  The  matter  is  of  such 
general  importance,  involving  a  principle  appli- 
cable to  so  many  cases,  that  I  have  felt  bound  to 


give  effect  as  far  as  I  could  to  my  own  opinion, 
though  differing  from  so  many  of  my  learned 
brothers.     But    although  the  authorities  in  the 
House  of  Lords  referred  to  would  be  considered 
binding  even  if  they  varied  from  decisions  of  other 
courts,  I  ought  not  to  pass  by  without  noticing  the 
two  cases  upon  whicn  the  plaintiff  particularly 
reUed.      Beckett    v.  Midland   Railway    Company 
(L.  Rep.  3  0.  P.  82 ;  17  L.  T.  Bep.  N.  S.  499)  was 
one  of  those  cases.    In  that  case  the  plaintiff's 
premises   adjoined   a   public   highway,  and    the 
works  of  the  defendant  had  narrowed  the  high- 
way from  50  feet  to  35 .  feet,  and  there  was  evi- 
dence  that  the  consequence  was  that  carriages 
could    not    turn  opposite    the   house   as  before, 
and  that  omnibuses,  instead  of  stopping  to  allow 
himself   and   other   passengers   to  alight   oppo- 
site his  house    stopped  where  they  could  turn. 
The  evidence  was  no  doubt  slight,  but  still  there 
was  evidence  for  the  jury  that  the  plaintiff  had  not 
the  same  beneficial  access  to  the  highway  in  front 
of  his  house  which  he  had  before.    This  was  pro- 
perly considered  a  particular  injurv  and  restriction 
of  the  right  of  the  individual  in  tne  enjoyment  of 
the  house  so  as  to  give  a  claim  for  compensation. 
And  the  Chief  Justice,  in  his  judgment,  puts  the 
decision  on  that  precise  ground.     The    case  is 
brought    within    tne    observations  of  Lord    St. 
Leonards  in  connection  with  the  case  of  Bsa.  v. 
Eastern  Cownties  Railway   Company  (2   Railway 
Cases,  736)  which  I  quoted  at  length  from  their 
bearing  upon  Bickefs  case    (L.  Rep.  2  H.  L.  175). 
The  same  remark  applies  to  the  case  pf  Chamberlain 
V.  West  End  of  London,  Sfc,  Bailway   Company 
(2  B.  &  S.  605-617),  which,  being  a  judgment  in 
the  Exchequer  Chamber,  was  mainly  relied  upon 
as  binding  on  this  court.     For  although  the  facts 
are  not   so  clear  as  could  be  desired,  sufficient 
appears  to  show  that  the  works  of  the  defendants 
had  deprived  the  plaintiff's  house  of  the  right  of 
being  roadside  premises  adjoining  a  public  highwav 
as  much  as  if  the  site  of  his  house  haa  been  changed. 
The  case  is  so  much  relied  on,  that  I  must  be 
permitted  to  quote  what  Erie,  C.J.,  says  of  it  in 
deUvering  the  judgment  of  the  majority  of  the 
court   in   the   Excnequer  Chamber  in  Micket  v. 
Metropolitan  Bailway  Com/pany  (5  B.  &  S.  165). 
The  passage  cited,  and  indeed  the  whole  judgment, 
has  a  close  bearing  on  the  present  case.     "The 
principle  is,  that  tne  value  of  a  house  is  affected 
oy  the  relation  of  its  situation  to  the  adjoining 
highway ;  that  is,  by  the  convenience  of  the  private 
rights  of  ingress  and  egress  from  the  one  to  the 
other,  and  by  the  circumstances  of  the  highway 
itself  tending  to  make  it  useful  and  agreeiwle  to 
the  occupier  of  the  house.    If  a  >house  on  a  level 
with    a    commodious,    beautiful,    well-frequented 
street,  either  be  lifted  or  sunk  by  the  railway 
20  feet  above  or  below  the  level  of  that  street,  the 
house  would  be  injuriouslv  affected  both  for  plea- 
sure or  profit  by  means  of  the  change  in  the  access 
to  and  from  the  house  ;  or,  if  a  house  fronting  to  a 
street  of  that  description  should  be  turned  round, 
so  as  to  front  to  a  dark,  back  alley,  the  house  would 
be  injuriously  affected.      The  site  of  the  house 
would  be  altered  for  the  worse.    In  these  cases 
suggested,  the  house  is  supposed  to  be  removed  to 
make  the  meaning  more  clear ;  but  if,  instead  of 
lifting  or  sinking  the  house,  or  turning  its  front 
from  a  grand  street  to  a  bad  alley,  the  street  is 
lifted,  or  sunk,  or  changed  in  its  character,  the 
I  relation  of  the  house  to  its  highway  is  affected 
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precisely  in  the  same  degree  as  it  would  be  by 
altering  the  relative  position  of  the  house  itself  in 
respect  of  this  highway.     Such  is  the  priociple  of 
^Jhamberlain  y.  neat  £!nd  of  London,  ^c.  Railway 
Cmwpany  (2  B.  &  S.  605-617).    "  The  frontage  had 
been  to  a  wide,  well-frequented  road,  leading  direct 
to  and  from  important  towns ;  by  the  execution  of 
the  railway  works  it  was  made  to  front  to  a  dumb 
alley  much    below  the   level  of  the  substituted 
thorough&re  over  a  railway  bridge,  along  which 
the  stream  of  passengers  would  be  compelled  to 
flow.  Frontage  ^ves  the  value  to  building  ground ; 
therefore,  the  railway  company  took  away  valuable 
frontage  and  substituted  that  which  was  very  in- 
ferior, and,  therefore,  it  was  held  that  they  had 
injuriously  affected  the  house,  both  in  its  frontage 
and  in  its  access  to  and  from  the  effective  thorough- 
fare of  the  locality."    After  reading  the  manner  in 
which  this  court  dealt  with  the  case  referred  to, 
can  it  be  regarded  as  an  authority  that  every 
house  in    all    the    streets    leading  down  to  the 
Thames,  and  in  the  streets  connected  with  them, 
would  confer  a  right  to  compensation  if  it  could 
be  shown  that  4t  was  deteriorated  in  value  by 
being  deprived  of  the  public  use  of  the  river?    I 
do  not  tnink  it  necessary  to  consider  the  cases 
dted  in  which  persons  who  have  sustained  par- 
ticular injury  by  reason  of  the  obstruction  of  a 
public  highway,  or  by  any  other  public  nuisance, 
nave  maintained  their  action  for  damages ;  because 
that  is  not  of  itself  a  test,  as  is  pointed  out  by  Lord 
Gran  worth  in  Ogilvy  v.  The  ualedonian  Railway 
Company  (2  Macq.  229),  and  again,  very  distinctly, 
by  Lord    Chelmsford,   in  Rickefs  cq.se  (L.  Bep. 
2  H.  L.  175),  and  by  one  of  the  judges  in  this  case 
in  the  court  below.    Although  there  is  no  right  to 
compensation  unless  an  action  would  have  been 
maintainable,  it  does  not  follow  because  an  action 
would  be  maintainable  for  damages  sustained  there- 
fore there  is  in  all  cases  a  right  to  compensation. 
If  a  man  sustained  such  injury  as  a  broken  limb 
or  a  damaged  horse,  he  could  maintain  an  action 
founded  upon  the  unlawful    obstruction  of    the 
highway ;  but  that  would  not  make  it  an  iniurious 
affecting  of  his  premises  however  near  the  obstruc- 
tion. The  claim  is  broueht  into  existence  by  some- 
thing voluntarily  done  afterwards,  and  although  the 
damage  may  in  some  measure  be  connected  as  to 
its  extent  and  frequency  with  the  proximity  of  the 
premises,  that  is  too  remote  a  connection  to  con- 
stitute an  injurious  affecting.    As  this  judgment  is 
founded  upon  decisions  in  the  House  of  Lords  in 
which  those  cases  are  examined,  it  would  be  super- 
flaons  to  justify  the  decisions  by  a  further  exami- 
nation of  them.    In  many  of  the  cases  it  would 
appear  not  to  have  been  sufficiently  borne  in  mind 
tnat  if  premises  are  injuriously  affected,  so  as  to 
give  a  right  to  compensation,  the  remainderman 
and  reversioner  would  have  the  same  right  to 
compensation  as  the  person  in  possession ;  that 
is,  of  course,  if  the   injury  was  of  a  permanent 
character. 

Blackburn,  J. — ^I  will  now  deliver  the  judgment 
of  my  brother  Archibald  and  myself,  in  which  my 
brother  Channell,  before  he  ceased  to  be  a  member 
of  the  court,  concurred.  In  this  case  the  plaintiff 
is  owner  of  real  property  which  is  much  deterior- 
ated in  value  in  consequence  of  the  works  of  the 
defendants  having  shut  up  a  draw-dock  which  was 
a  public  waterway  coming  near  to  the  plaintiff's 
property,  but  not  finally  touching  it,  tne  public 
nighway  being  between.     The  pUintiff  had  no 


private  right  of  way ;  but,  in  consequence  of  the 
proximity  of  the  public  dock,  his  premises  were 
worth  more  either  to  sell  or  occupy.    The  jury 
assessed  the  amount  of  damage  at  1900L     The 
question  is,  whether  the  plaintiff  is  entitled  to  re- 
ceive compensation  for  this  deterioration  in  value 
of  his  property  ?    In  Ghamhertain  v.  West  End  of 
London  Railway,  ^c.  Company  (2  B.  &  S.  617) 
the  Court  of  Exchequer  Chamber  decided  that  the 
plaintiff  in  that  case  was  entitled  to  compensation 
for  the  depreciation  of  the  value  of  his  houses,  the 
arbitrator  having  found  that  the  stoppage  of  an 
old  highway  seventy  yards  from    the  plaintiff's 
houses  had  diminished  the  number  of  passengers, 
and  so  rendered  the  plaintiff's  houses  less  suitable 
to  be  let  as  shops,  and  so  diminished  their  value. 
There  was  no  actual  touching  of  the  premises  in 
that  case  more  than  in  this ;  and  if  there  is  any 
difference    in   respect  of    the  directness   of  the 
damage,    it   is  more  direct   in  the  present  case. 
If  this  decision  still  remains  not  overruled  by  the 
House    of  Lords,  it  is   binding  on  us,  ana  the 
plaintiff   in  the  present  case   is  entitled  to    our 
judgment.    But  after  that  case,  Ricket  v.  Metro- 
politan Railway  Company  (L.  Bep.  2  H.  L.  175), 
was  decided  in  the  House  of  Lords,  and  the  House 
of  Lords,  by  a  majority  of  two  peers  to  one,  decided 
that  the  plaintiff  m  that  case  was  not  entitled  to 
compensation.       The    decision   of  the  House  of 
Loros,  the  final  court  of  appeal,  is  binding,  not 
only  on  all  inferior  tribunals,   but   even  on  the 
House  itself,  and  fixes  the  law  until  the  Legislature 
thinks  fit  to  intervene.    We  have,  therefore,  only 
one  duty  to  perform,  and   that    is   to  discover 
whether  the    ratio    decidendi    of  the   House  in 
Ricket  V  Metropolitan  RaiVwwy  Com/pany  (L.  Eep. 
2  H.  L.  175)  does  or  does  not  con  tarn  in  it  a  re- 
versal of  the  decision  of  the  Exchequer  Chamber 
in  Chamberlain  v.  West  End  of  London,  ^c.  RaiL- 
way   Company  (2  B.  &  S.  605,  617).     The  ma- 
jority of  the  judges  in  the  Exchequer  Chamber  in 
RicJcet  V.  Metropolitan  Raihwodt  Company  (5  B.  & 
S.  156)  thought  the  two  cases  mignt  stand  to- 
gether, for  they    reversed    the   decision    of  the 
Queen's  Bench,  though  the  decision  in  Chamberlain 
V.  West  End  of  London,  ^c.  Railway  Company  (2 
B.  &  S.  605,  617)  was  clearly  binding  upon  them. 
The  distinction  which  Erie,  C.J.,  made  between 
them  in  delivering  their  judgment  is  to  be  found  at 
pp.  164, 165,  in  the  report  in  5  B.  &  S. ;  and,  if  I 
understand  it  riehtly,  is  that  a  diminution  in  the 
rent  which  Chaniberlain  received  when  letting  his 
houses  in  consequence  of  the  diminished  facility  of 
access  deterring  passengers  from  coming  that  way, 
and  so  diminishing  the  profits  which  the  occupiers 
of  the  shops  would  make,  was  an  injury  to  the 
houses ;  but  that  a  diminution  in  the  proht  which 
Eicket  received  from  his  own  occupation  of  his 
house  as  a  public  houjse  from  a  precisely  similar 
cause  was   only   a   personal  injury.      I   cannot, 
speaking  for  myself  only,  at  all  agree  in  this  dis- 
tinction.   I  thmk  it  necessarily  follows,  from  the 
facts  found  in  Ricket  v.  Metropolitan  Railway  Com- 
pany  (L.  Bep.  2  H.  L.  175),  that  the  plaintiff's  house 
would  have  let  for  a   smaller  rent   during   the 
twenty  months  that  the  obstruction   continued; 
but    such     a   distinction     was    certainly    made. 
Whether  the  diminished  value  of  a  house  to  let 
or  sell  does  or  does  not  in  itself  constitute  an  in- 
jurious affecting  of  the  land  is  another  question. 
Lord  Cranworth,  in  his  judgment  in  Ricket  v. 
Metropolitan  Railway  Company  (L.Bep.  2H.L.175) 
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clearly  was  of  opinion  it  did  not.    He  says,  p.  198, 
"  Both  principle  and  authority  seem  to  me  to  show 
th&t  no  case  comes  within  the  purview  of  the 
statute,  unless  where  some  damage  has  been  oc- 
casioned to  the  land  itself,  in  respect  of  which, 
but  for  the  statute,  the  complaining  party  might 
haye  maintained  an  action.     The  injury  must  be 
actual  injury  to  the  land  itself,  as  by  loosening  the 
foundations  of  the  buildings  on  it,  obstructing  its 
light   or  its    drains,   making  it    inaccessible  by 
lowering  or  raising   the  ground  immediately  in 
front  of  it,  or  by  some  such  physical  deterioration. 
Any  other  construction  of  tne  clause  would  open 
the  door  to  claims  of  so  wide  and  indefinite  a  cha- 
racter as  could  not  have  been  in  the  contemplation 
of  the  Legislature."    If  this  is  the  principle  of  the 
decision  of  the  House  of  Lords,  Chamherlai/n  v. 
West  End  of  London,  Sfc.  Bailufan/  Company  (2  B. 
&  S.  605,  6i7)  is  clearly  overruled,  for  in  that  case 
the  works  of  the  defendant  did  not  come  within 
seventy  yards  of  the  plaintiff's  property.     Iij  Reg 
V.  Metropolitan  Board  of  Works  (L.  Rep.  4  Q.  B.  358) 
the  Oourt  of  Queen's  Bench  thought  that  this  was 
the  ratio  decidendi  of  the  Lords ;  and,  therefore,  in 
a  case  identical  in  principle  with  the  present,  gave 
judgment  for  the  defendants.    But  in  Beckett  v. 
Midland  Railway  Company  (L.  Bep.  3  0.  P.  82)  the 
Oourt  of  Oommon  Pleas  took  a  oifferent  view  of 
what  was  the  ratio  decidendi  in  Richet  v.  Metro- 
politan  Railway  Comparvu  (L.  Bep.  2  H.  L.  175). 
They  seem  to  have  considered  it   as  proceeding 
partly  on  the  remoteness  of  the  damage,  and  partly 
on  the  same  distinction  which  was  put  in   the 
judgment  of  Erie,  0.  J.  to  which  I  have  already 
alluded,  and  therefore  as  not  overruling  Chamber' 
lain  V.  West  End  of  London,  8fc,  Railway  Compa/ny 
(2  B.  &  S.  605,  617).    And  in  substance  the  Oourt 
of  Oommon  Pleas  have  followed  that  decision  in 
the  present  case.      Lord  Westbury  wa^  clearly 
desirous,  not  only   to    support    the    decision   in 
Chamberlain  v.  West  End  of  London,  8fc,  Railway 
Comparvy  (2  B.  &  S.  605,  617),  but  to  carry  it  a 
great  deal  further ;  whilst  Lord  Oranworth,  as  it 
seems  to  us  from  the  passage  already  cited,  clearly 
decided  on  a  principle  inconsistent  with  the  de- 
cision in  that  case :  we  must  look  to  the  opinion 
of  the  Lord  Ohancellor  to  see  whether  the  House 
of  Lords  did  overrule  the  decision  or  not.     The 
Lord  Ohancellor  did  certainly  proceed  in  part  on 
the  ground  of  the  remoteness  of  damages,  but  he 
did  not  confine  himself  to  it,  but  proceeds  at  p. 
188  to  state  his  views  on  the  whole  case.    It  is 
unfortunate  that  tvro  courts  should  have  differed 
as  to  what  these  were.    But  we  find,  at  p.  191, 
that  the  Lord  Ohancellor  does  expressly  mention 
Chamberlain  v.  West  End  of  London.  8fc,  Railway 
Company  (2  B.  &  S.  617),  and  treats  it  as  a  right 
decision,  apparently  adopting  the  distinction  made 
between  tnis  case  and  the  case  then  at  the  bar 
by  Erie,  O.J.  in  the  judgment  delivered  by  him 
in  the  Exchequer  Ohamber.    We  think  it  not  now 
the  question  whether  that  distinction  Was  satis- 
factory or  not,  but  whether  the  decision  in  Cham* 
berlain*s  case  is  overruled  by  the  House  of  Lords, 
or  still  a  subsisting  authority.    We  think,  upon  the 
wholci  it  is  better  to  treat  it  as  not  yet  overruled, 
leaving  it  to  the  House  of  Lords,  if  we  have  mis- 
apprehended the  effect  of  their  decision,  to  correct 
it.    We,  therefore,  affirm  the  judgment  below. 

Brakwell,  B. — In  this  case  the  plaintiff,  by  the 
execution  of  the  works  of  the  defendants,  has 
sustained  a  damage  in  respect  of  his  interest  in 


certain  premises,  the  value  thereof  beinff  lessened 
by  the  execution  of  these  works,  which  loss  could 
not  have  been  inflicted  on  him  except  under  the 
powers  given  to  the  defendants  by  their  Act.    In 
short,  "  he  has  sustained  damage  by  reason  of  the 
exercise  as  r^^ards  such  lands  of  the  powers  of  the 
Act "  8  <fe  9  Vict.  G.  20,  B.  6.    In  reason  and  justice 
he  ought  to  be  compensated.    The  only  matter 
urged  to  the  contraxy,  viz.,  that  the  public  benefit 
justifies  this  uncompensated  injury,  is  idle.    If  the 
public  benefit  will  not  authorize  the  taking  of  the 
smallest  piece  of  land  or  the  doing  of  the  smallest 
injury  to  the  structure  of  a  building  or  its  ease- 
ments without  compensation,   neither  can  it  in 
reason  or  justice  authorize  this  loss  without  com- 
pensation.   Unless  it  will  pay  to  do  the  work,  in- 
cluding in  its  cost  compensation  for  losses,  the 
work  should  not  be  done.    There  is  no  difficulty 
in  ascertaining  the  compensation  any  more  thaii 
in  a  case  of  a  partial  loss  of  light.  No  doubt  vaffue 
claims  may  be  made,  and  unfounded  ones,  but 
justice  must  be  doneix)  A  though  at  the  risk  of  a 
fraudulent  claim  by  B.    Indeed,  if  the  plaintiff's 
premises  had  been  taken  this  source    of   value 
would  have  had  to  be  taken  into  account  and  esti- 
mated, and  this  is  also  a  strong  argument  for  the 
plaintiff.    For  if  the  defendants,  by  taking  the 
premises,  would  have  to  pay  the  whole  value,  why 
are  they  to  do  this  damage  gratis,  or  could  they 
have  first  stopped  the  draw-dock  and  then  taken 
the  house  at  the  diminished  value  P    The  loss,  it 
is  to  be  borne  in  mind,  is  by  execution  of  powers 
given ;  because  there  may  be  a  loss  by  new  works 
to  which  this  reasoning  does  not  apply,  as  the 
diversion  of  traffic  from  an  old  by  the  maiking  of  a 
new  road.    But  then  the  damage  is  not  "  caused 
by  the  exercise  of  the  powers  of  the  Act."    Take 
a  plain  case,  indeed  the  one  I  have  supposed;  a 
new  road  is  made,  traffic  is  diverted  from  an  old 
one.    The  owners  of  the  soil  could,  without  statu- 
tory powers,  have  dedicated  the  new  road  to  the 
public;  or  the  owners  of  the  soil  could  make  a 
railway  if  they  pleased  and  diminish  the  value  of 
the  houses  in  the  town  through  which  the  old 
coach  road  ran,  as  at  Maidenhead.  They  could  nott 
indeed,  in  most  cases,  nuake  the  railway  without 
statutory  powers,  because  they  would  not  take 
land  by  compulsion,  cross  and  divert  roads,  and 
other  things;   but  the  railway  injures  property, 
not  directly  by  exercise  of  any  of  their  piowers 
given  by  the  Act,  but  as  an  indirect  consequence 
of  the  exercise  of  such  powers,  and  of  the  dealing 
with  land  they  have    purchased   as   any  owner 
might  have  dealt  with  it  if  he  pleaaeoL     And, 
indeed,  railways  have  been  made  without  statutory 
powers,  as  that  from  Gravesend  to  Stroud,  and 
the  Festiniog  Railway.    But  for  the  powers  of  the 
Act  the  loss  by  the  diversion  of  traffic  would  not 
have  occurred,  but  the  exercise  of  those  powers 
did  not  cause  it.    Those  powers  are  certainly  not 
causa  causans,  and  hardly  a  causa  sine  quA  non. 
For  the  statute  means  exercise  of  the  powers  in 
rdation  to  the  land  affected.    And,  indeed,  the 
loss  in  such  cases  is  caused  not  by  the  making  of 
the  railway  but  by  its  subsequent  user.     I  say, 
therefore,  that  in  this  case  there  is  a  direct  loss 
caused  to  the  plaintiff  by  the  exercise  of  powers 
conferred  by  tne  Act  of  Parliament,  and  that 
there  is  no  reason  why  the  plaintiff  should  not  be 
compensated.    And  it  seems  to  me  legitimate  to 
say,  that  the  Legislature  ought  not  to  have  in- 
tended this,  and  legitimate  and  respectful  to  say 
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that  what  it  onght  not  to  have  intended  presumably 
it  did  not  intend,  and  that  what  it  did  not  intend 
it  has  not  enacted.  I  approach  the  consideration  of 
the  statute  therefore  with  the  belief  that  the  true 
oonstmcticn  is  in  the  plaintiff's  favour.  Now  I 
agree  that  the  word  "  injuriously  "  does  not  mean 
"  wrongfully  "  affected.  What  is  done  is  rightful 
under  me  powers  of  the  Act.  It  means  hurtfully  or 
"  danmously  "  affected.  As  when  we  say  of  a  man 
that  he  fell  and  injured  his  leg.  We  do  not  mean 
that  his  leg  was  wronged,  but  that  it  was  hurt. 
We  mean  he  fell,  and  his  leg  was  injuriously,  that 
is  to  say  hurtfully,  affected.  At  the  same  time,  I 
am  clearly  of  opinion  that  to  entitle  the  parties  in- 
terested to  compensation,  the  injury  or  hurt  must 
be  such  as  could  not'  lawfully  be  inflicted  except  by 
the  powers  of  the  Act.  I  have  above  given  my 
reasons  for  this.  But  I  will  shortly  add  that  the 
words  of  the  section  show  this.  The  lands  must 
be  **  injuriously  affected  by  reason  of  the  exercise 
as  regards  such  lands  of  the  powers  of  the  Act.** 
The  act,  therefore,  injuriously  affectinc;  must  be 
one  which  would  be  wrongful  but  for  the  statute. 
Bat  I  agree  that  it  need  not  be  one  for  which  an 
action  would  lie.  It  is  enough  that  it  would  be 
indictable  or  might  be  prevented  by  injunction. 
Now  clearly  this  stoppage  of  the  draw-dock  would 
have  been  indictable,  and  the  defendants  might 
'  have  been  compelled  to  abate  the  nuisance ;  besides 
it  is  not  to  be  presumed  anyone  would  break  the 
law.  Further,  I  believe  that  they  might  have  been 
prevented  by  injunction  from  doing,  and  compelled 
to  undo  if  they  did,  the  act  which  has  caused  the 
loss.    If  so,  then,  we  have  a  thing  done  under  the 

£)wers  of  the  statute  which  could  not  have  been 
wfully  done  but  for  those  powers,  which  if  done 
might  have  been  compelled  to  be  undone,  which 
directly  causes  a  loss  to  the  plaintiff  in  respect  of 
his  interest  in  these  premises.  Why  is  this  not 
withiu  the  section  P  It  says,  "  shall  make  to  the 
owners,  &c.,  of  land  injuriously  affected  by  the  con- 
struction of  the  works  full  compensation  for  all 
damages  sustained  by  such  owners,  &c.,  by  reason 
of  the  exercise,  as  re^u:ds  such  lands,  of  the  powers 
of  the  Act."  I  admit,  of  course,  that  the  loss  must 
be  to  the  person  in  respect  of  his  interest  in  the 
thing — that  the  thing,  the  premises,  must  be  les- 
sened in  value,  not  merely  that  the  person  suffers 
ID  common  with  the  rest  of  the  public,  or  on 
account  of  something  peculiar  to  him  personally. 
I  admit,  for  instance,  that  if  a  market  gardener 
had  usually  landed  his  goods  there  and  taken  them 
to  Farringdon  Market  he  would  have  no  claim, 
because  no  premises  of  his  would  be  injuriously 
affected.  It  might  be  an  inconvenience  and  even 
loss  to  him  to  get  his  goods  to  market  in  some 
other  way.  But  his  premises  would  not  be  inju- 
riously affected.  He  would  suffer  as  one  of  the 
public — more,  perhaps,  than  anyone  else — but  still 
as  one  of  the  public  only ;  and  it  may  well  be,  that 
though  his  loss  is  special,  yet  he  must  bear  it  as 
one  of  the  public  for  the  public  gain,  and  on 
account  of  the  difficulty  of  compensating  in  such 
cases.  He  would  be  injuriously  affected,  but  not 
his  premises.  His  case  would  be  like  that  of  a 
medical  man  injured  by  sanitary  improvements 
under  statutory  powers,  which,  by  diminishing 
sickness,  diminished  his  practice.  Nor  is  such  an 
affecting  one  by  the  exercise  of  the  powers  of  the 
Act.  No  power  of  the  Act  is  directly  applied  to 
cause  it ;  it  is  an  indirect  consequence  only.  Here 
the  premises  are  injuriously  affected,  and  for  actual 
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and  potential  purposes  they  are  of  loss  value.  If 
it  is  to  be  asked  where  the  line  is  to  be  drawn,  I 
answer,  not  by  distance  in  point  of  measurement. 
Premises  might  be  injuriously  affected  by  the 
stopping  of  a  landing-place  ten  miles  off  if  there 
was  no  other  within  twenty  of  the  premises  af- 
fected. The  line  is  to  be  drawn  by  ascertaining 
whether  the  premises  are  actually  or  potentially 
affected  for  present  or  other  purposes,  or  the  man 
— whether  it  is  only  the  person  who  happens  to 
be  using  them.  It  is  said  this  might  give  the 
right  to  make  an  immense  number  of  claims. 
Suppose  it  did.  Suppose  there  were  a  thousand 
claims  for  10002.  each.  If  they  are  well  founded 
l,000,000i.  of  property  is  destroyed,  and  why  is 
not  that  part  of  the  cost  of  the  improvement ;  and 
if  taken  into  account  as  such,  why  should  not  the 
loser  of  it  receive  it  P  On  these  principles  I  think 
the  present  case  within  the  statute,  and  give  my 
entire  concurrence  in  Lord  Westbury's  reasoning, 
from  which  the  foregoing  is  borrowed.  Of  course, 
if  there  is  any  binding  authority  on  the  subject, 
reasoning  is  useless.  But  I  think  the  cases  are  in 
such  a  condition  that  there  is  none  on  which  we 
can  act,  and  that  the  matter  must  bo  set  right  by 
the  House  of  Lords  or  by  legislation.  That  being 
so,  we  may  reasonably  inquire  bow  this  case  ought 
to  be  decided.  Bicket  v.  'Metropolitan  Railwa/y 
Company  (L.  Bep.  2  H.  L.  176),  would  govern  us 
did  we  know  the  ratio  decidendi.  Now,  there  is  a 
ratio  decidendi  expressed  by  Lord  Cranworth 
which  would  entitle  the  defendants  to  judgment. 
He  appears  to  think  that  there  must  be  some 
damage  to  structure  or  easement  to  constitute  in- 
jurious affecting.  Now,  it  does  seem  strange  that, 
the  act  and  its  results  being  the  same,  the  premises 
are  injuriously  affected  or  not  according  as  the 
right  hurt  or  injured  is  public  or  private  as  by 
grant  or  prescription.  But,  further.  Lord  Cran- 
worth says,  **  or  making  it  inaccessible  by  lowering 
or  raising  the  ground  immediately  in  front  of  it." 
I  suppose  the  important  word  there  is  "imme- 
diately,'* making  the  thing  peculiar  to  the  house. 
But  what  in  principle  is  the  difference  between 
"  immediately  and  five  yards  distant ;  what  is 
the  difference  in  principle  between  total  inaccessi- 
bility and  total  loss  and  partial  inaccessibility  and 
partial  loss  P  With  great  respect  to  his  lordship's 
opinion  and  that  of  my  brother  Cleasby,  they  seem 
to  give  up  their  position  in  this.  For  lowering 
the  ground  in  front  would  be  no  cause  for  compen- 
sation unless  it  was  a  highway ;  and  if  it  is  a  high- 
way the  claimant  has  no  right  in  relation  to  it 
except  as  one  of  the  public.  His  premises  being 
close  to  the  road  does  not  alter  his  case  in  prin- 
ciple, but  in  degree  only.  But  Lord  Cranworth's 
was  not  the  ratio  decidendi  of  Lord  Chelmsford. 
Further,  I  agree  in  the  remark  of  my  brother 
Blackburn,  that  the  judges  and  (for  aught  we  can 
see)  the  Lords  in  Bicket  v.  Metropolitan  Railway 
Company  (L.  Rep.  2  H.  L-  175),  did  not  mean  to 
overrule  Chamberlain  v.  West  of  London,  Sfc,  Bail- 
way  Company  (2  B.  &  S.  605,  617) ;  and  I  agree 
with  him  in  thinking  that  if  that  is  law,  it  is  an 
authority  for  the  plaintiff,  and  that  the  distinction 
between  the  two  cases  is  unreal.  Then,  in  order 
to  reverse  the  judgment,  we  ought  to  be  able  to 
say  that  it  is  wrong  on  principle  or  authority.  I 
cannot  say  it  is  on  either. 

Kelly,  C.B. — It  is  necessary,  in  the  first  place, 
to  have  a  clear  apprehension  of  the  facts  of  the 
case.    The  plaintiff  is  the  owner  of  a  house  and 
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premises,  in  which  he  carried  on  the  business  of  a 
carman,  and  the  defendants,  in  order  to  construct 
an  embankment,  possessed  themselves,  under  the 
powers  of  their  Acts  of  Parliament,  of  a  water- 
way or  public  highway  called  a  draw-dock,  leading 
from  a  portion  of  a  highway,  lying  between  the 

?laintiff*s  premises  and  the  draw-dock,  to  the  river 
'hames.  The  plaintiff,  therefore,  had  a  public 
way  from  his  house  and  premises,  across  a  space 
of  twenty-one  feet  to  the  draw-dock,  and  thence, 
by  the  draw-dock  of  the  length  of  352  feet  to  its 
outlet  on  the  Thames;  and  the  defendants,  by 
taking  the  draw-dock  and  constructing  an  embank- 
ment upon  its  site,  have  permanently  destroyed 
and  extinguished  the  public  highway  from  a  spot 
twenty-one  feet  from  the  plaintiff's  premises  to 
the  river  Thameo.  By  this  means  the  communi- 
cation between  the  plaintiff's  premises  and  the 
Thames  has  been  taken  away,  and  his  premises 
have  become  less  valuable,  either  to  sell  or  to 
occupy,  to  the  amount  of  1900{.  The  question  is 
whether  the  plaintiff  is  entitled  to  compensation 
under  the  Lands  Clauses  Act  1845,  which  is  incor- 
porated with  the  defendants'  Act  of  Parliament. 
A  great  many  decisions,  some  of  them  seeming  to 
conflict  with  each  other,  are  to  be  found  on  this 
question,  and  it  may  be  well  to  consider  at  the 
outset  in  what  state  of  things  claimants  or  plain- 
tiffs, whose  property,  as  aueged,  has  been  preju- 
dicially affected  within  the  Lands  Clauses  Con- 
solidation Act,  have  been  held  not  entitled  to 
compensation.  And,  first,  it  has  been  determined 
that  loss  of  profits  of  trade  is  not  within  the  Act. 
Why  this  snould  be  so ;  why  a  man  should  be 
deprived  of  the  profits  which  he  is  acq^uiring  in  his 
trade,  by  means  of  a  public  highway  m  the  imme- 
diate neighbourhood  of  his  premises  being  taken 
by  a  joint-stock  company,  or  other  public  body, 
and  applied  to  their  own  use,  and  in  many  cases 
used  for  their  own  profit,  and  the  injured  trader 
should  be  entitled  to  no  compensation,  I  have 
never  yet  been  able  to  discover ;  but  such  is  the 
law,  as  laid  down  by  the  House  of  Lords,  and  this 
court  is  bound  by  their  decision.  So  it  has  been 
decided  that  no  compensation  can  be  recovered 
where  no  action  could  be  maintained  if  the  wrong 
had  been  done  not  under  the  authority  of  an  Act 
of  Parliament ;  and  further  that  it  does  not  follow 
that  even  if  an  action  might  be  maintained  a 
claimant  could  necessarily  obtain  compensation 
within  the  Lands  Clauses  Act.  Finally,  it  has 
been  held  that  the  temporary  obstruction,  as  in 
Bickefg  case,  or  the  occasional  obstruction,  as  in 
0gilvy*8  case,  of  a  public  highway,  is  not  the 
subject  of  compensation,  and  that  the  permanent 
extinction  of  a  highway  but  so  distant  from  the 
premises  of  the  claimant  that  he  only  sustains  an 
injury  in  common  with  the  public  at  large  is  also 
not  an  injury  within  the  mecming  of  the  Act. 
And  Lord  Cranworth  has  laid  it  down,  that  to  en- 
title a  claimant  to  compensation  **  there  must  be  a 
direct  injury  to  the  land  itself,  as  by  loosening 
the  foundations  of  buildings  upon  it,  obstructing 
its  li^ht  or  its  drains ;  m^ing  it  inaccessible  by 
lowermg  or  raising  the  ground  immediately  in 
front  of  it,  or  by  some  such  physical  deterioration." 
On  the  other  nand,  it  has  never  yet  been  deter- 
mined that  the  permanent  extinction  of  a  public 
highway  so  near  to  the  claimant's  premises  as 
directly  to  diminish  their  value  to  sell  or  to  let, 
or  to  be  enjoyed  by  the  claimant  himself,  is  not 
the  subject  of  compensation  within  the  Act,  and 


it  will  be  found,  upon  a  careful  consideration  of 
the  authorities  bearing  upon  this  question,  that 
such  an  injury  has  been  held  to  entitle  the  party 
injured  to  compensation,  and  the  decision  to  that 
effect  affirmed  "by  a  court  of  error  and  approved 
in  the  House  of  Lords.  Jn  Chamberlam  v.  fVett 
End  of  London,  Sfc,  Baihoay  Gompcmy  (2  B.  &  S. 
605,  617),  it  was  decided  in  the  Queen's  Bench, 
and  afterwards  in  the  Exchequer  Chamber,  that 
the  destruction  or  extinction  of  a  highway  at  a 
distance  of  seventy  yards  from  the  nearest  of  the 
plaintiff'n  houses  alleged  to  have  been  injuriously 
affected,  was  an  injury  within  the  Lands  Olauses 
Act  1845,  which  entitled  the  plaintiff  to  compen- 
sation. In  that  case,  the  highway  at  the  point  of 
extinction  was  not  only  not  in  contact  with  the 
plaintiff's  premises,  but,  as  observed,  at  a  distance 
of  seventy  yards ;  nor  were  the  premises  directly 
injured  in  any  of  the  modes  pointed  out  by  Lora 
Cranworth  in  Bicket'a  case,  or  otherwise  than  that 
bjr  reason  of  the  proximity  to  the  plaintiffs  pre- 
mises of  that  portion  of  tne  highway  which  nad 
been  taken  for  the  purposes  of  the  railway,  the 
access  to  them  by  a  substituted  road  was  leas  con- 
venient, and  the  premises  had  thereby  become  leas 
adapted  to  the  carrying  on  of  a  trade,  and  of  a  less 
pecuniary  value.  All  these  requisites  concur  in 
the  case  now  before  the  court,  and  it  remains  to 
be  considered  whether  Chamberlain's  case  most 
be  taken  to  have  been  overruled  by  Bicket  v. 
Metropolitan  Railway  Company  >  (L.  Bep.  2 
H.L.  175)  in  the  House  of  Lords.  Having  care- 
fully considered  the  facts  and  the  language  of  the 
opinions  delivered  in  this  case  of  Bicket's  it 
appears  to  me  that  it  in  no  wise  conflicts  with  the 
decision  in  ChamherUMa  case,  and  that  it  clearly 
and  plainly  is  distinguishable  from  the  case  now 
before  this  court.  First,  the  broad  and  substan- 
tial ground  of  the  decision  in  Chamherlain's  case 
and  m  this  case  is,  that  the  portion  of  a  highway, 
the  taking  of  which  by  the  defendants  was  com- 
plained of,  had  been  permanently  and  absolutely 
extinguished,  and  the  plaintiffs  in  both  cases  had 
been  for  ever  deprived  of  the  use  of  it  for  them- 
selves and  all  others  resorting  to  their  premises ; 
whereas  in  Bdckefs  case,  the  highwav  was  not 
taken  at  all,  and  the  access  to  it  had  been  for 
a  time  only,  and  partially,  obstructed;  another 
temporary  way  to  the  plaintiff^s  premises  had  been 
substituted,  and  the  highway  itself  ultimately  re- 
stored to  its  former  condition.  It  is  true  that  Uie 
obstruction  was  continued  for  the  long  period  of 
twenty  months,  and  it  may  be  that  as  in  Wilkes 
V.  Hungerford  Market  Co.  (2  Bing.  N.  C.  281),  an 
action  might  have  been  maintainable  for  the  con- 
tinuance of  the  obstruction  for  an  unreasonable 
time.  But  there  is  a  marked  and'manifest  dis- 
tinction between  a  mere  temporary  obstruction, 
which  must  occasionally  take  place  in  a  highway 
under  a  great  variety  of  circumstances,  as  auring 
the  repairs  of  the  way,  or  of  the  sewers,  or  of  the 
gas-pipes,  or  water-pipes  underneath  it,  and  the 
permanent  destruction  of  a  way  by  which  property 
in  its  neighbourhood  may  be  permanently  and 
irreparably  injured.  But,  mrther,  the  only  damage 
found  by  the  3ury  or  complained  of  b^  the  plaintiff, 
was  a  loss  of  profit  in  his  trade  estimated  by  the 
jury  at  lOOZ.,  a  loss  which,  as  already  observed, 
the  House  of  Lord^  had  decided  not  to  be  within 
the  Act  of  Parliament.  Here,  on  the  other  hand, 
as  in  Chamberlain's  case,  it  is  expressly  found 
that  the  premises  of  the  plaintiff,  with  referenoe 
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to  the  use  to  which  they  might  have  been  ap- 
plied by  any  owner  or  occupier,  have  been  perma- 
nently damaged  or   diminished   in  value.     The 
decision,  therefore,  in  lUckefa  case,  upon  the  facts 
there  found,  is  clearly  distinguishable  from  Cham' 
herlain's  case  and  this  case,  and  is  in  express 
terms  distinguished  from  Ghamh&rlavn* s  case  by 
Lord  Chelmsford,  one  of  the  majority  by  whom 
that  decision  was  pronounced.    We  are,  however, 
bonnd  not  merely  to  consider  the  judgment  itself 
of  the  House  of  Lords,  but  to  collect,  as  far  as  we 
are  able  to  do  so,  the  raiiones  decidendi  from  the 
langnage  in  which  it  was  delivered.  And  it  certainly 
appears  from  some  expressions  that  fell  from  Lord 
Cnmworth  to  have  been  his  opinion  that  to  consti- 
tute an  injury  within  the  Act  it  must  have  been 
caused  by  something  in  contact  with  or  directlv 
and  physically  operating  upon  the  land.    But  if 
such  was  really  the  meaning  of  his  lordship,  it  is 
not  only  opposed  to  some  of  the  authorities  recog- 
nised by  the  decision  to  which  he  was  a  party,  but 
inaccurately  illustrates  the  proposition  intended  to 
be  laid  down.    For  "  the  raisiue  or  lowering  of  a 
highway  in  front  of,  a  claimant  s  premises  "  had 
not  the  effect  in  the  case  referred  to  of  rendering 
the  premises  inaccessible,  though  it  diminished 
the  facility  of  access;  and  the  destruction  of  a 
portion  of  a  highway  bv  the  construction  of  an 
embankment  upon  it  at  tne  distance  of  some  fifteen 
feet  from  the  claimant's  house,  is  no  more  ''an 
actual  injury  to  the  land  itself"  than  the  construc- 
tion of  a  railway  at  the  distance  of  seventy  yards, 
or  an  embankment  at  the  distance  of  twenty-one 
feet.     Passing  by,  then,  these  remarks  of  Lord 
Cranworth,  which  would  confine  all  claims  to  com- 
pensation within  narrower  limits  than  either  the 
anthorities  or  the  provisions  of  the  Act  of  Parlia- 
ment have  prescribed,  and  without  calling  in  aid 
the  able  ana  elaborate  opinion  of  Lord  Westbunr 
in  support  of  the  claim  of  compensation,  I  think 
we  are  warranted  in  holding  that  the  true  rationes 
decidendi  m  this  case  of  BicheVs  were,  that  the 
pecuniary  injury  complained  of  was  confined  to 
^e  loss  of  profit  in  traae,  that  there  was  no  finding 
of  any  dimmution  in  the  value  of  the  property,  and 
that  the  highway  in  question  had  not  been  perma- 
nently extinguished  or  taken  away,  but  only  tem- 
porarily obstructed ;  all  which  reasons  for  the  de- 
cision are  inapplicable  to  either  Chamberlain's  case 
or  the  case  before  us.      Caledonian  By.   Co,  v 
O^vy  (2  Macq.  229)  is  equally  distinguishable 
fi:om  the  present  case.    There  the  plaintiff  com- 
plained, not  of  the  permanent  extinction  of  a  high- 
way, but  only  of  an   occasional  and  temporary 
obstruction  by  the  shutting  of  the  gates  on  either 
side  of  a  railway  for  a  few  minutes*or  seconds  at  a 
time  during  the  passing  or  expected  passing  of  a 
nulway  train.    There  is,  therefore,  no  decision  to 
be  found  in  any  court  of  appeal  that  where  a  high- 
way is  not  merely  obstructed,  but  permanently 
deetroyedfio  near  to  premises  alleged  to  be  in- 
juriously affected  as  to  render  them  of  less  pecu- 
niary value  by  preventing  an  easy  and  convenient 
access  to  them  by  the  occupiers  and  the  public, 
the  owner  of  the  premises  is  not  entitled  to  com- 
pensation.    Upon  these  grounds,  therefore,  sup- 
ported by  the  many  authorities  referred  to,  con- 
sistent with  the  decisions  of  the  House  of  Lords, 
and  in  accordance  with   the  strict  principles  of 
justice,  I  am  of  opinion  that  the  judgment  of  the 
Court  of  Common  Pleas  should  be  affirmed. 

Judgment  affirmed. 


Attorneys ;    for  plaintiff,  John  Edmtmds ;    for 
defendants,  W,  W.  Smith, 
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Beported  by  £.  SrxwjotT  Bochs  and  H.  Pbat,  Esqrs., 
Barristers^at-Law. 


Dec,  9,  10,  and  16, 1872. 

(Before  the  Load  Chancellor  (Selbome)  and  the 

LoBDS  Justices.) 

Chauberlayne  V,  Bbockett. 

Charitable  legacy — Gift  to  build  almshotises  when 
and  80  soon  as  a  site  should  be  given — Bemoteness 
— General  dedication  to  charity — Cy  pres. 
When  personal  estaie  is  once  effectually  given   to 
chanty t  it  is  taken  entirely  oui  of  the  scope  of  the 
law  oj  remoteness ;  but  when  a  gift  in  trust  for 
charity  is  conditional  v/pon  a  future  and  uncer^ 
tain  event,  which  is  so  remote  and  indefinite  as  to 
transgress  the  limits  of  time  preserved  by  the 
rules  of  law  against  perpetuities,  the  gift  fails  ab 
initio, 
A  testatrix,  after  giving  small  legacies  to  certain 
relatives^  and  reciting  that  she  could  not  select  an/tf 
of  her  famiil/y  who  she  could  confidently  feel  would 
not  spend  her  money  on  the  vanities  of  the  world, 
and  that  she  felt  she  was  doing  right  in  returning 
it  in  charity  to  God  who  gave  it,  bequeathed  all 
her  residuo/ry  personal  estate  to  trustees  upon 
trust  to  invest,  and  when  and  so  soon  as  land 
should  at  amf  time  thereafter  be  given  for  the- 
purpose,  her  vnll  was  tliat  almshouses  should  be 
ouitt  in  certain  parishes,  amd  that  the  surplus  re- 
maining  after  building  the  almshouses  should  be 
appropriated  in  making  weekly  allowances  to  the 
inmaies : 
Held  (reversing  the  decision  of  the  Master  of  the 
Bolls),  that  the  gift  was  not  void  for  remoteness, 
but  was  a  good  dedication  of  the   residue    to 
chaiHy, 
Inquiry  directed  whether  wtw  land  had  been  given 
or  legally  rendered  avoAlable  for  the  purposes  in- 
tended by  the  testatrix. 
This  was  an  appeal  from  a  decision  of  the  Master 
of  the  Bolls. 

By  her  will,  dated  the  13th  Jan.  1858,  Sarah 
Chamberlayne,  after  giving  legacies  of  lOOl,  apiece 
to  certain  relatives,  proceeded  in  these  words : — 
"  As  I  consider  all  my  family  the  same  to  me,  I 
wish  to  make  no  difference,  and  as  I  could  not 
select  any  of  them  that  I  confidently  could  feel 
would  not  spend  my  money  on  the  vanities  of  the 
world,  as  a  faithful  servant  of  the  Lord  Jesus 
Christ,  I  feel  I  am  doing  right  in  returning  it  in 
charity  to  God  who  gave  it ;  I  therefore  give  and 
bequeath  all  the  rest,  residue,  and  remainder  of  my 
personal  estate  unto  my  brothers,"  upon  trust  to 
mvest,  and  out  of  the  dividends  of  the  investments 
to  make  certain  charitable  payments,  and  "  when 
and  so  soon  as  land  shall  at  any  time  hereafter  be 
given  for  the  purpose,  my  will  and  desire  is,  that 
almshouses  for  poor,  aged,  and  infirm  men  and 
women,  shall  be  built"  in  certain  specified  parishes, 
and  that  the  surplus  remaining  after  building 
the  almshouses  should  be  appropriated  in  making 
weekly  allowance  to  the  inmates. 

The  Master  of  the  Bolls  held  (ante,  vol.  vii., 
p.  604)  that  the  gift  of  the  residue  was  void  for 
remoteness,  being  conditional  on  the  gift  of  land 
at  a  future  indefinite  time. 
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From  this  decision  the  Attorney-General,  as  the 
representative  of  charitable  interests,  appealed. 

The  Solidtor-General  (Sir  George  Jessel,  Q.O.) 
and  Hemming,  for  the  appellant. — In  this  will 
there  is  a  distinct  gift  for  cnaritable  purposes,  and 
The  Attomey-Oeneral  v.  The  Bishop  of  Chester 
(1  Bro.  C.  C.  443),  shows  that  these  moneys  ought 
to  be  kept  for  a  reasonable  time  to  see  whetner 
anyone  will  give  the  land  for  the  purpose  of 
erecting  the  almshouses.  In  that  case  there  was 
a  gift  to  trustees  for  the  purpose  of  establishing  a 
bishop  in  America,  and  it  was  held  that  the  money 
must  remain  in  court  till  it  was  seen  whether  the 
appointment  of  a  bishop  would  take  place.  The 
same  view  was  taken  by  Lord  Hatherley  in  the 
recent  case  of  Sinnett  v.  Herbert  (26  L.  T.  Rep. 
N.  S.  7 ;  L.  Bep.  7  Ch.  232),  where  he  said  that  he 
thought  the  Attomey-Oeneral  v.  The  Bishop  of 
Chester  was  a  complete  answer  to  the  difficulty 
that  arose  upon  the  possible  remoteness  of  the 
testatrix's  intention  being  carried  into  effect.  If 
no  one  gives  the  land  for  the  purposes  of  the  will 
in  a  reasonable  time,  these  moneys  must  be  ap- 
plied ey  pres,  for  there  is  a  clear  dedication  to 
charitable  purposes,  and  where  that  is  so,  the  doc- 
trine of  cy  pres  applies.  In  Martin  v.  Margha/m 
(14  Sim.  230),  a  testator  directed  funds  to  be  pro- 
vided for  certain  charity  schools,  by  accumulating 
his  property,  but  fixed  no  time  for  the  continuance 
of  the  accumulation,  which  must  necessarily  have 
exceeded  the  legal  period,  and  it  was  held  tliat  the 
direction  to  accumulate  was  void,  but  as  the 
testator  had  shown  an  intention  to  devote  his 
property  to  charitable  purposes,  the  court  directed 
nis  intention  to  be  carried  into  effect  cy  pres  by 
means  of  a  scheme  to  be  settled  by  the  master. 
In  Mills  V.  Farmer  (19  Ves.  483),  a  testator  di- 
rected his  resiuue  to  be  divided  for  certain  chari- 
table purposes,  and  other  charitable  purposes 
which  ne  intended  to  name  afterwards ;  he  did  not 
name  any  other  purposes,  and  it  was  held  that 
there  was  a  good  bequest  to  charity  to  be  executed 
by  the  court  having  regard  particularly  to  the 
objects  specified.  Cherry  v.  Mott  (1  M.  &  Or.  123), 
which  may  seem  adverse  to  us  is  quite  dis- 
tincuishable  from  the  present  case.  Here  there  is 
evidence  on  the  face  of  the  will  of  a  general  inten- 
tion to  exclude  the  next  of  kin,  and  to  devote  the 
fund  to  charity,  while  there  was  no  such  general 
intention  apparent  in  Cherry  v.  Mott  A  gift  to 
charity  is  general,  unless  you  find  something  to 
the  contrary.    They  also  cited 

Attomey-Oeneral  v.  AndreWf  8  Ves.  633 ; 

Andrew  v.  The  Master  and  Wardens  of  the  Merehami 

Taylora*  Company ,  7  Vee.  223 ; 
Andrew  v.  Trinity  Hall,  Cambridge,  9  Yea.  S25 ; 
Moggridge  v.  ThitckweU,  7  Ves.  36 ; 
Hayter  v.  Trego,  5  Basa.  113 ; 
Loaconib  v.  Wintringham,  13  Beav.  87 ; 
Simon  v.  Barber,  5  Baas.  112 ; 
De  Costa  v.  De  Pax,  Ambl.  228 ;  2  Swan.  48711. ; 
Cary  v.  Abbott,  7  Vea.  490  ; 
Attomey-Oeneral  v.  Oglander,  3  Bro.  C.  C.  165 ; 
Attomey-Oeneral    v.    The    Ironmongers*    Compamy, 

2  My.  &  K.  676 ;  Cr.  &  Ph.  208 ;  10  a.  A  Pin.  908 ; 
2  Jarm.  on  Wills.  3rd  edit.  223 ; 
Leufis  v.  Allenby,  W.  Notea,  1871,  p.  213 ; 
Attorney-General  v.  Ooulding,  2  Bro.  C.  C.  427  j 
Atforhey-Oeneral  v.  Wliitchurch,  3  Vea.  141. 

[Lord    Justice  James  referred   to  TJie    Attorney- 
General  v.  Sibthorp  (2  Euss.  &  My.  107).] 

Sir  B.  Bnggallay,  Q.O.  (with  him  Speed),  for  the 
plaintiff. — The  gift  is  void  in  itself,  as  it  is  condi- 
tional on  the  gift  of  land  at  some  indefinite  future 


time,  and  therefore  the  doctrine  of  cy  pres  camiot 
apply.  There  is  no  gift  of  the  income  tiU  the 
almshouses  are  built,  so  as  to  oust  the  next  of  kin. 
Nor  is  there  any  direction  to  accumulate.  The 
gift  is  also  void  as  transgressing  the  rules  against 
perpetuity,  for  no  limit  m  time  can  be  suggested 
nere,  the  words  being  so  soon  as  land  shall  **  at 
any  time  hereafter"  be  given  for  the  purpose. 
This  case  is  not  governed  by  The  Attorney-General 
V.  The  Bishop  of  Chester  (1  Bro.  0-  C.  443),  for 
there  the  gift  was  immediate,  while  here  it  is  a 
gift  "  so  soon  as  land  shall  be  ^ven  for  the  pur. 
pose."  And  there  is  the  same  distinction  between 
this  case  and  Binnett  v.  Herbert  (26  L.  T.  Bep.  N.  S. 
7 ;  L.  Bep.  7  Ch.  232).  Chwru  v.  Mott  (1  My.  h 
Cr.  123)  is  on  all  fours  with  this  case  as  to  prin- 
ciple. This  is  not  one  of  the  cases  to  which  the 
doctrine  of  cy  pres  applies.  That  doctrine  applies, 
(1)  where  the  testator  expresses  an  intention  to 
devote  his  property  to  charitable  purposes  hot 
ails  to  name  the  objects,  as  in  MiUs  v.  Farmer 
19  Yes.  483) ;  (2)  where  the  person  who  is  to  select 
the  object  is  not  indicated;  (3)  where  the  person 
who  is  to  select  the  object  dies  before  the  testator, 
as  in  Moggridge  v.  Tha.ckweU  (7  Ves.  36) ;  (4)  where 
the  gift  fails  by  reason  of  a  direction  to  accumu- 
late beyond  the  legal  time,  as  in  Martin  v.  Margham 
(14  Sim.  230);  (5)  where  the  gift  fails  through 
illegality,  as  in  De  Costa  v.  De  Paz  ( Amb.  2S ; 

2  Swanst.  487n),  and  Cary  v.  Abbott  (7  Ves.  490); 
(6)  where  it  fails  for  impracticability,  as  in  Htvyter 
V.  Trego  (5  Buss.  113).  In  all  these  cases  the  gifts 
were  immediate  gifts,  and  not  postponed  or  condi- 
tional, as  in  the  present  case.  They  also  referred 
to 

The  University  of  London  ▼.  Yarrow,  1  De  G.  &  J.  72 ; 
Benshaw  v.  Atkinson,  3  Mad.  306 ; 
Philpott  V.  Presideni  and  Governors  of  8t.  George*i 
Eo8pital,6  H  of  L.  Caa.  338. 

Cadman  Jones  (with  him  Fry,  Q.C.)  for  the  next 
of  kin,  supported  the  same  contention. 

Hemming,  in  reply. — The  words  of  the  will,  "  I 
feel  that  I  am  doin^  right  in  returning  it  in  charity 
to  Grod  who  gave  it,"  show  a  clear  intention  to 
devote  the  property  to  charity.  We  have  there- 
fore a  general  dedication  to  charity  and  the  indi- 
cation of  a  particular  charity.  Therefore  if  no  one 
ffives  the  land  within  a  reasonable  time,  this  will 
be  clearly  a  case  for  the  application  of  the  cy  pns 
doctrine.  The  objection  of  remoteness  cannot 
apply  to  a  charity. 

Their  Lordships  reserved  their  judgment. 

Dec.  16. — The  Lord  Chancbllor  (Selbome) 
delivered  the  following  written  judgment  of  the 
court : — The  only  question  which  appears  to  us  to 
require  decision  in  this  case  is,  whether  upon  the 
true  construction  of  the  will  a  trust  for  cnaritable 
purposes  of  the  whole  residuary  personal  estate 
was  constituted  immediately  upon  tne  death  of  the 
testatrix,  or  whether  the  charitable  trust  as  to  the 
residue  not  required  to  make  the  fixed  payments 
mentioned  before  the  directions  as  to  the  alms- 
houses and  alms  people,  were  conditional  upon  the 
gift  of  land  at  an  indefinite  future  time  for  the 
erection  of  almshouses  thereon.  If  there  was  an 
immediate  gift  of  the  whole  residue  for  charitable 
uses,  the  authorities  mentioned  during  the  argu- 
ment: The  Attorney-General  v.  The  Bishop  of 
Chester,  1  Bro.  C.  C,  443 ;    Henshaw  v.  Atkinson, 

3  Mad.  306 ;  and  Sinnett  v.  Herbert,  26  L.  T.  Bep. 
N.  S.  7 ;  L.  Bep.  7  Ch.  232 ;  to  which  may  be 
added  The  Attorney-General  v.  Craven,  21  Beav. 
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392,  prove  that  sach  gift  was  valid,  and  that  there 
was  no  resulting  trust  for  the  next  of  kin  of  the 
testatrix,  although  the  particular  application  of 
the  fund  directed  hy  the  will  would  not  of  neces- 
sitv  take  effect  within  any  assignable  limit  of  time, 
ana  could  never  take  effect  at  all  except  on  the 
occurrence  of  events  in  their  nature  contingent 
and  uncertain.     When   personal   estate  is   once 
effectually  given  to  charity,  it  is  taken  entirely  out  of 
the  scope  ofthe  law  of  remo  teness.  The  rules  against 
perpetuities,  as  was  said  by  Lord  Cottenham  in 
Chrisfs  Hospital  v.  Grainger  (1  M.  &  G.  464), 
"are  to  prevent,  in  the  cases  to  which  they  appl^, 
property  from  being  inalienable  within    certain 
penods."     The  worn  "within"  is  here  slightly 
maocurate ;    "  beyond "    would   have   been  more 
exact.    But  those  rules  do  not  prevent  pure  per- 
sonal  estate  from  being  given  in  perpetuity  to 
cbaritj[,  and  when  this  has  once  been  effectually 
done,  it  is  not,  to  use  again  Lord  Cottenbam's 
language,     "either    more    or    less    inalienable," 
because  there  is  an  indefinite  suspense  or  abeyance 
of  its  actual  application,  or  of  its  capability  of 
being  applied  to  the  particular  use  for  which  it  is 
destined.    If  the  fund  should  either  originally,  or 
in  process  of  time,  be  or  become  greater  m  amount 
than  is  necessary  for  that  purpose,  or  if  strict 
compliance  with  the  wishes  and  directions  of  the 
author  of  the  trust,  should  turn  out  to  be  imprac- 
ticable, this  court  has  power  to  apply  the  surplus 
or  the  whole,  as  the  case  may  be,  to  such  other 
purposes  as  it  may  deem   proper,  upon  what  is 
called  the  cy  prhs  principle.     On  the  other  hand,  if 
the  gift  in  trust  lor  charity  is  itself  conditional 
upon  a  future  and  uncertain  event,  it  is  subject,  in 
our  judgment,  to  the  same  rules  and  principles  as 
any  other  estate  depending  for  its  coming  into 
existence   upon   a   condition  precedent.     If  the 
condition  is  never  fulfilled  the  estate  never  arises, 
and  if  it  is  so  remote  and  indefinite  as  to  trans- 
gress the  limits  of  time  prescribed  by  the  rules  of 
hw  against  perpetuities,  the  gift  foils  ab  initio. 
We  agree  witn  what  was  said  by  the  Master  of  the 
Bolls  m  Cherry  v.  Mott  (1  My.  &  Or.  132),  that 
"  there  may  no  doubt  be  a  conditional  legacy  to  a 
charity  as  well  as  for  any  other  purpose,"  and  we 
think  that  the  question  whether  this  is  so  or  not 
ought  to  be  determined,  like  all  other  questions  of 
construction,  by  the  application  of   the  ordinary 
rules  of  interpretation  to  the  language   of  each 
particular  will.    We  do  not  assent  to  the  sugges- 
gestion  made  by  the  Solicitor-General  that  Cherry 
V.  Mott,  and  other  cases  of  the  same  class  which 
have  followed  it,  were  ill  decided.    If  we  thought, 
as  appears  to  have  been  the  view  of  the  Master  of 
the  Bolls,  that  the  case  now  before  us  was  really 
the  same  as  if  the  testatrix  had  left  her  residuary 
personal   estate  to  devolve  on  her  next   of  kin, 
subject  to  a  contingent  gift  to   trustees,  "  when 
and  so  soon  as  land  shall  at  any  time  hereafter  be 
given  for  the  purpose,"  for  the  erection  of  alms- 
nouses  upon  the  land  to  be  so  given  and  the  main- 
tainance  of  almspeople  therein,  we  should  probably 
have  concurred  in  tne  conclusion  of  his  Lordship, 
that  such  a  contingent  gift  to  trustees,  although 
for  a  charity,  having  the  effect  of  rendering  the 
property  inalienable  during  the  whole  continuance 
of  the  preceding  non-charitable  estates,  must,  in 
order  to  be  valid,  necessarily  vest  within  the  same 
limits  of  time  as  if  the   trustees   had  taken  the 
residue,  upon  the  same  condition,  for   their  own 
benefit  or  for  any  other  than  charitable  objects.  If 


therefore  we  differ,  as  we  are  compelled  to  do, 
from  the  decree  at  the  Bolls,  it  is  not  on  any  prin- 
ciple of  law,  but   upon   the   construction  of  this 
particular  will.   In  tnis  case  the  testatrix  expressly 
declares  her   intention   to   "  return "   the   whole 
residuary  estate  **  in  charity  to  God  who  gave  it," 
and  she  "  therefore "  gives  and  bequeaths  it,  im- 
mediately upon  her  death,  to  trustees,  to  invest 
the  whole  in  Oonsols,  proceeding  to  direct  various 
specified  payments  to  be  made  out  of  the  trust 
fund  so  created,  and  adding  the  directions,  on 
which  the  present  question  arises,  for  the  erection 
of  almshouses  and  the  maintenance  of  alms  people 
therein, "  when  and  so  soon  as  land  shall  at  any  time 
hereafter  be  given  for  that  purpose."   According  to 
Green  v.  Ekine  (2  Atk.  473),  Hodgson  v.  Lord 
Bective  (1  H.  &  M.  397),  and  other  similar  cases,  a 
gift  of  the  residue  of  personal  estate  carries  with 
the  corpvs  the  whole  income  arising  therefrom  and 
not  expressly  disposed  of  as  income  or  expressly 
directed  to  be  accumulated  from  the  day  of  tlie 
death  of  the  testator.    Here,  therefore,  nothing  is 
undisposed  of;  there  is  no  resulting  trust  for  the 
next  of  kin.    The  intention  in  favour  of  charity  is 
absolute,  the  gift  and  the  constitution  of  the  trust 
is  immediate,  the  only  thing  which  is  postponed 
or  made  dependent  for  its  execution  upon  future 
and   uncertain   events  is  the  particular  form  or 
mode  of  charity  to  which  the  testatrix  wished  her 
property  to  be  applied.    Taking  this  view  of  the 
proper  construction  of  the  will,  we  hold  the  present 
case  to  be  completely  governed  by  The  Attorney- 
General  v.  The  Bishop  of  Chester  (1  Bro.  0. 0. 443), 
Sinnett  v.  Herbert  (26  L.  T.  Bep.  N.  S.  7;  L.  Bep. 
7  Oh.  232),  and  the  other  authorities  of  that  class, 
and  we  propose  accordingly  to  vary  the  decree  of 
the  Master  of  the  Bolls  by  a  declaration  that  the 
residue  of  the  personal  estate  of  the  testatrix,  which 
we  assume  to  be  all  pure  personalty,  is  well  given 
to  charity,  and  by  directing  an  inquiry,  similar  in 
principle  to  that  m  Svnnett  v.  Herbert,  whether  any 
and  has  been  given  or  legally  rendered  available 
for  the  purposes  intended  by  the  testatrix,  further 
consideration  being  reserved.     The  costs   of  all 
parties  of  the  suit  and  of  the  appeal  will  be  paid 
out  of  the  residuaxy  estate,  and  tne  deposit  will  be 
returned. 
The  Lords  Justices  concurred. 
Solicitors  for  the  appellants,  Baven  and  Bradley, 
Solicitors  for  the  respondents,  Taq/lvr,  Hoare, 
and  Taylor, 

Thursday,  Jam,,  16, 1873. 

(Before  the  Loed  Ohancbllor  (Selbome)  and  the 

Lords  Justicbs.) 

Ball  v.  Bat. 

Nuisa/nce — Btahles — Prescriptive  right — Alteration 
of  user — Annoyance  to  d/weUing  house, 

A  private  hotel  kept  by  the  plaintiff  adjoined  a  house, 
the  ground  floor  of  which  had  for  twenty  years 
been  used  as  a  Uvery  stable  wUhotd  causing 
annoyance  to  him.  In  Feb.  1871  the  defendant 
became  tena/nt  of  the  latter  premises,  and  made 
certain  alterations  in  a  staMe  which  was  separated 
from  the  plaintiff's  dining  room  by  a  party  waU 
only,  and  had  up  to  tliat  time  been  chiefly  used  as 
a  coach-house.  In  place  of  the  wooden  mangers 
therein,  which  ran  at  right  angles  to  the  said 
room,,  the  defendant  put  up  iron  mangers  parallel 
with,  and  affixed  to,  the  paiiy  waU;  for  holier 
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ropes  he  substituted  iron  chains ;  he  laid  down  a 
pavement  of  a  more  resonant  substance  than  thai 
forming    the  previous  floor,    and,    having    re- 
arranged the  staUs  as  loose  boxes,  kept  several 
horses  in  them.     The  consequence  of  these  changes 
was  that  the  m.ovement  of  the  horses  created  an 
intolerable  noise  and  vibration,  which  disturbed 
the  quiet  of  the  plaintiff*s  house,  d/rove  away  his 
lodgers,  and  well  nigh  ruined  hvm.    In  Jan.  1872^ 
he  filed  a  biU  to  restrain  the  defendant  from 
continuing  the  nuisance : 
Held,  thai  no  prescriptive  right  to  use  the  stable  so 
as  to  occasion  annoyance  had  been  acquired,  and 
that    an    actionable    nuisance    was    committed 
causing  serious  injury  to  the  plaintiff,  who  was 
therefore  entitled  to  an  injunction,  damages,  and 
costs. 
Decision  of  the  Master  of  the  Bolls  reversed. 
This  was  an  appeal  from  a  decision  of  the  Master 
of  the  Eolls,  Qismissing  a  bill  for  an  injunction  to 
restrain  a  nuisance. 

The  plaintiff,  a  private  hotel  keeper,  carried  on 
business  in  a  honse,  No.  18,  Green-street,  Gros- 
venor  Sqnare;  and  the  defendant,  a  captain  of 
Life  Guards,  was  tenant  of  the  adjoining  house, 
No.  19,  in  the  same  street. 

The  occupation  of  No.  18  by  the  plaintiff  began 
in  1863.  At  that  time  Mr.  Sheward,  a  livery  stable 
keeper,  occupied  No.  19,  and  kept  about  seventeen 
horses  there.  It  was,  however,  alleged  in  the  bill 
that  the  horses  so  kept  were  never  a  nuisance  or 
annoyance  to  the  ]3laintiff,  his  f&mily,  or  lodgers, 
who  dwelt  in  the  neighbouring  house.  The  plain- 
tiff also  asserted  that  during  the  tenancy  of 
Sheward  the  front  part  of  the  ground  floor  of  No. 
19,  which  adjoined  the  dining-room  of  No.  18,  and 
was  separated  therefrom  by  a  party  wall  only,  had 
been  used  as  a  double  coach-house  wherein  carriages 
were  generally  kept,  although  horses  might  have 
been  sometimes  placed  in  it  when  the  stables  were 
full. 

The  horsedealing  business  was  carried  on  at  No. 
19  until  Feb.  1871.  In  the  course  of  that  month 
the  defendant  became  the  occupier  of  those 
premises,  and  he  proceeded  to  arrange  the  front 
part  of  the  ground  floor  as  a  four-stalled  stable 
and  three  loose  boxes,  wherein  he  thenceforth  kept 
some  half-dozen  horses.  He  also  made  certam 
alterations  in  the  stables  by  putting  up  iron 
mangers,  which  were  affixed  to,  and  parallel  with, 
the  party  wall,  whereas  the  former  wooden 
mangers  ran  at  right  angles  to  the  same. 
Iron  chains  were  substituted  for  the  halter  ropes 
previously  used  in  the  stables,  and  the  flooring 
replaced  with  Staffordshire  blue  paviours.  The 
result  of  these  changes  had  been,  as  the  plaintiff* 
alleged,  that  the  noise  of  the  horses  occupying  the 
front  part  of  No.  19,  the  stamping  of  their  hoofs 
on  the  new  and  more  resonant  pavement,  the 
rattle  of  the'  chains  through  the  iron  mangers 
attached  to  the  wall,  and  the  vibration  thereof, 
caused  a  great  annoyance  and  nuisance  to  the 
plaintiff,  his  family,  and  the  other  residents  in  his 
house,  insomuch  that  his  lodgers  had  complained 
and  left  him,  and  his  business  had  much  decreased. 
Consequently  in  Jan.  1872  he  filed  the  present 
bill. 

The  defendant  set  up  as  his  defence  a  prescriptive 
right  to  use  the  premises  for  stables,  and  that  the 
quantum  of  annoyance  necessarily  caused  thereby 
had  not  been  materially  increased  by  the  alter- 
ations he  had  made. 


The  nature  of  the  nuisance,  and  of  the  evidence 
adduced  by  both  parties,  sufliciently  appears  from 
the  judgments  infrd. 

The  Master  of  the  Eolls  having  dismissed  the 
bill  with  costs,  the  plaintiff  appealed  from  his 
decision. 

Higgins,  Q.O.  and  J.  Chester,  for  the  appellant. 
— An  actionable  nuisance  has  been  proved,  and 
the  right  to  an  injunction  established.  The  evi- 
dence shows  that  prior  to  the  occupancy  by  the 
respondent,  the  whole,  or  at  least  the  front  part,  of 
the  ground  floor  was  used  as  a  coach-house,  and 
no  annoyance  resulted  therefrom  to  the  appeUant, 
but  that  the  alterations  in  the  furniture,  arrange- 
ments, and  user  of  the  premises  have  caused  noise 
and  vibration  wherebj  he  has  been  seriously 
affected  and  injured  m  his  business.  No  pre- 
scriptive right  to  create  such  annoyance  nas, 
therefore,  been  proved.  Nor  has  there  been 
any  such  delay  of  complaint  as  in  the  recent  case 
of  Oaunt  V.  Finney  (27  L.  T.  Eep.  N.  S.  569; 
L.  Eep.  8  Ch.  8)  where,  the  annojrance  being 
trifling  and  the  lapse  of  time  before  bill  filed  con- 
siderable, this  court  left  the  plaintiffs  to  their 
remedy  at  law.  Noise  alone  may  be  a  nuisance 
which  Chancery  will  restrain :  {Orump  v.  Lambert, 
17  L.  T.  Rep.  N.  8.  133;  L.  Rep.  3  Eq.  409). 
There,  it  was  said  by  the  Master  of  the  Rolls, 
*'  the  real  question  in  all  the  cases  is  the  question 
of  fact,  viz.,  whether  the  annoyance  is  such  as 
materially  to  interfere  with  the  ordinary  comfort 
of  human  existence."  In  SoltauY.  De  Held  (2  Sim. 
N.  8.  133)  the  ringing  of  church  bells  so  as  to 
occasion  a  nuisance  to  the  plaintiff  was  restrained ; 
and  the  noise  of  bells  is  of  course  less  objectionable 
than  the  annoyance  complained  of  in  tne  present 
case.  The  respondent  contends  that  the  use  of  the 
premises  as  a  stable  must  always  have  necessarily 
caused  annoyance  ;  that,  however,  is  denied  by  the 
plaintiff,  but  even  if  a  right  to  create  some  annoy- 
ance had  been  acquired  by  lapse  of  twenty  years, 
yet  the  respondent  is  not  entitled  to  considerably 
increase  that  annoyance,  as  he  has  undoubtedly 
done :  (Crossley  and  Sons,  Limited,  v.  Lightowler, 
iq  L.  T.  Rep.  N.  S.  438 :  L.  Rep.  4  Ch.  478). 

Sir  Richard  Baggallay,  Q.C.  (with  him  Waison), 
for  the  defendants. — A  right  to  occupy  the  ground 
floor  as  a  stable  having  been  acquired  by  twenty 
years'  user  so  that  this  court  would  not  have 
interfered  had  no  alteration  taken  place,  the  onos 
of  proving  a  nuisance  caused  by  tne  alteration  is 
cast  upon  the  plaintiff :  (Baxendale  v.  McMurray, 
L.  Rep.  2  Ch.  790).  There  the  defendant  had  for 
more  than  twenty  years  discharged  into  a  stream 
the  refuse  from  his  paper  factory,  and  it  was  held 
that  the  easement  to  wnich  he  was  entitled  was  to 
be  presumed  to  be  a  right  to  discharge  the 
washings  produced  by  the  manufacture  of  paper 
in  the  reasonable  and  proper  course  of  such 
manufacture,  but  not  to  increase  the  pollution,  and 
that  the  onus  lay  on  the  plaintiff  to  prove  any 
increase.  The  alteration  complained  of  is  the 
change  in  the  arrangement  in  the  stalls.  But 
surely  the  defendant  was  entitled  to  make  sndh 
change.  [Mellish,  L.J. — K  you  nrove  twenty 
years'  existing  nuisance,  you  shift  tne  onus  on  to 
the  plaintiff.  Lord  Selboene,  C. — But  there  is  no 
allegation  in  your  pleading  of  a  twenty  years* 
user.  James,  L.J. — The  plamtiff  says  that  before 
the  bill  was  filed^  there  was  a  serious  nuisance 
committed  by  the  defendant.  Then  the  first  ques- 
tion is,  was  there  such  a  nuisance?    The    next. 
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was  a  right  acquired  by  lapse  of  twenty  years  ?] 
The  affidavits  snow  such  a  user  as  the  defendant 
was  entitled  to  continne.  Should  the  court  think 
there  was  no  nuisance  before  the  alteration,  then 
the  nuisance,  if  any,  is  new,  and  the  burden  will 
fall  on  the  defendant  of  proving  that  the  alter- 
ations had  no  noxious  effect.  lK>rd  Cairns  says, 
in  the  case  last  cited  (p.  794) :  "  Does  then  the 
use  of  a  new  raw  material  in  the  manufacture  of 
paper,  from  the  mere  circumstance  that  the 
material  is  new,  and  different  from  that  formerly 
used,  destroy  the  ri^ht  previously  possessed  by 
the  defendant,  to  discharge  polluted  water  into 
the  stream?  I  doubt  whether  the  question  .on 
this  part  of  the  case  is  one  so  much  of  law  as  of 
fiict.  The  question  appears  to  me  to  be,  what  is 
the  right  or  easement  of  the  defendant?"  In 
this  case  his  right  is  to  use  the  premises  as  a 
stable,  and  what  is  more  reasonable  than  that  he 
should  re-arrange  the  stalls  P  Moreover,  the 
evidence  shows  that  the  whole  ground  floor  was 
used  as  as  a  stable  for  more  than  twenty  years, 
and  the  plaintiff  cannot  argue  that  because  it  was 
not  always  quite  full  of  horses,  and  a  carriage  was 
occasionally  put  into  a  vacant  stall,  that  the 
character  of  the  stable  was  taken  away.  There  is 
no  clear  proof  that  the  alterations  have  caused  an 
annoyance  which  did  not  previously  exist.  And 
even  if  injury  to  the  property  may  have  been 
occasioned,  it  does  not  loUow  that  the  plaintiff  is 
entitled  to  an  injunction.  There  must  oe  action- 
able damag  j.  *'  Mere  diminution  of  value  does  not, 
per  se,  constitute  a  nuisance,"  per  Kindersley,  Y.C. 
m  SoUau  V,  De  Held  (2  Sim.  N.  S.  158).  [James, 
L.J. — Diminution  in  value  by  that  which  is  not  a 
nuUance  is  of  course  not  actionable.  Lord  Sel- 
BORNE,  L.C. — Being  damnum  sine  injuria.']  And 
see_per  Bacon,  v.C.  in  Harrison  v.  Good  (24 
L.  T.  Rep.  N.  S.  263;  L.  Rep.  11  Eq.  353). 
Suppose  a  doctor  by  giving  charitable  medical 
advice  attracted  crowds  of  the  poor  to  his  door, 
thereby  injuriously  affecting  his  neighbour's 
lodging  house,  would  the  court  grant  an  in- 
junction? Surely  not.  That  mere  increase  of 
business  causing  annoyance  will  not  found  an 
injunction  is  evident  from  BaxendaZe  v.  McMurray 
(sup,).  Then  if  mere  diminution  in  value  of  the 
property  affected  is  not  sufficient,  nor  mere  in- 
crease of  business,  neither  is  a  change  in  the  mode 
of  carrying  on  that  business,  as  the  case  last  cited 
proves.  Suppose  a  too  musical  neighbour  were  to 
alter  the  position  of  his  piano  so  as  to  place  it 
against  the  party  wall  of  my  house,  and  thereby 
cause  annoyance  to  me  which  I  had  not  suffered 
when  it  stood  in  a  more  distant  part  of  the  room ; 
or  that  he  began  to  give  constant  parties  and 
caused  a  stream  of  carriages  to  drive  to  and  from 
bis  door  at  late  hours  past  mine  ;  the  court 
would  not  restrain  him  from  playing  his  piano  or 
being  hospitable.  [James,  L.J. — For  neighbours 
must  mutually  bear  and  forbear.]  Then  pass  to 
the  case  of  business  premises  ;  suppose  the  entrance 
to  a  large  shop  being  formerly  in  a  side  street,  a 
new  door  was  opened  into  the  main  street  beside 
mine,  and  the  flow  of  customers  was  an  increase 
of  the  annoyance  to  me.  As  in  such  instances,  so 
here  there  is  a  clear  right  to  continue  to  use  these 
premises  us  stables,  and  any  excess  of  annoyance 
caused  by  the  alterations  complained  of  does  not 
take  away  any  such  right.  No  case  of  actionable 
nuisance  is  made  out.  The  architects  who  gave 
some  evidence  as  experts  are  not  authorities  on 


acoustics.    Moreover,  these  alterations  were  com- 

Elete  in  March  1871,  and  ten  months  elapsed 
efore  the  flling  of  the  bill.  There  was,  therefore, 
a  delay  in  complaining  which  shows  the 
ii^jury  was  not  serious.  [Mellish,  L.J. — If  there 
is  any  doubt  about  the  nuisance,  should  we  not 
send  the  question  to  a  jury?]  It  is  not  now 
necessary  to  do  so,  for  the  court  can  deal  with  it : 
{IncUald  v.  Bobinson,  20  L.  T.  Rep.  N.  S.  259 ; 
L.  Rep.  4  Ch.  388).  There  was  annoyance  for 
twenty  years,  but  no  actionable  nuisance,  and  the 
effect  of  the  alterations  has  not  been  to  make  the 
nuisance  actionable.     They  also  cited 

Crossley  and  Sons  {Limited)  v.  Lightoujler,  16  L.  T. 
Sep.  K.  S.  438;  L.  Rep.  3  £q.  281. 

Without  calling  for  a  reply. 

The  Lord  Cqakcellos  (Selborne)  said:  With 
great  deference  to  the  judgment  of  the  court 
below,  I  must  acknowledge  for  my  part  that  I 
have  been  from  an  early  part  of  the  argument, 
and  still  am,  unable  to  perceive  that  there  is  really 
any  material  contradiction  in  the  evidence  as  to 
any  really  material  question  of  fact  in  the  cause. 
It  appears  to  me  that  the  plaintiff*  has  proved 
what  it  was  his  duty  to  prove,  and  that  the 
defendant  has  attempted  to  meet  only  by  raising 
issues  not  really  relevant  to  the  case.  The  alleged 
nuisance  is  committed  on  the  ground  floor  of  the 
street  front  of  the  defendant's  house  in  Green- 
street,  next  door  to  the  plaintiff's  dwelling-house, 
used  by  the  plaintiff  as  a  private  hotel,  by  which, 
as  he  alleges,  he  has  lost  his  livelihood.  The 
nuisance  is  said  to  be  this,  viz.,  that  the  defendant 
in  the  year  1871,  within  a  year  of  the  filing  of  the 
bill,  constructed  or  reconstructed  certain  stables 
on  the  front  ground  floor  of  his  house,  adjoining 
the  plaintiff's  dwelling-house  in  the  same  street, 
with  iron  mangers  fastened  against  the  part^  wall, 
dividing  them  from  the  best  room  in  the  plamtiff 's 
house,  and  that  his  horses'  heads  being  fastened 
to  the  manger,  at  right  angles  to  the  wall,  with 
iron  chains  attached  to  the  iron  mangers,  a 
noise  and  vibration  is  caused  when  the  horses 
move,  the  other  fittings  of  the  stable  being  such 
as  to  enhance  the  noise  made  by  the  horses,  and 
to  conduct  it  through  and  affect  the  party  wall ; 
all  that  being,  as  alleged  by  the  bill  and  proved  by 
evidence  to  be,  a  new  state  of  things  created 
by  the  defendant  in  1871,  for  the  bill  is  express  on 
this  point,  and  the  plaintiff  swears  in  the  same 
words  "  that  the  late  Mr.  Sheward,  the  previous 
occupier,  kept  seventeen  horsei  in  the  same 
stables,  which  did  not  extend  the  length  of  the 
street,  but  were  more  to  the  lefl,  as  stated  in 
the  bill ;  that  they  were  never  in  any  respect  a 
nuisance  or  annoyance  to  the  plaintiff  or  his 
lodgers,  and  did  not  in  any  way  interfere  with  the 
quiet  of  Green -street,  or  to  the  inhabitants 
tnerein."  Sir  Richard  Baggallay  has  contested 
the  effect  of  the  plaintiff's  evidence,  and  says  that 
statement  is  not  directly  verified  by  any  one  but  . 
the  plaintiff ;  but  no  one  can  know  better  than  the 
plaintiff  as  to  the  matter  in  qfuestion,  and,  if  his 
oath  is  uncontradicted,  why  should  he  not  be 
believed  ?  I  myself  find  nothing  to  impeach  his 
testimony.  He"  has  been  cross-examined,  yet  not 
a  question  put  to  him  tending  to  show  that  there 
was,  before  the  changes,  any  nuisance  to  the 
lodgers,  or  any  interference  with  No.  18,  Green- 
street,  unless  horses  kept  against  the  party  wall 
must  necessa/rily  produce  a  nuisance,  which  iu  my 
judgment  is  not  the  case.    Then  the  question  is 
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now  as  to  the   effect  of   the   alterations.      The 
plaintiff  says,    "This   is  perfectly    ruining   me. 
I  cannot  get  my  living.    I  cannot  let  my  house  as 
before.     Some  lodgers  who  came  go  away  express- 
ing their  dissatisfaction  with  the  noises  they  hear  "; 
and  the  very  last  thing  brought  out  in  re-examin- 
ation upon  this  subje<^t  was  that  the  plaintiff  said, 
"  There  is  a  great  difference  as  to  the  number  of 
occupants  of  my  house  between  the  present  year 
and  1870.    In  1870  I  was  letting  for  twelve  and 
fourteen  guineas  a  week,  and  I  have  been  letting 
during  last  year  at  only  four  guineas.    During 
1871  the  usual  prices  for  my  house  during  the 
season  were  ten,  twelve,  or  fourteen  guineas  a 
week,  sometimes  more,  sometimes  less.    I  have 
had  an  application  in  answer  to  my  advertisements 
this  year  where  the  applicant  gave  as  a  reason  for 
not  coming  the  noise  of  horses  against  the  dining- 
room."     Now,  such  objections  had  never  been 
taken  prior  to  1871.    Another  deponent  proves 
the  same  thing,  viz.,  the  particular  acts  done  by 
the  defendant  causing  the  noises  felt  as  nuisances 
which  have  deterred   lodgers   from   taking   the 
house.    We  have  also  the  evidence  (not  of  persons, 
indeed,  who  knew  the  house  before  and  aiter  the 
alterations,  but)  of  perfectly  volunteer  witnesses 
who  prove,  in  point  of  fact,  the  state  of  things  in 
the  house  hefore  the  alterations,  and  the  state  of 
things  after.    Four  witnesses,  gentlemen  about 
whose  credit  no  doubt  can  be  suggested,  who  at 
different  times  in  the  years  1864, 1869,  and  1870 
were  lodgers  for  a  considerable  time  in  the  plain- 
tiff's house  under  such  circumstances  with  respect 
to  the  health  of  themselves  or  their  families  as 
would    have    made    noise    important    to    them, 
all  positively  declare  there  was  no  nuisance  or 
annoyance  affecting  the  house.      On  the  other 
hancC  there  is  the  evidence  of  two  witnesses  of  the 
same  class  and  character  since  the  alterations,  one 
of  whom  was  actually  driven  from  the  house  by 
the  nuisance  long  before  he  intended  otherwise  to 
have  gone,  and  others  say  their  sleep  was  so  much 
disturbed  they  could  hardly  get  any  rest  at  all. 
Therefore,   we   have  in  evidence  that  which  is 
absolutely  uncontradicted,  and  nothing  adduced  in 
opposition  but  some  evidence  to  show  that  horses 
were  kept  in  all  parts  of  the  stables  previously  to 
the  alterations.     Suppose  the  testimony  as  to  that 
had  gone  to  the  highest  point — what  does  it  amount 
top    Neither  the  defendant  nor  any  witnesses  say 
either  th  it  that  amounted  to  a  nuisance,  or  that  the 
arrangements  as  to  the  horses  were  the  same  then 
as  now,  and  there  is  the  evidence  of  two  witnesses, 
who  not  only  say  there  is  an  intolerable  noise 
which  relates  to  the  present,  and  not  to  the  past 
state  of  things,  but  also  that  the  change  in  the 
stalUf  and  the  position  of  the  horses*  heads,  now 
set  against  the  party  wall  (whereas  at  first  there 
was  only  one  horse  with  his  head  standing  at  right 
angles  to  the  party  wall),  and  all  these  sonorous 
appliances,  are  likely  to  cause  noises  not  heard 
before.    The  true  result  of  the  evidence  appears  to 
me  to  be  that  there  never  was  more  than  one  horse 
kept  in  such  a  manner  as  to  be  in  any  sense  in 
contact  with  the  plaintiff's  wall,  but  supposing 
there  had  been  a  horse  kept  in  a  different  manner 
so  as  to  enhance  the  annoyance,  it  is  not  to  be 
inferred  that  it  would  create  a  nuisance.    This 
case  presents  all  the  circumstances  which  in  cases 
of   this  kind  would  entitle  the   plaintiff  to  an 
injunction.    With  regard  to  the  questions  of  law 
in  the  case  I  shall  say  very  little,  because  in  these 


cases  the  questions  are  eminently  questions  of  fact 
rather  than  law.     But  I  desire  to  say  so  much  as 
this,  that  I  apprehend  that  in  making  out  a  case  of 
nuisance  of  this  character  there  are  always  two 
things  to  be  considered — one  is  the  right  of  the 
plaintiff  and  the  other  is  the  right  of  the  defendant. 
If  houses  adjoining  each  other  are  so  built  that 
from  the  commencement  of  their  existence  it  is 
manifest  that  each  adjoining  inhabitant  intended 
to    enjoy   his   own    property   for    the    ordinary 
purposes  for  which  each  of  the  different  parts  dt 
it  was  constituted,  then  it  is  not  anything  done  by 
one  party  which  is  an  annoyance  that  can   be 
regarded  in  law  as  a  nuisance  which  the  other 
party  has  a  right  to  prevent.     But,  on  the  other 
nana,  if  either   party  turns  his  house,  or  any 
portion  of    it,  to  unusual   purposes,  in  sach  a 
manner  as  to  produce  a  substantial  injury  to  his 
neighbour,  it  appears  to  me  that  this  is  not  ac- 
cording to  principle  or  authority  a  reasonable  use 
of  his  own  property,  and  his  neighbour,  showing 
that  substantial  injury,  is  entitled  to  protection.    I 
do  not  regard  it  as  a  reasonable  or  as  a  usual  mode 
of  using  the  front  portion  of  a  dwelling-house  in 
such   a  street  as  Green-street  that  it  should  be 
used  for  the  purposes  of  stables  for  horses,  and  if  * 
it  is  so  used,  which  may  and  can  be  done  without 
creating  a  nuisance,  it  le  the  bounden  duty  of  the 
proprietor  to  take  care  that  it  is  so  used  as  not  to 
be  a  substantial  annoyance  detrimental   to   the 
comfort  or  to  the  value  of  his  neighbour's  property. 
In  my  judgment  that  which  is  unreasonable  and 
unusual  has  been  done  here.    It  is  proved  that  the 
defendant  has  committed  a  substantial  interference 
with  the  comfort  and  value  of  the  neighbouring 
property,  and  I  think  a  decree  ought  to  be  ihade 
for  an  injunction,  and  an  inquiry  directed  as  to 
damages  as  asked  by  the  bill,  witn  costs. 

Lord    Justice    Mellish. — I    am  of  the    same 
opinion.    I  will  first  consider  whether  if  this  case 
had  been  tried  at  law,  an  action  for  a  nuisance 
could  have  been  maintained  by  the  plaintiff  against 
the  defendant,  and  then,  if  such  action  could  have 
been  maintained  at  law,  whether  there  is  any 
reason  why  the  plaintiff  should  not  have  a  remedy 
in  this  court.     If  the  case  had  been  tried  at  law, 
the  pleadings  must  have  raised  distinctly  the  issues 
which  would  be  material  for  the  determination  of 
the  case.     In  the  first  place,  the  plaintiff  of  course 
would  have  had  to  show  in  his  declaration  what 
the  nuisance  was  of  which  he  complained.     That 
would  have  been  denied  by  the  defendant  under 
the  plea  of  "  Not  Guilty,"  and  the  burden  of  proof 
would  have  been  on  the  plaintiff  to  make  out  that 
the  defendant  had  committed  an  actionable  nuis- 
ance.   Then  the  defendant,  in  addition  to  the  plea 
of  "  Not  Guilty,"  under  the  circumstances  of  this 
case  would  no  doubt  have  pleaded  that  he  and  the 
occupiers  of   his  premises  had  for  a  period  of 
twenty    years   been   accustomed  as  of   right   to 
commit  the  alleged  nuisance  in  the  same  way  that 
the  defendant  had  committed  it.    In  answer  to 
that,  the  plaintiff  would  of  course  have  traversed 
and  denied  that,  and  he  might  in  addition  have 
new  assigned  that,  even  although  the  defendant 
might    have    acquired    a   prescriptive    right    to 
commit  such  a  nuisance,  yet  he  had  committed  a 
nuisance  in  excess  of  the  right  which  he   had 
acquired.     I  do  not  think   it  necessary  in   this 
case    to    consider  whether  there  has  been   any 
excess,  because,  as  I  read  the  plaintiff's  bill,  it 
does  not  allege  that  if  the  defendant  had  acquired 


MAGISTRATES'   OASES. 


137 


Ghak.] 


Ball  v.  Bat. 


[Chan. 


a  right  to  oommit  a  naisance,  there  has  been  any 
excess.  He  puts  bis  case  on  this — tbat,  previous 
to  the  time  wben  the  defendant  committed  the 
nuisance,  tbere  was  no  nuisance  on  tbe  premises 
at  all,  and  tbe  two  issues  which  have  to  be  deter- 
mined are,  first,  does  tbe  plaintiff  make  out  that 
the  defendant  has  committed  an  actionable  nuis- 
anoe?  and,  secondly,  if  tbe  plaintiff  does  make 
ont  that,  has  the  defendant  made  out  that  be  is 
entitled  to  commit  that  nuisance  by  reason  of  its 
having  been  committed  by  the  occupiers  of  his 
premises  as  of  right  for  a  period  of  twenty  years. 
In  my  opinion  (and  indeed  it  is  hardly  seriously 
denied  by  the  counsel  for  the  defendant),  it  is 
proved  beyond  all  possible  question  that  the  de- 
fendant has  committed  an  actionable  nuisance.  I 
entirely  agree  with  what  has  been  said  by  the 
Lord  Chancellor,  that  when  in  a  street  like  Green- 
street  the  ground  floor  of  a  house  is  tamed  into  a 
stable,  we  are  not  to  consider  the  noise  of  horses 
in  that  stable  in  tbe  same  way  as  the  noise  of  a 
pianoforte  in  a  neighbour's  house,  or  the  noise  of 
a  neighbour's  children  in  their  nursery,  which  are 
noises  you  must  reasonably  expect  in  such  a  house, 
and  must  to  a  considerable  extent  put  up  with. 
This  is  a  sort  of  noise  that  if  it  exists  to  such  an 
extent  as  materially  to  disturb  the  comfort  of  the 
plaintiff's  dwelling-house,  and  to  prevent  people 
sleeping  at  night,  and  still  more  if  it  exists  to  such 
an  extent  as  seriously  to  interfere  with  his  trade 
as  a  lodging-house  keeper,  beyond  all  question 
constitutes  an  actionable  nuisance.  No  doubt  the 
mere  fact  that  the  value  of  his  premises  has  been 
mterfered  with,  and  that  his  right  to  let  his  rooms 
is  interfered  with,  would  not  necessarily  by  itself 
show  that  there  was  an  actionable  nuisance.  But 
if  the  thing  complained  of  is  of  such  a  kind  as  of 
itself  to  constitute  a  nuisance  (which  the  noise  of 
the  tramping  of  horses  beyond  all  question  is),  if 
it  is  a  nuisance  of  that  kind,  and  is  proved  to  exist 
to  such  an  extent  as  seriously  to  diminish  the  value 
of  the  plaintiff^s  premises,  and  seriously  to  inter- 
fere with  bis  right  of  letting  his  rooms,  beyond 
all  question  it  is  an  actionable  nuisance.  That 
being  so,  the  real  question  to  my  mind  to  be  deter- 
mined in  this  case  is,  has  the  defendant  made  out 
that  this  nuisance  has  been  exercised  for  a  period 
of  twenty  years?  It  appears  to  me  very  im- 
portant to  bear  in  mind  that  the  burden  of 
proving  that  is  upon  him,  and  I  think  it 
clearly  ought  to  be  upon  him,  because  if  pre- 
mises are  turned  (so  to  speak)  to  a  use  which 
is  not  their  natural  use,  notwithstanding  that 
the  occupier  of  the  house  cannot  now  complain  if 
fifty  years  ago  the  ground  floor  of  the  adjoining 
premises  in  Grreen-street  was  turned  into  a  ooach- 
nonse,  and  adapted  for  the  purposes  of  a  gentleman 
who  dealt  in  horses — I  have  no  doubt  that  was  a 
great  inconvenience,  and  caused  damage  to  the 
owners  of  the  neighbouring  houses ;  but  until  it 
became  a  nuisance — until  there  was  an  actionable 
nuisance — they  would  have  no  remedy  on  account 
of  that  inconvenience.  Then  no  doubt  the  owner 
of  the  next  house  is  in  such  cases  put  in  a  great 
difficulty  as  to  when  he  should  commence  his  legal 
proceedings,  because,  if  he  commenced  them  too 
early,  when  an  actionable  nuisance  cannot  be 
proved,  all  the  costs  of  a  bill  in  Chancery,  or  of  an 
action  at  law  (both  of  which  are  likely  to  be  very 
expensive  because  they  involve  the  calling  of  a 
great  number  of  witnesses),  that  whole  expense  is 
thrown  upon  him,  and  therefore  a  man  naturally 
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vmits  until  there  really  is  a  nuisance  which  he  can 
prove  beyond  all  question,  so  that  when  he .  com- 
mences his  proceedings  he  may  be  tolerably  certain 
that  he  will  be  successful.  If  he  took  the  advice 
of  any  competent  counsel,  he  would  be  advised  not 
to  commence  his  proceedings  until  he  could  prove 
his  case  beyond  all  question,  and  therefore  we 
ought  not  to  be  too  strict  and  too  particular  when 
he  does  commence  them.  Then  the  defendant  who 
commits  the  nuisance  says,  "  Oh,  this  nuisance  has 
gone  on  for  twenty  years."  Therefore,  it ,  appears 
to  me  quite  right  to  throw  upon  the  defendant  the 
burden  of  proving  very  clearly  that  it  really  has 
been  committed  during  twenty  years.  Now,  in 
my  opinion,  there  is  here  actually  no  evidence  that 
this  nuisance  had  existed  for  twenty  years  before 
the  filing  of  the  bill.  And,  in  my  opinion,  if  this 
case  had  been  tried  at  law,  it  would  have  been  the 
duty  01*  the  judge  to  tell  the  jury  that  there  was 
no  evidence  on  that  issue  setting  up  the  right  for 
twenty  years,  and  to  direct  a  verdict  on  that  issue 
for  the  plaintiff.  What  is  the  evidence  which  on 
that  point  the  defendant  has  produced  P  for  the 
greater  part  of  the  argument  on  the  part  of  the 
defendant  has  consisted  in  criticising  the  plaintiff's 
evidence,  not  in  showing  that  the  defendant  himself 
has  brought  forward  any  evidence  to  prove  his 
case.  Now  the  entire  evidence  he  has  brought 
forward  is  to  show  that  horses  were  kept  for  a 
period  of  upwards  of  twenty  years  in  the  immediate 
neighbourhood  of  the  plaintiff's  house  on  the 
defendant's  premises.  That  is  not  sufficient. 
What  he  has  got  to  prove  is,  not  that  horses  have 
been  kept  for  twenty  years  on  the  defendant's 
premises  in  immediate  contiguity  to  the  plaintiff's 
premises,  but  that  the  horses  have,  been  kept 
during  the  whole  period  of  twenty  years  so  as 
during  the  whole  of  that  time  to  constitute  an 
actionable  nuisance.  For  the  plaintiff  is  to  lose 
his  right  because  for  the  period  of  twenty  years  he, 
and  all  the  occupiers  of  his  premises,  having 
during  all  that  time  a  right  to  bring  an  action, 
have  omitted  to  bring  their  action.  It  appears  to 
me  that  no  one  single  witness  on  the  part  of  the 
defendant  does  state  or  profess  to  state  that  the 
horses  as  kept  previously  to  the  alteration  of  the 
defendant's  premises  did  constitute  any  nuisance 
at  all,  and  the  onlj  argument  that  has  been 
adduced  to  us  upon  it,  is  this,  that  we  must  take 
judicial  notice — that  we  must  exercise  our  own 
common  sense  on  the  subject,  an'd  see  that  a  nui- 
sance necessarily  must  have  followed  the  keeping 
of  horses  there.  I  have  tried  to  exercise  my 
common  sense  upon  it,  and  I  cannot  at  all  say  or 
infer  in  the  least  degree  that  it  necessarily  follows 
that  because  horses  were  kept,  even  in  the  way  in 
which  the  defendant's  witnesses  describe  them  to 
have  been  kept,  there  was  an  actionable  nuisance 
of  which  the  plaintiff  could  complain.  [His  Lord- 
ship then  commented  upon  the  evidence  and  added] 
On  the  whole,  I  am  of  opinion  that  the  plaintiff 
has  most  clearly  made  out  his  case,  and  I  am  very 
clear  that  if  an  action  had  been  brought  at  law 
there  must  have  been  a  verdict  in  his  favour. 
That  being  so,  there  cannot  be  any  doubt  that 
there  is  also  a  remedy  in  this  court.  I  do  not  mean 
to  say  that  there  may  not  be  cases  where,  although 
an  action  might  be  maintained  at  law  for  a  nuisance, 
yet  in  this  court  there  would  be  no  remedy.  But 
I  must  confess  I  should  be  very  unwilling  indeed 
in  such  a  case  as  this  to  dismiss  a  bill  and  to  send 
the  plaintiff  to  law,   causing  a  most  intolerable 
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amoiint  of  litigation  by  proceeding  first  in  one 
oonrt  and  then  in  another.  It  appears  to  me  that 
as  in  the  present  case  the  plaintiff  has  made  ont  a 
nuisance  of  such  a  kind  as  materially  to  interfere 
with  his  livelihood,  and  to  be  of  most  serioas  oon- 
sequences  to  him,  beyond  all  question  he  ought  to 
have  a  remedy  in  this  court  as  well  as  in  a  court 
of  law. 

Lord  Justioe  Jakes. — I  am  entirely  of  the  same 
opinion. 

The  LoKD  Chancellor  (Selbome). — ^The  form 
of  the  decree  will  be  this:  An  injunction  to 
restrain  the  defendant  from  keeping  any  horse,  or 
suffering  any  horse  to  be  on  the  ground  floor  of 
No.  19,  Green-street,  so  as  to  occasion  any  nuisance 
to  the  plaintiff,  his  faniily  and  lodgers  residing  in 
No.  18,  Green-street.  Then  direct  an  inquiry  to 
ascertain  the  damages  sustained  by  the  plaintiff 
by  reason  of  the  user  by  the  defendant  of  the  said 
building,  so  as  to  occasion  a  nuisance  to  the  plain- 
tiff, ana  an  order  on  the  defendant  to  pay  the 
amount  of  such  damages  when  ascertained,  and  the 
costs  of  the  suit. 

Solicitors  for  the  appellant,  MiUer  and  MiUer. 

Solicitors  for  the  respondents,  Wilde,  WUde, 
Berger,  and  Moore, 


BOLLS  COVBT. 

Beported  by  Q.  Wblbt  Eivo,  and  H.  Godsvboi,  Eaqn., 

Banitten-at-LAw. 


Wednesday,  March  12, 1873. 

The  GoioassioNEBs  of  Sewees  of  the  Citt  of 

London  v.  Ulassb. 

Condee  ataiement — Interrogatories  by  defendant — 
ExcepOone  to  answer — Dieclomre    of  plamtiff*8 
evidmce. 
In  a  suit  to  establish  rights  of  common  over  waste 
lands  vnthin  a  certain  manor,  a  defendant  filed  a 
concise  statement  and  interrogatories,  requiring 
the  plaintiffs  to  set  forth  any  instances  in  whim 
the  rights  of  common  claimed  by  them  had  been 
exercised.    The  plaintiffs  refused  to  set  forth  the 
instances. 
Held  on  exceptions  to  their  answer  that  they  could 
not  be  compelled  to  answer  such  an  interrogatory, 
which  in  ^ect  would  be  disclosing  the  evidence  on 
which  their  case  was  supported.    Each  party  was 
entitled  to  information  mat  would  support  his  case, 
but  not  to  that  which  would  support  his  oppo^ 
nenfs  case. 
This  was  a  suit  instituted  by  the   plaintiffs  on 
behalf  of  themselves  and  all  other  the  owners  and 
occupiers  of  lands  and  tenements  within  the  Forest 
of  Essex  (except  the  defendants)  against  the  lords 
of  divers  manors  within  the  forest,  and  sought  to 
establish  in  favour  of  such  owners  and  occupiers 
certain  rights  of  common  over  the  whole  of  the 
waste  lands  within  the  forest.    One  of  the  defen- 
dants,   James    Mills,   the  lord  of  the  manor  of 
Ghigwell  and  West  Batch,  within  the  forest,  by 
his  answer  alleged  that  rights  of  common  over  the 
waste  lands  wiSiin  his  manor  had  been  enjoyed  by 
the  tenants  thereof  only,  and  he  denied  that  the 
owners  or  occupiers  of  land  within  the  forest,  but 
not  within  the  manor,  had  ever  enjoyed  any  right 
of  common  over  the  waste  lands  of  his  manor.    He 
subsequently  filed  a  concise  statement  and  inter- 
ro^tories  thereon   for    the   examination  of   the 
plaintiffs. 


The  concise  statement  contained  the  following 
paragraphs : — 

"  The  plaintiffs  deny  the  rights  of  the  several 
lords  of  the  several  manors  in  the  said  bill  men- 
tioned to  enclose  the  waste  lands  of  their  respective 
manors,  on  the  ground  that  such  enclosures  inter- 
fere with  the  plaintiffs'  alleged  right  of  pasture 
and  common.  But  they  do  not  state  when  the 
right  to  enclose  such  waste  lands  was  exercised  by 
the  s&id  lords  or  any  of  them,  or  what  attempts 
have  been  made  to  interfere  therewith  prior  to  the 
filinff  of  the  plaintiff's  bill" 

'*  The  rights  of  pasture  and  common  daimed  by 
the  plaintms  are  so  extensive  thaJt  they  could  not 
and  never  did  exist,  and  so  it  will  appear  if  the 
plaintiffs  will  set  forth  the  disoovery  nereinafter 
sought." 

The  eighth  interrogatory  was  as  follows : — 

"  Is  it  not  the-fact  that  with  regard  to  the  rights 
of  common  of  pasture  over  the  waste  lands  of  the 
said  manor  of  Ghigwell  and  West  Hatch,  the  same 
have  for  all  practical  purposes  been  exclusively,  or 
to  some  and  what  extent,  enioyed  by  the  said  free- 
holders and  copyholders  of  the  said  manor  holding 
lands  within  the  said  manor,  and  by  no  other  per- 
sons P  Is  it  not  the  fact  that  no  owner  or  occupier 
of  land  within  the  said  forest,  but  not  within  the 
said  manor,  have  ever  enjoyed  any  rights  of  com- 
mon of  pasture  over  the,  waste  lands  of  the  said 
manor  P  If  the  plaintiffs  allege  that  they  have,  let 
them  set  forth  any  instance  in  which  such  rights 
have  been  enjoyed,  and  by  whom,  and  when,  and 
in  respect  of  what  land,  and  where  such  land  was 
situated,  and  in  respect  of  what  cattle  or  other 
animals." 

To  this  interrogatory  the  plaintiffs  put  in  the 
following  answer : — 

"  It  is  not  the  &ct  that  with  regard  to  the  rights 
of  common  of  pasture  over  the  waste  land^  of  the 
manor  of  Ghigwell  and  West  Hatch,  the  same  have 
for  all  practical  purposes  been  exclusively  enjoyed 
by  the  said  freeholders  and  copyholders  of  the  said 
manor  holding  lands  within  the  said  manor,  and  by 
no  other  persons.  We  do  not  know  or  admit  that 
the  freeholders  and  copyholders  of  the  said  manor, 
or  either  of  them,  have  in  those  characters  respec- 
tively any  such  right  of  common  of  pasture,  or,  if 
they  have,  to  what  extent  they  or  either  of  them 
have  enjoyed  the  same.  It  is  not  the  fact  that  no 
owners  or  occupiers  of  land  within  the  said  forest, 
but  not  within  the  said  manor,  have  ever  enjoyed 
any  right  of  common  of  pasture  over  the  waste 
lands  of  the  said  manor ;  but,  on  the  contnuy,  we 
allege  that  such  owners  and  occupiers  have  enioyed 
such  right ;  and  as  to  that  part  of  the  said  defen- 
dant's eighth  interrogatory  in  which  we  are  re- 
quired to  set  forth  any  instance  in  which  such 
rights  have  been  enioyed,  and  by  whom  and  when, 
and  in  respect  of  what  land  and  where  such  land 
was  situated,  and  in  respect  of  what  cattle  or  other 
animab,  we  say  that  the  said  particulars  form  part 
of  the  evidence  which  we  shall  adduce  at  the  hear- 
ing of  this  cause  in  support  of  our  said  claim ;  and 
we  submit  that  at  this  stage  of  the  cause  we  are 
not  bound  to  set  forth,  and  accordingly  we  refuse 
to  set  forth,  the  same." 

The  defendant,  James  Mills,  filed  exceptions  to 
this  answer,  **  for  that  the  said  plaintiffs,  though 
alleging  in  and  by  their  said  answer  that  it  is  not 
the  fact  that  no  owners  or  occupiers  of  land  within 
the  said  forest  in  their  pleadings  mentioned,  but 
not  within  the  manor  of  ChigweTl  and  West  Hatch, 
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bfts  ever  enjoyed  any  riffht  of  common  of  pasture 
over  the  waste  lands  of  ma  said  manor,  haye  not  in 
ind  hv  their  said  answer,  according  to  the  best  of 
their  knowledge,  information,  and  oelief,  set  forth 
iny  instance  m  which  such  rights  had  been  en- 
joyed, and  by  whom  and  when,  and  in  respect  of 
what  land  and  where  such  land  was  situated,  and 
in  respect  of  what  cattle  or  other  animals." 

Savihgate,  Q.O.  and  W,  F,  Robinson  referred  to 
Hoffman  v.  PoatiU  (L.  Rep.  4  Ch.  673),  part  of  the 
bead  note  to  which  is  as  follows : — "  Interrogatories 
for  the  examination  of  a  plaintiff  are  on  a  different 
footing  from  those  for  the  examination  of  a  defen- 
dant, m  this  respect,  that  a  plaintiff  is  not  entitled 
to  discoveiy  of  the  defendant  s  case,  but  a  defendant 
maj  ask  any  Questions  tending  to  destroy  the  plain- 
tifrs  case.  They  relied  chiefly  upon  the  passage  in 
the  judgment  of  Lord  Justice  Giffard  in  that  case, 
where  he  said,  "  As  regards  the  case  of  Daw  v.  Eley, 
it  must  be  always  remembered  that  that  was  the 
case  of  a  plaintiff  exhibiting  interrogatories  to  a 
defendant,  and  it  was  there  neld  that  the  plaintiff 
oould  not  call  on  the  defendant  to  set  forth  the 
particulars  of  his  defence.  But  when  you  come  to 
the  case  of  a  defendant  asking  questions  of  a  plain- 
tiff, it  is  a  very  different  thing.  It  is  the  aefen- 
dant*s  business  to  destroy  the  plaintiff's  case ; 
and  therefore  the  defendant  has  a  right  to  ask  all 
Questions  which  are  fairly  calculated  to  show  that 
toe  patent  is  not  a  good  patent,  or  that  what  he 
alleges  to  be  an  infringement  is  not  an  infringe- 
mentw" 

Joshua  WiUiams,  Q.C.,  Fry,  Q.C.,  Speed,  and 
W,  B,  Fisher,  for  the  plaintiffs,  were  not  called 
on. 

Lord  BoicnjiT  said  that  he  considered  the  rights 
of  the  plaintiff  and  defendant  to  discovery  to  be 
reciprocal.  Each  was  entitled  to  know  everything 
that  was  in  his  own  &vour,  but  not  anything  wliicn 
would  support  his  opponen£'s  case.  He  was  en- 
titled to  know  what  his  opponent's  case  was,  but 
he  was  not  entitled  to  know  what  evidence  he 
relied  on.  If  the  defendant  had  alleged  that  there 
were  instances  in  which  the  right  set  up  by  the 
plaintiffs  had  been  successfully  resisted,  and  had 
mterrogated  the  plaintiffs  as  to  such  instances, 
they  would  have  been  bound  to  answer.  The 
exceptions  would  be  overruled  with  costs. 

SoUcitors,  Bruce,  Sons,  and  Jackson ;  Home  and 
HwiUer, 


V.C.   BACON'S  COUBT. 

Beported  by  the  Hon.  Bobbbt  Butlbb  and  F.  Qovld, 
Esq.,  Banutars-at-Lair. 


March  18  and  19, 1873. 

Bioo  V,  Matob,  &c.,  of  London. 

Parliamentary  potcers — Depression  of  trade — 

Remote  damages. 

A  oorparation  being  authorised  by  Act  of  Pa/rlia- 
went  to  stop  up  or  level  a.  street  for  the  purpose  of 
their  Act,  vn  the  course  of  their  operations,  wrong' 
fuUy  cut  into  the  ceUars  of  the  plaintiff^ s  house, 
which  were  under  the  street,  leaving  them  open 
and  exposed.  They  also,  in  the  course  of  their 
works,  partially  stopped  tlis  traffic  along  the 
street.  An  injunction  having  been  obtained  re- 
slraining  the  corporation  from  cutting  into  the 
plaintiff^ s  cellars,  with  an  inquiry  as  to  damages. 

Held  that,  althou^gh  the  pla/intiff  was  entitled  to 


damages  for  the  structural  injury  to  hds  ceUars, 
he  was  not  entitled  to  damages  for  depression 
caused  to  his  trade  by  reason  of  the  difficulty  of 
access  to  his  shop,  it  rhot  being  shown  thM  the  de- 
pression  arose  from  the  wrongful,  as  distinguished 
from  the  authorised,  act  of  the  defendants, 
WItether  if  tlie  plaintiff  had  shown  thai  the  depres- 
sion was  partly  coMsed  by  the  wrongful  ait  he 
would  have  been  entitled  to  amf  such  further 
damages,  quoere. 

By  the  Holbom  Valley  Improvement  (Additional 
Works)  Acts  1867,  the  Corporation  of  the  Citj^  of 
London  were  authorised  to  stop  up,  appropriate, 
alter,  or  use  for  the  purposes  or  their  Act  certain 
streets  and  wavs,  including  Thavies  Inn. 

The  plaintiff  Bi^g  was  the  owner,  and  Adkins 
the  lessee  usder  hmi,  of  a  house  and  shop,  No.  4 
Thavies  Inn,  part  of  which  consisted  of  cellars 
extending  under  the  roadway  of  the  Inn.  The 
shop  was  occupied  by  the  plamtiff  Adkins  in  his 
tiade  as  a  silversmith. 

In  pursuance  of  their  powers,  the  defendants 
be^an  to  lower  the  roadway  of  the  Inn,  but  in  so 
domg  they  cut  into  and  took  pMOSsession  of  the 
cellars  forming  part  of  No.  4  The  surface  of  the 
roadway,  as  proposed  to  be  lowered  by  the  defen- 
dants, would  be  lower  than  the  top  of  the  plain- 
tiff's cellars.  The  defendants,  in  the  course'  of 
their  operations,  cut  a  trench  of  several  feet  in 
width  across  the  roadway,  thus  leaving  the  cellars 
exposed,  l^ey  also,  by  reason  of  their  operations, 
interfered  with  traffic  along  the  roadway  of  the 
Inn,  by  which  access  to  the  shop  was  impeded. 
On  the  14th  April  1870,  the  plaintiffs  filed  a  bill 
to  restrain  the  aefendants  from  prosecuting  their 
works  through  the  cellars  or  any  part  of  the  plain* 
tiffs*  house  until  the  purchase  money  or  compen- 
sation should  have  been  paid  to  the  plaintiffs,  and 
prayed  an  inquiry  as  to  dlEunages. 

On  the  hearing  of  the  cause  on  the  23rd  Jan. 
1872  the  court  granted  the  injunction,  and  directed 
an  inquiry  as  to  dama^.  As  to  the  damages 
caused  by  the  depression  to  his  business,  the 
plaintiff  Adkins,  by  his  affidavit,  stated  as  follows : — 

1  say  that  the  nature  of  the  defendants*  works  and  their 
conduct  has  had  a  tendency  to  depress  the  trade  in  Thavies 
Inn.  I  am  prepared  to  show  a  toss  of  profits  in  business 
of  8002.  I  have  been  made  aware  of  the  fact  of  former 
cnsiomers  in  the  retail  trade  being  cog^nizant  of  the  circum- 
stance of  the  defendants'  works,  and,  finding  a  difficulty  of 
access  to  the  house,  have  ceased  to  confer  the  orders  they 
had  hiUierto  conferred  upon  me. 

The  chief  clerk  bv  his  certificate  assessed  the 
damages  sustained  by  the  defendant,  Adkins,  at 

the  sum  of  470L  as  follows : 

1.  Loss  sustained  by  the  plaintiff,  Adkins,  by      £    s.    tL 
reason  of  part  of  his  stock-in-trade  requiring 
resilvering,  and  cleaning,  Ao,     50    0    0 

2.  Reconstruction  of  cellars 70    0    0 

8.  Sum  necessary  in  order  to  place  the  house 

in  a  habitable  condition 200    0    0 

4.  For  depression  of  the  trade  carried  on  by 
the  plaintiff,  Uenry  Adkins,  caused  by  the  de- 
fendants' works     150    0    0 

£470    0    0 

This  was  m  summons  to  vary  the  chief  clerk's 
certificate  so  far  as  it  gave  the  plaintiff,  Adkins, 
damages  for  the  loss  caused  to  him  in  his  trade. 

Kay,  Q.C.,  Miller,  Q.O.,  and  Watson,  in  support 
of  the  summons. 

The  corporation  had  power  by  their  Act  to  alter 
the  level  of  the  roadway,  and  the  plaintiff  does  not 
say  that  the  depression  to  his  business  was  caused 
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by  anything  but  the  lawful  interruption  of  the 
traffic  wlucn  was  an  authorised  act  on  our  part. 
The  damage  to  the  cellars  is  a  different  matter,  for 
which  separate  damages  are  given.  Any  damage 
arising  from  the  stoppage  of  the  traffic  is  common 
to  all  who  live  in  the  street.  But  whether  the 
depression  arises  from  our  rightful  or  wrongful 
act  it  is  a  damage  too  remote.     That  is  decided  in 

RudaettM  Y.  Metropolitan  Railway  CompamL  L.  Bep.  2 
EDg.  &  Jr.  App.  176 ;  16  L.  T.  Bep.  K.  S.  542,  S.  C, 

5  Best  &  8^  149. 

They  cited  also : — 

Brand  y.  Hcanmermnih  RaUway  Company^  L.  Bep.  4  Esg. 

6  Ir.  App.  171 ;  21  L.  T.  N.  S.  238. 

City  of  GuLsgovj  Union  RaUtoay  Company  y.  Hunter,  L. 
Bep.  2  App.  Scotch  &  Diy.  78. 

Amphlett,  Q.C.,  and  Phea/r  for  the  plaintiff.— r 
The  corporation  were  acting  beyond  their  powers 
in  cutting  through  the  cellars,  and  are,  therefore, 
responsible  just  as  any  other  person.  The  cases 
establish  only  that  depression  of  trade  alone  is  not 
a  subject  for  compensation.    They  referred  to — 

Wilkes  y.  Eungerjord  Market  Company,  2  Bing.  N.  C. 

281; 
Glover  y.  North  Staffordshire  Radhoay  Con^pany,  16  Q.  B. 

912.' 

The  Yice-Chakcellor  said  that  the  law  was 
settled  that  such  damages  as  those  arising  from 
depression  in  business  caused  by  the  lawful 
exercise  of  parliamentary  powers  were  too  remote, 
and  comp>ensation  conld  not  be  obtained.  All  the 
inhabitants  of  Thavies  Inn  had  as  much  right  as 
the  plaintiff  to  claim  such  compensation.    The 

Elaintiff  had  not  shown  that  the  depression  in  his 
usiness  arose  from  the  unlawful  act  of  the  cor- 
poration as  distinguished  from  the  lawful  exercise 
of  their  parliamentary  powers.  But  even  if  he 
could  have  separated  a  pint  of  the  alleged  loss  in  his 
business,  and  shown  that  it  arose  from  the  wrong- 
ful act  of  the  corporation,  he  doubted  whether  he 
would  have  been  entitlec^to  compensation.  The 
chief  clerk's  certificate  must  be  varied  by  dis- 
allowing the  fourth  item.  No  order  as  to  the  costs 
of  the  summons. 

Plaintiffs'  solicitors,  Prior,  Bigg,  and  Co, 
Defendants'   solicitor,  T.  /.  Nelson,  city  soli- 
citor. 


Feb.  16  cmd  18,  <md  March  1, 1873. 

Be  Bateman's  Trusts. 

Felon* 8  goods — Colonial  conviction  —  Forfeitv/re— 

Prerogative  of  Crown, 

A  person  entitled' to  a  legacy  to  he  paid  to   him 
at  twenty-one  was,  while  under  that  age,  con- 
victed of  felony  in  this  country,  and  after  attain- 
ing  that  age  was  again  convicted  of  felony  in 
New  South  Wales, 
Held,  that  the  legacy  would  have  been  forfeited  by 
the  colonial  convictions  had  it  not  been  already 
forfeited  by  the  convicti-on  in  En-gland. 
This  was  a  petition  for  the  transfer  to  the  Crown 
of  certain  sums  of  stock  which  had  been  paid  into 
court  under  the  following  circumstances : 

Thomas  Batemaii,  by  his  will  made  in  1814,  gave 
a  sum  of  3000i.  Bank  Annuities  to  his  wife  for 
life,  and  after  her  decease  he  gave  the  same  to  his 
grandchildren,  Arthur  and  Alfred  Bryer,  to  be 
transferred  to  them  on  their  respectively  attaining 
the  age  of  twenty-one  years,  and  he  directed  the 
income  in  the  meantime  to  be  applied  for  or 
towards  their  maintenance,    with    gifts   over  in 


default  of  their  respectively  attaining  the  age  of 
twenty-one. 

The  testator  also  gave  a  moiety  of  his  residuary 
estate  to  be  divided  equally  between  his  said 
grandchildren  at  the  same  time  and  in  the  same 
manner  as  the  preceding  gift. 

The  testator  died  in  1820,  and  his  widow  died  in 
1837. 

Alfred  Bryer,  who  was  bom  in  1805,  was  on  the 
20bh  June,  1825,  convicted  of  felony  at  the  Old 
Bailey,  but  sentence  was  not  recorded  on  his  rela- 
tions undertaking  to  send  him  out  to  New  South 
Wales  for  a  term  of  seven  years.  While  there  he 
was  three  times  convicted  of  penal  offences,  and 
sentenced  to  certain  terms  of  imprisonment.  In 
1842  he  received  a  certificate  of  freedom,  since 
which  time  he  had  not  been  heard  of,  in  conse- 
quence of  which  in  1872,  his  brother,  Arthur  Bryer, 
took  out  letters  of  administration  to  his  estate. 

The  trustees  of  the  will  being  in  doubt  as  to  the 
effect  of  the  convictions  upon  the  interest  of 
Alfred  Bryer  under  the  will,  paid  the  fund  to 
which  he  was  entitled,  amounting  to  about  12,0002. 
Bank  Annuities,  into  court,  under  the  Trustee 
Belief  Act. 

Hemming,  on  behalf  of  the  Crown. — Byr  the  con- 
viction of  Alfred  Bryer  at  the  Old  Bailey  all  his 
property,  whether  vested  in  possession  or  not, 
Decame  forfeited  to  the  Crown  (Be  Thompson's 
Trusts,  22  Beav.  506;  28  L.  T.  Bep.  0.  S.  57) ;  but 
even  if  it  were  not  so,  the  subsequent  convictions  in 
New  South  Wales  after  the  fund  had  come  into 
possession  would  have  worked  a  forfeiture. 

Swanston,  Q.  C.  and  Stirling,  for  Arthur  Bryer. 
— The  interest  which  Alfred  Bryer,  took  under  the 
will  of  his  grandfather,  not  being  in  possession  at 
the  time  of  the  conviction  at  the  Old  Bailey,  was 
not  thereby  forfeited :  (Stokes  v.  Holden,  1  JSeen, 
145.)  The  Crown  is  not  entitled  to  the  goods  of 
felons  in  the  colonies.  Forfeiture  for  felony  is 
simply  a  feudal  law,  and  the  forfeiture  is  not  neces- 
sarily to  the  Crown,  but  to  the  next  lord  above  the 
felon,  which  in  this  case  would  be  the  Colonial 
Government  and  not  the  Crown  in  England.  In 
some  cases  corporations  are  entitled  to  the  felon's 

foods  :  (Staunford  on  Prerogative,  45 ;  Yorke  on 
'orfeiture,  92.)  Colonists  carry  with  them  only 
such  of  the  laws  of  the  mother  country  as  are 
required  by  the  state  of  the  country  to  which  they 
go,  and  it  is  for  the  Crown  to  show  that  the  law  of 
forfeiture  has  been  transplanted  into  Australia : 
(Attomey-Chneral  v.  Stewart,  2  Mer.  159  n.)  It 
has  been  held  that  the  Mortmain  Act  is  not  applio- 
able  to  Australia  (Whicker  v.  Hume,  7  H.  Li.  C. 
124 ;  31  L.  T.  Bep.  319),  and  on  the  same  prin- 
ciple the  law  of  forfeiture  cannot  be  applied.  The 
following  authorities  were  also  referred  to : 

9  Qeo.  4,  c.  88 ; 

88  &34  Vict.  0.28; 

Story's  Conflict  of  Laws,  c.  16,  par.  621 ; 

Blaokstone's  Commentaries,  1S4 ; 

Ogden  v.  FolUott,  3  Term.  Bep.  726,  738 ; 

Emperor  of  Austria  y.  Day,  4  L.  T.  Bep.  N.S.  274, 
4M ;  2  Giff .  628. 

Kekewich  appeared  for  the  trustees. 

Hemming  in  reply. — Forfeiture  for  felony  is  a 
punishment  for  the  offence,  and  does  not  at  all 
relate  to  the  feudal  system,  but  is  a  prerogative 
vested  in  the  Crown :  (Blackstone's  Commentaries, 
vol.  2,  p.  252 ;  Chitty  on  Prerogative,  215.)  Groods 
are  forfeited  on  conviction,  lands  on  attainder;  and 
it  is  immaterial  whether  the  interest  be  legal  or 
equitable,  in  possession  or  action :  ( Jarman^s  Bythe- 
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wood's  Gonveyancing,  vol.  iv.,  pp.  70,  74)  The 
Colonial  GrOTemment  is  no  more  the  mesne  lord 
between  the  Crown  and  the  felon  than  a  minister 
of  the  Crown  in  England  is  mesne  lord  between 
them.  It  ia  tme  that  in  some  places  corporations 
are  entitled  to  forfeitures  for  felony,  bnt  then  it 
is  only  by  grant  from  the  Crown.  The  Queen's 
mrogative  run^  as  much  in  the  colonies  as  in 
England,  and  the  Crown  is  therefore  entitled  to 
this  money. 

The  Yice-Chancelloa  said : — I  have  no  doubt 
that  this  money  was  the  property  of  Alfred  Brver 
at  the  time  of  his  conviction  at  the  Old  Bailey, 
and  therefore  that  it  is  properly  forfeited  to  the 
Crown.  It  has  been  suggested  on  behalf  of  the 
respondent  that  the  right  of  forfeiture  to  the  Crown 
by  reason  of  the  colonial  convictions  has  not  been 
established,  and  that  the  Queen's  prerogative  does 
not  extend  so  far  as  New  Souch  Wales ;  but  the 
argnments  which  have  been  brought  forward  in 
support  of  these  propositions  have  really  nothing 
to  do  with  the  question.  The  Queen  is  as  much 
the  Queen  of  New  South  Wales  as  she  is  the 
Qaeen  of  England,  and  I  have  no  hesitation  in 
saying  that  her  prerogative  is  as  valid  in  the 
colonies  as  it  is  in  this  country.  As  to  the  argu- 
ment that  the  mesne  lord  is  entitled  to  forfeitures 
for  felony,  wherever  such  rights  do  exist,  they  are 
derived  only  by  grant  from  the  Crown.  I  am, 
however,  of  opinion  that  the  legacy  was  absolutely 
vested  and  not  contingent  at  the  time  of  Alfred 
Bryer's  conviction  in  England;  and  that,  therefore, 
irrespective  of  the  colonial  convictions,  it  is  pro- 
perly forfeited  to  the  Crown. 
Solicitors  for  the  Crown,  Raven  and  Bradley, 
Solicitors  for  the  respondent,  F.  and  E,  Chester, 
Solicitors 'for  the  trustees,  Freahfields. 


COUBT  OF  QUEEN'S  BENCH. 

Beported  hj  J.  Shoktt  and  M.  W.  McKsllab,  Eaqrs. 

Baxriater8*at-Law. 


Tuesdwy,  Jem,  21, 1873. 

Orxebod  V,  The  Blackbukn  Burial  Board. 

Sexton — Chapelry  district — District  parish — 8ex' 
ton's  right  to  fees — Burial  hoards. 
A  sexton  of  a  chapelry  district  constituted  under  59 
Qeo,  3,  c.  134,  s,  16,  which  is  afterwards  formed 
into  a  district  parish  under  the  powers  conferred 
vponthe  Ecclesiastical  Commissioners  under  ss,  11 
and  14  of  19  ^  20  Vict.  c.  104,  is,  by  virtue  of  the. 
proviso  in  sect.  5  o/20  ^  21  Vict.  c.  81,  entitled  to 
ihefees  in  respect  of  the  buri-al  of  inhabitants  in 
a  burial  ground  provided  for  the  parish. 
Demurrer  to  a  decLaraiion  ;  there  being  also  demv/r* 

rers  to  pleas, 
Thb  declaration  alleged  that,  whereas  the  parish 
of  Blackburn,  in  the  county  of  Lancaster,  comprises 
the  borough  and  township  of  Blackburn  and  several 
outlying  townships,  and  within  the  said  parish 
there  is,  and  has  been  from  time  immemorial,  a 
parish  church  and  a  parish  churchyard,  and  on  all 
borials  in  the  said  parish  churchyara,  until  the  same 
was  closed  by  an  Order  of  Her  Majesty  in  Council 
hearing  date  the  3rd  July  1854,  and  made  under 
the  provisions  of  the  statute  16  &  17  Vict.  c.  134, 
fees  have  always  been  payable  by  the  custom 
of  the  said  parish  to  tne  sexton  thereof;  and 
whereas,  in  the  year  of  our  Lord  1789,  the  church 
of  St.  John  the  Evangelist  was  built  within  the 


said  borough  and  township  as  a  chapel  of  ease  to 
the  said  parish  church,  and  the  said  church  of 
St.  John  the  Evangelist  was,  with  a  churchyard 
attached  thereto,  duly  consecrated  by  the  Bishop 
of  Chester,  within  whose  diocese  the  same  then 
lay,  on  the  31st  July  in  the  year  of  our  Lord 
1789;  and  whereas,  by  an  Order  of  Her  Majesty 
in  Council  made  on  the  11th  Aug.  in  the  year 
of  our    Lord    1842,    upon    the   recommendation 
of  the  Commissioners  for  Building  New  Churches 
under  the  16th  section  of  the  statute  59  Geo.  3, 
0.  134,  a  particular  district  lying  wholly  within 
the  said  borough  and  township  was  duly  assigned 
to  the  said  church  of  St.  John  the  Evangelist,  and 
by  the  said  order  in  council,  churchings,  baptisms, 
and   burials  were    authorised    to    be    performed 
therein ;  a  plan  and  description  of  the  bounds  of 
the  said  district  so  assigned  was  also  then  duly 
enrolled  in  the  High  Court  of  Chancery,  and  regis- 
tered in  the  office  of  the  registry  of  the  said  diocese 
within  which  the  said  chapelry  district  then  lay,  as 
required  by  the  statutes  in  that  behalf;  and  a  copy 
of  the  said  order  in  council,  and  of  the  said  ae- 
scription  of  the  boundaries  so  assigned  as  aforesaid, 
was  inserted  in  the  London  Gazette  on  the  20th 
day  of  September  in  the  year  of  our  Lord  1842. 
And  the  plaintiff  says  that  from  and  after  the  said 
last-mentioned  order  in  council,  and  until  the  1st 
day  of  May  in  the  year  of  our  Lord  1855,  when,  by 
another  Order  of  fier  M^esty  in  Council,  bearing 
date  3rd  July  in    the  year   of  our  Lord  1854, 
and  made  under  the  provisions  of  the  said  statute 
ICJ  &  17  Vict.  c.  134,  the    said    churchyard  of 
St.  John  the  Evangelist   was '  (with  certain  ex- 
ceptions therein  mentioned)  closed,  the  said  last- 
mentioned  churchyard  was  the  churchyard  of  the 
said  chapelry  district  of  St.  John  the  Evangelist, 
and  for  all  burials  therein,  from  the  consecration 
thereof  as  aforesaid,  until  the  same  was  closed  as 
aforesaid,  fees  were  paid    and   received    by  the 
sexton  for  the  time  being  of  the  said  churcn  and 
chapelry  district  of  St.  John  the  Evangelist ;   and 
the  plaintiff  says  that  in  the  year  of  our  Lord 
1845    the    defendants    duly    became,    under    the 
provisions   of   the  statutes  15  &  16  Vict.  c.  85, 
16  &  17  Vict.  c.  134,  17  &  18  Vict.  c.  87,  18  &  19  . 
Vict.  oc.   78  and  128,  and  20  &  21  Vict.  c.  81, 
a  burial  board  for  the  said  borough  and  town- 
ship, the  said  borough  and  township  being  then, 
ana   having    since    continued    to    re,    and    still 
being  a  place  having  separate  overseers  of  poor 
and    separately  maintaining  its   own   poor;   and 
the  defendants  aderwards,  under  the   provisions 
of    the    said    statutes    15    &    16  Vict.    c.  85, 
16    &    17   Vict.   0.    134,    17   &   18  Vict.  c.  87, 
18  &  19  Vict.  cc.  78  and  128,  and  20  &  21  Vict, 
c.  81,  duly  provided  a  burial  ground  for  the  said 
borough  and  township,  which  said  last-mentioned 
burial  ground   (except    the    portion    thereof  not 
intended  to  be  consecrated)   was,  with  a  chapel 
erected  thereon,    afterwards,    to    wit    upon    the 
20th  June  in  the  year  of  our  Lord  1857,  duly 
consecrated  by  the  Bishop  of  Manchester,  within 
whose  diocese  the  same  then  lay,  for  the  purpose  of 
interments  therein  in  accordance  with  the  rites 
of  the  Church  of  England.  And  the  plainiiff  further 
says  that   afterwards,  to    wit  on  the  9th  April 
in  the  year  of  our  Lord  1866,  he  was  duly  appointed 
and  has  since  continued  to  be  sexton  of  the  said 
chapelry  district;   and  since  the   plaintiff's  said 
appointment  as  sexton  the  remains  of  inhabitants 
of  the  said  chapelry  district  have  been  buried  in 
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the  consecrated  portion  of  the  barial  groand  pro- 
vided by  the  defendant  as  aforesaid.    And,  al- 
though the  plaintiff  has  always  been  ready  and 
willing  to  perform,  and  offered  to  perform  and  ex- 
ercise, the  same  duties  and  functions  in  respect  of 
the  burial  of  the  remains  of  inhabitants  of  tne  said 
chapelry  district  in  the  consecrated  portion  of  the 
burial  ground  provided  by  the  defendonts  as  afore- 
said, and  has  claimed  to  be  entitled  to  receive  the 
same  fees  on  such  bnrials  as  the  plaintiff's  prede- 
cessors in  office  as  sextons  of  the  said  chapelry 
district  previously  performed  and  exercised  and 
received  in  respect  of  the  burial  of  the  remains  of 
inhabitants  of  the  said  chapelry  district  in  the 
said  churchyard  of  the  said  cnapelry  district  until 
the  same  was  closed  as  aforesaid,  yet  the  defen- 
dants have,  since  the  plaintiff's  said  appointment 
as  sexton,  wrongly    and  improperly   prevented, 
and  still  prevent,  the  plaintiff  from  performing 
and  exercising  the  said  duties  and  functions  as 
sexton,  or  any  duties  and  functions  as  sexton,  in 
respect  of  the  burial  of  the  remains  of  inhabitants 
of  the  said  chapelry  district  in  the  consecrated 
portion   of  the   burial  ground  provided  by  the 
defendants  as  aforesaid,  and  from  receiving  fees  in 
respect  thereof.    And  the  plaintiff  also  sues  the 
defendants,  for  that,  whereas  the  said  parish  of 
Blackburn,  in  the  county  of  Lancaster,  comprises 
the  borough  and    township    of  Blackburn   and 
sevenvl  outlying  townships,  and  within  the  said 
parish  there  is  and  has  been  from  time  imme- 
morial a  parish  church  and  a  parish  churchyard, 
and  on  all  burials  in  he  said  parish  churchyard, 
until  the  same  was  closed  by  an  Order  of  Her 
Mi^esty  in  Council,  bearing  date  3rd  June  in  the 
year  of  our  Lord  1854,  and  made  under  the  pro- 
visions of  the  statftte  16  &  17  Vict.  c.  134,  fees  have 
always  been  payable  by  the  custom  of  the  said 
parish  to  ihe  sexton  thereof ;  and  whereas  in  the 
year  of  our  Lord  1789  the  church  of  St.  John  the 
Evangelist  was  built  within  the  said  borough  and 
township  as  a  chapel  of  ease  to  the  said  parish  church 
and  the  said  Church  of  St.  John  the  Evangelist  was 
dulv  consecrated    by    the    Bishop     of   Chester; 
within  whose  diocese  the  same  theijL  lay,  on  the 
31st     July     in    the   year   of     our   Lord     1789 
And  whereas  by   an  Order  of   Her  Majesty  in 
Council,  made  on    the  11th   Aug.  in    the  year 
of  •ur  Lord   1842,    upon   the    recommendation 
of  the  commissioners  for  Building  New  Churches 
under  the  16th  section  of  the  statute  59  Geo.  3, 
cap.  134,  a  particular  district  lying  wholly  within 
the  said  borough  and  township  was  duW  assigned 
to  the  said  church  of  St.  Jonn  the  Evangelist, 
which  then  became  the  chapelry  district  of  St. 
John  the  Evangelist,  and  a  plan  and  description  of 
the  bounds  of  the  said  district  so  assigned  was 
also  then    duly|  enrolled  in    the  High  Court  of 
Chancery,  and  registered  in   the    office    of    the 
registry  of  the  said   diocese  of   jChester  within 
which  the  said  chapelry  district  then  lay  as  re- 
quired by  the  statutes  in  that  behalf,  and  a  copy  of 
the  said  order  in  council  and  of  the  said  descrip- 
tion of  the  boundaries  so  assigned  as  aforesaid 
was  inserted  in  the  London  Gazette  on  the  20th 
Sept.    in    the    year   of    our    Lord    1842 ;    and 
whereas  in  the  year  of  our  Lord  1864  the  defen- 
dants  duly  became,  under  the  provisions  of  the 
statutes  15  &  16  Vict.  c.  85,  16  &  17  Vict.  c.  134, 
17  &  18  Vict.  c.  87, 18  &  19  Vict.  cc.  78  and  128,  and 
20  &  21  Vict.  c.  81,  a  burial  board  for  the  said 
borough    and  township  of  Blackburn,    the    said 


borough  and  township  being  then,  and  having 
since  continued  to  be,  and  still  being,  a  place  having 
separate  overseers  of  the    poor   ana  sepaiute^ 
maintaining  its  own    poor;    and  the   deiendants 
af  terwardsj  under  the  provisions  of  the  said  statutes 
15  &  16  Vict.  c.  85, 16  &  17  Vict.  c.  134, 17  &  18 
Vict.<5.  87,18  &  19  Vict.  cc.  78  and  128,  and  20  &  21 
Vict.  c.  81,  duly  provided  a  burial  ground  for  the 
said  borough  and  township,  which  said  last-men- 
tioned burial  ground  (except  the  portion  thereof 
not  intended  to  be  consecrated)  was,  with  a  chapel 
erected  thereon,  afterwards,  to  wit  upon  the  20th 
June    in    the   year    of    our    Lord    1857,    duly 
consecrated  by  the  Bishop  of  Manchester,  within 
whose  diocese  the  same  then  lay,  for  the  piiri>08e 
of  interments  therein  in  accordance  with  the  rites 
of  the  Church  of  England.   And  the  plaintiff  says 
that  the  whole  of  the  said  chapelry  district  of  »t. 
John  the  Evangelist  contributed  to  the  rates  out 
of  which  the  said  last-mentioned  burial  ground 
was     provided ;    and    that    on    the  18th     Nov. 
in  the  year  of  our  Lord  1869  the  Ecclesiastical 
Commissioners  for  England,  under  the  11th  section 
of  the  statute  19  &  20  Vict.  c.  104,  upon  the  appli- 
cation   of  the  incumbent    of  the   said   chapelry 
district,  with  the  consent  in  writing  of  the  said 
Bishop  of  Manchester,  within  whose  diocese  the 
said  church  of    St.    John   the    Evangelist    and 
chapelry  district  then  lay,  dul^  made  an  order 
under  their  common  seal,  bearing  date  the  said 
18th  Nov.  1869,  authorising  from  and  after  the 
date  of  such  order  the  puolication  of  banns  of 
matrimony  and    the    solemnisation   in  the  said 
church  of  St*  John  the  Evangelist  of  marriages, 
churchings,  baptisms,  and  burials,  according  to 
the  laws  and  canons  then  in  force  in  this  re«lm ; 
and  the  plaintiff  says  that  fVxim  and  after  the  date 
of  the  said  last-mentioned  order  the  said  chapelry 
district,  which    was    not  before  a  separate   and 
distinct  parish  for  ecclesiastical  purposes,  became 
under  the  14th  section  of  the  said  statute,  19  &  20 
Vict.    c.    104,    a    separate   and   distinct    parish 
for    ecclesiastical    purposes,    such    as    is     con- 
templated in    the    15th  section   of  the    statute 
6  &  7  Vict.  c.  37.     And  the  plaintiff  sAja  that 
the  said  parish  of  St.  John  tne  Evangelist  has 
never    separately      maintained    its    own     poor, 
and  has  no  separate  burial  ground ;  nor   has  the 
vestry,    or     any    meeting    in     the    nature     of 
vestry,  appointed  any  burial  board  for  the   said 
parish  of  St.  John  the  Evangehst.    And  the  plain- 
tiff has  been  since  the  said  18th  Nov.  in  the  year 
of  our  Lord  1869,  and  stQl  is,  the  duly-appointed 
sexton  of  the  said  parish  of  St.  John  the  Evan- 
gelist, and  since  the  26th  Nov.  in  the  year  of  our 
Lord  1871,  when  the  then  sexton  of  the  said  parish 
of  Blackburn  died,  the  remains  of  parishioners  or 
inhabitants  of  the  said  parish  of  St.  John  the 
Evangelist  have  been  buried  in  the  consecrated 
portioh  of    the  burial  ground  provided    by  the 
defendants  as  aforesaid.    And  although  the  plain- 
tiff has  always  been  ready  and  willing  to  penorm, 
and  offered  to  perform,  the  same  duties  in  respect  of 
the  burial  of  tne  remains  of  parishioners  or  inhabi- 
tants of  the  said  parish  of  St.  John  the  Evangelist 
in  the  consecratea  portion  of  the  burial  ground  pro- 
vided by  the  defendants   as  aforesaid,  and  has 
claimed  to  be  entitled  to  receive  the  same  fees  in 
respect  of  such  burials  as  if  the  said  last-mentioned 
burial  ground  were  exclusively  the  burial  groand 
of  the  said  parish  of  St.  John  the  Evangelist,  yet 
the  defendants  have  wrongfully  and  improperly 
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preventedt  and  still  prevent,  the  plaintiff  from 
performing  the  said  duties  as  sexton,  or  any  duties 
as  sexton,  in  respect  of  the  burial  of  the  remains  of 
parishioners  or  inhabitants  of  the  said  parish  of 
St.  John  the  Evangelist  in  the  consecratea  portion 
of  the  burial  ground  provided  by  the  defendants 
as  aforesaid,  and  fix)m  receiving  fees  in  respect 
thereof.  And  the  plaintilE  also  sues  the  defen- 
dants for  money  payable  by  the  defendants  to  the 
plaintiff  for  money  received  by  the  defendants  for 
the  use  of  the  plaintiff. 

Demurrer  to  the  first  and  second  counts  of  the 
dedaraticm,  on  the  ground  that  neither  15  &  16 
Vict.  0.  85,  s.  32.  nor  20  &  21  Yict.  c.  81,  s.  5, 
creates  a  title  to  fees  where  none  previously  existed, 
nor  gives  a  right  to  sextons  to  insisb  upon  perform- 
ing Sieir  functions  at  burials  in  the  common  burial 
grounds. 

Pleas~(5.)  That  before  any  of  the  said  times  of 
(he  committing  of  the  alleged  grievances,  the  said 
chapelry  district  had  ceased  to  exist  as  a  chapelry 
district,  and  had  been  made  into  and  became  a 
separate  and  distinct  parish  for  ecclesiastical  pur- 
poses tmder  and  by  virtue  of  tho  order  in  that 
oehalf  referred  to  in  the  second  count,  which  was 
made  upon  such  application  and  with  such  consent 
as  therein  is  stated.  (8.)  As  to  the  first  count, 
that  it  was  not,  at  any  of  the  times  of  the  commit- 
ting of  the  alleged  grievances,  necessary  for  the 
plaintiff  to  perform  the  said  duties  and  functions 
m  the  said  first  count  referred  to,  or  any  of  them. 
(9.)  As  to  the  first  count,  that  by  the  said  Order 
of  her  Majesty  in  Council  made  on  the  .11th  Aug. 
1842  it  was  ordered  that  churchings,  baptisms, 
and  burials  should  be  performed  in  the  said 
chapel  of  St.  John  the  Evangelist,  and  that  one 
moiety  of  the  fees  arising,  according  to  ancient 
parochial  usage,  from  the  performance  of  the 
offices  in  the  said  chapel  of  St.  John  the  Evan- 
gelist, should  belong  and  be  paid  by  the  minister 
of  the  said  chapel  to  the  vicar  for  the  time  being 
of  the  said  parish  of  Blackburn,  and  that  the  other 
moiety  thereof  should  belong  and  be  paid  to  the 
minister  of  the  said  chapel;  and  the  said  fees 
payable  to  the  sexton  ol  the  said  parish  were  not, 
nor  was  any  part  thereof,  assigned  to  any  sexton 
of  the  said  district  chapelry,  nor  was  the  church- 
yard in  the  first  count  ^eged  to  be  the  churchyard 
of  the  said  district  chapelry  the  churchyard  there- 
of, farther  or  otherwise  than  that  the  minister  of 
the  said  chapel  was  so  authorised  to  perform 
burials  therein ;  and  when  the  said  order  was 
made,  and  thence  until  and  at  and  during  all  the 
times  of  the  committing  of  the  alleged  grievances 
herein  pleaded  to,  there  was,  had  been,  and  still  is, 
a  sexton  for  the  time  being  of  the  said  parish 
of  Blackburn.  (10.)  As  to  the  first  count,  the 
defendants  repeat  and  re-affirm  what  is  stated 
in  the  9th  plea,  with  the  addition  that  the  per- 
sons from  time  to  time  performing  the  functions  of 
sextons  at  burials  in  the  said  churchyard  since 
burials  were  authorised  therein  by  the  said  Order 
in  Council  of  1842,  including  the  plaintiff,  have 
not,  nor  has  any  of  them,  been  legally  entitled 
to  fees  in  respect  of  such  burials,  nor  has  any 
snch  person  lawfully  received  money  in  respect 
of  any  such  burials,  further  or  otherwise  than  bv 
receiving  compensation  for  work  done  by  sucn 
persons  at  the  request  Of  the  persons  respectively 
paying  the  same ;  and  the  alleged  appointment  of 
the  plaintiff  as  sexton  was  first  made  after  the  said 
churchyard  of  St.  John  the  Evangelist  had  been 


closed,  as  in  the  first  count  mentioned.  (13)  As  to 
the  second  count,  that  it  was  not,  at  any  of  the 
times  of  the  committing  of  the  alleged  grievances 
herein  pleaded  to,  necessary  for  the  plaintiff  to  per- 
form the  said  duties  and  functions  as  in  the  said 
second  count  referred  to,  or  any  of  them.  (16)  As 
to  the  second  count,  that  the  said  Order  in  Council 
of  the  11th  of  Aug.  1842  was,  and  is,  the  order  of 
the  same  date  referred  to  in  the  first  count,  and 
the  defendants  re-affirm  what  is  stated  in  the  9th 
plea.  (17)  As  to  the  second  count,  that  the  said 
Order  in  Council  of  the  11th  of  Aug.  1842  was, 
and  is,  the  order  in  council  of  the  same  date 
referred  to  in  the  first  count,  and  the  defendants 
re-affirm  what  is  stated  in  the  9th  and  10th  pleas. 

The  plaintiff  joined  in  demurrer  to  the  de- 
claration; and  demurred  to  the  5th  plea  on  the 
ground  that  the  plaintiff's  right  to  fees  from  the 
efendants  under  the  15  &  16  Yict.  c.  85,  ss.  32 
and  52,  is  unaffected  by  the  chapelry  district 
having  become  a  separate  parish  for  ecclesiastical 
purposes ;  to  the  8th  plea,  on  the  ground  that  the 
plea  admits  facts,  stated  in  the  count  to  which  it 
IS  pleaded,  that  rendered  it  necessary,  within  the 
meaning  of  sect.  32  of  the  15  &  16  Yict.  c.  85,  for 
plaintiff  to  pei^orm  the  duties  and  functions  of 
sexton ;  to  the  9th  plea,  on  the  ground  that  it  ad- 
mits facts  stated  in  the  count  to  which  it  is  pleaded, 
which  show  that  the  plaintiff  was  entitled  to  fees 
within  the  meaning  of  s.  32  of  15  &  16  Yict.  c.  85, 
and  it  is  immaterial  that  fees  were  not  assigned  to 
him  by  the  order  in  council ;  to  the  10th  plea,  on 
the  ground  of  objection  stated  to  the  9th  plea,  and 
because  it  admits  that  plaintiffs  predecessors  in 
office  were  entitled  to  payments  wnich  are  within 
the  meaning  of  s.  32  of  15  &  16  Yict.  c.  85 ;  to  the 
13th  plea,  on  the  ground  (amongst  others)  of  objec- 
tion stated  to  the  8th  plea ;  to  the  16th  plea,  on 
the  ground  (amongst  others)  jof  objection  stated  to 
the  9th  plea;  to  the  17th  plea,  on  the  grounds 
(amongst  others)  of  objection  stated  to  the  9th  and 
10th  pleas. 

Joinder  in  demurrer. 

R.  G.  WiXUams  for  the  defendants,  in  support  of 
the  demurrer  to  the  declaration,  contended  that 
where  no  title  to  fees  previously  existed,  none  was 
conferred  by  either  15  &.  16  Yict.  c.  85,  s.  32  (a), 

(a).  Sect.  S2  of  15  &  16  Viot.  o.  85  enacts  that  **  from 
and  after  the  oonseoration  of  any  burial  ground  provided 
under  this  Act  (except  any  portion  hereof  mtended 
not  to  be  so  conaeorated),  or  where  all  or  an^  part  of 
such  burial  ground,  by  reason  of  the  same  having  been 
already  consecratea,  shall  not  require  to  be  conaeorated, 
then,  from  and  after  such  time  as  the  bishop  of  the  diocese 
shall  appoint,  such  burial  ground  shall  be  deemed  the 
burial-ground  of  the  pariah  for  which  the  same  is  pro- 
vided, and  where  the  same  is  provided  for  two  or  more 
parishes,  such  burial*^round  shall  be  in  law  as  if  such 
parishes  were  one  parish,  and  as  if  such  burial  ground 
were  the  burial  ground  of  such  one  parish ;  and  every 
incumbent  or  minister  of  the  parish,  or  of  each  of  the 
parishes  (as  the  case  may  be),  for  which  such  burial 
ground  is  provided,  shall,  by  himslf  and  hia  curate,  or 
Buch  duly  qualified  persons  as  snch  incumbent  or  minister 
may  autnoriae,  perform  the  dutiea  and  have  the  aame 
rights  and  authorities  for  the  performance  of  religious 
aervice  in  the  burial  in  auoh  burial  ground,  or  in  the  con- 
aeorated portion  ther^f ,  of  the  remains  of  parishioners 
or  inhabitants  of  the  parish  of  which  he  is  such  incum- 
bent or  minister,  and  shall  be  entitled  to  receive  the 
same  fees  in  respect  of  such  burials  which  he  haa  pre- 
viously enjoyed  and  received ;  and  the  clerk  and  aexton 
of  such  parish,  or  of  each  of  such  parishes,  shall  (when 
necessary)  perform  and  exercise  the  same  dutiea  and 
functions  in  respect  of  the  burial  of   the  remains  of 
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or  by  20  &  21  Vict.  c.  81,  8.  5,  the  former  enact- 
ment only  entitling  the  clerk  or  sexton  to  receive 
the  same  fees  as  he  previously  received,  as  if  the 
barial  ground  were  the  burial  ground  of  his  parish, 
and  the  words  of  the  latter  section  being  similar  (&). 
Neither  does  either  of  these  enactments  give  sex- 
tons any  right  to  insist  upon  the  performance  of 
their  duties  as  sextons  at  burials  taking  place  in 
the  common  burial  ground.  In  Boherts  v.  Axdton, 
2  H.  &  N.  432.  a  chapel,  purchased  for  the  purpose 
of  being  consecrated  as  a  chapel  of  ease  in  the  parish 
of  A.,*  was  consecrated  in  1810,  under  the  provi- 
sions of  a  deed,  by  which  the  parish  clerK  and 
sexton  were  to  be  entitled  to  the  fees  for  christen- 
ings, burials,  and  marriages  in  the  chapel  and 
cemetery  thereof,  as  if  they  had  taken  place  in  the 
mother  church.  The  chapel  having,  oy  order  in 
council,  been  created  a  district  chapelry  under 
B.  16  of  69  Geo.  3,  c.  134,  by  the  lOtn  section  of 
which  Act,  when  any  parish  shall  be  divided  under 
the  provisions  of  oS  Greo.  3,  c.  45,  of  that  Act,  all 
fees  belonging  to  the  parish  clerk  or  sexton  respec- 
tively of  any  such  parish,  which  should  thereafter 
arise  "  in  any  district  or  division  of  any  parish 
divided "  under  the  provisions  of  68  Geo.  3,  c.  45, 
shall  belong  to  and  be  recoverable  by  the  clerks 
and  sextons  of  each  of  the  divisions  of  the  parish 
to  which  they  shall  be    assigned;  the  plaintiff, 

pariflhioners  or  inhabitants  of  the  parish  of  which  he  is 
olerk  or  sexton  in  snoh  bnrial  ground,  or  the  oonseorated 
portion  thereof,  and  shall  be  entitled  to  reoeive  the  same 
feea  on  snoh  burials  as  he  has  previonsly  performed  and 
exeroised  and  received,  as  if  each  barial  ground  were  the 
barial  p^oond  of  the  respective  parish  of  such  incumbent 
or  minister,  olerk  and  sexton  respectively,"  Ac. 

(6)  Sect.  5  of  20  &  21  Vict.  o.  81,  enacts  that "  the  vestry, 
or  meeting  in  the  nature  of  a  vestry,  of  any  parish,  new 
puish,  township,  or  other  district  not  separately  main, 
taining  its  own  poor,  and  which  has  no  separate  burial 
ground,  may  appoint  a  barial  board ;  and  such  vestiy  or 
meeting,  and  tne  burial  board  appointed  by  it,  shaJl 
exercise  and  have  all  the  powers  which  thev  might  have 
exeroised  and  had  under  the  said  Acts  and  this  Act,  if 
such  parish,  new  parish,  township,  or  disbiot  had  had  a 
separate  burial  ground  before  the  passing  of  the  said 
Act  of  the  18  and  19  of  Her  Majesty :  provided  always 
that  all  the  powers  of  any  other  vestry  or  meeting  and 
burial  board,  if  any,  shall  then  cease  and  detonnine, 
BO  far  as  relates  to  such  parish,  new  i»rish,  township,  or 
dibtrict  as  aforesaid ;  and  until  a  barial  ground  shskU  be 
so  provided  as  aforesaid  and  consecrated  for  any  any  new 
parish  or  district  created,  or  to  be  created,  pursuant  to 
the  provisions  of  the  6  &  7  Vict.  c.  37,  the  7  &  8  Vict.  c. 
94,  and  the  19  &  20  Vict.  c.  104,  or  any  or  either  of  them, 
and  to  which  the  said  Acts,  or  any  or  either  of  them,  may 
apply,  the  incumbent  of  such  new  parish  or  district  (if 
any  ourial  ground  has  been  or  riiall  be  provided  under 
the  herein  recited  Acts  for  the  burial  of  the  dead,  or  any 
or  either  of  them,  for  anv  parish  or  parishes,  out  of  rates 
to  which  such  new  parisn  or  district,  or  any  part  hereof, 
shall  have  contributed,  or  contribute  or  be  liable)  shall, 
with  respect  to  the  burial  in  such  last-mentioned  burial 
gpK>und  of  the  remains  of  the  parishioners  or  inhabitants 
of  such  new  parish  or  district,  or  of  such  part  thereof  as 
shall  have  contributed  or  contribute  as  aforesaid,  as  the 
case  may  be,  perform  the  same  duties,  and  have  the  same 
rights,  privileges,  and  authorities,  and  be  entitled  to  the 
same  fees,  and  also  the  clerk  and  sexton  of  such  new 
parish  or  district  shall,  when  necessary,  respectively 
perform  the  same  duties,  and  be  entitled  to  the  same  fees, 
in  respect  of  saoh  burials,  as  if  the  said  burial  ground 
were  exclusively  the  burial  ground  of  such  new  parish  or 
district,  subject  nevertheless  to  all  provisions  to  which 
the  incumbents,  clerks,  and  sextons  of  uriginal  parishes 
are  respeotivelv  subject  in  and  by  the  said  burials  or 
any  or  either  ox  them ;  provided  also  that  nothing  herein 
contained  shall  affect  the  rights  or  privileges  of  any 
existing  incumbent,  clerk,  or  sexton  without  the  consent 
of  such  incumbent,  olerk,  or  sexton." 


who  was  clerk  and  sexton  of  the  parish  of  A., 
having  brought  an  action  for  money  had  and  re- 
ceived against  the  defendant,  the  clerk  and  sexton 
of  the  chapel,  for  the  fees  received  by  him  for 
christenings,  burials,  and  marriages,  it  was  held 
(1)  that  the  action  for  money  had  and  received 
would  lie  for  those  fees;  (2)  that  this  bein^  a 
"  district  chapelry"  was  not  within  the  operation 
of  8. 10  of  69  Geo.  3,  c.  134,  and  therefore  that  the 
plaintiff,  as  clerk  and  sexton  of  the  parish,  was  en- 
titled to  the  fees  arising  at  the  chapel.  "The 
present  chapel  and  cemetery,'*  said  Pollock,  G.B., 
delivering  the  judgment  of  the  court,  "  is  a  dis- 
trict chapel  of  ease,  erected  under  the  16th  section 
of  the  69  Geo.  3.  In  the  subsequent  Church  Build- 
ing Acts,  2  &  3  Vict.  c.  49,  and  14  &  16  Vict.  c.  97, 
they  are  designated  as  district  chapels,  and  the 
districts  are  termed  district  chapelries.  It  is  clear, 
therefore,  that  these  district  chapels  are  not  within 
the  operation  of  the  10th  section  of  the  69  Geo.  3; 
and  we  do  not  €nd  a  provision  in  any  subsequent 
Act  for  taking  those  fees  arising  at  the  chapels  from 
the  parish  clerk  and  sexton  in  parishes  where  there 
is  a  district  chapel.  We  are,  therefore,  of  opinion 
that  these  fees  still  belong  to  the  present  clerk, 
and  conseouently  he  is  entitled  to  our  judgment 
for  the  wnole  of  the  fees  mentioned  in  the  case.** 
[Blackburn,  J. — If  the  sexton  of  Blackburn  is 
entitled  to  the  fees,  it  is  quite  clear  that  nobody 
else  can.]  The  case  cited  is  a  decision  that  he  is 
entitled.  [Lush,  J. — That  would  get  rid,  then,  of 
the  first  count  in  the  declaration.  It  is  a  very  dif- 
ferent matter  as  to  the  second  count.]  The  second 
count  is  founded  on  the  fiflh  section  of  20  &  21 
Vict.  c.  81,  already  referred  which,  it  is  submitted, 
does  not  entitle  the  plaintiff  to  the  fees  claimed  by 
him.  Bay  v.  Peacock,  34  L.  J.  226,  was  also  referred 
to. 

Manisiy,  Q.C.  (with  him  Forbes)  for  the  plaintiff, 
in  support  of  the  declaration,  referred  to  sect.  11 
of  the  19  and  20  Vict.  c.  104,  empowering  the 
commissioners,  if  they  think  fit,  upon  the  applica- 
tion of  the  incumbent  of  any  church  or  chapel  to 
which  a  district  shall  belong,  with  the  consent  in 
writing  of  the  bishop  of  the  diocese,  to  make  an 
order,  under  their  common  seal,  authorising  the 
publication  of  banns  of  matrimony  and  the  solem- 
nisation of  marriages,  baptisms,  churchings,  and 
burials ;  and  providing  tnat  aU  the  fees  payable 
for  the  performance  of  said  offices,  as  well  as  idl 
the  mortuary  and  other  ecclesiastical  fees,  dues, 
oblations,  or  offerings  arising  within  the  limits  of 
the  district,  shall  be  payable  and  be  paid  to  the 
incumbent  of  such  district.  [Lush,  J. — That 
applies  to  places  that  had  not  the  right  before. 
As  to  other  places,  sect.  16  enacts  that  ''the 
incumbent  of  every  new  parish  created,  or 
hereafter  to  be  created,  &c.,  shall,  saving  the 
rights  of  the  bishop  of  the  diocese,  have  sole 
and  exclusive  cure  of  souls,  and  the  exclnsive 
ri^ht  of  performing  all  ecclesiastical  offioes 
within  the  limits  of  the  same,  for  the  resident  in- 
habitants therein,  who  shall  for  all  ecclesiastical 
purposes  be  parishioners  thereof,  and  of  no  other 
parish ;  and  such  new  parish  shall,  for  the  like 
purposes,  have  and  possess  all  and  the  same  rights 
and  privileges,  and  be  affected  with  such  and  the 
same  liabilities  as  are  incident  or  belong  to  a 
distinct  and  separate  parish,  and  to  no  other  lia- 
bilities," &c.]  Then  sect.  12  provides  that  the 
reserved  fees  are  to  belong  to  the  original  incum- 
bent and  clerk  respectively  until  the  first  avoidanoe. 
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and  then  to  the  incumhent  and  clerk  of  the  new 
pariBh.  [Blackbubn,  J. — ^If  the  old  sexton  were 
nTing,  he  being  sexton  of  the  old  common  law 
nsiiw  of  Blackburn,  embracing  the  church  of  St. 
John  the  Evangelist,  the  case  miffht  be  different 
from  what  it  is  at  present ;  but  he  bein^  dead,  and 
no  one  occupying  his  position,  the  plamtiflTs  title 
seems  to  be  clear.] 

GocKBU&N,  C.J. :  We  are  all  agreed  that  tlie 
jdaintiff  is  entitled  to  judgment  on,  the  second 
ooont  of  the  declaration. 

B.  Q.  WiUiama  asked  for  judgment  for  the 
defendant  on  the  first  count. 

Mamsty,  Q.G.,  did  not  object  to  judgment  being 
given  pro  forma  for  the  defendant  on  the  first 
count,  provided  it  was  not  taken  to  be  a  binding 
decision  against  the  plaintiff  on  that  count. 

GocKBUBN,  C.J. — Then  let  judgment  be  entered 
wo  forma  for  the  defendant  on  the  first  count,  it 
oeing  understood  that  the  judgment  on  that  count 
is  only  formal,  and  that  we  give  no  decision  upon 
it 

Judgment  accordingly. 

Attorneys  for  the  plaintiff,  Shaw  and  Tremsllen, 
Attorneys  for  the  defendants.  Bower  and  Cotton 


Friday,  Jan.  24, 1873. 

Syebs  v.  Conquest. 

Mtuie — Other  public  entertavnments  of  the   Wee 
kind — House  **  kept  **  fm — Licence — Terrformwaoe 
on  ofiM  day  only  in  the  year — Penalty — 25  Oeo.  2, 
c.  36,  8.  2. 
A  house  is  not  **  kept  for  tmhlic  dcmcvng  or  other 
public  entertainment  of  the  like  kind  "  within  the 
meaning  of  sect.  2  of  25  Oeo.  2,  e.  36,  if  a  con' 
cert  to  which  the  public  are  admitted  on  pauym,ent 
of  money  is   given    on    one  day  in  the  year, 
although  the  house  may  be  used  on  other  days  in 
the  year  for  dramoMc  eniertainm,ents  tmder  a 
licence  from  the  Lord  Chamberlain. 
Declabation,  that  the  defendant,  after  the  passing 
of  an  Act  of  Parliament,  made  and  passea  in  the 
twenty-fifth  year  of  the  reign  of  his  late  Majesty 
Geo.  the  II.,  to  wit,  on  the  22nd  Feb.  1872,  in  the 
parish  of  St.  Luke,  in  the  county  of  Middlesex, 
kept  a  house,  room,  or  other   place  for  music, 
dancing,  and  other  public  entertainment  of  the 
like  kind  within  twenty  miles  of  the  cities  of  Lon- 
don and  Westminster,  without  a  licence  had  for 
that  purpose  from  the  last  preceding  Michaelmas 
Quarter  Sessions  of  the  Peace,  holden  for  the  said 
county  of  Middlesex,  in  which  the  said  house, 
room,  or  other  place  was  situate,  signified  under 
the  hands  of  four  or  more  of  .the  justices  there 
assembled,  against  the  form  of  the  said  statute, 
whereby  and  by  force  of  the  said  statute  the  de- 
fendant forfeited  and  became  liable  to  pay  to  the 
plaintiff,  who  sued  for  the  same,  the  sum  .of  lOOZ., 
yet  the  defendant  had  not  paid  the  said  sum  of 
lOOZ.,  &c. 

Plea,  not  guilty  (by  stat.  21  Jac.  1,  Public  Act, 
ch.  4^  s.  4),  on  which  plea  issue  was  joined. 

It  appeared  at  the  trial  (before  Quain,  J.)  that  Mr. 
Conquest,  the  defendant,  was  the  lessee  of  a 
theatre,  called  the  Grecian  Theatre,  situate  in  the 
City-road,  for  which  theatre  he  held  a  licence  from 
the  Lord  Chamberlain  under  sect.  2  of  6  &  7  Yict. 
c.  68.  The  licence  from  the  Lord  Chamberlain 
excepted    from    the    days    on    which    theatrical 
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performances  might  take  place  in  the  theatre 
Good  Friday  and  Ash  Wednesday.  On  Ash 
Wednesday  of  the  year  1872  (Feb.  22)  a  large 
concert,  to  which  the  public  were  admitted  on 
payment  of  money,  was  given  in  the  Grecian 
Theatre;  and  it  was  in  respect  of  this  concert 
that  the  present  action  was  brought  by  the  plaintiff 
to  recover  the  penalty  mentioned  in  sect.  2  of  25 
Geo.  2,  c.  36.  The  defendant,  besides  the  licence 
for  the  Grecian  Theatre  which  he  held  from  the 
Lord  Chamberlain,  held  also  a  licence  for  the 
Eagle  Tavern  from  the  Middlesex  magistrates 
under  the  Act  last  mentioned,  this  licence  includ- 
ing the  **  other  buildings  and  appurtenances  '* 
belon^Dg  to  the  tavern.  This  licence  also  ex- 
cluded from  the  days  on  which  performances 
might  be  given,  Ash  Wednesday  among  other 
days.  The  Grecian  Theatre  before  mentioned,  and 
also  a  dancing-room,  were  erected,  as  separate 
buildings,  on  the  ground  belonging  to  the  tavern. 
The  plaintiff  having  been  nonsuited  at  the  trial, 
a  rule  nisi  was  obtamed  to  enter  a  verdict  for  him 
for  the  sum  of  lOOL 

Sect.  2  of  25  Geo.  2,  c.  36,  enaccs  ''  that  from 
and  after  the  1st  day  of  December,  1752,  any 
house,  room,  ^*den,  or  other  place  kept  for  public 
dancing,  music,  or  other  public  entertainment  of 
the  like  kind,  in  the  cities  of  London  and  West- 
minster, or  within  twenty  miles  thereof,  without  a 
licence  had  for  that  purpose  from  the  last  preced- 
ing Michaelmas  Quarter  Sessions  of  peace  to  be 
holden  for  the  county,  city,  riding,  liberty,  or 
division  in  which  such  house,  room,  garden,  or 
other  place  is  situate  (who  are  hereby  authorised 
and  empowered  to  grant  such  licences  as  they  in 
their  discretion  shall  think  proper),  signified  under 
the  hands  and  seals  of  four  or  more  of  the  justices 
there  assembled,  shall  be  deemed  a  disorderly 
house  or  place,  &c. ;  and  it  shall  and  may  be  law- 
ful to  and  for  any  constable  or  other  person  being 
thereunto  authorised  by  warrant  under  the  hana 
and  seal  of  one  or  more  of  His  Majesty's  justices 
of  the  peace  of  the  county,  city,  riding,  division, 
or  liberty  where  such  house  or  place  shall  be 
situate,  to  enter  «uch  house  or  place  and  to  seize 
every  person  who  shall  be  found  therein,  in  order 
that  they  may  be  dealt  with  according  to  law; 
and  every  person  keeping  such  house,  room, 
garden,  or  other  place  without  such  licence  as 
aforesaid,  shall  forfeit  the  sum  of  one  hundred 
pounds  to  such  person  as  will  sue  for  the  same, 
and  be  otherwise  punishable  as  the  law  directs  in 
cases  of  disorderly  houses." 

Cole,  Q.C.  and  C.  H.  Anderson,  showed  cause 
against  the  rule,  and  contended  that  the  Grecian 
Theatre  was  not  "  kept "  by  the  defendant  "  for 
public  dancing,  music,  or  other  public  entertain- 
ment of  the  like  kind,"  within  the  meaning  of  sect. 
2  of  25  Greo.  2,  c.  36.  The  single  musical  perform- 
ance on  Ash  Wednesday  cannot  be  regarded  as 
such  a  keeping.  In  Marks  v.  Benjamin  (5  M.  &  W. 
565),  where  a  nonsuit  was  set  aside,  music,  danc- 
ing, and  masquerades  took  place  on  several  occa- 
sions at  the  house,  and  the  room  was  let  to  a 
dancing  master  and  others,  who  sold  tickets  and 
received  money  for  admission  at  the  door.  Lord 
Abinger  said :  "  The  meaning  of  the  Act  is  per- 
fectly plain  ;  the  house,  Ac,  must  be  kept  for  and 
dedicated  to  the  purpose  thereby  prohibited  among 
others ;  and  the  mere  incidental  use  of  it  in  that 
manner  would  not  make  the  party  liable."  So 
Parke,  B. :  "  There  is  no  doubt  or  difference  of 
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opinion  as  to  the  law.  In  the  first  place,  the  house 
or  room  must  be  kept  with  the  defendant's  know- 
ledge ;  secondly,  it  must  be  kept  for  the  purposes 
prcmibitedby  the  statute — ^there  must  be  something 
like  an  hdbiiiMl  keeping  of  it,  which,  however,  need 
not  be  at  stated  intervals;  thirdly,  it  must  be 
public,  &o."  In  BhuU  v.  Leuns  (5  Esp.  128)  the 
room  had  been  taken  from  the  defendant,  the 
owner  of  a  public-house,  by  a  Jew  for  eight  days, 
the  period  of  the  Jewish  Fassover,  for  the  enter- 
tainment of  people  of  the  Jewish  persuasion  during 
that  period.  It  appeared  that  money  was  taken  at  the 
door  for  admission,  which  was  paid  for  the  fiddler. 
Lord  Ellenborough  directed  a  verdict  for  the  de- 
fendant, on  the  ground  that  this  appeared  to  be 
merely  a  temporary  appropriation  of  the  room  to 
that  mode  of  entertainment,  and  that  it  was  proved 
not  to  be  used  for  any  such  purpose  at  other  times ; 
and  that  this  could  not  be  a  keeping  of  a  house  for 
public  dancing  and  music,  the  room  not  being 
appropriated  to  any  such  purposes,  but  used  at  all 
other  times  as  part  of  the  public  house.  Gregory 
V.  Tuffs  (6  0.  &  P.  271)  is  an  authority  to  the  same 
efiect,  where  Lord  Lyndhurst,  C.  B.,  in  summing 
up  to  the  jury  said,  "  I  agree  entirely  with  the 
learned  counsel  for  the  derendant,  that  the  mere 
occasional  or  accidental  use  of  a  room  for  the 
purpose  of  music  or  dancing,  is  not  within  this 
Act  of  Parliament."  From  these  authorities,  it 
is  manifest  that  in  respect  of  the  single  musical 
performance  on  Ash  Wednesday,  the  defendant 
cannot  be  held  to  have  "  kept "  a  house  for 
musical  or  other  entertainment  of  the  like  kind 
within  the  meaning  of  the  statute.  Nor  can 
the  plaintiff  rely  on  the  theatrical  performance 
carried  on  on  other  nights  under  the  licence  of 
the  Lord  Chamberlain,  to  show  that  the  house  is 
kept  by  the  defendant  for  the  prohibited  purpose. 
Finally,  it  is  submitted  that  the  licence  granted  by 
the  magistrates  to  the  Eagle  Tavern,  includes  the 
whole  of  the  buildings,  and  therefore  embraces 
the  Grecian  Theatre.  There  is  nothing  inconsis- 
tent in  the  magistrates  giving  one  licence  and  the 
Lord  Chamberlain  another. 

Day  Q.C.  and  Bridgmar^,  in  support  of  the  rule, 
did  not  dispute  that  in  order  to  bring  the  case 
within  the  Act,  the  house  must  be  kept  ordinarily 
or  usually  for  the  purposes  mentioned  in  the  Act ; 
but  contended  that  stage  plays  fell  within  the 
words  "other  public  entertainments  of  the  like 
kind,"  and  as  the  house  was  confessedly  kept  for 
the  purpose  of  stage  plays  on  other  days  of  the 
year,  the  case  came  within  the  statute,  and  the 
defendant  was  liable  to  the  penalty  imposed  by  it. 
If  stage  plays  did  not  come  within  the  words 
"  other  public  entertainment  of  the  like  kind,"  the 
4th  section  of  the  Act  would  be  unnecessary,  pro- 
viding "  that  nothing  in  this  Act  containea  snail 
extend  or  be  constraed  to  extend  to  the  theatres 
Royal  in  Drury  Lane  and  Covent  Garden,  or  the 
theatre  commonly  called  the  King's  Theatre  in  the 
Haymarket,  or  any  of  them,  nor  to  such  per- 
formances and  public  entertainments  as  are  or 
shall  be  lawfully  exercised  and  carried  on  under 
or  by  virtue  of  letters  patents  or  licence  of  the 
Crown,  or  the  licence  of  the  Lord  Chamberlain  of 
his  Majesty's  household,  anything  herein  con- 
tained notwithstanding."  This  section  was  neces- 
sary in  order  to  exempt  stage  plays  at  any  of  the 
theatres  mentioned  in  it,  from  the  operation  of  the 
enactment  in  sect.  2.  [Cockburn,  C.J. — ^Is  not  the 
answer  to  this  argument,  that  stage  plays  had 


already  been  put  under  the  control  of  the  Lord 
Chamberlain  by  a  previous  Act  of  Parliament  P] 
That  the  object  of  sect.4  was  to  prevent  plays  at  the 
theatres  mentioned  in  it  from  coming^  within  the 
second  section  was  the  opinion  of  Martin,  B.  in 
BrowriY.  Nugent  (L.  Eep.  7  Q.  B.  692 ;  26  L.  T.  Bep. 
N.  S.  880).  His  lordship  said,  "what '  public  enter- 
tainment of  a  like  kind '  meant,  I  should  have 
thought,  was  shown  by  sect.  4  of  the  Act,  which  pro- 
vides that  the  Act  shall  not  apply  to  Covent  Garden, 
Drury  Lane,  or  the  Haymarket,  theatres.  So  that 
public  entertainments  of  a  like  kind  mean  dramatic 
entertainments."  Taking  these  dramatic  entertain- 
ments in  conj  auction  with  the  musical  entertain- 
ments on  Ash  Wednesday,  it  is  submitted  that  the 
case  is  brought  within  tne  second  section  of  the 
Act,  and  the  plaintiff  is,  therefore,  entitled  to  re- 
cover the  penalty, 

CocKBURN,  C.  J. — ^We  are  all  of  opinion  that  this 
rule  must  be  discharged.  It  is  an  undisputed  fSact 
that  the  concert,  in  respect  of  which  this  action 
for  a  penalty  is  brought,  took  place  upon  one 
night  only  within  the  licensing  year;  and  the 
cases  cited,  especially  that  of  Marks  v.  Benjamin 
(5  M.  &  W.  565),  establish  the  position  tnat  a 
single  isolated  opening  of  a  house,  or  other 
building,  for  a  musical  performance,  is  not  within 
the  statute  of  25  G«o.  2,  c.  36,  which  makes  it  an 
offence,  to  which  a  penalty  attaches,  to  ke^  a 
house,  within  certain  prescribed  limits,  for  any  of 
the  purposes  specified  in  the  Act  without  a  lioenoe 
from  the  magistrates.  I  think  that  this  is  a  fatal 
objection  to  the  present  action,  because,  as  I  have 
already  said,  it  is  clear  that  in  the  present  case 
there  was  only  a  single  opening  within  the  licens- 
ing year,  on  which  music  and  dancing  took  place. 
It  was  ingeniously  argued  by  Mr.  Day  in  support 
of  the  action,  that  since  performances  in  the 
theatre  in  which  this  concert  was  given  are  con- 
stantly going  on  throughout  the  year,  when  a 
concert  is  given  there  it  is  not  to  be  treated  as  an 
occasional  or  isolated  use  of  the  building  for  that 
purpose,  but  that  the  building  must  be  taken  to 
be  habitually  used  for  theatrical  and  musical 
entertainments;  that  the  words  of  the  statute, 
"other  public  entertainments  of  the  like  kind," 
include  dramatic  performances,  and  that,  there- 
fore, the  Grecian  tneatre,  as  it  is  kept  for  public 
entertainments  within  the  meaning  of  the  Act  on 
other  days  of  the  year  was,  on  the  night  of  tbe 
musical  performance,  kept  for  public  music  without 
a  licence.  But  I  think  this  cannot  be  the  proper 
construction  to  be  put  upon  the  statute.  1  think 
that  the  lawful  peilormance  of  stage  plays  during 
the  year  cannot  be  coupled  with  the  concert  given 
on  Ash  Wednesday  in  order  to  show  that  the 
theatre  was  kept  without  a  licence  for  an  enter- 
tainment forbidden  by  the  statute.  The  two 
licences  are  {quite  distinct.  The  theatrical  enter- 
tainments given  in  this  theatre  are  within  the 
Lord  Chamberlain's  licence,  and  are  perfectly 
legal  and  proper.  No  exception  can  be  taken  to 
the  use  of  the  building  in  tnat  respect.  I  do  not 
think  that  these  theatrical  entertainments  can  be 
brought  within  the  words  of  the  statute,  "  other 
public  entertainment  of  the  like  kind,"  so  as  to  be 
coupled  with  entertainments  of  music  and  diuioing. 
By  those  words  is  meant  something  similar  to 
music  and  dancing — things  of  a  kind  which  have 
nothing  similar  to  theatrical  performances;  and 
for  this  reason  that  by  a  prior  Act  of  Parliament, 
(10  Geo.  2,  c.  28),  penormances  of  this  kind  were 
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pnt  under  the  oontrol  of  the  Lord  Chamberlain. 
Sect.  4  of  25  Geo.  2,  c.  36,  but  for  which,  it  has 
been  contended,  theatrical  performances  would  be 
within  the  Act,  has  not,  I  tnink,  the  effects  attri- 
buted to  it.  The  intention  of  the  Legislature 
in  that  enactment  was  to  make  certain  pattern 
theatres  which  were  licensed  either  by  the  Lord 
Chamberlain  or  by  letters  patent  or  licence  from 
the  Grown.  The  object  of  the  4th  section  was  to  pre- 
vent this  Act  from  applying  to  these  theatres  at 
all,  as  they  were  otherwise  protected  from  the 
mischief  i^inst  which  the  Act  was  intended  to 
provide.  There  was,  therefore,  no  occasion  to 
mterfere  with  theatres  of  this  kind,  by  rendering 
it  necessary  for  them  to  get  additional  licences 
from  justices  of  the  peace.  The  4th  section  of 
25  Geo.  2,  c.  36,  adds,  then,  nothing  to  the  case  of 
the  plaintiff  ;  and  we  must  take  it  that  the  per- 
formance, in  respect  of  which  the  action  for  the 
penalty  is  brought,  was  a  single  performance  in  a 
place  which,  it  is  true,  was  not  licensed  for  music 
and  dancing,  unless  we  should  hold  that  the 
magistrate's  licence  for  the  Eagle  Tavern  covered 
the  whole  of  the  premises — a  point  which  it  is 
not  necessary  for  us  to  determine,  though  I  am 
rather  inclined  to  think  that  it  does.  Giving  a 
single  entertainment  of  this  kind  does  not  bring 
the  party  giving  it  within  the  penalty  imposed 
by  the  statute.  I  think,  therefore,  that  my  learned 
brother  was  right  in  directing  a  nonsuit,  and  that 
the  rule  to  set  aside  the  nonsuit  must  be  dis- 
charged. 

M^LLOA,  J. — I  am  of  the  same  opinion.  I  can 
see  nothing  inconsistent  in  the  Lord  Chamberlain's 
granting  a  licence  for  dramatic  performances  to  a 
room  to  which  the  magistrates  have  given  a  licence 
for  music  and  dancing.  But  it  is  not  necessary 
to  decide  this  point,  for  it  is  clear  that  a  keeping 
of  a  house  for  musical  performances  must  mean 
something  more  than  a  single  performance  given 
for  a  particular  purpose  on  one  day  within  the 
licensing  year.  It  must  mean,  at  all  events,  a 
performance  given  on  more  them  one  day.  On  how 
many  days  it  must  be  repeated,  in  order  to  bring 
it  within  the  statute,  it  is  not  necessary  to  decide. 
There  seems  to  me  to  be  nothing  to  show  that  the 
hoQse  was  kept  for  the  purpose  of  musical  per- 
formances. Can  it  be  said  that  we  may  add  on  to 
this  single  performance  the  performances  which 
took  place  under  the  Lord  Chamberlain's  licence 
in  order  to  show  that  the  house  was  kept  for  the 
purpose  of  musical  performances  P  This  argument 
18  subtle  and  ingenious,  but  I  think  it  is  not  sound. 
Mr.  Day  represents  a  party  who  savs  he  is  aggrieved 
hj  tlie  fact  that  his  musical  and  dancing  licence 
exempts  Ash  Wednesday,  the  day  on  which  the 
musiabl  performance  complained  of  took  place. 
This,  however,  is  not  a  matter  which  we  can  con- 
sider, though  it  may  be  a  proper  subject  for  the 
consideration  of  the  magistrates  at  their  licensing 
sessions.  I  am  of  opinion  that  the  nonsuit  was 
right,  and  that  the  rule  must  be  discharged. 

QuADT,  J. — I  quite  agree  with  the  other  mem- 
bers of  the  court,  that  the  rule  to  set  aside  the 
nonsuit  in  the  present  case  must  be  discharged. 
In  my  judgment,  it  is  clear  on  the  very  face  of  the 
Act  of  Parliament  that  its  provisions  were  not 
intended  to  apply  to  stage  plays,  or  the  places 
where  they  were  performed,  oecause  these  were 
already  regulated  ov  the  10  Geo.  2,  c.  28,  and  were 
sufBciently  provided  for  by  that  Act.  The  words 
of  sect  2  of  the  25  Geo.  2,  c.  36  are  that  "any 


house,  room,  garden,  or  other  place,  kept  for 
public  dancing,  music,  or  other  public  entertain- 
ment of  the  luce  kind,  &c."  Givmg  the  ordinary 
construction  to  this,  and  taking  the  latter  words 
ejusdem  generis  with  those  that  go  before,  I  should 
say  that  the  musical  performance  in  the  present 
case  was  not  ejusdem  generis  with  those  previously 
mentioned  in  this  enactment.  Such  must  be  an 
entertainment  for  music  and  dancing,  excluding 
stage  plays.  To  bring  the  case  within  the  statute 
there  must  be  an  habitual  keeping  for  the  purpose 
expressed ;  and  I  am  of  opinion  that,  in  order  to 
make  this  out,  you  cannot  call  in  aid  the  lawful 
user  of  the  place  for  stage  plays  under  the  licence 
of  the  Lord  Chamberlain.  Then  the  4th  section 
has  been  relied  on,  which  says  "  that  nothing  in 
this  Act  contained  shall  extend,  or  be  construed  to 
extend,  to  the  theatres  royal  in  Drury-lane  and 
Coven t- garden,  or  the  theatre  commonly  called 
the  King's  Theatre  in  the  Haymarket,  or  any  of 
them ;  nor  to  such  performances  and  public  enter- 
tainments ae  are  or  shall  be  lawfully  exercised  and 
carried  on  under,  or  by  virtue  of,  letters  patent, 
or  licence  of  the  Crown,  or  the  licence  of  the  Lord 
Chamberlain  of  his  Majesty's  household,  anything 
herein  contained  notwithstanding."  This  extends 
the  exemption  not  only  to  stage  plays,  but  to  every 
other  kind  of  public  entertainment  which  the 
Lord  Chamberlain  may  licence.  There  were 
formerly  during  Passion  Week  several  public  enter- 
tainments, not  staffe  plays,  which  went  on  with  the 
licence  of  the  LordChamberlain.  Whatever  is  done 
with  that  licence  is  not,  by  virtue  of  this  enactment, 
to  fall  within  the  provisions  of  the  statute.  The 
Act  is  intended  to  apply  to  all  other  entertain- 
ments of  a  like  kind  with  dancing  and  music, 
which  are  not  licensed  by  him.  The  plaintiff  has 
not  brought  the  present  case  within  the  Act  of 
Parliament,  inasmuch  as  he  has  not  shown  an 
habitual  use  by  the  defendant  of  the  house  for  the 
purpose  of  music  and  dancing ;  and  he  r^annot 
bring  in  aid  of  his  contention  the  use  of  the  house 
on  other  nights  for  the  purpose  of  stage  plays 
under  the  Lord  Chamberlain's  licence. 

Bnde  discharged. 

Attorney  for  plaintiff,  T»  L.  Allen, 
Attorney  for  defendant,  Tanqueray   WUlawme^ 
and  Harthury. 

Jan,  17,  and  April  22, 1873. 

Laurence  v,  Jenkins. 

OhligaHon  to  keep  fence  in  repair — Negligence  of 
another  person — Liability  for  escape  of  cattle. 

Defendant  sold  the  foliage  of  lUs  wood  to  a  person 
who  negligently  broke  down  a  fence  between 
plaintiff's  and  defendarUs  land  in  removing  his 
purchase.  Defendant's  c  iws  escaped  through  the 
gap  into  plaintiff's  wood,  and  died  in  consequence 
of  eating  yew  leaves  there.  Plaintiff  sued  in  a 
uounty  Court  for  damojges  alleged  to  be  in  con- 
sequence of  defendant's  neglect  to  repair  the  fence. 
The  judge  found  as  a  fact  that  there  was  an  obli- 
gation on  the  part  of  the  defendant  to  repair  and 
keep  in  repair  this  fence  for  the  purpose  of  pre- 
venting cattle  lawfully  being  in  the  plaintiff's 
close  from  escaping  out  of  tJie  same  into  the  de-, 
fendant's  close.  He  also  found  that  tlie  escape 
of  the  cows  was  caused  by  tlie  negligence  of  wa 
purchaser  of  defendoMt's  foliage^  and  that  mf 
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plaintiff  had  no  knowledge  of  the  fence  having 

oeen  broken  before  the  death  of  the  cows ; 
Held  that  wpon  these  facta  the  defendant  was  liable 

for  the  damage  claimed. 
Appeal   fix)m   judgment   of   the   County   Court 
Judge  of  Monmouthshire,  holden  at  Newport. 

This  was  an  action  brought  by  the  plaintiff  to 
recover  401.  damages  against  the  defendant  for 
the  loss  of  two  cows  of  the  plaintiff  under  the 
cuncumstances  hereinafter  mentioned. 

The  following  is  a  copy  of  the  plaint : — 

In  the  County  Court  of  Monmouthshire,  holden 
at  Newport,  between  Henry  Laurence,  plaintiff, 
and  Alexander  Howell  Jenkins,  defendant. 

The  plaintiff  claims  4DI,  the  damages  sustained 
by  reason  of  two  of  his  cows  on  or  about  27th 
Deo.  1871,  being  killed  from  eating  the  foliage  of  a 
yew  tree  which  had  been  then  recently  felled  in  a 
wood  of  the  defendant  which  adjoins  the  plaintiff's 
land,  and  into  which  wood  the  said  cows  escaped 
from  the  plaintiff's  said  land  in  consequence  of 
the  neglect  of  the  defendant  to  repair  a  fence 
belonging  to  him  dividing  the  wood  and  land 
aforesaid,  and  which  fence  the  defendant  of  right 
ought  to  m^ntain  in  repair: 

During  all  the  time  hereinafter  mentioned,  the 
plaintiff  was  possessed  of  and  occupied  a  close  of 
land,  being  part  of  a  farm  called  T\  Isha  fiarm  in 
the  county  of  Monmouth,  and  the  defendant  was 
possessed  of  and  occupied  another  close  of  land 
(being  woodland)  adjoinmg  the  close  of  the  plaintiff, 
and  separated  therefrom  by  a  fence  which  was 
situate  on  the  defendant's  close,  and  was  the  pro- 
perty of  the  defendant. 

In  the  month  of  Oct.  1871,  the  defendant  sold 
the  foliage  of  the  wood  on  his  close  to  one  Higgins, 
who,  accordingly,  by  his  servants,  felled  the  trees 
and  underwood  growing  thereon;  but  the  de- 
fendant  did  not  part  with  any  portion  of  the  soil 
of  his  close,  which  he  continued  to  occupy  as 
aforesaid. 

A  short  time  before  27th  Dec.  1871,  some  ser- 
vants of  Higgins  felled  a  certain  beech  tree  standing 
near  the  fence  in  such  a  manner  that  it  fell  over 
the  fence  and  broke  down  a  large  part  thereof. 
The  beech  tree  was  felled  in  a  negligent  manner. 

Whilst  the  beech  tree  lay  on  the  fence,  the 
branches  of  the  tree  filled  up  the  gap  made  by  its 
fall;  but  a  few  days  afterwards  those  branches 
were  removed  by  some  servants  of  Higgins,  and 
after  they  were  so  removed,  until  27th  Dec.  there 
was  a  considerable  gap  or  opening  in  the  fence 
sufficiently  large  for  cattle  to  pass  from  one  clos^ 
to  the  other  through  the  same ;  during  all  which 
time  the  fence  was  out  of  repair,  but  it  was  not 
brought  to  the  knowledge  of  the  defendant  or  his 
bailiff  that  the  fence  had  been  so  broken. 

On  the  26th  Dec.  some  servants  of  Higgins 
felled  a  certain  yew  tree,  being  a  few  yards  from 
the  fence,  and  near  the  spot  where  the  beech  tree 
had  been  felled.  The  yew  tree  was  allowed  to  re- 
main during  the  night  of  the  26th  in  the  place 
where  it  had  been  felled." 

During  the  night  of  the  26th,  the  plaintiff's 
cows  then  being  lawfully  upon  the  plaintiff's  close, 
escaped  through  the  said  gap  or  opening  in  the 
fence  out  of  the  close  of  the  plaintiff  into  that  of 
.the  defendant,  and  in  the  morning  of  the  27th 
they  were  found  on  the  close  of  the  defendant  near 
the  yew  tree. 

About  mid-day  on  the  27th  the  cows  died ;  and 
the  County  Court  judge  found  that  they  died  from 


eating  some  of  the  foliage  of  the  yew  tree,  whioh. 
when  eaten  to  excess,  is  destructive  to  cattle.  At 
that  time  of  the  year  there  was  very  little  verdure 
or  green  food  in  the  fields,  and  the  cows,  from 
being  foddered  on  dry  food,  were  the  more  inclined 
to  browse  the  green  foliage. 

Evidence  was  given  that  for  more  than  forty  years 
the  fence  had  been  repaired  whenever  repairs  were 
necessary  by  the  owner  and  occupiers  of  the  defen- 
dant's wood,  and  also  that  on  several  occaeions 
during  the  last  nineteen  years  the  fen«e  had  been 
repaired  by  the  defendant  and  his  predecessors  in 
estate,  upon  notice  being  given  to  him  or  his  bailiff 
by  the  occupier  for  the  time  being  of  the  plaintiff's 
close ;  whenever  the  fence  was  so  repaired  it  was 
for  the  purpose  of  preventing  cattle,  lawfully  being 
in  the  plaintiff's  close,  from  escaping  out  of  the 
same  into  the  close  of  the  defendant. 

It  was  contended  for  the  plaintiff  (1)  that  the 
facts  established  an  obligation  on  the  part  of  the 
defenduit  to  repair  and  keep  in  repair  the  fenoe 
for  the  purposes  aforesaid ;  (2)  that  the  damage 
was  not  too  remote  to  enable  the  plaintiff  to  main- 
tain this  action ;  (3)  that  the  defendant  was  liable 
in  this  action.  Each  of  these  points  was  contested 
by  or  on  behalf  of  the  defendant,  who  also  con- 
tended that  the  damage  was  attributable  to  the 
felling  of  the  yew  tree,  relying  on  BiUler  v.  Hunter 
(31  L.  J.  214,  Ex.). 

The  judge  found  as  a  fact  that  there  was  an 
obligation  on  the  part  of  the  defendant  to  repair 
and  keep  in  repair  the  said  fence,  for  the  purpose 
of  preventing  cattle,  lawfully  being  in  the  plain- 
tiff s  close,  from  escaping  out  of  the  same  into  the 
dose  of  the  defendant. 

He  also  considered  that  the  damage  was  not  too 
remote  to  enable  the  plaintiff  to  maintain  this 
action. 

And  he  found  as  a  fact  that  the  escape  of  the 
cows  from  their  own  pasture  was  caused  by  the 
negligence  of  the  servants  of  Higgins,  either  in 
not  so  felling  the  beech  as  to  prevent  its  falling  on 
the  hedge,  or,  if  that  was  not  preventible,  in  not 
temporarily  fencing  round  the  gap  until  the  tree 
could  be  moved,  and  the  gap  be  properly  stopped ; 
and  he  was  of  opinion  that  it  was  the  duty  of  Hig- 
gins to  so  cut  and  remove  the  wood  as  not  to 
injure  the  rights  of  the  plaintiff.  He  also  foand 
that  neither  defendant  nor  his  bailiff,  to  whom  tbo 
management  of  this  woodland  was  intrusted,  re- 
ceived notice  of  the  fence  having  been  broken 
down,  and  he  held,  on  the  authority  of  Langmeid 
V.  HolUday  (6  Ex.  766),  and  Butler  v.  Hwnter  (7 
H.  &  N.  826),  that  Mr.  Higgins,  and  not  the  defen- 
dant, was  responsible  for  the  loss  of  the  cow^,  as 
the  result  of  his  servant's  negligence,  and  directed 
a  nonsuit  to  be  entered. 

In  case  of  this  decision  being  reversed  on  ap- 
peal, he  assessed  the  plaintiff's  damages  at  40L 

The  question  for  the  opinion  of  the  Court  of 
Queen's  Bench  was  whether  the  defendant  was 
liable  in  this  action.   . 

HerscheU,  Q.C.  (with  him  Tether  am)  argued  for 
the  plaintiff. — The  plaintiff's  right  to  have  the 
fence  kept  in  repair  by  the  defendant,  as  described 
in  this  case,  is  called  by  Gale  a  spurious  kind  of 
easement.  He  says  (Gale  on  Easements,  4th  edit, 
p.  460) :  "  The  only  general  obligation  with  respect 
vo  fences  imposed  by  the  common  law  is  that  every 
proprietor  of  land  should  prevent,  by  fences  or 
other  means,  his  cattle  from  trespassing  on  the 
land  of  his  neighbours.    There  may,  however,  be 
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a  spurioas  kind  of  easement,  obliging  an  owner  of 
land  to  keep  his  fences  in  a  state  of  repair;  not 
only  sufficiently  to  restrain  his  own  cattle  within 
bounds,  but  also  those  of  his  neighbours;  and 
rradeiing  him  liable  for  any  injury  which  his 
neighbonr's  cattle  may  sustain  in  conseqnence  of 
the  non-repair  of  the  fences,  which,  unless  an 
easement  had  been  acauired,  he  'clearly  would  not 
be."  The  defendant's  liability  in  this  case  was  the 
same  as  if  he  had  contracted  with  the  defendant 
to  keep  this  fence  in  repair.  It  is  stated  in  Bullen 
and  Leake's  Precedents  of  Pleading,  p.  329  :  "  The 
seneral  role  of  law  is  that  the  owner  of  cattle  is 
boimd  to  take  care  that  they  do  not  trespass  on  the 
land  of  others.  But  the  owner  of  land  may  be 
boond  by  prescription  or  otherwise  to  maintain 
and  repair  a  fence  for  the  benefit  of  the  owner 
d  the  adjoining  land,  who  may  have  a  correspond 
ing  right  to  have  the  fence  so  maintained  and 
repaired." 

Miehasl  for  defendant. — My  contention  is  that, 
although  the  case  finds  that  it  was  the  defendant's 
duty  to  keep  the  fence  in  repair,  yet  this  breach  of 
dnt^  was  occasioned  by  a  third  party,  and  there 
was  no  notice  to  the  defendant.  Putting  this  fence 
oat  of  repair  was  not  within  the  authority  given 
by  the  defendant  to  Higgins.  Pollock,  C.B.  said, 
in  Hole  y.  SUHnghoume  and  Sheemesa  Railway 
dmpany  (6  H.  &  K  488,  497) :  *'  Where  the  act 
complained  of  is  purely  collateral,  and  arises  inci- 
dentally in  the  course  of  the  performance  of  the 
work,  the  employer  is  not  liable,  because  he  never 
aathorised  that  act — the  remedy  is  against  the 
person  who  did  it."  It  was  held  in  Boyle  v.  Tamlyn 
(6  B.  &  C.  329),  that  the  doing  of  occasional  repairs 
was  not  evidence  of  a  bargain  to  keep  a  fence  in 
repair;  and  even  if  this  be  sufficient  to  establish 
the  defendant's  duty  to  repair  this  fence,  the  fact 
of  his  having  had  no  notice  that  it  was  broken, 
shows  that  a  reasonable  time  to  repair  it  had  not 
elapsed  from  its  fall.  [HeracheU :  1  contend  that 
the  daty  to  repair  was  absolute,  and  existed  imme- 
diately the  fence  was  out  of  repair.]  The  case  does 
not  mid  enough  to  show  how  long  the  breach  in 
the  fence  existed,  and  ought  to  go  back  to  the  judge. 

HerscheU  in  reply. — ^This  was  an  absolute  duty  to 
in  repair. 

GocKBVfiN,  O.J. — I  think  the  question  whether 
this  spurious  kind  of  easement  carries  with  it  an 
unqualified  duty  to  keep  in  repair  is  of  considerable 
importance.  We  will  take  time  to  consider  it 
before  we  send  the  case  back :  for  if  the  obliga- 
tion be  absolute,  we  shall  require  no  further  infor- 
mation. 

Cur.  adv.  vuU, 

April  22. — Mbllob,  J.  delivered  the  judgment  of 
the  court  (Cockbum,  G.J.,  Mellor  and  Archi- 
bald, JJ.): — The  only  point  in  this  case  as  to 
which  we  felt  any  degree  oi  hesitation  at  the  time 
of  the  argument  was  the  question  whether  or  not 
the  defendant  was  entitlea  to  a  reasonable  time  to 
repair  the  fence  after  he  might  or  ought  to  be 
taken  to  have  had  notice  that  it  had  been  broken 
down.  For,  assuming  that  the  obligation  to  which 
he  was  subject  was  to  maintain  at  all  times,  and 
without  notice  to  repair  it,  a  sufficient  fence  for 
the  benefit  of  the  plamtifE's  close,  we  had  no  doubt 
tiiat  the  learned  }udge  of  the  County  Court'  was 
wrong  in  holding  tiiat  the  defendant  was  not 
legaUy  responsible  for  the  loss  of  the  plaintiff's 
cows.  We  concur  in  opinion  with  the  learned 
judge  that  the  damage.  waQ  not  too  remote,  but  we 


think  that  the  cases  cited  by  him  {Langmeid  v. 
Holliday,  6  Ex.  761,  and  BuOer  v.  Htmter,  7  H. 
&  N.  826),  are  inapplicable ;  and  without  express- 
ing any  opinion  as  to  whether  an  action  might  not 
also  hATe  been  maintainable  against  Higgins,  we 
are  of  opinion  that  if  the  obligation  to  maintain 
the  fence  be  such  as  we  have  assumed,  the  defen- 
dant would  be  liable  in  this  action.  On  further 
consideration  we  have  come  to  the  conclusion, 
upon  the  evidence  set  forth  in  the  case,  that  the 
defendant  was  bound,  at  his  peril,  to  maintain  at 
all  times,  and  without  notice  to  repair,  it,  a  suffi- 
cient fence ;  and  that,  except  in  the  case  of  damage 
by  the  act  of  God  or  vis  major,  to  which  different 
considerations  would  apply,  he  would  be  answer- 
able for  damage  sustained  by  cattle  escaping  from 
the  plaintiff's  close  by  reason  of  the  defective  a^Bi^s 
of  tne  fence,  and  proximately  due  to  that  cause. 
At  common  law  the  owners  of  adjoining  closes  are 
not  bound  to  fence  either  against  or  for  the  benefit 
of  each  other ;  but  in  the  absence  of  fences,  each 
owner  is  bound  to  prevent  his  cattle  or  other 
animals  from  trespassing  on  his  neighbour's  pre- 
mises. By  prescription,  however,  a  landowner  may 
be  bound  to  maintain  a  fence  upon  his  land  for  the 
benefit  of  the  occupier  of  the  adjoining  close.  This 
is  described  by  Gale,  in  his  work  on  Easements,  as 
in  the  nature  of  a  spurious  easement  (4th  edit, 
p.  460,  8ta/r  v.  Bokeby  Salk.  355;  Boyle  v. 
Tamlyn,  6  B.  &  0.  329),  affecting  the  land  of  the 
party  who  is  bound  to  maintain  the  fence.  A 
party  entitled  by  prescription  to  the  benefit  of  the 
fence  might  formerly  have  compelled  the  a(\joining 
owner  to  repair  it  by  means  of  a  writ  of  curia 
daudenda  (Fitzherbert,  Nat.  Brev.  127),  and  have 
recovered  damages  as  well  for  the  non-repair ;  and 
a  plea  in  trespass  for  injury  done  by  cattle  that 
the  plaintiff  is  bound  by  prescription  to  fence 
against  the  defendant's  cattle,  is  a  good  plea 
(NoweU  y.  Smith,  Oro.  Eliz.  709) ;  the  party  bound 
by  prescription  4o  maintain  the  fence  being  an- 
swerable to  the  owner  for  whose  benefit  it  is 
maintained  for  all  damage  reasonably  attributable 
to  its  defective  condition.  It  was  hold,  therefore, 
in  an  Anonymous  Ca^e  (1  Yentr.  264)  that  where 
a  horse  of  tlie  plaintiff  escaped  into  the  defendant's 
field  through  defect  of  a  fence  which  the  defendant 
was  bound  to  maintain,  and  was  killed  by  &lling 
into  a  ditch  in  defendant's  field,  the  defendant 
was  liable.  And  in  .a  later  case  {Booth  v.  Wilson, 
1  B.  &  Aid.  59),  that  it  made  no  difference  that 
the  plaintiff  was  only  a  gratuitous  bailee  of  the 
horse  which  escaped  and  was  killed.  The  same 
yiew  of  the  law  was  acted  upon  in  the  case  of 
Powell  y,  SaUsbury  (2  Yo.  &  Jer.  391)  where  the 
defendant  was  held  liable  for  the  loss  of  cattle 
which  escaped  from  an  adjoining  field  through  a 
defective  fence  which  he  was  bound  to  repair,  and 
were  killed  on  his  premises  by  the  falling  of  a  hay- 
stack. In  all  these  cases,  howeyer,  the  prescrip* 
tion  to  maintain  and  repair  obviously  implies  the 
pre-existence  of  the  fence,  and  the  right  conse- 
quently to  have  it  always  existing  as  a  fence ;  in 
other  words,  in  a  condition  sufficient  to  protect  the 
owner  entitled  to  it  from  trespasses  by  his  neigh- 
bour's cattle,  and  renders  it,  we  think,  incumbent 
on  the  party  upon  whom  the  prescriptive  obliga- 
tion is  imposed  to  repair  it  in  time  to  prevent  its 
becoming  defective,  and  subjects  him  also  to  all 
risks  of  injury  that  may  be  done  to  it  by  strangers 
or  trespassers.  We  think,  therefore,  that  as  the 
true  nature  of  the  prescription  is  that  the  ^ef en- 
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dant  was  bound  at  his  own  risk  to  have  a  safficient 
fence  always  existing,  he  was  liable  to  the  plaintiff, 
notwithstfl^ding  he  had  no  knowledge  of  the  iojary 
done  to  the  fence,  and  consequently  that  the  aeci- 
sion  of  the  County  Court  should  be  reversed,  and 
judgment  given  for  the  plaintiff. 

Judgment  for  the  'plaintiff. 

Attorneys  for  plaintiff :  Jones  and  Starling  for 
Cathcart  and  Vaughan,  Newport,  Monmouthshire. 
Attorneys  for  defendant :  White  and  Sons, 


Wednesday,  April  23,  1873. 

BuKTON  V.  Eydbn. 

Friendly  Society — Sickness — Bight  of  lunatic  mem- 
her  to  relief— IS  ^  19  Vict,  c.  63,  «.  9. 

18  ^  19  Vict,  c,  63,  s.  9,  sub'sect.  2,  states  tlie  o6- 
jects  of  Friendly  Societies  to  be  (amongst  others) 
for  the  relief  or  maintenance  of  the  members  in 
old  age,  sickness,  or  widowhood. 

One  of  the  rules  of  a  friendly  society  provided  that 
each  member  should  receive  %s,  per  week  during 
a/ny  sickness  or  accident  that  may  befaU  him. 
Another  rule  provided  for  a  sickness  lasting  longer 
than  a  month,  and  a/nother  that  notice  in  wrUvng 
was  to  be  sent  when  a  member  became  sick. 

Held  that  lunoAyy  was  a  sickness  toUhvn  the  meaning 
of  the  Act  of  Parliament  and  these  rules ;  a/nd 
that  a  lunaiic  member  was  entitled  to  relief  from 
the  society. 

This  was  a  case  stated  by  two  of  Her  Majesty's 
Justices  of  the  Peace  in  and  for  the  county  of 
Northampton,  under  the  statute  20  &  21  Yict.  c.  43, 
on  the  application  in  writing  of  the  appellant,  who 
was  dissatisfied  with  their  determination  upon  the 
question  of  law,  which  arose,  as  hereinafter  stated, 
on  the  2nd  July  1871,  at  Towcester,  in  the  said 
county,  the  apji^llant  having  duly  entered  into  a 
recognizance  to  prosecute  the  appeal. 

Upon  the  hearing  of  a  certain  information  pre- 
sented by  the  appellant  (as  parent  and  next  friend 
of  Samuel  Burton,  a  member  of  the  Stoke  Bruem 
Friendly  Society)  against  the  said  Samuel  Eyden, 
the  Secretary  of  the  said  societv,  for  that  the  said 
Samuel  Burton,  the  member  of  the  said  society, 
who  was  then  insane  and  an  inmate  of  the  North- 
ampton Qeneral  Lunatic  Asylum,  and  as  such  sick 
ana  entitled  to  relief  out  of  the  society,  which 
relief  has  been  refused  to  him,  and  that  he 
is  entitled  to  8s.  a-week  from  the  30th  of  April 
last  from  the  funds  of  the  said  society.  The 
magistrates  dismissed  the  said  summons  on 
the  ground  that  insanity  was  not  a  sickness  en- 
titling the  said  Samuel  Burton  to  relief  under  the 
rules  of  the  said  society. 

And  the  appellant  being  dissatisfied  with  their 
determination  upon  the  hearing  of  the  informa- 
tion, as  being  erroneous  in  point  of  law,  the 
justices  stated  and  signed  the  following  case. 

Upon  the  hearing  of  the  information  it  was 
proved  on  the  part  of  the  appellant  or  admitted  by 
the  respondent,  and  found  as  a  fact : — 

That  the  rules  annexed  were  the  rules  of  the 
said  friendly  society,  and  that  the  said  Samuel 
Burton  was  and  is  a  member  of  the  said  society. 

That  the  said  Samuel  Burton  declared  upon  the 
sick  fund  of  the  said  society  by  sending  a  certifi- 
cate to  the  trustees  thereof,  signed  oy  James 
Parsons  Knott,  the  usual  medical  o£Qcer  of  the 
said  spciety,  in  the  words  and  figures  following : — 


Ths  Stokb  Socibtt. 
April  90th  '72. 
^  This  oertifies  that  Samuel  Burton  is  unable  to  follow 
his  employment,  from  general  weakness  and  a  disease  of 
the  mind. 

J.  P.  Knott. 

That  the  said  Samuel  Burton  was,  shortly  after 
the  date  of  the  said  certificate,  confined  as  a  lunatic 
at  the  Northampton  County  Lunatic  Asylum,  where 
he  still  remains  confined  as  a  lunatic. 

That  the  said  Samuel  Burton  has  not,  by  himself 
or  his  friends,  received  any  pecuniary  aid  frooi  the 
said  society,  and  that  the  said  society  has  refused 
to  make  any  such  payment. 

It  was  admitted  dv  the  appellant  and  respondent, 
or  found  as  a  fact,  that  all  proper  notices  of  illness 
had  been  sent  on  behalf  of  the  said  Samuel  Burton 
to  the  said  society. 

The  justices  being  of  opinion  that  insanity  was 
not  a  sickness  which  entitled  the  member  to  relief 
from  the  said  society  under  its  rules,  dismissed  the 
summons. 

The  question  of  law  arising  on  the  above  state- 
ment for  the  opinion  of  the  court  was,  whether  the 
above  facts  justified  a  dismissal  of  the  summons 
or  not. 

The  rules  annexed  commenced  with  a  preamble, 
as  follows: — 

Whereas  it  is  a  laudable  oostom  in  Great  Britain  for 
divers  artists  and  other  disposed  persons  to  meet  and 
form  themselres  into  societies  for  the  relief  of  such 
members  as,  by  iUness  or  accident,  shall  not  be  able  to 
work  at  their  usual  employment. 

•   The  following  were  the  material  rules : — 

Bale  11.  That  if  any  member  remove  from  his  present 
place  of  abode  to  any  part  of  England,  he  shall  be  allowed 
two  months  to  send  hia  oontribntion-money  in,  or  forfeit 
Is.  6d. ;  but  if  he  neglect  to  send  it  in  three  months,  he 
shall  be  excluded.  And  if  the  person  absent  shall  duly 
send  his  contribation,  and  be  there  taken  sick  and  unable 
to  work  at  his  trade,  he  shall  send  a  certificate,  signed 
by  the  minister,  churchwarden,  and  doctor  of  the  parish 
where  he  resides,  certifying  how  long  he  hath  been  ill, 
and  what  his  disorder  is.  But  if  such  member's  illness 
shall  continue  for  more  than  a  month,  he  shall  send  a 
certificate  every  month,  as  above ;  and  on  the  receipt  of 
such  certificate,  he  shall  receive  his  money  the  same  as  if 
he  was  present. 

Bole  13.  That  no  member  shall  be  entitled  to  any  bene- 
fit from  this  society  till  one  year  be  expired  from  the  day 
of  his  entrance,  and  all  his  contribotionSf  &a,  to  that 
time  be  cleared  off ;  he  shall  then  receive  88.  per  week 
during  any  sickness  or  accident  that  may  befall  him, 
unless  by  rioting  or  dmnkenness  (the  venereal  disease 
excepted),  which  shall  be  carried  to  him  by  the  stewards 
weekly,  who  are  required  to  visit  and  enquire  after  the 
state  of  the  sick,  for  which  they  aball  receive  3d.  per  mile 
from  the  box  for  their  trouble,  and  accordingly  nukke 
their  report  to  this  society ;  in  case  of  failure,  to  forfeit 
for  each  offence  Is.  6d. 

Bale  14.  That  when  any  member  declares  on  the  box, 
he  shall  send  a  written  report  to  the  stewards^  stating 
when  he  declares  on  the  box,  and  another  stating  when 
he  declares  off,  and  the  said  member  is  capable  to  work 
.  at  his  trade  or  any  other  business  at  three  days  from  the 
time  that  he  declares  on  the  box,  by  declaring  off  to  the 
stewards,  shall  be  idlowed  half  a  weeks  benefit  from  the 
society. 

Bale  24.  It  is  agreed  by  this  society  that  no  member 
shidl  receive  any  benefit  &om  this  society  while  he  ia 
voluntarily  innocnlated  for  the  small-pox,  nor  shall  any 
person  be  admitted  a  member  who  hath  any  bodily  iiifir- 
mity  ni>on  him,  except  in  such  cases  as  may  appear  to 
the  liiociety  to  be  noways  likely  to  affect  the  box  and  may 
be  approved  of  by  a  majority  of  the  members ;  but  if  any 

Serson  be  afflicted  with  any  invisible  disorder,  and  olan- 
estinely  enters  this  socie&  as  a  sound  member,  he  shall 
when  found  out  be  excluded. 

Bole  28.  That  when  any  member  falls  sick,  he  shall 
send  a  written  report  to  the  stewards,  and  the  siok  mem* 
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bar  shall  send  for  the  doctor,  and  if  snoh  doctor  neglects 
to  Tisit  snoh  member  for  the  spaoe  of  one  day  from  i^e 
rep<Hi  giren  in  by  the  stewuds,  he  shall  forfeit  the  sum 
of8B.6d. 

Metcalfe,  Q.O.  argued  for  the  appellant. — ^This 
cmestioii,  although,  often  raised  before  judges  of 
tiie  County  Courts,  has  never  been  decided  by 
Snperior  Court.  The  nearest  authority  is  Bi 
T.  Guardians  of  Manchester  (6  E.  &  B.  919_ 
where  lunacy  seems  to  have  been  considered 
sickness,  under  sect.  4  of  9  &  10  Yict.  c.  68 ; 
but  it  was  doubted  whether  the  section  was 
appUcable  to  a  lunatic  at  all.  The  words  are, 
"No  warrant  shall  be  granted  for  the  removal 
of  any  person  becoming  chargeable  in  respect  of 
relief  made  necessary  by  sickness  or  accident, 
nnless  the  justices  granting  the  warrant  shall  state 
Ui  such  warrant  taa,t  they  are  satisfied  that  the 
gickness  or  accident  will  produce  permanent  dis- 
ability." Under  the  same  section,  in  Reg.  v. 
The  Inhabitants  of  Buchnell  (3  E.  &  B.  587)  it  was 
held  that  incurable  blindness  wafi  sickness.  Lord 
Campbell  said,  in  the  written  judgment  of  the 
oonrt,  p.  596 :  "  It  seems  impossible  to  give  any 
definition  of  sickness  which  will  not  include  blind- 
ness. A  disease  which  is  incurable  or  mortal  is 
not  the  less  sickness." 

E,  Thomas  for  the  respondent. — These  rules 
throughout  contemplate  the  grant  of  relief  merely 
daring  temporary  disability;  and  the  objects  for 
which  it  is  lawful  to  establish  a  friendly  society  are 
stated  in  18  &  19  Vict.  c.  63,  s.  9,  sub-sec.  2,  to  be, 
"  For  the  relief  or  maintenance  of  the  members, 
their  husbands,  wives,  children,  brothers  or  sisters, 
nephews  or  nieces,  in  old  age,  sickness,  or  widow- 
hood, or  the  endowment  Of  members  or  nominees 
of  members  at  any  age."  In  a  note  to  this  clause, 
inTidd  Pratt's  "  liw  relating  to  Friendly  Societies  " 

L5),  the  case  of  Reg.  v.  Chiardians  of  Man- 
ter  is  cited  as  an  authority  that  lunacy 'was  not 
in  any  case  to  be  regarded  as  sickness  under  the 
Act  there  discussed;  and  Reg.  v.  Huddersfield 
(7  E.  &  B.  798)  is  cited  to  show  that  pregnancy 
aleo  was  not  sickness;  and  that  by  sickness  is 
meant  a  state  of  bodily  disease,  being  a  derange- 
ment of  the  functions  of  the  body.  It  appears 
from  26  L.  J.  3,  M.  C,  in  a  note  to  Beg.  y. 
Guardians  of  Manchester,  that  the  court  were,  in 
another  case,  HtMislet  v.  Dewshu^,  clearly  of 
opinion  that  lunacy  of  a  temponury  nature  was  not 
within  the  4th  section  of  the  Irremovability  Act. 
[BiACKBUBK  J. — But  you  have  to  show  that  lunacy 
is  not  sickness  within  the  meaning  of  these  rules 
and  the  Friendly  Societies'  Acts.]  Friendly 
societies  were  never  intended  to  provide  foi*  pau- 
per lunatics.  [Quain,  J. — How  can  you  distin- 
ffoish  lunacy  from  incurable  blindness,  which  was 
held  to  be  sickness  in  Reg.  v.  The  InhaJbitants 
of  Buchnell  f]  The  rules  are  inconsistent  with  any 
intention  to  give  relief  to  insane  persons.  By  Rule 
11,  a  sick  member  is  to  send  a  certificate,  and  by 
Boles  14  and  28,  he  is  to  send  a  written  report  to 
the  stewards.  [Blackbuiui,  J. — The  rules  do  not 
require  the  writing  to  be  by  the  hand  of  the  sick 
member.] 

Metcalfe  was  not  heard  in  reply. 

Blackbitrn,  J. — I  think  lunacy  is  a  sickness 
within  the  meaning  of  the  Friendly  Societies' 
Acts  and  the  rules  of  this  society.  The  Act 
18  &  19  Yict.  G.  63,  s.  9,  sub-s.  2,  says  the  objects 
of  these  societies  may  be  for  the  relief  or  main- 
tenance of  members  "in  old  age,  sickness,  or 
widowhood."     Now,    lunacy  is   the   effect  of   a 


diseased  mind  txr  body,  and  must,  in  my  opinion, 
oome  within  the  meaning  of  sickness.  Moreover, 
it  is  not  likely  to  be  more  permanent  than  the  con- 
ditions for  relief  combined  with  sickness,  viz.,  old 
age  and  widowhood.  Certainly  Rule  11  of  this 
society  seems  to  contemplate  sickness  of  about  a 
month  in  duration ;  but  neither  that  rule  nor  any 
other  which  we  have  seen  excludes  relief  in  this 
case.  The  pauper  cases  cited  are  authorities  as 
far  as  they  go.  Their  eflfect  seems  to  me  to  be, 
that  lunacy  is  a  sickness,  although  not  such  a 
sickness  as  that  described  in  the  statute.  If  it  be 
desired  to  give  no  relief  to  insane  members,  rules 
of  a  society  may  easily  be  made  to  bar  lunacy.  The 
rules  in  this  case  do  nob  do  so,  and  our  judgment 
must  be  for  the  appellant. 

Quain,  J. — I  am  of  the  same  opinion.  I  think 
insanity  must  be  taken  to  be  a  sickness  within  the 
meaning  of  the  Act  of  Parliament  and  the  rules  of 
this  society. 

Abchibald,  J. — I  am  of  the  same  opinion. 

Remitted  to  me  Justices. 

Attorney  for  appellant,  Robert  Metcalfe,  for  W. 
Whitton,  Towcester. 
Attorney  for  respondent,  /.  F.  FranhJm. 


Wednesday,  AprU  30, 1873. 

Market  Harborough  and  Brampton  Turnpike 
Trustees  (apps.),  v.  Kettering  District  High- 
way Board  (resps.). 

Tv/mpihe  trust — Application  of  tolls — 4  4"  ^  Vict, 
c.  59—4  ^  5  Vict,  c.  osxxv. 

Upon  an  information  preferred  by  the  respondents 
agavnst  the  appellants,  wider  ^  Sf  h  Vict.  c.  59, 
s.  1,  cha/rgi/ng  that  portions  of  certavn  public  high- 
woAfs  were  out  of  repan/r,  that  such  highwanfs  were 
poArt  of  the  appellants*  trust,  and  thai  the  trustees 
were  chargeable  with  the  repairs  thereof,  the 
justices  refused  the  order  required.  ■  The  local 
Act  (4^5  Vict.  c.  xxoBV.  s.  18),  provides  that  the 
appellants  shall  apply  m^oneys  received  by  them 
in  the  firs  f  place  **  %n  paying  amd  discharging  any 
int&rest  which  ma/y  from  time  to  time  be  owing  in 
respect  of  any  money  which  may  ha/ue  been  bor^ 
rowed  on  the  credit  of  the  tolls  atUhorised  to  be 
taken;  secondly,  in  defraying  the  expenses  of 
improving,  maintaining,  and  keeping  vn  repair 
such  road,  and  in  putting  this  Act  into  exectUion 
with  reference  thereto :  and,  thirdly,  in  reducing, 
paying  off,  and  discharging  the  several  principal 
sums  which  have  been  borrowed  on  the  credit  of 
the  tolls  authorised  to  be  taken.**  Arrears  of  in^ 
terest  were  d/uefrom  the  trust  which  were  as  large 
as  the  money  in  the  hands  of  the  trustees. 

Held,  thai  the  interest  as  it  a>ccrued  only,  and  not 
the  arrears,  ought  to  be  discharged  before  the  cost 
of  repairs ;  and  that  the  justices  were  rigM  ith 
refusing  to  make  an  order  upon  the  respondents. 

Case  stated  by  the  justices  of  the  peace  for  the 
county  of  Northampton,  acting  for  the  division  of 
Kettering : — 

At  a  special  sessions  for  highway  purposes  held 
at  Kettering  on  the  15th  May  1872,  an  informa- 
tion was  exhibited  by  Mr.  Geoffrey  Hawkins,  clerk 
to  the  trustees  of  the  Market  Harborough  and 
Brampton  Turnpike  Trust,  under  4  &  5  Vict.  c.  59 
(continued  by  34  &  35  Yict.  c.  95),  that  the  funds 
of  the  trust  were  insufficient  for  the  repair  of  the 
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road  within  eight  several  parishes  in  the  Kettering 
Highway  District,  and  praying  for  an  order  of 
contribution. 

The  justices  examined  the  state  of  the  revenues 
and  debts  of  the  trust,  and,  the  condition  of  repairs, 
length  of  road,  Ac. ;  when  it  appeared  that  a  sum 
of  1115Z.  10«.  2d.  was  due  for  arrears  of  interest 
owing  in  respect  of  monev  borrowed  on  credit 
of  the  toUs  up  to  the  6th  April  1871,  that  a 
further  sum  of  524Z.  14s.  9(2.  was  due  for  the  year's 
interest  to  6th  April  1872,  and  that  the  interest 
from  that  date  to  the  end  of  the  year,  1872  (the 
rate  being  reduced  to  2  per  cent,  by  a  provisional 
order)  would  be  1871.  Is,  2d.  It  further  appeared 
that  the  income  for  the  current  year  exceeded  the 
estimated  expenditure,  including  in  such  expendi- 
ture the  year's  interest  from  31st  Dec.  lo71  to 
31st  Dec.  1872 ;  but  the  trustees  proposed  to  pay 
out  of  the  present  year's  income  a  sum  of 
854{.  12a.  lid.  for  arrears  of  interest  due  prior  to 
31st  Dec.  1871 ;  after  payment  of  which  a  de- 
ficiency of  upwards  of  8001.  was  shown  for  the 
present  year. 

The  estimated  expenses  of  repairing  the  road 
for  the  current  year  were  llOOL,  and  of  putting 
the  act  into  execution,  205Z.  10«. " 

The  application  clause  in  the  local  act  provides 
(4  Vict.  c.  XXXV.  B.  18) : — "  That  all  moneys  which 
shall  be  received  by  the  said  trustees  bv  virtue  of 
this  Act  upon  the  roads  included  in  tne  said  re- 
cited Acts  hereby  repealed,  shall  be  applied  in  the 
first  place,  after  payment  of  the  expenses  of  obtain- 
ing and  passing  this  Act,  in  paying  and  discharging 
any  interest  which  may  from  time  to  time  be 
owing  in  respect  of  any  money  which  may  have 
been  borrowed  on  the  credit  of  the  tolls  author- 
ized to  be  taken  by  the  said  recited  Acts  hereby 
repealed.  Secondly,  in  defraving  the  expenses  of 
improving,  maintuning,  and  keeping  m  repair 
such  roao,  and  in  putting  this  Act  into  execution 
with  reference  thereto ;  and,  thirdly,  in  reducing, 
paying  off,  and  discharging  the  several  principal 
sums  which  have  been  borrowed  on  the  credit  of 
the  tolls  authorized  to  be  taken  by  the  said  recited 
Acts  hereby  repealed." 

It  was  contended  on  the  part  of  the  highway 
board,  that  the  direction,  contained  in  the  above 
clause  for  payment  in  the  first  place  of  any  in- 
terest whicn  might  from  time  to  time  be  owing  in 
respect  of  any  money  borrowed  on  credit  of  the 
tolls,  rendered  it  obligatory  on  the  trustees  to  pay 
the  interest  from  year  to  year  out  of  the  current 
year's  income,  and  that  in  default  of  so  doing  they 
were  not  at  liberty  to  apply  the  income  of  1872  on 
payment  of  arrears  of  interest  in  priority  to  the 
current  expenses  of  maintaining  the  road. 

Special  attention  was  drawn  to  the  fact  that  if 
the  funds  of  the  trust  during  the  present  year 
should  be  rendered  deficient  by  payment  out  of 
the  year's  income  of  the  arrear  of  interest  of 
former  years,  the  burden  would  fall  upon  the 
district  fund  of  the  highway  board  under  the  Act 
passed  last  session  (&  &  35  Yict.  c.  115,  s.  15), 
instead  of  upon  the  rates  of  the  several  parishes 
through  which  the  road  passes,  upon  which  it 
would  have  fallen  had  any  deficiency  been  occa- 
sioned in  former  years  by  reason  of  payment  of 
the  interest  from  year  to  year  as  it  became  due. 

The  case  of  The  Brwton  Turnpike  Truntesa  v.  The 
Wincanton  Highway  Board  (L.  Rep.  Q.B.  437),  was 
cited  by  the  clerk  to  the  trustees  in  favour  of  an 
order  being  made ;  and  the  case  of  Beg.  v.  Ht^- 


cMnson  (4  E.  &  B.  200),  was  cited  on  the  part  of 
the  highway  board. 

The  justices  dismissed  the  information  on  the 
Gpround  that  the  arrears  of  interest  ou^ht  to  have 
been  paid  out  of  the  former  year's  income,  in 
which  case  the  funds  of  the  trust  would  not  have 
been  deficient  for  the  present  year's  expenditure ; 
and  that  the  trustees  having  allowed  tne  interest 
to  fall  into  arrear  contrary  to  the  provisions  con- 
tained in  the  application  clause,  were  not  at  liberty 
to  apply  the  income  of  1872  in  payment  of  arrears 
of  interest  in  priority  to  the  current  expenses  of 
maintaining  the  road. 

The  informant  bein^  dissatisfied  with  the  deter- 
mination of  the  justices  as  being  erroneoaa  in 
point  of  law,  applied  to  them  to  stote  and  sign  a 
case  for  the  opinion  of  the  Court  of  Queen's 
Bench. 

If  the  court  should  be  of  opinion  that  nnder 
the  circumstances  above  stated,  and  according  to 
the  right  construction  of  the  application  clause 
contained  in  the  local  Act,  the  trustees  having  in 
former  years  allowed  the  interest  to  fall  into 
arrear,  were  at  liberty  to  apply  the  income  of  1872 
in  payment  of  arrears  of  interest  in  priority  to 
the  current  expenses  of  maintaining  the  road*  then 
the  decision  of  the  said  justices  to  be  reversed, 
and  the  application  to  be  reheard ;  but  if  the  court 
should  be  of  a  contrary  opinion,  then  the  decision 
of  the  said  justices  to  be  confirmed. 

Manisty,  Q.G.  (with  him  8peke)  argued  for  the 
appellants. — The  local  Act,  in  The  BrtUon  TwrnpHee 
Trustees  v.  The  Wincanton  Highway  Boards  pro- 
vided that  the  tolls  were  to  be  applied  in  the  nrst 
place  in  payment  of  the  costs  of  the  Act ;  in  the 
next  place,  m  paying  and  discharging  all  interest 
now  due  and  owing,  and  which  shall  hereaft^ 
become  due  upon  any  mortgage  or  securities  of 
the  tolls  hereby  granted,  and  in  defraying    the 
expenses  of  erecting  toll  houses,  &c.,  and  of  widen- 
ing, repairing,  &c.,    the   roads;   and,    lastly,   in 
reducing,  paymg  off,  and  discharging  the  several 
sums  of  money  due  on  any  mortgage  or  securities, 
and  also  other  debts  now  due,  or  hereafter  to 
become  due.    The  Court  of  Queen's  Bench  there 
held  that  statute  to   mean    that   the   creditors 
should  be  paid  their  interest  before  any  of  the 
money  was  applied  to  the  roads:   and  the   fair 
meaning  of  the  words  in  this  case, ''  any  interest 
which  may  from  time  to  time  be  oWing  m  respect 
of  any  money  which  may  have  been  borrowed  on 
the  credit  of  the  tolls,"  seems  also  to  inclade  the 
arrears  of  interest  as  well  as  that  which  aocmes 
during  the  actual  year.    The  words  of  the  statate 
in  Beg.  v.  Hutchinson  do  not  expressly  allude  to 
interest  owing,  being  merely  "the  remainder  of 
such  moneys  shall  (after  payment  of  necessary 
expenses,  &c.)  from  time  to  time  be  applied  in 
keeping  down  the  interest  of  the  principal  moneys 
advanced  or  borrowed  on  account  of   the    said 
bridge  and  road,  and  which  may  be  borrowed  on 
the  credit  of  this  Act,  and  in  amending,  making, 
altering,  turning,  widening,  improving,  and  keep- 
ing in  repair  the  said  rosS,  and  in  otherwise  put- 
ting this  Act  into  execution."    The  court  there 
held  that  the  words  "  keeping  down  the  interest, 
which  do  not  occur  in  tne  Market  Harborough 
Act,   meant    paying   the  annual   interest    as    it 
accrued,   and  did  not  include  paying  arrears  of 
interest.    It  does  not  follow,  however,  that  the 
words  here  should  mean  the  same  thing. 

Gave  for  respondents : — ^The  construction  which 
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the  justices  have  pat  apon  this  Act  is  in  accord- 
ance with  jnstice  and  is  consistent  with  the  case  of 
Beg.  y.  HuUhinson.  Neither  that  case,  however, 
nor  that  relied  upon  by  the  other  side,  is  exactly 
on  all  fours  with  the  present,  and  there  is  no  other 
authority  at  all  near  the  point.  In  Beg.  v.  South 
Skidds  TurpiJee  Trusts  {^E.  &  B.  599),  similar  acts 
were  oonsiaered,  and  a  payment  of  arrears  bv  the 
trustees  was  held  to  be  improper ;  but  the  Act  in 
that  case  put  the  repairs  even  before  the  payment 
of  interest  as  it  accrued. 

Manisiy  in  reply. 

Blacxbxtbn,  J . — In  this  case  we  have  come  to 
the  condnsion  that  the  justices  were  risht,  and 
that  their   decision   should   be    affirmed.     The 

aaestion  submitted  to  us  turns  entirelv  upon 
be  construction  of  the  local  Act,  although 
there  have  been  cases  upon  somewhat  similar 
provisions  in  other  Acts.  The  question  is 
whether  the  tolls  authorised  to  be  raised  may 
be  applied  to  arrears  of  interest  upon  money 
borrowed,  and  in  what  order  with  respect 
to  the  repairs  of  the  roads.  In  one  of  the  two 
cases  considered.  Beg.  v.  Hutchinson,  it  was  held 
upon  the  local  Act,  that  the  words,  "  keeping 
down  the  interest,"  referred  only  to  interest 
as  it  accrued,  and  not  to  arrears ;  in  the  other 
case,  Bruton  v.  Wmcanton,  the  construction  put 
upon  the  Act  was  the  other  way,  and  the  words, 
**  all  interest  now  due  and  owing,"  were  held  to 
include  arrears.  The  words  in  the  Act  applying 
to  the  present  case  are  "  any  interest  whicn  may 
from  time  to  time  be  owing,"  and  we  conclude 
upon  the  whole  scope  of  the  Act  that  they  do  not 
intend  any  other  than  the  interest  as  it  accrued  in 
each  year,  to  be  paid  before  the  repairs  of  the  road. 
The  preamble  of  4  &  5  Yict.  c.  xzxv,  recites  that, 
**  considerable  sums  of  money  have  been  advanced 
upon  the  credit  of  the  tolls  authorised  to  be  taken 
by  the  said  Acts,  which  money  still  remains  owing, 
together  with  an  arrear  of  interest  thereon,  and 
such  money  cannot  be  paid  off,  or  the  interest 
thereof  discnarged,  nor  can  the  said  road  be  ef- 
fectually improved  and  kept  in  repair,  unless 
further  powers  are  granted.  Section  18  proceeds 
to  the  application  otthe  tolls  in  order  to  carry  out 
these  purposes.  It  says  all  moneys  shall  be  applied 
in  the  first  place  in  paying^  and  discharging  any 
interest  which  may,  from  time  to  time,  be  owing 
in  respect  of  any  money  which  may  have 
been  borrowed ;  secondly,  in  repairing  the  road ; 
and,  thirdly,  in  reducing,  paymg  oa,  and  dis- 
charging the  several  principal  sums  which  have 
been  borrowed  on  the  credit  of  the  tolls  authorised 
to  be  taken.  Now,  this  section  does  not  in  terms 
say  what  is  to  be  done  with  the  arrears  of  interest, 
bat  it  speaks  of  interest,  which  may,  from  time  to 
time,  be  owing,  as  if  the  Legislature  did  not  intend 
that  the  interest  should  be  left  in  arrear.  If  it 
were  allowed  that  the  tolls  should  pay  arrears  of 
interest  before  repairs  required  by  the  Act,  these 
repairs  might  be  thrown  upon  subsequent  rate- 
payers of  th.e  district,  and  they  would  necessitate 
a  retrospective  rate.  Bye-gone  arrears  of  interest 
must  come  to  be  paid,  like  any  debt  under  the 
Act,  and  when  there  is  a  surplus  not  required  for 
repairs  which  must  be  done.  In  Beg.  v.  Hutchinson 
the  words  were  *'  keeping  down  the  interest,"  but 
they  do  not,  I  think,  materially  differ  from  t]^Q 
words  here.  The  words  in  the  present  Act  are, 
in  my  opinion,  nearer  to  those  in  Beg.  v.  Hutchinson 
than  to  those  in  the  Bruton  case,  and  the  arrears 
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of  interest  must,  therefore,  be   paid   after    the 
repairs  of  the  road. 
QuAiN  and  Aechibau),  J'J.  concurred. 

Judgment  for  respondents. 

Attorneys   for  appellants,    Milne,    BiddXe   and 
Mellor,  for  Archboutd,  and  Hawkins,  Thrapston. 
Attorneys  for  respondents,  Ware  and  Havoes. 


Monday,  April  28, 1873. 

Cook  (app.)  v.  Montague  (resp.) 

Appeal  allowed  with  costs — Costs  of  court  below — 

Velay  in  appUcaiion — 20  ^  21  Vict.  c.  43,  s.  6. 
Three  terms    after  a  decision  of  justices  wa>s  re- 
versed  with  costs  upon  a  case  stated  under  20  ^ 
21  Vict.  c.  43,  the  appellant  applied  for  his  costs 
in  the  court  below. 
Held,  that  although  the  cowrt  had,  by  sect.  6,  a  dis- 
cretion over  such  costs  at  the  disposal  of  an  appeal, 
it  should  be  exercised  only  in  a  strong  case  of 
vexation  or  oppression;  and  thai  such  delay  with- 
out fraud  effectuaUy  precluded  it. 
This  was  a  case  stated  by  three  justices  of  the 
peace,  acting  in  and  for  the  city  and  borough  of 
Bath,  in  the  county  of  Somerset,  under  the  statute 
20  &  21  Vict,  c,  43. 

The  justices  had  made  an  order  against  the  ap- 
pellant under  the  Nuisances  Removal  Act,  1855, 
sect.  12,  as  the  owner  of  premises  upon  which 
a  foul  and  offensiye  privy  existed,  so  as  to  be  a 
nuisance.  The  appellant  was  receiver  of  the  rent 
of  the  house  as  agent  of  the  ground  landlord 
from  a  person  civlled  Hancock,  who  held  a  lease 
of  the  whole  house  for  twenty- one  years;  this 
lessee  had  underlet  a  part  of  Uie  house  to  a  Mrs. 
Kingston  as  yearly  tenant.  The  privy  was 
within  the  part  of  the  house  let  to  Mrs.  Kingston, 
and  was  used  exclusively  by  her,  Hancock  having 
no  access  to  it. 

On  the  24th  April  1872  this  case  stated  came  on 
to  be  argued  by  way  of  app^l,  and  the  court 
(Blackburn,  Hannen,  and  (^uain,  JJ.)  held  that 
the  appellant  w^  not  the  owner  of  the  premises  on 
which  the  nuisance  arose,  within  the  definition  of 
the  word  in  sect.  2  of  the  said  Act  of  1855 :  (Re- 
ported L.  Rep.  7  Q.  B.  418 ;  26L.  T.  Rep.  N.  S.  471). 
The  court  made  an  order  that  the  j|udgment  or 
determination  of  John  Hulbert,  William  Hunt, 
and  William  Thompson,  esquires,  three  of  Her 
Majesty's  justices  of  the  peace,  in  and  for  the  city 
and  borough  of  Bath,  in>  the  county  of  Somerset, 
upon  the  hearing  of  an  information  and  complaint 
preferred  by  the  respondent  against  the  appellant 
for  allowing  the  following  nuisance  to  exist  on  his 
premises,  No.  13,  Union-street,  in  the  said  city  and 
Dorough,  viz.,  a  foul  and  oflfensive  privy  for  want 
of  a  syphon-pan  and  supply  of  water,  in  respect  of 
which  this  case  has  been  stated — be  reversed  with 
costs,  to  be  paid  by  the  said  respondent  to  the 
said  appellant  or  his  attorney,  such  costs  if  neces- 
sary to  be  taxed  by  the  coroner  and  attorney  of 
this  court. 

Upon  taxation  the  appellant  was  allowed  his 
costs  of  the  appeal,  but  not  any  costs  of  the  sum- 
mons, no  question  as  to  costs  having  been  reserved 
by  the  justices. 

On  the  28th  Jan.  last  Bailey,  on  behalf  of 
the  appellant  obtained  a  rule  nisi  calling  upon  the 
respondent  to  show  cause  why  the  rule  made  the 
24tn  April  in  the  last  Easter  Term  should  not  be 
amended,  by  ordering  the  respondent  to  pay  to 
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the  appellant  the  costs  of  the  hearing  of  the  sum' 
inons  before  the  justices  on  which  the  special  case 
in  this  prosecution  was  stated,  or  woy  a  rule 
should  not  be  granted  ordering  the  respondent  to 
•  pay  to  the  said^appellant  such  costs. 

murch  showed  cause — 20  &  21  Yict.  c.  43 — which 
is  the  Act  under  which  the  appeal  was  brought  to 
this  court — provides  by  sect,  o,  that  "  the  court  to 
which  a  case  is  transmitted  under  this  Act  shall 
hear  and  determine  the  question  or  questions  of 
law  arising  thereon,  and  shall  thereupon  reverse, 
affirm,  or  amend  the  determination  in  respect  of 
which  the  case  has  been  stated,  or  remit  the  mat- 
ter to  the  justice  or  justices  with  the  opinion  of 
the  court  thereon,  or  may  make  such  other  order 
in  relation  to  the  matter,  and  may  make 
such  orders  as  to  costs  as  to  the  court  may 
seem  fit ;  and  all  such  orders  shall  be  final  and 
conclusive  on  all  parties.*'  These  costs  can  only 
relate  to  the  appeal,  for  this  court  has  no  jurisdic- 
tion over  the  costs  of  the  court  below ;  but  even 
if  the  jurisdiction  exists,  it  is  too  late  now  for  an 
amendment  of  the  order  of  the  court.  In  CaeweU 
V.  Cook  (12  0.  B.,  N.  S.,  242)  Byles  J.  said,  "  it  is  a 
most  inconvenient  thing  to  come  and  ask  for  costs 
in  the  term  after  the  case  was  disposed  of,  and  when 
the  application  is  necessarily  made  to  a  court  some- 
what oifferently  constituted  from  that  which  pro- 
nounced the  judgment."  A  similar  application  was 
refused  on  the  same  ground  in  Budenherg  v.  Boherts, 
L.  Bep.  2  0.  P.  292.  A  fortiori  then  this  application, 
which  comes  on  to  be  argued  four  terms  after  the 
decision  of  the  appeal,  should  be  refhsed  [Quain  J. 
— I  thought  when  the  rule  was  moved  that  it  was 
too  late,  but  it  was  suggested  that  there  was  some 
excuse  for  the  delay].    That  is  now  denied. 

BaUey  supported  the  rule :  —  I  should  have 
thought  that  the  order  of  this  court  would  neces- 
sarily give  the  appellant  the  cost  of  the  summons. 
[Blackbitbn,  J.  Then  you  should  have  moved  to 
review  the  taxation.]  The  masters  however  state 
that  it  is  their  practice  to  limit  such  an  order  to 
the  costs  of  app4j  only :  and  there  aremany  ana- 
logous authorities  as  to  County  Court  cases,  that 
the  delay  which  has  taken  place  is  not  too  long  to 
preclude  an  amendment  in  the  order  now.  Morris 
v.  Bostoorth  (2  E.  &  B.  213),  was  upon  an  award 
made  on  the  9th  June  1852 ;  the  amount  being  less 
than  201,,  and  the  parties  living  more  than  twenty 
miles  apart,  a  summons  was  taken  out  in  Feb. 
1853,  under  13  &  14  Yict.  c.  61,  s.  13,  to  recover 
plaintiff's  costs ;  it  was  held  not  to  be  too  late : 
and  in  Beid  v.  Gardner  (8  Ex.  651)  a  verdict  of  22. 
was  found  and  accepted  by  plaintiff,  and  junt  a 
year  afterwards  a  similar  summons  under  15  &  16 
Vict.  c.  54,'  s.  4,  was  held  to  be  in  time.  In  Askby 
V.  Sedgwich  (28  L.  T.  Bep.  185),  Malins,  V.C.  laid 
down  "  That  the  court  had  the  power  to  and 
would,  except  under  special  circumstances,  allow 
to  a  successful  appellant  from  the  decision  of  a 
County  Court  judge  his  costs  of  the  appeal,  as 
well  as  his  costs  in  the  court  below ;  that  in  these 
cases,  where  the  subject  matter  in  dispute  was 
small,  it  would  frequently  amount  to  a  denial  of 
justice,  if  the  successful  appellant  were  saddled 
with  his  costs  of  the  appeal;  and  directed  de- 
fendant to  pay  the  costs  of  the  plaintiff  in  the 
County  Court  and  the  costs  of  the  appeal."  This 
judgment  was  founded  upon  the  common  law  au- 
thorities of  which  Schroder  v.  Ward  (13  C.  B.,  N.  S., 
410;  7  L.  T.  Bep.  N.  S.  725),  was  cited  :  there 
Willes,  J.  in  a  considered  judgment  of  the  court 


said,  "  We  reverse  the  decision  with  ooeta.  And  we 
lay  it  down  as  a  general  rule  that  the  costs  of  ap. 
T>^  will  always  be  allowed,  unless  there  are  special 
circumstances;  and  those  special  oircumstances 
must  be  substantial."  The  words  of  the  County 
Court  Act  in  that  appeal  are  almost  identical  with 
those  here.  So  in  Gage  v.  CoVdns  (L.  Bep.  2  C.  P. 
381),  the  court  upon  appeal  reversed  a  County 
Court  judgment,  and  ordered  a  new  trial ;  holding . 
that  the  whole  judgment,  including  that  part  of  it 
which  related  to  tne  costs,  was  thereby  reversed. 
[Quain,  J.  All  these  cases  merely  reverse  the 
onier  of  the  court  below ;  that  is,  they  direct  that 
the  appellants  shall  not,  as  ordered  by  the  court 
below,  pay  the  respondents'  costs  in  that  court 
Is  there  any  decision  of  an  appeal  court  ordering 
the  respondent  to  pay  the  appellant's  costs  in  the 
court  below  P]  That  was  done  in  Aleock  v.  Delay, 
4  £.  &  B.  660,  when  Lord  Campbell  oonclnded  laa 
judgment,  "  There  must  be  a  new  trial;  and  the 
costs  of  the  first  trial  and  of  the  ^P^  must  be 
paid  by  the  respondents."  [Quain,  J.  The  Queen's 
Coroner  says  the  practice  of  the  court  is  to  the 
contrary.] 

Blackbubn,  J. — I  do  not  think  there  can  be  any 
doubt  that  this  rule  should  be  discharged.  The 
6th  section  of  20  &  21  Yict.  o.  43,  enables  the  court 
to  make  such  orders  as  to  costs  as  to  the  court 
may  seem  fit.  In  the  present  case  the  order  upon 
this  appeal  was  in  &vour  of  the  appellant  with 
costs,  ^mich  means,  according  to  the  practice  of 
the  court,  the  costs  of  the  appeal  only,  (xenerally, 
the  costs  below  are  in  the  oiscretion  of  the  jus- 
tices, and  they, would  not  be  likely  to  give  the 
appellant  his  costs  before  them ;  and  that  is  the 
only  case  in  which  upon  allowance  of  a  reversal  of 
the  judgment  below  ought  not  also  to  reverse  the 
order  as  to  costs.  I  will  not  say  that  under  this  6th 
section  if  a  strong  case  of  vexation  or  oppression 
were  brought  before  us,  we  might  not  oraer  that 
the  respondent  should  pay  the  appellant's  costs 
before  the  justices :  but  that  would  be  at  the 
hearing  of  the  appeal,  and  we  certainly  would  not 
interfere  with  the  ordinary  oourse  four  terms  after 
the  case  has  been  decided ;  unless,  perhaps,  there 
were  ^prounds  of  fraud  for  the  delay,  which  are  not 
estabhshed  here. 

Quain,  J. — I  am  of  opinion  that  this  rule  should 
be  discharged.  It  is  a  rule  obtained  last  term  to 
amend  an  order  of  this  court  made  in  the  month  • 
of  April  of  last  year.  The  two  cases  cited  from 
the  Common  Fleas,  Caswell  v.  Oook,  and  Buden- 
hwrg  V.  Boherts,  are  dear  authorities  that  we  ought 
not  to  amend  an  order  as  to  costs  after  so  long  a 
delay ;  at  all  events  unless  fraud  be  shown,  u  a 
strong  case  for  doing  so  be  established  we  might 
perhaps  deal  with  the  costs  below  as  now  requested, 
but  there  is  nothing  to  show  that  this  is  sach  a 
case. 

Archibald,  J. — ^I  am  of  the  same  opinion. 
Under  sect.  6  of  20  &  21  Yict.  o.  43, 1  think  it  is 
in  our  discretion  to  make  an  order  as  to  the  appel- 
lant's costs  below  upon  the  disposal  of  the  case  : 
but  there  seems  to  have  been  in  this  case  no  reason 
for  doingj  so,  even  if  the  delay  did  not  entirely 
preclude  it. 

BniU  discharged  with  sosts. 

.Attorneys  for  appellant,  T.  White  and  Sons,  for 
GT.  H.  Cook,  Bath. 

Attorneys  for  respondent,  Dohinson  and  Gears 
for  F.  H.  Moger,  Bath. 
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WedneedoAf,  April  30, 1873. 
Jokes  v.  Coofsb. 

Lieeneing  Adt  1872  —  Conviction  during  current 

licence — Bight  accnied. 
The   appellant   was    convicted   by  justices  tmder 
the  JAcenevng  Act,  1872,   sect,  24,  for  wdoM- 
fMg  altowvng  beer  to   he  consumed  on  his  'pre' 
mises  at  the  hov/r  of  two  vn  the  morning  of  the 
ISih  Sept.  1872.     The  Licensi/ng  Act  1872  came 
into  operationon  10th  Aug.  1872,  hut  the  appeUa/nt 
held  a  licence  CMihorisvng  hi/m  to  sell  hy  retail  eX' 
eiseahle  liquors,  wUhoui  limitation  ofJwwrs  except 
on  Sundays,  iohich  was  expressed  to  continue  vn 
force  until  10th  Oct.  1S72. 
Udd  {Jby  Blackburn  amd  Archibald  JJ,,  dissentiente 
Quain,  J.),  that  the  Licensing  Act,  1872,  applied 
to  current  licenses  from  the  passing  of  the  Act, 
as  ufell  as  to  fidwe  licences. 
This  was  a  case  stated  by  justices  for  the  borongh 
of  Eliddermmster,  in  the  county  of  Worcester, 
under  the  statute  20  &  21  Yidt.  c  43,  for  the  pur- 
pose of  obtaining  the  opinion  of  the  court  on  a 
question  of  law,  which  arose  as  hereinafter  stated. 
At  a  petty  session,  holden  at  the  Guildhall, 
Eiddermister,   in   and  for  the    said  borough  of 
Kidderminster,  on   27th   Sept.    1872,    an    infor- 
mation   was    heard  preferred  by  Paul    Stephen 
Cooper  (hereinafter  called  the  respondent)  against 
Joseph  Jones  (hereinafter  called  the  appeUant), 
under  the  24th  sect  of  an  Act  of  Parliament  passed 
in  the  year  1872,  35  &  36  Vict.  o.  94,  intituled,  "  An 
Act    for    Begulating   the    Sale   of    Intoxicating 
Liqaors,"  and  which  received  the  Eoyal  assent 
on  10th  Aug.  1872,  and  is  called  the  Licensing  Act 
1872. 

The  following  is  a  copy  of  sect.  24  of  the 
Act: — 

Snbjeot  as  hereinafter  mestioned,  all  premises  on  which 
intoxicating  liquors  are  sold,  or  exposed  for  sale  by  retail, 
■hall  be  doaed  as  follows,  that  is  to  say : 

(1.)  [This  subsection  relates  to  the  Oity  of  London,  or 
the  liberties  thereof,  and  does  not  app^  in  any  way  to 
the  present  case.! 

(2).  If  situated  bej^ond  the  city  of  London  and  the 
liberties  thereof,  and  the  parishes  or  places  subject  to 
tiie  jurisdiction  of  the  Metropolitan  Board  of  Works,  or 
b^ond  the  four  mile  radius  from  Charing-cross,  on 
Sunday,  Christmas  Day,  and  Gk>od  Friday,  durinpr  the 
whole  day,  before  the  hour  of  half-past  twelve  (or  if  the 
iioemsing  justices  direct,  one)  in  the  afternoon,  and 
between  the  hours  of  half -past  two  (or  if  one  be  the  hour 
of  opening,  then  three)  and  six  in  the  afternoon,  and 
after  the  hour  of  ten  (or  if  the  licensing  justices  direct, 
uaj  hour  not  earlier  than  nine,  and  not  later  than  eleven) 
at  night,  and  on  aU  other  days  before  the  hour  of  six 
(or  if  the  licensing  justices  direct,  uiy  hour  not  earlier 
than  five,  and  not  later  than  seven)  in  the  morning,  and 
after  the  hour  of  eleven  (or  if  the  licensing  justices  direct, 
any  hour  not  earlier  than  ten  and  not  later  than  twelve) 
at  night. 

Any  person  who  sella  or  exposes  for  sale,  or  opens  or 
keeps  open,  any  premises  for  the  sale  of  intoxLcatingliquors 
dozing  the  time  that  such  premises  are  directed  to  be  closed 
by  or  in  pursuance  of  this  section,  or  during  such  time 
aa  aforesaid  allows  any  intoxicating  liquors  to  be  con- 
mimed  on  such  premises,  shall,  for  the  first  offence  be 
liable  to  a  penal^  not  exceeding  101.,  and  for  any  sub- 
sequent offence  to  a  penalty  not  exceeding  201,  Any 
oonviction  for  an  offence  against  this  section  shall  be 
recorded  on  the  license  of  we  i>ersom  convicted,  unless 
the  convicting  magistrate  or  justices  shall  otiierwise 
direct. 

None  of  the  provisions  contained  in  this  section  shall 
preclude  a  person  licensed  to  sell  any  intoxicating  liquor 
to  be  consumed  on  the  premises  from  selling  such  liquor 
to  honAfide  travellers,  or  to  persons  lodging  in  his  house. 
Kothing  in  this  section  contained  shall  preclude  the  sale 
at  any  time,  at  a  railway  station,  of  intoxicating  liquors 


io  persona  arriving  at  or  departing  from  such  station  by 
railroad. 

An  order  for  the  alteration  of  the  closing  hours  in 
pursuance  of  subsection  two  of  this  section  may  be  made 
by  the  licensing  justices  at  any  Qeneral  AuTiTial  Licensing 
Meeting,  or  any  adjournment  thereof,  held  in  pursuance 
of  theAot  of  9  Geo.  4,  c.  61 ;  and  also  in  Middlesex  or 
Surrey,  at  any  time,  before  the  next  G^eral  Aunual 
licensing  Meeting  at  any  si>ecial  sessions  summoned  for 
the  purpose,  provided  that  twenty-one  days  at  the  least 
before  any  such  meeting  or  adjournment,  notice  be  given, 
in  tlie  same  manner  as  is  prescribed  by  the  last-men- 
tioned  act  for  the  holding  of  such  meeting  or  adjournment, 
that  the  alteration  of  the  closing  hours  will  then  be  con- 
sidered :  Provided  that  no  order  allowing  licensed  pre- 
mises to.  remain  open  after  the  hours  of  ten  at  night,  on 
Sunday,  Christmas  day,  or  GK>od  Friday,  or  after  the  hour 
of  eleven  at  night  on  other  days,  shall,  as^  to  such  allow- 
ance, apply  to  premises  in  respect  of  which  a  certificate 
is  in  force,  under  The  Wine  and  Beerhouse  Acts  1869 
and  1870. 

Provided  further,  that  premises  in  respect  of  which 
such  certificate  is  in  force,  if  situated  in  a  town  contain- 
ing less  than  2500  inhabitants,  and  beyond  the  city  of 
London,  and  the  liberties  thereof,  and  the  parishes  or 
places  subject  to  the  jurisdiction  of  the  Metropolitan 
Board  of  Works,  or  beyond  the  f  our.mile  radius  from 
Charing-cross,  shall  not  on  any  day  be  open  after  the 
hour  of  ten  at  night. 

Anv  order  made  by  the  licensing  justices  for  the  al- 
teration of  closing  hours,  shall  not  come  into  operation 
until  tiie  expiration  of  one  month  after  the  date  thereof, 
and  in  the  meantime  shall  be  advwtised  in  such  manner 
as  the  licensing  justices  shall  direct. 

The  borough  of  KidderminBter  contains  a  popu- 
lation of  upwards  of  19,000,  and  is  situated  beyond 
all  the  places  mentioned  in  sub-section  2. 

Ko  alteration  has  been  made  by  the  licensing 
justices  for  extending  the  hours  for  keeping  open 
licensed  premises  beyond  the  times  fixed  by  the 
Act. 

The  information  against  the  appellant  was  dated 
23rd  Sept.  1872,  and  stated  that  on  the  18th 
September,  1872,  at  the  borough  of  Kidderminster, 
in  the  county  of  Worcester,  one  Joseph  Jones,  then 
being  a  duly  licensed  ale-house  keeper,  at  his  house 
and  premises  there  situate,  known  by  the  sign  of 
the  Land  Oak,  did  then  and  there  unlawfully 
allow  intoxicating  liquor  to  wit,  beer,  to  be  con- 
sumed on  his  said  premises  before  the  hour  of  six 
in  the  morning  of  the  said  day,  to  wit,  at  the  hour 
of  two  in  the  morning  by  persons  not  being  bond 
fide  travellers,  or  persons  lodging  in  his  said 
house,  contrary  to  the  statute  in  that  case  made 
and  provided. 

The  appellant  held  a  licence  from  the  Justices, 
granted  to  him  on  the  25th  Aug.  1871,  of  which 
the  following  is  a  copy,  and  which  was  renewed  by 
the  Justices  since  the  passing  of  the  Licensing 
Act,  1872,  namely  on  the  30th  Aug.  1872,  for  the 
ensuing  year. 

The  following  is  a  copy  of  the  licence  granted  to 
appellant  in  1871 : 

[Boro*  of  Kidderminster,  couni^  of  Worcester.l  At 
the  general  ftTiwnal  licensing  meeting  of  Her  Majesty's 
Justices  for  the  borough  of  Kidderminster,  in  the  county 
of  Worcester,  holden  at  the  Guidhall,  in  the  borongh  of 
Kidderminster,  on  the  25th  Aug.  1871,  for  the  purpose  of 
granting  licences  to  persons  keeping  inns,  alehouses,  and 
victualling-houses,  to  sell  exciseable  liquors  by  retail  to  be 
drunk  or  consumed  on  their  premises,  We  being  three 
of  Her  Majesty's  justices  of  the  peace  acting  for  the  said 
borough,  and  being  the  majority  of  those  assembled  at 
the  said  meeting,  do  hereby  authorise  and  empower  Joseph 
Jones,  now  dwelling  at  Land  Oak  in  the  said  borough,  and 
keeping  an  inn,  alehouse,  or  viotualling-house,  at  the 
sign  of  the  "  Land  Oak  "  in  the  said  borough,  to  sell  by 
retail  therein,  and  in  the  premises  thereunto  beloaging, 
ail  such  exciseable  liquors  as  the  said  Joseph  Jones  shall 
be  licenced  and  empowered  to  sell  under  the  authority 
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and  permusion  of  any  excise  lioenoe,  and  to  pennit  all 
BTioh  liquors  tti  be  drnnk  or  oonsnmed  in  his  said  house, 
or  in  the  premises  thereunto  belon^g ;  provided  that 
he  do  not  iraudulentij  dilute  or  adulterate  the  same,  or 
sell  the  same  knowing  them  to  have  been  fraudulently 
diluted  or  adulterated,  and  do  not  use  in  the  selling 
thereof  any  weights  or  measures  that  are  not  of  the  legu 
standard,  and  do  not  wilfully  or  knowingly  permit 
drunkenness  or  other  disorderly  oonduot  in  hifl  nouse  or 
premises,  and  do  not  knowingly  suffer  any  unlawful  games, 
or  an^  gaming  whatsoeyer. therein,  and  do  not  knowingly 
permit  or  suifer  persons  oi  notoriously  bad  oharaoterto 
assemble  and  meet  togethat  therein ;  and  do  not  keep 
open  his  house  ezoept  for  the  reception  of  trayellers ;  nor 
permib  or  suffer  any  beer,  or  other  ezoiBeable  liquor,  to  be 
oonyeyed  from  or  out  of  his  premises  during  the  usual 
hours  of  the  morning  and  af tenioon  Divine  S<^yioe  in  the 
church  or  chapel  of  the  parish,  or  place,  in  which  his 
house  is  situated,  on  Sundays,  Christmas  Day,  or  Qood 
Friday  :  but  do  maintain  gt)od  order  and  rule  therein ; 
and  this  licence  shall  continue  in  force  from  the  10th  Oct. 
next  until  the  expiration  of  one  whole  year  thence  next 
ensuing  and  no  longer.  Provided  that  tiie  said  Joseph 
Jones  shall  not  in  the  meantime  become  a  sherifTs  officer, 
or  officer  executing  the  powers  of  any  court  of  justice :  in 
either  of  which  cases  this  licence  shall  be  void. 

Given  under  our  hands  and  seal  on  the  day  and  at  the 
place  first  above  written— Samuel  Lov^  (L.S.),  William 
Cowen  (Ii.S.),C.£.  JeiEries  (L.S.). 

Upon  the  hearing  of  the  information,  evidence 
was  given  in  support  of  it  snfficient  to  satiBfy  the 
magistrates  that  the  appellant  was  gaUty  of  the 
offence  with  which  he  was  charged. 

Upon  the  hearing  the  appellant  was  present  with 
his  attorney,  who  did  not  dispute  the  fa^ts  as 
proved  by  the  respondent ;  but  he  contended  that 
the  appellant  was  entitled  under  the  licence  of  1871 
to  keep  his  house  open  at  all  times  except  Sundays, 
Good  Fridays,  and  Christmas  day,  as  mentioned 
in  the  licence,  notwithstanding  that  the  Act  of 
1872  came  into  operation  on  the  day  on  which  it 
received  the  Boyal  assent,  viz.,  the  10th  Aug.,  and 
notwithstanding  the  24th  sect,  of  the  said  Act 
before  mentioned  fixing  the  hours  of  closing ;  and 
he  contended  that  the  appellant  had  acquired  such 
right  under  such  licence,  and  under  subsect.  3  of 
sect.  75  (the  repeaUng  section)  of  the  Licensing  Act 
1872. 

The  following  is  the  repealing  section  (75)  of  the 
Licensing  Act  1872 : 

The  several  Acts  set  forth  in  the  second  schedule 
hereto  shall  be  repealed  to  the  extent  to  which  such  Acts 
aret  herein  expressed  to  be  repealed,  and  in  particular 
there  shall  be  repealed  so  much  of  the  Wine  and  Beer- 
houses Acts  as  makes  such  Acts  temporary  in  their  dura- 
tion, and  the  said  Acts  shall  henceforth  be  perpetoal. 

Provided  that  the  repeal  enacted  in  this  Act  shall  not 
affect : 

First,— Any  security  given  before!  this  Act  comes  into 
operation. 

Secondly, — Anything  duly  done  before  this  Act  comes 
into  operation. 

Thirdljr,— -Any  right  acquired  or  liability  accrued 
before  this  Act  comes  into  operation. 

Fourthly,— Any  removal  of  a  license  or  certificate  in 
pursuance  of  the  second  section  of  Intoxicating  Liquor 
Licensing  Suspension  Act  1871.  " 

Fifthly, — Any  penalty,  forfeiture,  or  other  punish- 
ment incurred,  or  to  be  incurred,  in  respect  of  any  offence 
committed  before  this  Act  comes  into  operation. 

Sixthly, — The  institution  of  any  legal  proceeding*  or 
any  other  remedy  for  ascertaining,  enforcing,  or  recover- 
ing any  such  liability,  penalty,  forfeiture,  or  punishment 
as  aforesaid. 

Provided  also  that  in  the  case  of  persona  intending 
to  apply  for  Billiard  Licences  under  the  Act  of  8  &  9 
Vict.  c.  109,  intituled  An  Act  to  amend  the  law  concern- 
ing games  and  wagers,  or  for  the  transfer  of  such 
licences,  the  same  notices  shall  be  given  as  are  b^  this 
Act  required  in  the  case  of  licences  as  defined  by  this  Act, 
or  as  near  thereto  as  droumstances  admit ;  and  any 


person  convicted  of  an  offenoe  against  the  tenor  of  a 
billiard  licence,  or  of  any  offence  declared  by  the  last 
mentioned  Act  to  be  an  offence  against  the  tenor  of  a 
licence  as  defined  by  this  Act,  shall  be  punished  under 
this  Act  in  the  same  manner  in  all  respects  as  a  Uoensed 
person  within  the  meaning  of  this  Act  is  pumaliabla 
under  this  Act  for  suffering  any  gaming  or  any  unlawful 
game  to  be  carried  on  on  his  premises ;  and  in  construing 
tiie  last  mentioned  Act  any  x^erenoe  to  the  Intoxicating 
liquor  licensing  Act  1828,  shall  be  construed  to  refer  to 
that  Act  as  amended  by  this  Act. 

The  repealed  sections  of  9  G^.  4.,  under^ 
which  the  licence  of  1871  was  granted,  are  6, 10, 
11,  so  much  of  sect.  13  aa  relates  to  the  form  of 
licence,  sections  18,  19,  20,  21,  22,  23,  25,  26,  27, 
28,  29,  except  so  far  as  the  three  last-mentioned 
sections  relate  to  the  renewal  of  licences,  or  to  the 
transfer  of  licences  under  sects.  4  and  14  of  the 
same  Act ;  also  sects.  31,  32,  33,  and  34. 

Notwithstanding  the  contention  on  the  part  of 
the  appellant's  attorney,  the  justices,  being  of 
opinion  that  the  terms  of  the  licence  granted  to  the 
appellant  at  the  general  annual  licensing  meet- 
ing, in  1871,  in  so  far  as  it  was  repealed,  altered,  or 
varied  hj  the  Licensing  Act  1872,  took  effect  from 
the  passing  of  the  Licensing  Act  1872,  held  that 
the  said  appellant  did  not  acquire  any  right  within 
the  meamng  of  the  word,  as  used  in  sub-sect.  3 
of  s^ct.  75  01  the  said  Act  under  such  licenoe  to 
allow  intoxicating  liquors  to  be  consumed  on  his 
premises  during  the  prohibited  hours  mentioned 
in  the  24th  section  of  the  Licensing  Act,  1872  ;  and 
they  accordingly  gave  their  determination  ac^ainst 
the  said  appellant,  and  convicted  him  in  the 
penalty  of  408.  and  costs,  or,  in  default  of  payment, 
to  be  imprisoned  in  the  House  of  Correction  at 
Worcester,  and  there  kept  to  hard  labour  for  the 
space  of  fourteen  days,  unless  the  said  several  sums 
should  be  sooner  paid ;  and  they  ordered  the  con- 
viction of  the  said  appellant  to  be  indorsed  on  his 
licence. 

The  question  of  law  for  the  opinion  of  the  court 
was  as  follows : 

Whether  the  appellant  under  the  licence  granted 
to  him  at  the  general  annual  licensing  meeting, 
held  on  the  25th  Aug.  1871  (expiring  10th 
Oct.  1872),  could  still  Keep  his  house  open  as 
before  the  passing  of  the  Licensing  Act  187^  (and 
under  the  circumstances  stated  in  this  case)  until 
the  10th  Oct.  1872,  as  a  right  acquired  under 
such  licence  coming  within  the  terms  of  sub-section 
3  of  sect.  75  of  the  Licensing  Act  1872. 

If  the  court  should  be  of  opinion  that  the 
justices  were  right  in  conyicting  the  appellant,  as 
before  stated,  then  the  conyiction  was  to  stand ; 
but  if  the  court  should  be  of  opinion  otherwise, 
then  the  conyiction  against  the  appellant  was  to 
be  quashed. 

And  the  court  is  humbly  solicited,  according  to 
the  power  vested  in  the  court  by  the  said  statute 
20  &  21  Yict.  c.  43,  to  remit  tne  case  to  them  the 
justices,  with  the  opinion  of  the  court  thereon,  or 
to  make  such  other  order  as  to  the  court  niay 
seem  fit. 

T,  5.  Pritcha/rd  argued  for  the  appellant  accord- 
to  the  conteotion  oefore  the  justices:  he  also 
relied  upon  sect.  48,  by  which  "  eyery  licence  gran  ted 
after  the  commencement  of  this  Act  shall  be  in 
such  form  as  may  from  time  to  time  be  prescribed 
by  a  Secretary  of  State.  Proyided,  that  licences 
granted  at  any  general  annual  licensing  mooting 
or  adjournment  thereof,  between  the  20th  Aug. 
and  the  end  of  Sept.  1872,  shall  be  in  the 
forms  heretofore  in  use,  but  any  conditions  con- 
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tained  in  anj  lioenoe  so  granted,  which  are  con- 
tnuy  to  the  provisions  of  this  Act,  shall  be  of  no 
effect" 

The  respondent  did  not  appear. 

Blackbuiik,  J. — I  think  in  this  case  the  oon- 
gtniction  of  the  Licensing  Act  is  not  very  clear. 
We  have  had  reason  before  to  know  that  the  Act 
was  not  carefhlly  drawn,  and  there  is  certainly  some 
difficulty  in  the  point  here  raised.  It  is  contended 
that  the  appellant  under  his  licence  of  1871,  took  a 
vested  interest  until  that  licence  expired,  which 
was  not  before  Oct.  1872.  The  23rd  section  of 
tiie  Licensing  Act  1872,  provides  power  to  justices 
to  dose  licensed  houses  in  case  of  riot,  and  imposes 
a  penalty  not  exceeding  "£50  on  any  person  keeping 
hu  premises  open  dunng  any  time  at  which  the 
justices  have  ordered  them  to  be  closed.  Fart  of 
this  is  a  mere  re-enactment  of  the  old  law,  and 
part  of  it  is  new  legislation.  It  seems  quite  plain 
that  the  latter  part,  which  is  new,  came  into  oper- 
ation with  the  former,  immediately  upon  the 
passing  of  the  Act.  The  24th  section  causes  the 
closing  of  these  hpuses  at  an  hour  earlier  than  that 
required  by  licence?  of  the  previous  year,  and  it 
iDterferes  with  the  vested  rights  of  licensed 
victuallers.  The  Legislature  at  first  sight,  therefore, 
would  be  expected  to  say  that  they  should  have 
lome  notice  of  the  change,  and  one  looks  naturally 
for  some  further  provision ;  but  nothing  of  the  kind 
is  expressly  stated.  The  2nd  sub-section  relates 
to  places  beyond  the  MetropoUtan  district,  and 
fixes  definite  times  for  closing,  with  alternative 
hours  if  the  licensing  justices  direct.  Subse- 
quently, it  provides  that  any  order  by  justices  for 
alteration  of  closing  hours  shall  not  come  into 
operation  until  a  month  after  it  is  made ;  but  it 
does  not  seem  to  me  to  afiect  the  time  at  which  the 
Act  generally  is  to  come  into  operation :  it  merely 
prevents  the  justices'  direction  as  to  different 
nours  from  coming  into  force  for  a  month.  The 
provisions  as  to  closing  premises,  are  without  con- 
dition of  any  kind,  except  as  to  the  altemaiiive 
hours  which  justices  may  fix,  and  I  can  see  nothing 
to  limit  the  operation  of  the  Act  after  its  com- 
mencement in  places  where  the  licensing  Justices 
have  not  adopted  any  hours  for  closing,  difierent 
from  those  fixed  by  the  Act.  There  is  no  condition 
in  the  old  licence  that  the  appellant  shall  be 
allowed  to  open  his  house  to  any  particular  time, 
and  no  hour  has  been  specially  adopted  by  the 
justices  in  his  district.  I  think,  therefore,  that  in 
iiis  case,  tiie  Act  came  into  operation  at  once  upon 
its  passing.  I  cannot  see  that  the  48th  section 
affects  this  matter,  for  it  relates  only  to  licences 
granted  between  the  20th  Aug.  and  the  end  of 
Sept.  in  the  year  1872.  I  think,  therefore,  the 
justices  were  right,  although  I  cannot  say  that 
the  matter  is  free  from  doubt. 

QuAin,  J. — I  am  sorry  I  cannot  agree  with  my 
brother  Blackburn.  1  do  not  think  the  Act  was 
intended  to  apply  to  the  then  current  licences. 
It  is  a  recognised  principle  of  legislation  that 
vested  rights  should  be  attended  to,  and  there  are 
no  express  words  applying  to  this  case.  By  his 
old  hoence  the  appellant  had  a  right  to  keep  open 
his  house  during  all  hours  of  the  week,  except  at 
certain  times  on  Sundajrs,  as  long  as  the  licence 
lasted.  In  the  24th  section,  the  Legislature  deals 
with  licences  granted  by  justices  having  power  to 
alter  the  hours  for  opemng  and  closing,  and  it 
strikes  me  that  the  section  relates  to  future 
licences  only.    I  am  fortified  in  that  opinion  by 


the  48th  section  which  provides  that  licences 
granted  in  Aug.  after  the  20th,  and  in  Sept. 
1872  "  shall  be  in  the  forms  heretofore  in  use,  but 
any  conditions  contained  in  any  licence  so 
granted  which  are  contrary  to  the  provisions  of 
this  Act  shall  be  of  no  effect."  Now  if  the  statute 
itself  had  destroyed  such  conditions  in  all  licences, 
these  words  would  be  wholly  unnecessary,  and 
indeed  could  not  apply;  if  the  24th  section  was 
intended  to  come  into  operation  on  the  10th 
Auffust,  a  licence  granted  between  the  20th  Aug. 
and  the  end  of  September,  although  in  the  old 
form,  would  have  no  effect  so  far  as  related  to 
any  conditions  it  contained  contrary  to  the  pro- 
visions of  this  Act ;  and  the  proviso  in  this  48th 
section  would  be  superfluous.  Again,  it  is  argued 
that,  sect  75,  which  repeals  previous  licensing 
Acts,  but  saves,  amongst  other  things  "  (3)  Any 
right  acquired,  or  liability  accrued,  before  this  Act 
comes  into  operation,"  does  not  apply  to  licences 
then  current.  On  this  point  my  opinion  is  not 
strong ;  I  entertain  some  doubt  whether  this  case 
oomes  within  either  of  the  exceptions  to  that 
section ;  the  statute  9  Geo.  4,  c.  61,  which 
authorises  the  Ucence  at  that  time  enjoyed  by  the 
appellant,  and  which  empowered  him  to  keep  his 
house  open  at  all  hours  on  week  days,  is  expressly 
repealed  by  that  section,  and  it  seems  to  me, 
although  I  nave  not  a  strong  opinion  about  it,  that 
this  is  a  right  which  the  appelWt  acquired  under 
that  statute.  At  all  events  there  is  some  found- 
ation for  the  arirument  that  this  right  is  saved  by 
the  proviso  to  this  repeal  clause.  When  I  consider 
the  importance  of  this  privilege  to  the  appellant, 
and  the  serious  penalty  imposed  upon  a  breach  of 
the  new  conditions  by  mdorsement  of  a  conviction 
upon  the  licence,  and  because  there  are  no  words 
in  the  Act  expressly  curtailing  the  effect  of 
previous  licences,  I  conclude  that  this  is  a  case 
not  within  the  Act,  and  that  the  appeUant  ought 
not  to  have  been  convicted. 

Abchibald,  J. — I  agree  with  my  brother  Black- 
bum;  I  think  the  24th  section  was  intended  to 
come  into  force  immediately  upon  the  passing  of 
the  Act,  and  without  any  oraer  of  justices.  A 
certain  time,  a  month's  notice,  is  prescribed  if  the 
licensing  justices  alter  the  hours.  There  is  nothing 
hat  I  can  see  in  the  preamble,  or  in  the  enacting 
part  of  the  statute,  to  confine  the  application  ci 
this  legislation  to  future  licences.  It  might  have 
been  equitable  to  protect  licences  in  existence 
under  former  Acts,  but  I  think  as  it  is  drawn  we 
are  bound  to  ^ve  effect  to  this  Act  in  relation  to 
all  licences.  The  strongest  argument  against  this 
view,  as  it  seems  to  me,  is  that  deduced  from  the 
48th  section ;  but  it  is  not  sufficient  to  override 
the  express  provisions  of  the  24th.  As  to  the 
repealing  section,  I  think  the  24th  must  take  effect 
without  reference  to  any  repeal  of  former  Acts, 
and  moreover  I  do  not  think  this  was  a  right 
acquired  within  the  meaning  of  the  saving  clause 
rehed  upon.  It  appears  to  me  that  the  conviction 
was  rignt. 

Judgment  for  respondent. 
Attorneys  for  appellant,  JS.  J.  and  T.  Child,  for 
Scuandere,  Jun.,  Kidderminster. 
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Monday,  Manf  5, 1878. 

Rbg.  i;.  The  Matos,  &c,,  of  Liybbpool. 

MurUcfvpal  corporation  —  Application   of  borough 

ffmds — PvhUc  henefU  of  vnhdbiicmtt — Swrphu — 

5^6  WiU.  4,  0.  76,  *.  92. 

Dwmg  the  progreet  of  the  Liverpool  Tramways 

Act  1871   through   Farliament,    the    Liverpool 

Town  OotmoU  authorised  the  Town  Olerk  to  make 

terms  for  the  pu/rchase  of  trarmoays  with  the  com' 

pony  promoting  the  BiU,    Amongst  other  terms  of 

arrangement    he    agreed    that    the    corporaMon 

should  pay  the  expenses  of  the  BiU  if  they  resolved 

to  take  the  tramways  according  to  their  powers  in 

the  BiU,    The  cowncU  consented  to  these  terms, 

and  bbfter  the  Act  was  passed  resolved  to  take  the 

tramways;  they  afterwards  resoloed  to  pay  the 

expenses  agreed  to.    The  sv/rphis  of  the  oorough 

fwnds  in  the  year  of  these  resolutions  was  less 

than  the  amount  of  the  expenses,  hut  in  the  stibse' 

quent  years  the  su/rphis  was  greater  than  that 

amount. 

Held  upon  mondam^is  to  the  Town  Oowndl  to  pay 

these  expenses  that   there    was  nothing  in  the 

Municipal  Corporations  Ad  1835  to  prevent  the 

payment  of  this  davm. 

On  the  30th  Jan.  H,  Lloyd,  Q.G.  cm  behalf  of  the 

Liverpool  Tramways  Company  obtained  a  rale  nisi 

calling  npon  the  mayor,  aldermen,  andoonncillors  of 

the  borough  of  Liverpool  to  show  canse  why  a  writ 

of  mandam/us  shoald  not  issue  directed  to  them, 

commanding  them  to  make  and  deliver  to  the 

treasurer  of  the  said  borough  an  order  in  writing, 

duly  signed  and  countersigned,  as  directed  by  the 

Act  of  6  &  6  Will.  4,  c.  76,  s.  59,  for  payment  by 

him  to  the  Liverpool  Tramways  Company  of  the 

sum  of  34211.  6«.  10(2.  in  respect  of  the  expenses 

incurred  in  passing  The  Liverpool  Tramways  Act 

1871,  and  of  the  said  company^  application  for  a 

provisional  order. 

The  Liverpool  Tramways  Company  was  incor- 
porated by  an  Act  passed  in  1868,  by  which  the 
said  company  was  authorised  to  construct  certain 
tramways  in  the  borough  of  Liverpool,  and  by  t^e 
70th  section  the  company  was  required  to  assent 
to  any  application  that  might  be  made  to  Parlia- 
ment by  the  corporation  of  Liverpool  for  the  pur- 
chase of  the  company's  tramways  within  eleven 
years  of  the  passing  of  the  Act. 

In  the  year  1870  the  company  obtained  another 
Act  authorising  an  extension  of  one  of  their 
lines,  power  being  eiven  to  the  corporation,  as 
in  the  former  Act  of  1868,  to  purchase  the  exten- 
sion. 

In  1871  a  Bill  was  promoted  by  the  said  com- 
pany for  the  purpose  of  enabling  the  company  to 
construct  several  other  tramways  in  Liverpool  and 
the  neighbourhood.  The  company  had  also  duly 
taken  the  necessary  steps  preliminary  to  an  appli- 
cation to  the  Board  or  Trade  for  a  provisional 
order  under  the  Tramways  Act  1870  authorising 
the  construction  of  the  same  tramways. 

During  the  progress  of  the  said  Bill  through 
Parliament  sundir  negotiations  took  place  between 
the  directors  of  the  said  company,  and  the  general 
and  parliamentary  committee  of  the  council  of  the 
borough  of  Liveroool,  and  in  February  1871  an 
interview  took  place  between  a  deputation  ap- 
pointed for  the  purpose  by  the  said  parliamentary 
committee  on  behalf  of  the  said  council,  and  the 
chairman  and  solicitor  of  the  said  company.  At 
this  interview  terms  of  arrangement  were  dis- 


cussed, and  eventually  agreed  upon,  by  which  a 
clause  was  to  be  inserted  in  the  Act  entitling  the 
corporation  to  a  transfer  of  the  company's  powers 
wiui  respect  to  all  the  lines,  except  that  along 
Whitechapel,  "upon  notice  within  six  months 
after  the  passins  at  the  Act,  upon  payment  of  the 
company  s  paruamentary  expenses  incurred  in 
obtaining  the  Act  of  187i,  and  In  connection  with 
the  application  for  the  provisional  order." 

On  the  8th  March  1871,  a  resolution  was  duly 
passed  by  the  council  of  the  borough,  "  That  the 
recommendation  to  withdraw  further  opposition  to 
the  Liverpool  Tramways  Bill  on  the  tramways 
company  acceding  to  the  terms  of  arrangement 
recommended  by  the  cofaunittee,  and  securing 
their  insertion  in  the  Bill,  be  approved.'* 

Subsequently  an  agreement  was  finally  settled 
and  agreed  to,  and  one  part  was  signed  for  the 
corporation  of  Liverpool  by  the  town  clerk.  In 
this  agreement  tiie  terms  of  arrangement  pre- 
viously mentioned  were  embodied,  and  in  pur- 
suance of  the  agreement  sections  7  and  27  were 
inserted  in  the  Bill  which  was  afterwards  passed 
on  the  24th  July,  1871,  34  A  36  Vict.  c.  dvii, 
(The  Liverpool  'mmiways  Act  1871). 

Although  no  mention  is  made  in  the  Act  of 
Parliament  as  to  the  agreement  by  the  corpora- 
tion to  pay  the  expenses  of  promoting  the  Act, 
it  formed  part  of  the  agreement  signed  by  the 
town  clerk,  and  it  was  stated  in  two  reports 
drawn  by  the  town  clerk  upon  direction  ot  the 
council. 

On  the  4th  Oct.  1871,  the  council  duly  resolved, 
"That  the  council  do  hereby  elect  to  assume  the 
the  powers  to  construct  and  maintain  the  tram- 
ways within  the  borough  (except  the  Whitechapel 
route)  authorised  by  the  Liverpool  Tramways  Act 
1871,  pursuant  to  the  provisions  for  that  purpose 
contained  in  the  7th  section  of  that  Act.  Upon 
notice  of  this  resolution  to  the  said  company,  the 
expenses  payable  by  the  corporation  under  the 
aforesaid  agreement,  were  referred  to  an  arbitrator, 
Mr.  Hall,  who  settled  them  at  34211.  6«.  lOci. 

In  1872  the  Corporation  of  Liverpool  obtained 
the  passing  d  the  Liverpool  Tramways  tPurtdiase) 
Act,  enabling  them  to  carry  out  the  above  resolu- 
tion of  the  council. 

On  the  14th  Aug.  1872,  the  council  duly  passed 
a  resolution  "That  the  account  of  expenses  of 
obtaining  the  Act  (of  1871)  as  allowed,  amounting 
to  3421Z.  %s.  10(2.,  and  Mr.  Hall's  charges  341.  bs,  2d,, 
bejpaid." 

Objection  to  the  payment  of  this  sum  to  the  said 
company  was  afterwards  made  by  some  ratepayer, 
and  no  order  or  writing  for  payment  of  the  said 
sum  had  been  signed  by  three  members  of  the 
council,  and  countersigned  by  the  town  clerk,  as 
required  by  5  &  6  Will.  4,  c.  76,  s.  59,  for  the  pay- 
ment of  borough  funds.  The  corporation  now 
refused  payment. 

It  was  stated  in  the  affidavit  of  the  chairman  of 
the  said  company,  that  he  believed  that  from  the 
14th  Aug.  1872  hitherto,  there  had  always  been  ^ 
surplus  of  the  Liverpool  Borough  Fund  more  thaaS 
sumcient  for  the  amount  claimed;  it  appeared, 
however,  by  the  affidavit  of  the  borough  treasurer, 
that  on  the  said  14th  Aug.  1872,  the  surplus  of  the 
borough  Aind,  which  hf^  not  been  applied  under 
the  direction  or  by  resolution  of  the  council,  for  the 
public  benefit  of  the  izdiabitants,  and  improvement 
of  the  said  borough,  amounted  to  the  sum  of 
8U.  14«.  6(2.,  and  no  more ;  and  that  the  amouiit  of  the 
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sonliis  not  applied  as  aforesaid,  on  the  18th  April 
1873,  the  date  of  the  affidavit,  was  38761. 3«.  lid. 

The  town  derk  of  the  boroagh  of  Liverpool 
sliatod  b;^  affidavit^  that  the  question  of  paying  the 
oosts  dlumed  by  the  Tramway  Company  ont  of  the 
sorplas  income*  of  the  borough  fond,  was  not 
niaed  or  cGnsidered  at  the  meetmg  of  the  council 
on  the  said  14th  Aug.  1872,  and  that  idl  grants 
or  pa;pnents  from  time  to  time  made  out  of 
(he  said  surplus  income,  are  always  expressed  to 
be  so  made  in  the  respective  resolutions  autho- 
lising  such  paymmits. 

By  sect.  83  of  the  Liverpool  Tramways  Act  1871, 
"  Afl  costs,  charges,  and  expnenses  of  and  incident 
to  the  preparing  for,  obtaining,  and  passing  of 
this  Act,  or  otherwise  in  relation  thereto,  shafi  be 
psid  by  the  oompany." 

MiwH»rd,  Q.  G.,  Herschell,  Q.  C,  and  Qulhf 
showed  cause  on  behalf  of  the  Liverpool  Town 
CoundL — The  arrangement  by  the  town  clerk, 
ind  the  resolution  of  the  council  both  required  a 
provision  in  the  local  Act  for  the  payment  of  these 
costs ;  and  whatever  was  the  object  of  omitting  to 
insert  such  a  clause,  it  clearly  was  never  intended 
to  pledge  the  surplus  of  the  borough  fund,  the 
ezistenoe  of  which  at  that  time  could  not  have  been 
known.  Moreover  the  sulplus  of  the  year  in 
which  the  resolution  to  pay  tnese  costs  was  passed, 
amounted  to  about  80i.,  and  the  case  therefore 
comes  within  the  authority  of  Beg,  v.  The  Mcuyor  of 
Sheffield  (L.  Bep.  6  Q.  B.  652).  lliere  some  orders 
ol  a  town  council  for  the  payment  of  the  expenses 
of  the  opposition  before  Parliament  of  a  water 
Bin,  were  moved  for  on  certiorarif  and  it  was  held 
that^  assuming  the  objects  for  which  the  expenses 
were  incurred  to  be  for  the  public  benefit  of  the  in- 
habitants of  the  boroueh,  yet  they  oould  not  come 
within  the  clause  which  enabled  the  town  ooundl 
toappty  the  funds  for  the  public  benefit  of  the 
inhabitants  of  the  borough,  as  there  was  no  sur- 
pins.  That  clause  in  sect.  92  of  the  Municipal 
Corporation  Act  1835  (5  &  6  WiU  4,  c.  76),  which 
provides  for  the  application  of  a  borough  fimd  in 
payment  of  salaries  of  the  officers,  expenses  of 
Wgess  lists,  prosecutions,  Ao,,  "and  of  all  other 
expenses  not  herein  otherwise  provided  for,  which 
shaO  be  necessarily  incurred  in  carrying  into  effect 
the  provisions  of  this  Act;  and  in  case  the  bo- 
rough ftind  shall  be  more  than  sufficient  for  the 
purposes  aforesaid,  the  surplus  thereof  shall  be 
sppoed,  under  the  direction  of  the  council,  for  the 
public  benefit  of  ttie  inhabitants  and  improve- 
ment of  the  borough.''  It  may  also  be  contended 
that  this  was  not  an  expenditure  for  the  public 
benefit  of  the  inhabitants  or  the  improvement  of 
the  borough ;  the  opposition,  indeed,  on  the  part 
of  the  ratepayers  is  on  this  ground.  Further,  this 
rule  does  not  apply  for  the  remedy  provided  by 
7  WilL  4  &  1  Yict.  c.  78,  s.  44,  for  such  a  matter 
as  this. 

H,  Lhyd,  Q.C,  Pope,  Q.O.,  and  B,  Q.  Williams, 
appeared  to  support  the  rule,  but  were  not  heard. 

BLACKBUBir,  J. — The  question  whether  this  is 
the  right  remedy  to  adopt  under  the  circum- 
stances is  for  the  prosecutors  to  decide  at  their 
peril;  all  that  we  are  required  to  do  now  is  to 
give  judgment  on  the  merits  of  the  case.  It 
seems  that  a  resolution  by  the  town  council  was 
passed  approving  of  the  terms  of  arrangement 
entered  into  by  the  town  clerk  with  the  tramwavs 
compan3r,  by  which,  amongst  other  things,  tne 
corporation  was  to  pay  the  expenses  of  the  com- 


pany's Act  of  Parliament,  if  the  corporation  should 
resolve  to  take  the  tramways.    The  corporation 
knowing  the  terms  of  the  agreement  resolved  to 
take  the  tramways,  obtained  an  Act  for  the  purpose, 
and  afterwards  resolved  to  pay  the  expenses  of 
the  company's  Act  as  fixed  by  arbitration.    The 
question  now  raised  is,  whether  the  town  councih 
has  power  to  pay  this  sum.    The  general  rule  is, 
that  bodies  corporate  must  fulfil  their  contracts 
unless  forbidden  distinctly  by  some  statute.    Here 
this  municipal  corporation  is  subject  to  4  &  5 
Will.  4,  c.  7o,  and  the  amount  claimed  cannot  be 
paid  out  of  the  borough  fund  as  an  expense  neces- 
sarily incurred  in  carrying  into  effect  the  pro- 
visions of  that  Act ;  but  the  92nd  section  proceeds 
to  provide  for  a  surplus  which  is  to  be  applied 
under  the  direction  of  the  council  for  the  public 
benefit  of  the  inhabitants  and  improvement  of  the 
borough.    It  seems  to  me  that  the  Sheffield  case 
goes  no  further  than  this ;  if  there  is  no  surplus, 
an  expense  which  is  not  within  the  terms,  "  carry- 
ing into  effect  the  provisions  of  the  Act,"  cannot 
be  paid  by  order  of  the  council  out  of  the  borough 
funds.    Here,  however,  there  is  annually  a  large 
surplus,  and  although  in  one  particular  year  it 
might  be  insufficient  for  this  claim,  there  can  be 
no  doubt  that  the  great  borough  of  Liverpool  can 
pay  as  much  without  a  speciiu  borough  rate.    It 
18  said  that  it  ought  to  oe  expressly  resolved  to 
pay  this  particular  sum  out  of  the  surplus,  but 
although  that  may  be  the  usual  practice,  it  is  no- 
where rendered  necessary.    I  construe  the  Act  to 
mean  that  when  a  town  council  has  contracted  a 
debt  for  the  benefit  or  improvement  of  the  inhabi- 
tants of  the  borough,  there  is  nothing  to  prevent 
its  bein^  paid  whenever  there  is  a  surplus  after 
satisfoction  of  the  provisions  of  the  Act.    Ko  sub- 
sequent town  council  can  repudiate   their  pre- 
decessors' debts.    Then  is  this  a  contract  for  the 
public  benefit  of  the  inhabitants  and  improvement 
of  the  borough  P    The  council  have  admitted  it  to 
be  so  by  agreeing  to  take  the  tramways ;  and  the 
Legislature  has  so  held  by  passing  these  Acts. 
I  see  no  reason  why  the  corporation  should  not 
pay  the  money  claimed.    The  rule  for  a  mcmdwmua 
therefore  must  be  absolute. 

QuAiN,  J. — I  am  entirely  of  the  same  opinion. 
I  see  nothing  to  prevent  the  corporation  from 
paying :  the  council  resolved  that  tne  town  clerk 
should  be  authorized  to  enter  into  this  agreement, 
and  subsequently  confirmed  the  terras  of  it.  I 
assume  from  the  affidavits  that  at  some  time,  since 
the  liability  was  incurred,  there  has  been  a  suffi- 
cient surplus  to  pay  it  off.  The  question  of  the 
policy  of  the  expenditure  is  one  for  the  corpora- 
tion, subject  to  the  sanction  of  the  Legislature; 
we  must  now  take  it  to  have  been  for  tne  public 
benefit  of  the  inhabitants,  and,  if  so,  why  should 
not  the  corporation  pay  costs  which  they  would 
have  themselves  incurred  if  they  had  promoted 
the  Bill  P  I  am  clearly  of  opinion  that  there  is 
nothing  illegal  in  the  council's  now  paying  the 
claim  ^  the  tramway  company. 

Archtbald,  J. — I  am  of  the  same  opinion.  I 
cannot  agree  that  a  contract  of  this  kind  is  to  be 
fulfilled  only  if  the  money  be  expressly  agroed  to 
be  paid  out  of  surplus.  To  contend  that  there 
can  be  no  surplus  until  the  accounts  are  audited  is 
the  same  thing  as  to  sa^  that  a  man  has  no  balance 
at  his  banker's  until  his  book  is  made  up.  If  it 
can  be  shown  that  this  expenditure  was  not  for  the 
public  benefit,  the  corporation  will  have  an  oppor- 


160 


MAGISTRATES'  OASES. 


C.  P.] 


Haryxt  v.  Waltbba. 


[O.P. 


tunity  of  doing  so  upon  the  retorn  to  the  man- 

da/mua. 

Bide  dbaohUe, 

Attorneys  for  the  prosecutors,  0.  L.  P.    Eyre 
and  Go,  for  Oa/mett  and  Ta/rhet,  Liverpool. 

Attorneys  for  the  defendants,  F.  Venn  and  Son, 
for  /.  Bayner,  Town  Gkrk,  Liverpool 


COUBT   OF    COMMON    PLSA8. 

B«ported  by  H.  F.  Poolbt  and  Johv  Bosb,  Esqn., 

BarriBterB-at-Law. 


Nov.  16, 1872,  and  Feb.  24, 1873. 

Haevbt  v.  Waltbks. 

Easement — Eavesdrop'— Change  in  the  mode  of 
enjoyment — Trespass. 

The  plaintiff  had  hy  user  acquvred  a  right  to  have 
his  eaves  and  gutter  project  ^over  the  defendant's 
land,  and  to  enjoy  a/n  eavesdrop  therefrom  upon 
the  defendard's  land.  He  subsequ&nUy  altered 
the  position  of  his  eaves  a/nd  gutter  hy  raising  his 
waU  three  or  four  courses  of  bricks,  and  replacing 
the  eaves  am,d  gutter  at  this  higher  elevation : 

Held,  thai  there  being  no  evidence  to  show  thai  am/y 
greater  burden  was  cast  upon  the  servient  tene' 
ment  by  the  dUeration,  the  plaintiff  had  not  thereby 
lost  his  easement. 

Thomas  v.  Thomas  (2  0.  M.  ^  B.  34),  foUc^ed. 

The  declaration  stated:   First  count. — That  the 

glaintiff  was  possessed  of  a  messuage,  to  wit,  a 
rewhouse,  and  was  entitled  to  have  tne  light  and 
air  enter  therein  through  a  certain  window  in  the 
said  brewhouse,  and  the  defendant  prevented  and 
obstructed  the  li^ht  and  air  from  entering  through 
the  said  window  mto  the  said  brewhouse,  by  erect- 
ing a  wall  near  to  and  against  the  said  window, 
whereby  the  said  brewhouse  had  been  rendered 
dark,  unwholesome,  and  of  lees  value,  and  the 
plaintiff  would  have  to  incur  expense  in  opening 
other  windows  to  obtain  light  and  air  in  the  said 
brewhouse. 

Second  count. — That  the  plaintiff  was  possessed 
of  a  messuage,  to  wit,  a  brewery,  and  also  of  a 
messuage,  to  wit,  a  stable,  and  that  before  and 
at  the  time  of  the  grievance  thereinafter  alleged, 
there  had  been  for  the  necessary  use  and  enjoy- 
ment of  the  said  brewery  and  stable,  a  certain  drain, 
channel,  or  watercourse,  whereby  all  or  a  part  of  the 
surplus  or  refuse  water  arising  in  the  said  brewery 
and  stable  was  used  to  flow  and  be  carried  off,  and 
still  of  right  ought  to  flow  and  be  carried  off  there- 
from ;  j^et  the  defendant,  well  knowing  the  right  of 
the  plaintiff  to  the  said  use  of  the  drain,  channel,  or 
watercourse  as  aforesaid,  wrongfully  and  injuriously 
stopped  up  and  destroyed  the  same,  whereby  the 
saia  surplus  and  refuse  water  was  prevented  from 
flowing  and  being  carried  away,  as  it  was  used  and 
of  right  ought  to  be,  and  was  thrown  back  in  the 
said  orewery  and  stable,  rendering  the  same  un- 
wholesome and  unflt  to  be  used  for  the  accustomed 
purpose. 

Third  count. — That  the  plaintiff  was  possessed 
of  a  messuage,  to  wit,  a  brewery,  and  a  messuage, 
to  wit,  a  stable,  and  was  entitled  to  have  the  rain 
water  that  did  and  mi^ht  from  time  to  time  natu- 
rally fall  upon  certam  roofs,  part  of  the  said 
brewery  and  stable,  drop  from  the  eaves  of  the  said 
roofs  upon  the  land  adjoining  the  said  brewery  and 
stable,^  and  to  have  the  said  eaves  project  over  the 
scdd  land,  and  the  defendant  wrongfully  removed 


the  said  eaves,  and  by  building  on  the  said  land 
close  to  and  hieher  than  the  said  roofs,  prevented 
the  said  roofs  horn  having  such  eaves  as  aforesaid 
projecting  ov&r  the  said  land,  and  prevented  such 
rain  water  as  aforesaid  from  dropping  from  the 
said  eaves  upon  the  said  land,  and  penned  back  the 
same  upon  the  said  roofs,  wherebv  the  plaintiff's 
said  brewery  was  rendered  wet  and  unhealthy,  and 
was  permanently  injured  and  lessened  in  value. 

Fourth  count. — ^HhsA  the  plaintiff  was  possessed 
of  a  brewery,  and  the  defendant  so  n^li^ently 
conducted  herself  in  and  about  the  erection  of 
buildings  in  dose  proximity  to  the  said  brewery, 
that  the  walls  and  roofs  of  the  said  brewery  were 
ixijured  by  the  said  negligence  of  the  defendant* 
and  the  tues  of  the  said  roof,  and  the  spouts  for 
carrying  off  the  rain  from  the  sud  roof,  were 
damagMl,  and  divers  bricks,  tiles,  mortar,  and 
rubbish  fell  from  the  said  buildings  into  and  upon 
the  said  brewery  of  the  plaintiff,  and  injured  the 
same,  and  damaged  the  ^oods  of  the  plaintiff 
therein,  whereby  the  plaintiff  was  put  to  expense 
in  repairing  the  said  damage,  and  lost  his  said 
goods  and  the  use  of  his  said  brewery  for  a  long 
time. 

Fifth  count. — ^That  the  pl^ntiff  was  possessed  of 
a  brewery,  and  the  defendant  wrongfully  injured 
the  roof  of  the  same  by  casting  and  throwing,  and 
causing  and  procuring  to  be  cast  and  thrown 
thereon  large  c[uantities  of  rubbish,  whereby  the 
said  roof  was  injured,  and  certain  beer  which  the 
plaintiff  was  lawfully  brewing  in  the  said  brewery 
was  deteriorated  and  rendered  of  no  value. 

The  pleas  were :  First,  not  guilty ;  secondly,  not 
possessed ;  third  plea  to  second  and  third  counts, 
that  the  plaintiff  was  not  entitled  as  all^^; 
fourth  plea  to  flfth  count,  that  at  the  time  of 
the  alleged  grievance  she  was  possessed  of  lands 
adjoining  the  said  brewery,  ana  the  plaintiff  had 
wrongfully  placed  certain  tiles  and  spouting,  and 
a  certain  part  of  the  roof  in  the  said  count  men- 
tioned, so  that  the  said  tiles  and  spouting  and 
the  said  part  of  the  said  roof  overhung  and  en- 
cumbered the  said  land  of  the  defendant,  where- 
fore the  defendant,  as  she  lawfully  might,  for  the 
cause  aforesaid,  removed  the  said  tiles  and  spout- 
ing, and  the  said  part  of  the  said  roof,  from  and 
offher  said  land  to  a  small  and  convenient  dis- 
tance into  and  upon  the  said  premises  of  the 
plaintiff,  which  was  then  a  convenient  place  for 
putting  the  same,  and  there  left  them  for  the 
plaintm's  use,  doing  no  unnecessary  damage  in 
that  behalf,  and  in  removing  the  said  tiles  and 
spouting,  and  the  said  part  of  the  said  roof,  neces- 
sarilj[  and  unavoidablv  suffered  and  permitted 
certain  small  portions  of  the  said  tiles  and  spout- 
ing, and  of  the  said  part  of  the  said  roof  to  £aD 
upon  the  other  parts  of  the  said  roof  not  so  removed 
as  aforesaid,  which  were  the  alleged  grievances  in 
he  said  count  complained  of. 

The  action  was  tried  at  the  Nottingham  Spring 
Assizes  1872,  before  Quain,  J.,  when  a  verdict  was 
found  for  the  plaintiff  for  408.  upon  the  issues 
joined  as  to  the  eaves  and  gutter,  subject  to  leave 
reserved  to  the  defendant  to  move  to  enter  the 
verdict  for  her  upon  those  issues,  on  the  ground 
that  the  plaintiff,  by  raising  his  roof,  has  lost  the 
right  to  project  his  eaves  and  gutter  over  the 
defendant  s  land.  It  appeared  from  the  evidence 
at  the  trial  that  the  plaintiff  and  defendant  were 
adjoining  owners,  and  that  the  plaintiff  had  ac- 
quired by  user  the  right  to  have  the  eaves  of  his 
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bnilding  project  over  the  defendant's  land,  but 
that  some  time  before  the  action  he  had  taken 
down  his  old  eaves  and  rebuilt  his  wall  to  a  greater 
height  bv  three  or  four  courses  of  bricks  than  its 
former  height,  and  replaced  eaves  of  the  same 
description  and  dimensions  on  the  top  of  the  new 
wall.  Upon  this  the  defendant  removed  some  of 
the  plaintiff's  spouting,  and  put  back  the  eaves. 

A  rule  nisi  having  been  obtained,  in  pursuance 
of  the  leave  reserved, 

Field,  Q.G.  (with  him  J,  G.  Lawrance  and  Ken- 
nedy), for  the  plaintiff,  showed  cause. — There  is  no 
dispute  that  the  plaintiff  had  for  a  long  time  en- 
}ojed  the  right  of  eavesdrop  from  his  roof 
on  the  defenaant's  land  and  had  thereby  ac- 
quired an  easement.  The  only  question  is 
whether  by  raising  the  roof  he  had  lost  this 
easement.  The  evidence  showed  that  the  raising 
of  the  wall  was  to  the  extent  of  three  or  four 
ooorses  of  bricks  only,  and  that  the  eaves  after 
the  alteration  occupied  exactly  the  same  position 
with  respect  to  the  wall  as  before.  The  jury  were 
not  asked  whether  the  alteration  increased  or 
yaried  the  charge  upon  the  servient  tenement.  I 
contend  that  inasmuch  as  there  was  no  proof  that 
the  alteration  injuriously  affected  the  defendant's 
property,  the  easement  was  not  lost.  So  far  from 
nis  property  bein^  injuriously  affected,  it  seems 
likely  that  the  additional  height  of  the  wall  (sup 
posing  it  produced  any  appreciable  effect)  would 
cause  the  water  to  become  more  dispersed  in  fal- 
fing,  and  therefore  less  likely  to  cause  damage. 
The  mere  fact  of  an  alteration  having  been  made 
does  not  throw  upon  the  plaintiff  the  onus  of  proving 
that  the  alteration  was  harmless  or  inappreciable. 
Thomas  v.  Thomcts  (2  Cr.  M.  &  B.  34)  was  a  case 
Tory  similar  to  the  present,  and  indeed  is  not  dis- 
tinguishable from  it.  There  the  plaintiff's  wall 
had  been  covered  with  pantiles,  which  projected 
several  inches,  and  upon  the  bailding  bemg  acci- 
dentally burnt,  the  wall  was  raised  about  three 
feet  and  thatched,  the  thatch  projecting  some 
inches  further  than  the  pantiles  had  done.  It  was 
insisted,  with  regard  to  the  eavesdropping,  that  by 
the  alteration  made  by  the  plaintiff  in  the  heieht 
of  the  wall,  and  the  substitution  of  the  thatched 
for  the  tiled  roof,  the  right  to  the  easement  had 
ceased.  But  the  court  held  that  the  right  was  no6 
destroyed.  According  to  the  civil  law,  the  ease- 
ment of  **  stniicidium  was  not  lost  by  raising  the 
height  of  the  eaves,  on  the  ground  that  the  servi- 
tude thereby  became  lighter.-  "  Stillicidium,  quo- 
qao  modo  acquisitum  sit,  altius  tolli  potest; 
levior  enim  fit  eo  facto  servitus — cum  quod  ex 
alto  cadet  lenius  et  interdum  direptum,  nee  per- 
veniet  ad  locum  servientem — inferius  dimitti  non 
potest,  quia  fit  gravior  servitus,  id  est  pro  stilli- 
cidio  flumen.  Eadem  causa  retro  duci  potest 
stillicidium ;  quia  in  nostro  magis  incipiet  cadere ; 
produci  non  potest,  ne  in  alio  loco  cadat  stillicidium 
quam  in  quo  posita  servitus  est;  lenius  facere 
poterimus,  acrius  non.  Et  omnino  sciendum  est 
meliorem  vicini  conditionem  fieri  posse,  deteriorem 
non  posse :  nisi  aliquid  nominatim,  servitute  im- 
poneuda,  immutatum  fuerit:"  (L.  20,  §  5  ff,  de 
serv.  prsed.  urb.,  cited  in  Grale  on  Easements,  4th 
edit  jf).  559.) 

Hale  V.  Olda-oyd,  14  M.  A  W.  789 : 

Ball  V.  Svfift,  4  Bing.  N.  C.  381, 
were  also  cited. 

Gave,  for  the  defendant. — ^The  alteration  made 
by  the  plaintiff  in  the  position  of  the  eaves  changed 
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the  mode  of  enjoyment  of  the  easement,  and 
thereby  destroyed  it.  In  Thoma>8  v.  Thomas,  the 
point  for  which  that  case  has  been  cited  appears  to 
have  been  very  slightly  urged,  and  consequently 
but  little  considered  by  the  court :  (Gale  on  Ease- 
ments, 4th  edit.  p.  554.)  By  putting  out  new  eaves 
in  a  fresh  place  the  plaintiff  committed  an  actual 
trespass,  for  *'  cujus  est  solum,  ejus  est  usque  ad 
coelum."  In  FoAf  v.  Prentice  (1  0.  B.  835),  where 
the  plaintiff  had  erected  a  cornice  on  his  messuage, 
which  projected  over  the  defendant's  garden, 
Maule,  J.,  said :  "  I  think  there  is  no  doubt  that 
trespass  would  lie  here."  The  principleis  of  law 
with  regard  to  loss  of  an  easement  by  encroach- 
ment are  thus  stated  bv  Mr.  Gale :  **  It  is  directly 
admitted  in  many  of  these  cases,  and  in  none  is  it 
denied — that  the  right  of  the  owner  of  the  domi- 
nant tenement  to  make  alterations  in  the  mode  of 
his  enjoyment  is  in  all  cases  subject  to  the  condi- 
tion, that  no  additional  restriction  or  burden  be 
thereby  imposed  on  the  servient  heritage — and 
although  when  the  amount  of  excess  can  be  ascer- 
tained and  separated,  as  in  the  case ,  of  estovers, 
such  excess  alone  is  bad,  and  the  original  right 
will  nevertheless  remain ;  yet  in  those  cases,  where 
the  original  and  excessive  uses  are  so  blended 
together  that  it  would  be  impossible,  or  even  diffi- 
cult to  separate  them,  and  to  impede  the  one  with- 
out at  the  same  time  affecting  the  enjoyment  of 
the  other,  the  right  to  enjoy  the  easement  at  all 
appears  to  be  lost  so  long  as  the  dominant  tene- 
.  ment  remains  in  its  altered  form.  It  is  admitted 
by  the  Court  of  King's  Bench,  in  the  case  o{Qa/rritt 
V.  Sharp  (3  Ad.  &  Ell.  325 ;  4  Kev.  &  M.  834),  that 
'  the  mode  of  enjoying  an  easement  might  be  so 
changed  as  to  defeat  the  right  altogether ;'  and  it 
would  seem  on  principle  that  this  consequence 
should  ensue,  at  all  events  to  the  above  extent, 
wherever  a  material  injury  is  caused  to  the  owner 
of  the  servient  tenement  bv  the  alteration,  and  the 
original  and  usurped  enjoyments  are  so  mixed 
together  as  to  be  incapable  of  being  separately 
opposed :"  (Gale  on  Easements,  p.  555.)  The  onus 
is  always  thrown  on  the  person  who  chooses  to 
make  such  a  change  to  show  that  he  is  not  exceed- 
*ing  the  grounds  of  the  original  grant.  By  the 
civil  law,  if  the  owner  of  the  dominant  tenement 
changed  his  roof  from  one  of  tile  to  one  of  plank- 
ing, ne  lost  his  easement.  "  Si  antea  ex  tegula 
cassitaverit  stillicidium,  postea  ex  tabulate  vel 
ex  alia  materie  cassitare  non  potest :"  (L.  20,  §4  ff,  de 
serv.  prsad.  urb.  cited  in  Gale  on  Easements,  p.  559.) 

Field,  Q.  C,  in  reply,  cited  Pickering  v.  Rudd 
(4  Campb.  219).  There  the  defendant  had  nailed 
upon  his  house  a  board,  which  projected  several 
inches  from  the  wall,  and  so  far  overhung  the 
defendant's  garden.  Lord  Ellenborough  thought 
that  it  was  not  a  trespass  to  interfere  with  the 
column  of  air  superincumbent  on  the  close.  His 
Lordship  thought  that  if  it  were  so,  an  aeronaut 
would  be  liable  to  an  action  of  trespass  quare 
cHausum  fregit  at  the  suit  of  the  occupier  of  every 
field  over  which  his  balloon  passed;  and  that  if 
any  damage  arose,  the  remedy  was  by  action  on 
the  case,  [Bovill,  C.J. — At  that  time  it  was  not 
so  clearly  understood  that  it  was  a  trespass  to  in- 
terfere with  air.] 

Feb.  24,  1873.— The  iudgment  of  the  Court 
(Bovill,  C.J.,  Grove  and  Denman,  JJ.),  was  de- 
livered by  Grove,  J.  —  This  action  was  tried 
before  Quain,  J.,  at  the  Nottingham  Spring 
Assizes   for   1872,  when  a  verdict  was  found  for 
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the  plaintiff,  subject  to  a  point  reserred  upon 
the  third  count  of  the  declaration,  which  was 
for  an  interference  with  a  right  of  eavesdrop- 
ping from  a  roof  of  the  plaintiff's  upon  the 
defendant's  premises.  A  rule  was  subsequently 
obtained  by  Mr.  Cave,  on  the  part  of  the  defen- 
dant, to  enter  the  verdict  for  her  upon  the  issues 
on  this  point,  on  the  ground  that  tne  plaintiff,  by 
raising  nis  roof,  had  lost  his  right  to  project  his 
eaves  and  gutters  over  the  defendant's  land,  and 
that  is  the  only  point  which  is  open  to  the  defen- 
dant upon  the  present  rule.  The  question  was 
reserved  at  the  trial,  in  order  to  enable  the  defen- 
dant to  take  the  opinion  of  the  court  upon  the 
point  raised  in  Thomas  v.  Thomas  (2  Gr.  M.  &  B. 
34).  But  for  the  alteration,  the  right  to  the 
easement  was  established  by  the  evidence  and  the 
verdict  of  the  jury.  In  lo67  the  plaintiff  made 
some  alteration  in  his  building,  by  which  the 
eaves  were  raised  higher  by  three  or  four  courses 
of  bricks ;  but  the  extent  of  projection  of  the  eaves 
remained  as  before  the  alteration.  Things  being 
in  this  state,  the  defendant,  shortly  before  the 
time  of  the  action,  removed  some  spoutins,  and 
put  back  the  eaves  to  make  room  for  some  Duild- 
mgs  which  she  erected,  and  thereby  damaged  the 
plSoitiff  by  causing  the  water  which  had  flowed  off 
to  percolate  into  crevices,  and  obliging  him  to 
construct  a  new  gutter  along  the  roof.  It  was 
contended  by  Mr.  Cave,  on  behalf  of  the  defen- 
dant, that  by  the  change  in  the  position  of  the 
eaves  in  1867,  the  mode  of  enjoyment  was  changed, 
and  the  easement  destroyed.  Mr.  Field,  on  the 
other  hand,  contended,  on  the  authority  of  Thomas 
V.  Thxyma^,  that,  there  being  no  substantial  variance 
in  the  enjoyment,  the  right  to  the  easement  was 
not  affected.  In  that  case,  which  was  very  similar 
to  the  present,  and  not  distinguishable  in  principle 
from  it,  it  was  held  that  the  raising  a  wall  about 
three  feet,  from  which  water  dropped  on  the  ser- 
vient tenement,  and  also  slightly  increasing  the 
projections  bv  substituting  thatch  for  pantiles,  did 
not  destroy  the  easement.  It  was,  however,  urged 
by  Mr.  Cave,  that  on  the  principle  of  cfujus  est 
solum  ejus  est  usque  ad  ccelumt  there  was  no  tres- 

Eass  in  this  case  which  the  person  trespassed  on* 
ad  a  right  to  abate.  Mr.  Field,  contra,  contended 
that  the  point  did  not  arise  upon  the  rule,  and 
that  in  the  case  of  Pickering  v.  Budd  {4  Campb.219), 
Lord  EUenborough  held,  that  for  nailing  a  board 
so  as  to  overhang  the  plaintiff's  close,  the  proper 
remedy  was  case  and  not  trespass,  and  assuming 
the  pomt  as  to  trespass  to  be  open  to  the  defen- 
dant upon  this  rule,  which  was  granted  only  on 
the  point  reserved  at  the  trial,  the  original  projec- 
tion would  seem  to  be  the  real  trespass,  and  the 
projection  above  it  a  mere  user  of  the  space  taken 
possession  of  by  such  trespass.  The  real,  and 
mdeed  the  only  point  reserved  however,  is,  whether 
the  easement  was  destroyed  by  the  alteration.  It 
is  difficult  to  see  how  the  mere  raising  of  the  eaves, 
which  would  if  anything  cause  the  water  falling 
from  them  to  become  more  dispersed,  could  affect 
injuriously  the  defendant's  property.  No  real 
difference  was  pointed  out  tons  in  the  effect  of  the 
slight  raisins  of  the  height  of  the  eaves,  and  it  did 
not  appear  that  any  greater  burden  was  thereby 
cast  upon  the  servient  tenement,  and  in  the  civil 
law  it  was  considered  that  the  raising  of  the  eaves 
diminished  instead  of  increasing  the  burthen  of 
the  servitus  in  the  passage  cited  by  Mr.  Field.  It 
appears  to  us  that  to  hold  that  any,  even  the 


slightest,  variation  in  the  enjoyment  of  an  ease- 
ment, would  destroy  the  easement,  would  virtually 
do  away  with  all  easements,  as  by  the  effect  of 
natt;ral  causes  some  change  must  take  place ;  thus 
water  percolating  or  flowmg  would  produce  some 
wear  and  tear,  and  alter  the  height  or  width  of  the 
conduit,  so  would  weather,  alternations  of  heat  and 
cold,  Sec,  In  the  case  of  ancient  liehts,  changes  in 
the  transparency  of  glass,  wear  and  tear  of  fi^mes, 
growths  of  shrubs,  &c.,  would  produce  effects 
which  would  vary  the  character  of  the  enjoyment. 
In  the  user  of  a  KX)tpath,  the  footsteps  would  never 
be  in  the  same  line  or  confined  aocuraftely  to  the 
same  width  of  road.  We  are  of  opinion  that  the 
question  here,  as  in  HaU  v.  Swift  (4  Bing.  N.  G. 
381),  and  other  cases,  is,  whether  there  has  been  a 
substantial  variance  in  the  mode  or  extent  of  user 
or  enjoyment  of  the  easement,  so  as  to  throw  a 
greater  burthen  on  the  servient  tenement.  In  the 
language  of  Sir  Bichard  Kindersley,  and  which 
was  adopted  by  the  Master  of  the  Bolls  in  the  late 
case  of  Heath  v.  BuchnaU  (20  L.  T.  Bep.  N.  S.  550; 
8  L.  Bep.  Eq.  5),  there  must  be  an  additional  or 
different  servitude,  and  the  change  must  be  ma- 
terial either  in  the  nature  or  in  the  quantum  of  the 
servitude  imposed.  It  was  not  suggested,  nor  was 
there  any  evidence,  that  any  such  additional 
burthen  had  been  cast  upon  the  defendant's  pre* 
mises  by  the  alteration  in  this  case,  and  therefore 
we  are  of  opinion  that  the  defendant  is  not  entitled 
to  have  that  verdict  entered  in  her  favour  upon 
the  issues  in  question,  and  that  the  present  rule 
must  be  discharged. 

Ride  discharged. 

Attorneys  for  plaintiff,  Field,  Boscoe,  and  Co. 

Attorneys  for  defendant,  Fwrhis  and  Ferry,  for 
W.  WilUams,  Nottingham. 


Wednesday,  April  7, 1873. 
Habdwicke  (app.)  v.  Brown  (resp.). 

Town  councillor  —  Composition  ivith  creditors  — 
Disqualification — Besignation  of  office — Puhlica- 
tion  thereof — Be-election — EligibiUi/y  for — 5  8f  6 
WiU.  4,  c.  76,  «.  52 ;  32  ^  33  Vict,  c,  62,  «.  21; 
32  ^  33  Vict,  c.  71,  s,  126. 

Bespondent,  a  town  cowncUlor  of  a  municipal 
borough,  agreed  with  his  creditors  under  sect.  126 
of  the  Bankruptcy  Act  1869,  thai  they  should 
accept  a  composition  ofSs.  6d.  in  the  pound,  pay- 
able  in  instalments  secured  by  the  promissory 
flutes  of  sureties.  He  then  sent  in  his  resignation 
to  the  town  council;  they  parsed  a  resolution 
a^cceptvng  the  same,  and,  vyUhotU  dedwrina  ihe 
offi^ce  void,  held  another  election,  at  which  ike  re- 
spondent was  again  elected  by  a  majority  of  votes, 
5^6  WiU.  4,  c.  76  {The  Municipal  Corpora- 
tions Act  1846,  s.  52),  enacts  that  if  qny  person 
holding  the  office  of  councillor  for  any  borough  be 
declared  bankrupt,  or  shoM  compound  by  deed 
with  his  creditors,  he  shall  thereupon  immediately 
become  disqualify,  and  shall  cease  to  hold  the 
office,  and  the  council  thereupon  shall  forthwith 
declare  the  said  office  to  be  void,  and  shall  signify 
the  same  by  notice  in  writing  affixed  in  some 
public  place  ;  and  the  said  office  shall  thereupon 
become  void ;  but  every  person  so  becoming  die- 
quaUfisd,  and  ceasing  to  hold  such  office,  shad,  on 

'  obtaining  his  certificate,  or  on  paym^ent  of  his 
debts  in  fiiU,  be  capable  of  being  re-elecied.  By 
sect.  62  of  the  Debtors*  Act  1869,  Hie  above  provision 
as  to  disqualification  of  town  councilors  is  ex- 
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tended  to  every  composition  under  the  Banhrwptcu 
Ad  1869,  whether  by  deed  or  otherwise.     On  peti- 
tion against  the  election  cvnd  a  case  stated, 
Edit  that  the  respondent  was,  by  the  composition, 
disqualified,  and  therefore  couta  not  resign  the 
office  he  had  ceased  to  hold;  thcU  00  the  council 
had  not  declared  the  office  to  he  void  a.ccording  to 
{he  provisions  ofb^6  WiU.  4,  c,  76,  s.  52,  no 
valia  election  could  take  place;  an(2  that  the  respor^ 
dent  had  not  become  oa/pahle  of  being  re-elected 
within  the  terms  of  thai  section  as  eadended  by  the 
Debtors^  and  Bankruptcy  Acts  1869. 
A  FETHiOK  under  the  Gormpt  Practices  Municipal 
Election  Act  1872,  was    duly  presented    by  the 
petitioners  against  the  return  of  the  respondent  as 
oonncillor  for  the  ward  of  East  All  Saints,  in  the 
borough  of  Newcastle-upon-Tyne,  at  an  election 
holden  on  the  18th  Not.  1872,  on  the  ground  that 
ihe  respondent  was  disqualified  under  the  circum- 
stances hereinafter  stated.    And   in  accordance 
with  the  provisions  of  the  Corrupt  Practices  Muni- 
cipal Election  Acts  1872,  sect.  15,  sub-sect.  6,  and 
Jarsuant  to  an  order  of  Byles,  J.,  dated  the  2nd 
an.  1873,  the  following  special  case  was  stated  for 
the  opinion  of  the  Court  of  Common  Pleas : — 

1.  The  r^ipondent,  Mr.  Peter  Brown,  of  New- 
castle-upon-Tyne, merchant,  was  duly  elected 
coondUor  for  the  ward  of  East  All  Saints,  in  the 
borough  of  Newcastle-upon-Tyne,  at  an  election 
holden  the  Ist  Nov.  1870,  and  continued  in  the 
said  office  until  his  resignation,  which  took  plaoe 
imder  the  circumstances  hereinafter  stated. 

2.  On  the  30th  July  1872,  the  respondent  and 
Mr.  John  Henry  Brown,  with  whom  he  was 
at  that  time  in  partnership,  filed  a  joint  petition 
under  sects.  125  and  126  of  the  Bankruptcy  Act 
1869,  in  the  County  Court  of  Northumberland, 
holden  at  Newcastle,  for  the  liquidation  of  their  . 
affairs  by  arrangement  or  composition  with  their 
creditors. 

Proceedings  were  accordingly  taken  under  sect. 
126  for  a  composition  of  their  debts,  and  at  an 
adjourned  meeting  of  their  creditors  held  on  the 
12th  Sept.  1872,  resolutions  were  passed  in  the 
manner  provided  by  the  aforesaid  12oth  section  of 
the  said  Act  of  1869,  whereby  it  was  agreed  that 
a  composition  should  be  accepted  by  the  said 
creditors  of  Ss.  6d.  in  the  pound,  payable  and 
secured  as  appearing  in  the  resolution  to  that 
effect.  A  copy  of  this  resolution  was  in 
the  appendix  to  this  case.  The  confirming  reso- 
lation  was  duly  registered  on  the  23rd  Sept.  1872. 

3.  Copies  of  the  petition  and  resolution  and 
other  proceedings  in  the  said  composition,  omit- 
ting the  names  of  the  assenting  creditors,  were 
appended  to,  and  to  be  taken  as  part  of  this  case. 

4  The  respondent  and  the  several  persons 
mentioned  in  the  said  resolation,  had  at  the 
date  of  the  presenting  of  the  petition,  the  sub- 
ject of  this  case,  duly  performed  the  several 
requirements  and  conditions  contained  therein,  so 
far  as  the  same  had  to  be  performed  at  the  said 
date,  but  the  respondent  IuemI  not  paid  his  debts 
infiill. 

5.  On  or  about  the  4th  Nov.  1872,  the  re- 
spondent placed  his  resignation  of  his  said  office 
in  the  hands  of  the  town  clerk,  and  announced  his 
said  resignation  by  advertisement  on  the  6th  Nov. 
following,  and  by  the  same  advertisement  offered 
himself  for  re-election  in  pursuance  of  a  requisition 
signed  by  a  large  number  of  the  inhabitants  of  the 
said  Bast  All  Saints  ward. 


6.  On  the  9th  Nov.  1872,  the  annual  meeting 
of  the  town  council  was  held,  and  a  letter 
from  the  respondent  resigning  his  said  office 
was  read ;  thereupon  it  was  moved  and 
seconded  that  the  resignation  be  accepted.  A 
member  of  the  council  thereupon  called  attention 
to  the  circumstances  of  the  proceedings  by  com- 
position above-mentioned,  and  to  the  provisions 
of  the  Debtors'  Act  1869,  s.  21,  and  the  5  &  6 
Will.  4,  c.  76,  ss.  52,  53,  and  moved  as  an  amend- 
ment :  That  the  respondent,  one  of  the  members 
of  this  council  for  the  ward  of  East  All  Saints,  in 
the  borough,  having^  compounded  with  his  cre- 
ditors under  the  Bankruptey  Act  1869,  this 
council  doth  hereby  declare  his  said  office  of 
councillor  to  be  void ;  that  the  mayor,  and  the 
mover,  and  the  seconder  of  this  resolution  be,  and 
they  are  hereby  requested  to  sign,  and  that 
the  town  clerk  be,  and  he  is  hereby  instructed  to 
countersign,  a  notice  declaring  the  said  office  to  be 
void,  and  that  such  notice  be  affixed  in  some 
public  place  within  the  borough.  This  amendment 
was  not  seconded,  and  the  motion  that  the  resig- 
nation of  the  respondent  be  accepted  was  carried, 
and  the  council  did  not  declare  the  said  office  void. 

On  the  18th  Nov.  1872,  an  election  was  held 
for  the  office  of  town  councillor  for  the  said 
ward  of  East  All  Saints,  to  fill  the  vacancy  caused 
as  was  alleged,  by  the  respondent's  resignation. 
The  respondent  and  other  candidates  were  duly 
nominated  for  the  said  office,  and  the  respondent 
obtained  a  majority  of  176  votes,  682  votes  being 
given  for  the  respondent,  and  546  for  the  candi- 
date next  in  order,  and  the  respondent  was  there- 
upon declared  duly  elected  by  the  returning  officer. 

8.  The  petitioners  contended  that  the  respondent, 
under  the  circumstances  hereinbefore  stated,  was 
disqualified  at  the  time  of  the  said  election,  by 
virtue  of  the  provisions  of  the  Municipal  Cor- 
poration Act  (5  &  6  Will.  4,  c.  76)  ss.  52  and  53, 
and  of  the  Debtors'  Act  1869  (32  &  33  Vict.  c.  62) 
s.  21. 

They  also  contended  that  the  election  was  irre- 
gular and  void,  in  consequence  of  the  council  having 
omitted  to  declare  the  said  office  void  in  accordance 
with  the  52nd  section  of  the  5  &  6  Will.  4,  c.  76  (a). 

(a)  5  &  6  Will.  4,  0.  76  (The  Manicipal  Corporations 
A(rt  1846),  s.  52 :  "  Provided  always  and  be  it  enacted 
that  if  any  person  holding  the  offioe  of  mavor,  alderman,  ^ 
or  oonnduor  for  any  borongh,  shali  be  aeolared  bank- 
rupt, or  shall  apply  to  take  the  benefit  of  any  Act  for 
the  relief  of  insolvent  debtors,  or  shall  compound  bv 
deed  with  his  creditors,  .  .  .  then  and  in  every  such 
case  snoh  person  shall  thereupon  immediately  become 
disqualifiea,  and  shall  cease  to  hold  the  office  of  such 
mayor,  alderman,  or  councillor  as  aforesaid,  .  .  .  and 
the  council  thereupon  shall  forthwith  declare  the  said 
offioe  to  be  void,  and  shall  pigxufy  the  same  by  notice  in 
writing  under  the  hands  of  three  or  more  of  them, 
countersigned  bv  the  town  clerk,  to  be  affixed  in  some 
public  place  within  the  borough,  and  the  said  offioe  shall 
thereupon  become  void ;  but  every  person  so  becoming 
disqualified  and  ceasing  to  hold  such  office  on  account  of 
his  having  been  declared  bankrupt  or  of  his  apply- 
ing to  take  the  benefit  of  any  Act  for  the  relief  of 
insolvent  debtors,  or  having  compounded  with  his 
creditors  as  aforesaid,  shall,  on  obtaining  his  certificate, 
or  on  payment  of  his  debts  in  full,  be  capable  (if  other- 
wise qualified)  of  being  re-elected  to  such  office." 

6  &  7  Will.  4,  c.  104,  s.  8,  after  reciting  that  no  provi- 
sion is  made  in  the  Municipal  Corporations  Act  1846,  for 
resigning  any  corporate  offioe  on  payment  of  a  fine  or 
otherwise,  enacts, "  that  every  person  elected  into  any 
corporate  office  in  any  of  the  said  boroughs"  (in  the 
schedule  to  5  &  6  Will  4,  c.  76  mentioned)  "  may  at  any 
time  resign  snoh  office  on  payment  of  the  fine  which  he 
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The  qaestions  for  the  opinion  of  the  court  were, 
first,  whether  at  the  time  of  the  said  election  the 
respondent  was  or  was  not  disqualified  for  election 
to  the  said  office  of  town  councillor;  secondly, 
whether  the  election  was  or  was  not  irre^ilar  and 
void,  in  consequence  of  the  town  council  having 
omitted  to  declare  the  said  office  void  as  mentioned 
in  the  case. 

If  the  court  should  he  of  opinion  in  the  affirma- 
tive of  either  or  both  of  these  questions,  then  the 
respondent  should  be  declared  not  to  have  been 
duly  elected,  and  the  said  election  should  be  de- 
clared void. 

If  the  court  should  be  of  opinion  in  the  negative 
upon  both  the  said  questions,  the  said  election 
should  stand  and  be  confirmed. 

And  it  was  agreed  that  the  court  should  make 
such  order  as  to  costs  as  in  their  discretion  should 
seem  meet. 

In  the  appendix  were  set  out  the  proceedings 
under  the  Bankruptcy  Act  1869,  and,  among  them, 
a  resolution  by  a  statutory  majority  of  creditors  at 
a  meeting  of  22nd  Aug.  1872,  and  by  adjournment 
on  the  12th  Sept.  1872,  whereby  they  resolved  as 
follows :  first,  that  a  composition  of  Se,  6d.  in  the 
pound  shall  be  accepted  in  satisfaction  of  the  debts 
due  to  the  creditors  from  the  said  John  Henry 
Brown  and  Peter  Brown.  Secondly,  that  such 
compoaition  be  payable  as  fallows  :  The  sum  of  Is. 
payable  at  six  months  from  the  date  of  the  regis- 
tration of  the  resolution  confirming  this  resolu- 
tion ;  the  sum  of  1^.  at  twelve  months  from  the 
said  date ;  the  sum  of  6d,  at  eighteen  months  from 
the  said  date ;  the  ftirther  sum  of  6d.  at  twenty- 
four  months  &om  the  said  date ;  and  the  sum  of  6d. 
at  thirty  months  after  the  said  date.  Thirdly,  that 
the  said  composition  and  the  several  instalments 
thereof  be  secured  by  the  joint  and  several  pro- 
missory notes  of  the  aebtors,  and  certain  persons 
named,  and  otherwise.  Fourthly,  fifth^,  and 
sixthly,  appointing  a  trustee,  Ac. 

21st  Sept.  oon£*mation  by  the  creditors  of  the 
above  resolution. 

Hemiji  James,  Q.O.  (with  him  F.  M.  White)  for 
the  petitioner. — First,  the  respondent  was  not 
qualified  for  election.  He  has  compounded  with 
his  creditors.  5  &  6  Will.  4,  c.  76,  s.  62,  disqualifies  a 
town  councillor  who  shall  "  compound  by  deed 
with  his  creditors,"  and  32  &  33  Vict.  c.  62  (The 
Debtors  Act  1869),  s.  21,  extends  the  above  sect.  52 
"  to  every  arrangement  by  a  town  councillor  with 
his  creditors  under  the  Bankruptcy  Act  1869, 
whether  the  same  is  made  by  deed  or  otherwise." 


would  have  been  liable  to  pay  for  non-aoceptanoe  of  the 
same  office."  .  .  . 

32  A  33  Vict.  o.  62  (The  Debtors'  Act  1869)  a.  21, 
CDaots  that  *'The  proviaions  of  5  &  6  Wfil  4,  o.  76,  bs. 
52  and  63,  as  to  the  aisqaalification  of  mayors,  alddrmto, 
and  town  conncillors  having  been  declafed  bankrupt,  or 
having  oomponnded  by  deed  with  their  creditors,  shall 
extend  to  every  arrangement  or  composition  by  a  mayor, 
alderman,  or  town  councillor,  with  nis  creditors,  under 
the  Bankruptcy  Act  1869,  whether  the  same  is  made  by 
deed  or  otherwise. 

32  &  33  Vict.  c.  71,  s.  125,  provides  for  liquidation  by 
arrangement  of  the  affiairs  of  a  debtor,  tne  appoint- 
ment of  a  trustee,  the  management  of  the  debtor's  t^airs 
and  his  discharge.  Sub-sect.  10  enacts,  that  the  trustee 
shall  report  to  the  registrar  the  discharge  of  l^e  debtor, 
and  a  certificate  of  such  discharge  given  bv  the  regis^r 
shall  have  the  same  effect  as  an  order  of  mscharge  given 
to  a  bankrupt  under  this  Act.  Sect.  126,  provides  for 
composition  with  creditors  |to  be  effected  by  resolution 
passed  by  them,  &c. 


Nor  was  the  respondent  capable  of  being  re-elected 
under  the  proviso  of  sect.  52  of  the  Municipal  Cor- 
porations Act,  for  there  has  been  "  no  payment  of 
nis  debts  in  Ml."  If  the  Legislature  intended  to 
make  payment  of  a  composition  equivalent  to  pay- 
ment in  full  they  would  have  expressly  declared  it. 
The  intention  of  the  enactment  was  that  muni- 
cipal offices  should  be  held  by  solvent  persons. 
Moreover,  these  proceedings  bemg  by  way  of  com- 
position under  sect.  126  of  the  Bankruptcy  Act  1869, 
and  not  by  way  of  bankruptcy  or  liquidation  by  ar^ 
rangement,  the  debtor  was  unable  to  obtain  any  dis- 
charge which  might  be  treated  as  a  certificate  under 
the  earlier  Bankruptcy  Statutes,  and  so  requatify 
him  within  the  proviso  of  sect.  52.  Secondly,  this 
was  a  void  election,  for  the  office  was  not  vacant,  as 
'  the  respondent,  beinc  disqualified,  was  not  in  a  posi- 
tion to  resign ;  yet  he  assumed  to  do  so,  and  the 
council  accepted  such  attempted  resignation.  But 
they  did  not  publish  the  statutory  notice  according 
to  sect  52  or  5  &  6  Will.  4,  c.  76,  necessary  to 
render  the  office  void:  (Beg,  v.  Mayor,  Sfc,  of 
Leeds,  7  A.  &  E.  963).  He  might  have  legally 
resigned  on  payment  of  a  fine  by  force  of  6  &  7 
Will.  4,  c.  104,  s.  8,  but  he  has  paid  no  such  fine. 

HerecheU,  Q.O.  (with  him  Grantham)  for  the 
respondent. — The  election  was  ^od,  and  the 
respondent  duly  elected.  The  whole  provisions 
respecting,  not  only  compositions  with  creditors 
but,  bankruptcy,  referred  to  in  sect.  52  of  the 
Municipal  Cforporations  Act  1846,  have  been  ex- 
tended oy  the  recent  legislation.  All  proceedings 
by  way  of  composition,  liquidation  by  arrange- 
ment, and  bankruptcy  have  been  intentionimy 
put  on  the  same  footing,  and  rendered  equivalent 
to  the  former  certificates  of  discharge,  so  as  to 
remove  the  anomaly  arising  from  that  Act.  If  the 
respondent  has  either  in  effect  got  his  discharge  in 
bankruptcy  or  has  paid  his  debts  in  full,  he  is  re- 
eligible.  Sect  28  of  the  Debtors  Act  1869,  shows 
that  there  may  be  a  composition  under  a  bank- 
ruptcy proper,  by  the  trustee  accepting  a  composi- 
tion. It  would  be  strange  if  such  an  arrangement 
by  the  trustee  made  the  debtor  re-eligible,  when 
a  composition  without  bankruptcy  did  not.  Under 
the  composition  section  it  is  the  acceptance  by  the 
creditors  of  the  accord  and  satisfaction  which  is  a 
bar  to  the  debts,  not  payment  in  full.  Suppose  an 
agreement  for  a  composition  by  creditors  not  by 
deed  and  not  within  sect.  126  of  the  Bankruptcy 
Act.  That  clearly  would  not  disqualify  the  debtor 
under  sect.  52  of  the  Municipal  Corporations  Act 
1846.  The  creditors  having  accepted  the  promis- 
sory notes,  is  a  satisfaction  like  payment  of 
the  composition.  Moreover,  it  is  **  payment  of  the 
debts  in  full,"  for  such  payments  need  not  neces- 
sarily be  in  cash.  (He  also  contended  that  the 
office  became  void  by  the  resignation.) 

No  reply. 

BoviLL,  C.  J—By  sect.  21  of  the  Debtors'  Act 
1869  the  provisions  of  the  Municipal  Corporations 
Act,  in  sects.  52  and  53,  as  to  the  disqualification 
of  mayors,  aldermen,  and  town  councillors  having 
been  declared  bankrupt,  or  having  compounded  by 
deed  with  their  creditors,  are  extended  to  every 
arrangement  or  composition  with  their  creditors, 
whether  the  same  is  made  by  deed  or  otherwise. 
That  extension  of  the  provisions  of  the  5  &  6 
Will.  4,  c.  76.  must  be  taken  to  apply,  as  far  as 
applicable,  to  the  new  state  of  tmngs  under  the 
Bankruptcy  Act  1869.  In  that  Act  there  aare 
three  kinds  of  proceedings,  viz.,  an  ordinary  bank- 
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rnptcj,  liquidation  by  arrangement  (which  is  a 
qoasi-bankraptcy),    and,    thirdly,  a  composition. 
The  ordinary  bankraptcy,  and  liquidation  hj  ar- 
reoffement  are  immeaiately  under  the  supervision 
dtiie  Court  of  Bankruptcy,  and  are  followed  by 
tn  order  of  discharge  or  by  something  e<}uivalent 
thereto.    But  with  respect  to  a  composition,  no 
sQch  order  is  provided.      By  the  Debtors'  Act 
1869  a  distinction  is  also  made  between  an  ordi- 
nary bankruptcy  and  a  liquidation  by  arrange- 
ment and  a  composition ;  for  instance,  by  sect.  12, 
of  that  Act  certain  punishment  is  provided  for 
offences  committed  by  absconding  with  property 
in  cases  where  a  person  is  adjudged  a  bankrupt, 
or  his  afiEairs  are  liquidated  by  arrangement ;  but  no 
soch  provision  is  made  with  respect  to  a  person 
compounding   with  creditors.      How  are  we    to 
apply  the  72nd  section  of  the  Act  of  WilL  4  P   [His 
L(miship  read  the  section.]    Now,  the  first  ques- 
tion is,  what  is  the  effect  of  bankruptcy  or  com- 
position by  deed  under  that  statute,  there  b^in^ 
part  of  the  enactment  per  quod  the  officer  disquaU- 
fied  shall  cease  to  hold  office,  and  another  part 
which  provides  that  the  office  shall  "  tnereupon " 
become  void  P    It  is  difficult  to  see  what  was  the 
precise  intention  of  the  Legislature  in  making 
this  enactment.    Does  it  mean  to  say  the  office 
shall  be  void  absolutely  on  the  happening  of  the 
disonalification,  or  upon  the  happening  of  the  dis- 
(jnalification  and  notice  given  thereof  P  It  is  impos- 
sible to  reconcile  all  the  provisions  of  that  section ; 
bat  I  thbik  the  reasonaole  construction  is  to  say 
that  on  the  bankruptey  or  composition  by  deed  the 
partj  is  to  become  msqualified,  and  to  cease  to 
act  m  his   office.    This  is  quite  consistent  with 
the  office  not   being  void   for   the   purposes   of 
a    new    election.      Under    these    circumstances 
the  office    would   not    become  void   unless    no- 
tice were   given,  and  as  no   notice   was   given 
in  this  case,    perhaps  the    office  would  not  be 
void  within  the  operation  of  the  section.    It  is 
contended,  however,  that  there  was,  in  reality,  a 
▼acancy  created  without    respect    to    any  such 
notice  being  given,  on  the  ground  that  there  was  a 
resignation  of  the  office  before  notice  given,  and 
that  was  accepted  by  the  corporate  body  of  the 
borough.     Now  assuming  (what  I  believe  to  be 
the  correct  view  of  the  law)  that  there  might  be 
a  resignation  of  a  corporate  officer  provided  the 
resignation  was  accepted  by  the  body,  the  ques- 
tion arises  whether  the  respondent  was  in  a  posi- 
tion to  send  in  a  resignation  P    The  view  I  take  of 
the  case  answers  this,  for  if  he  has  ceased  to  hold 
office,  and  has  no  power  to  exercise  its  functions, 
he  would  have  no  power  to  assume  that  he  held 
the   office,    and    therefore  no    power  to  resign. 
Therefore  I  think  the  respondent  had  no  power  to 
resign,  and  the  corporate  body  no  power  to  accept 
his  resignation      The  only  mode  of  creating  the 
vacancy  for  a  new  election  would  be  by  notice 
onder  sect.  52  of  the  Municipal  Corporations  Act. 
I  next  come  to  the  question  whether  the  disquali- 
fication is  removed,  and  whether  at  the  time  of 
this  case  the  respondent  was  entitled  to  be  elected. 
That  must  depend  on  the  latter  part  of  sept.  52, 
which  enacts  that  the  bankrupt  or  compounding 
municipal  officer  "  shall,  on  obtaining  lus  certifi- 
cate, or  on  payment  of  his  debts  in  fim,  be  capable 
(if  othermse  qualified)  of  being  re-elected  to  such 
office."  Here  the  respondent  has  not  been  declared 
bankrupt  within  the  meaning  of  this  section,  or 
within  sect.  21  of  the  Debtors^  Act  1869.    He  has 


not  taken  the  benefit  of  any  Insolvent  Act  for  the 
relief  of  insolvent  debtors ;  but  is  a  person  who 
has  compounded  with  his  creditors.  Under  the 
Municipal  Corporations  Act  snch  composition 
must  be  by  deed,  but  by  the  later  statute  the  pro- 
visions are  expressly  extended  to  every  composi- 
tion "  whether  by  deed  or  otherwise."  It  must 
be  an  arrangement  under  the  Bankruptcy  Act. 
It  was  under  that  Act.  The  creditors  did  assent, 
but  not  by  deed.  Therefore  I  think  the  case  is 
within  the  effect  and  operation  of  sect.  52  of  the 
Municipal  Corporations  Act.  Then  this  being  a 
composition,  has  he  "obtained  his  certificate  or  paid 
his  debts  in  full  P  "  It  wus  argued  that  "  obtaining 
a  certificate  "  is  a  term  applicable  to  bankruptcy, 
and  that  there  being  no  such  certificate  now,  any- 
thing equivalent^wiU  do.  Assume  that  is  so,  either 
that  an  order  of  discharge  or  resolution  of  creditors 
would  be  equivalent  to  a  certificate,  where  is  there 
anything  to  show  that  in  case  of  settlement  of  the 
composition  it  is  equivalent  to  a  certificate  P  Here 
is  a  mere  resolution  for  a  composition  and  no  dis- 
charge, and  I  think  that  resolution  is  placed  on  the 
same  footing  as  a  composition  by  deed.  Then,  can 
it  be  said  the  respondent  has  paid  his  debts  in  full  ? 
It  seems  to  me  that  sect.  52  expressly  draws  the 
distinction  between  composition  and  payment  of 
debts  in  full.  It  is  said  that  what  is  ecjuivalent  to  a 
discharge  will  suffice.  I  do  not  think  so,  for  a 
composition  by  deed  was  binding  on  the  parties  as  a 
resolution  is  now,  but  yet  the  former  Act  said  there 
must  be  payment  in  full.  Payment  in  full  means 
payment  of  the  whole  amount  as  opposed  to  pay- 
ment of  part.  Consequently,  in  my  opinion,  our 
judgment  should  be  in  favour  of  the  appellant. 

Kbating,  J. — I  am  entirely  of  the  same  opinion. 
It  appears  to  me  this  is  a  very  clear  case.  Sect. 
52  of  the  Municipal  Corporations  Act  provides 
that  in  case  a  town  councillor  shall  be  declared 
bankrupt,  "  or  shall  compound  by  deed  with  his 
creditors,"  he  shall  thereupon  immediately  become 
disqualified,  and  shall  cease  to  hold  the  office, 
and  the  council  thereupon  shall  forthwith  declare 
the  said  office  to  be  void,  and  shall  signify  the 
same  by  notice  in  writing  under  the  hand  of  three 
or  more  of  them,  countersigned  by  the  town  clerk, 
to  be  affixed  in  some  public  place  within  the 
borough,  and  the  said  office  shall  thereupon 
become  void."  A  subsequent  Act  extended  the 
provisions  of  this  section,  which  applied  only  to 
such  a  composition  with  creditors  as  was  made  by 
deed,  to  persons  compounding  without  deed.  Now 
this  later  Act  must  have  had  in  contemplation  a 
compounding  under  the  Bankruptey  Act  1869,  and 
therefore  the  present  respondent  wno  entered  into 
a  composition  under  sect.  126,  clearly  is  brought 
within  the  provisions  of  sect.  52  of  the  Municipal 
Corporations  Act.  If  so,  then  he  ceases  to  hold 
the  office  of  town  conncillor.  Well,  having  ceased 
to  hold  that  office,  it  became  the  duty  of  the  mayor 
and  council  of  the  borough  to  declare  the  office  to 
be  void,  and  to  signify  that  by  notice  in  writing, 
and  the  said  office  would  thereupon  have  become 
void.  They  take,  however,  a  different  course,  and 
the  respondent  having  written  a  letter  of  resigna- 
tion, they  accept  that  resignation  under  the  im- 
pression that  thereby  they  had  got  rid  of  the  pro- 
visions of  sect.  52  with  respect  to  the  composition 
by  the  respondent  with  his  creditors.  I  entirely 
agree  with  my  Lord  in  the  construction  he  has 
put  upon  this  section,  which  at  first  sight  seems 
a  httle  ambiguous,  for  it  appears  that  a  composi- 
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tion  being  entered  into  it  would,  in  fact,  avoid 
the  office ;  but  it  may  well  be  read,  as  it  has  been 
by  the  Lord  Chief  Justice,  to  mean  only  that  the 
respondent  should  cease  to  exercise  the  duties  of 
his  municipal  office,  and  that  the  vacating  of  the 
office  woula  only  be  consequent  on  the  decoration 
by  the  council  and  publication  thereof.  If  that 
be  so,  the  office  was  not  prima  facie  void.  The 
present  election  cannot  Ee  good  unless  it  was 
competent  to  the  town  council  to  make  a  good 
election.  Now  I  do  not  think  it  can  be  argued 
that  a  town  councillor  who  has  been  declared  by 
statute  to  be  disqualified  can  resign  his  office. 
It  follows,  as  a  necessary  consequence,  that  the 
present  election  must  be  void,  for  it  only  pro- 
ceeded on  the  supposition  that  there  nad 
been  a  resignation,  and  an  acceptance  of  such 
resignation.  Ther^ore  the  real  question  as  to 
whether  he  became  restored  or  requalified,  as 
it  were,  scarcely  arises.  But  if  it  did  arise,  I 
quite  agree  with  my  Lord  that  the  respondent  has 
not  freed  himself  firom  the  provisions  in  the  earher 
part  of  sect.  52  of  the  Municipal  Corporations' 
Act,  by  anything  done  under  his  composition,  so 
as  to  liave  the  effect  of  requalification.  The  statute 
says  he  shall  be  requalified  if,  being  a  bankrupt, 
he  obtains  a  certificate,  or,  if  compounding,  on 
payment  of  his  debts  in  full.  Cleariy  he  has  not 
obtained  a  certificate.  If  he  had  compounded 
or  proceeded  to  liquidation  under  sect.  125  of  the 
Bankruptcy  Act  1869,  then  undoubtedly  it  would 
have  been  the  argument  that  his  dischar^  under 
the  provisions  of  that  section  mi^ht  fairly  have 
been  considered  equivalent  to  a  certificate  in  bank- 
ruptcy. But  that  point  does  not  arise,  because 
his  composition  was  under  sect.  126.  Now,  as  my 
Lord  has  pointed  out,  the  provisions  with  respect 
to  such  a  composition,  are  materially  different  irom 
those  of  sect.  52  in  the  Municipal  Corporations 
Act.  It  is  unnecessary  to  consider  the  effect  of 
payment  of  the  composition  in  full,  because  the 
respondent  did  not  p&yit»  or  any  part  of  it,  at  the 
time  of  the  election.  Therefore,  we  are  not  caUed 
upon  to  say  that  payment  of  debts  in  full  would 
be  satisfiea  by  an  arrangement  under  which  he 
agreed  to  pay  certain  instalments  amounting  to  a 
very  small  part  of  the  whole  debts,  even  although 
some  or  all  of  the  instalments  had  been  discharged. 
Cousequently,  I  think  this  election  could  not  be 
good  and  was  void,  and  that  the  petitioner  is 
entitled  to  our  judgment  in  his  favour. 

HoNYMAN.  J. — I  am  of  the  same  opinion.  Mr. 
James  contended  that  the  election  was  void  on  two 
grounds  :  first,  that  the  respondent  was  disquali- 
fied ;  secondly,  that  the  office  was  not  vacant  at  the 
time  the  election  took  place.  Now,  it  will  be  ob- 
served that  sect.  28  of  the  Municipal  Corpoi*ations 
Act,  which  states  matters  disqualifying  persons 
from  being  elected  mayor,  or  co'oncillor,  is  not  at  all 
like  sect.  52.  Yet  still  I  take  it  that  when  a  sec- 
tion says  persons  shall  be  re-eligible,  it  is  tan- 
tamount to  saying  they  shall  be  disqualified  if  they 
do  not  comply  with  tne  conditions  of  requalifica- 
tion. That  bein^  so,  sect.  52  is  extended  by  the 
later  Act  to  any  kind  of  composition  with  creditors 
under  the  Bankruptcy  Act  1869,  and  the  respon- 
dent has  therefore  made  a  composition  within  the 
terms  of  sect.  52  of  the  Municipal  Corporations 
Act .  It  is  at  all  times  difficult  to  say  that  one 
has  ceased  to  hold  an  office  and  yet  the  office  is  not 
void.  But,  as  it  has  been  well  pointed  out,  an  office 
may  be  filled  by  a  person  who  is  nevertheless  dis- 


qualified from  acting  therein.  I  think  a  man  can- 
not resi^  that  office  which  he  is  incapable  of  law- 
fully fillmg,  and  therefore  it  was  incompetent  to 
the  town  council  to  accept  the  attempted  resigna- 
tion. Therefore,  the  respondent  falls  within  the 
provisions  of  the  Municipal  Corporations  Act  as 
being  a  person  who  has  become  disqualified. 
Then  it  is  said  by  the  Act  of  Parliament  that 
every  person  so  disqualified  shall  be  re-elected 
if  he  complies  with  certain  conditions.  But  this 
composition  was  not  tantamount  to  a  discharge 
in  bankruptcy  or  payment  in  full. 

Judgment  for  the  appellants. 

Attorneys  for  the  appellant,  HUhfer,  Fenwick, 
and  Co. 

Attorney  for  the  respondent,  Bice. 


Thwrsday  April  22, 1873. 

NicHOLLs  V.  Hall. 

Contagious  Diseases  (Animals)  Act  1869  (32  ^  33 
Vict.  c.  70,  s.  75) — Anvnuds  order —  Neglect  to 
give  notice  of  disease  CMnong  animals — Knowledge 
is  essential. 
The  Animals  Order,  sect.  19,  of  the  Privy  Council, 
made   wnder    the    authority  of  the   Contagious 
Diseases  {Animals)  Act  1869  (32  Sr  33  Vict.  c.  70) 
provides  thai  any  person  vn  charge  or  possession 
of  a  diseased  anwmal  shaU  give  notice  to  a  police 
constable  of   the  fact  of    the  animal  being  so 
affected. 
Before  a  person  can  he  convicted  before  a  nuigistraie 
for  a  breach  of  the  above  enactment^  it  is  necessary 
to  prove  thai  the  accused  was  awa/re  thai  ike 
aniw/ol   was  suffering  from    a    conta^giaus  dis' 
order. 
Case  stated  by  the  justices  of  the  county  of  Buck- 
ingham for  tne  decision  of  the  Court  of  Common 
Pleas,  under  20  &  21  Vict.  c.  43. 

At  the  petty  sessions  holden  at  Newport 
Pagnell,  in  the  county  of  Buckingham,  on  th^ 
2nd  Oct.  last,  a  certain  information  or  complaint 
preferred  by  John  Hall,  of  Newport  Pagnell  afore- 
said inspector  of  police,  hereinafter  called  the  respon- 
dent, against  William  NichoUs,  of  Moulse-build- 
ings,  in  the  said  county,  cattle  dealer,  hereinafter 
called  the  appellant,  came  on  for  hearing  before 
the  justices. 

2.  Upon  the  hearing  of  the  sa'd  information 
and  complaint  it  was  proved  to  us  by  the 
evidence  of  the  said  respondent  that  on  the  3rd 
August  he  (the  said  respondent)  saw  in  a  field 
in  the  occupation  of  the  appellant,  five  animals, 
apparently  suffering  from  the  foot  and  mouth  com- 
plaint, and  that  the  appellant  had  not  given  any 
notice  to  the  responaent,  that  the  said  animalB 
were  so  suffering.  Upon  cross-examination  by  the 
appellant's  advocate,  tne  respondent  admitted  that 
he  did  not  call  the  attention  of  the  appellant,  nor 
any  of  his  servants,  to  the  animals. 

3.  It  was  also  proved  to  us  by  a  veterinary 
surgeon  that  on  the  7th  August  he,  at  the 
request  of  the  respondent,  inspected  the  five 
animals,  and  that  they  were  then  in  the  same  field, 
in  the  occupation  of  the  appellant,  and  suffering 
from  the  foot  and  mouth  complaint. 

4.  It  was  contended,  on  tne  part  of  the  ap- 
pellant, first,  that  before  he  could  be  convicted 
of  the  offence  alleged,  it  must  be  proved  that  the 
said  animals  were  so  affected  with  the  foot  and 
mouth  disease  to  his  knowledge,  and  that  there 
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waa  no  evidence  adduced  to  prove  that ;  secondly, 
that  it  was  consistent  with  the  evidence  that  the 
appellant  might  have  given  the  required  notice  to 
some  police  constable,  other  than  the  respondent ; 
and,  thirdly,  that  as  it  was  proved  that  the  inspec- 
tor ofj  police  knew  on  the  17th  Aug.  that  the 
five  animals  belonging  to  the  appellant  were  suf- 
fering firom  the  said  complaint  the  appellant  was 
not  guilty  of  any  offence  in  neglecting  himself  to 
ffiye  notice;  the  object  of  the  order  in  council 
being  that  the  police  should  be  furnished  with 
information  to  enable  them  to  supply  statistics  to 
the  Privy  Council. 

5.  We  overruled  the  said  objection  and  con- 
victed the  said  appellant  of  the  said  offence  ad- 
judging him  to  pay  the  sum  of  101.  by  way  of 
penalty,  and  the  sum  of  32.  130.  by  way  of  costs, 
bat  the  appellant  being  dissatisfied  with  our  de- 
daion,  as  being  erroneous  in  point  of  law,  made 
application  in  writing  to  us  to  state  and  sign  a 
case  pursuant  to  20  &  21  Yict.  c.  43,  setting  forth 
the  terms  of  our  determination  in  order  tnat  he 
might  take  the  opinion  of  Her  Majesty's  Court  of 
Common  Pleas  at  Westminster;  therefore,  we 
consented  to  this  application,  and  have  stated  the 
above  case  for  the  opinion  of  the  said  court. 

6.  Upon  the  evidence  before  us  we  find  as  a  fact 
that  the  anipials  in  question  were  on  the  7  th  August 
in  the  possession  of  the  appellant,  and  that 
they  were  then  suffering  with  a  cont^ous  or 
infectious  disease,  called  the  foot  ana  mouth 
disease;  and  that  the  appellant  did  not  then,  or 
at  any  time  afterwards,  himself  give  notice  to  the 
respondent  of  the  &cts  of  the  said  animals  being 
BO  affected,  and  we  held  that  it  was  unnecessary 
to  prove  that  the  appellant  knew  that  the  animals 
were  so  affected,  or  to  give  affirmative  evidence 
that  he  had  not  given  notice  to  other  police  con- 
stables, but  there  was  no  evidence  before  us  to 
show  that  the'appellant  knew  that  the  said  animals 
were  so  affected  until  he  was  served  with  a  sum- 
mons for  the  said  alleged  offence. 

7.  We  also  find  as  a  fact  on  the  7th  August  one 
of  the  police  constables  of  the  county  of  Buckmg- 
ham,  namely  the  respondent,  did  know  that  the  said 
animals  were  so  affected.  The  questions  therefore 
for  the  opinion  of  the  Court  of  Common  Pleas 
are  as  follows:  First,  Whether  in  order  to 
convict  the  appellants  of  the  said  offence  it 
was  sufficient  to  prove  that  the  said  animals 
were  affected  as  aforesaid,  and  that  the  appellant 
did  not  give  notice,  without  giving  evidence  that 
the  appellant  knew  they  were  so  affected ;  secondly. 
Whether  in  order  to  prove  that  the  appellant 
did  not  give  notice  as  required  by  the  said  order 
in  oonncil,  it  was  sufficient  to  prove  that  he  did 
not  give  notice  to  the  inspector  of  the  district ; 
thirdly,  whether  as  the  inspector  of  police  was 
aware  that  the  said  animals  were  so  affected,  it 
was  necessary  for  the  appellant  to  give  him  notice 
of  the  &ct.  If  the  court  s}iall  answer  the  said 
qaestions  in  the  affirmative  the  said  conviction  is 
to  be  affirmed.  If  the  court  shall  answer  either  of 
the  said  questions  in  the  negative  the  said  convic- 
tion is  to  be  quashed. 

7.  By  the  103rd  section  of  the  Contagious 
Diseases  (Animals)  Act  (32  &  33  Yict.  c.  70),  it  is 
enacted  that  if  any  person  acts  in  contravention  of, 
or  is  guilty  of,  any  offence  under  this  Act,  or  any 
order  or  regulation  made  by  the  Privy  Council  or  a 
local  authority  in  pursuance  of  this  Act,  he  shall 
for  every  such  offence  (except  as  otherwise  pro- 


vided in  this  Act,  and  except  where  a  less  penalty 
is  provided  in  any  such  order  or  regulation)  be 
liable  to  a  penalty  not  exceeding  202.,  and  l^en 
the  19th  paragraph  of  the  order  in  council  orders 
that  every  person  having  in  his  possession  or 
under  his  charge  an  animal  (including  a  horse) 
affected  with  a  contagious  or  infectious  disease, 
shall  observe  the  following  rules :  —  First,  he 
shall  as  far  as  practicable  keep  such  animals 
separate  from  animals  not  so  affected.  Secondly, 
he  shall  with  all  practicable  speed  give  notice  to 
a  police  constable  of  the  fact  of  the  animal  being 
so  affected.  Such  police  constable  shall  forthwith 
give  notice  thereof  to  the  inspector  of  the  local 
authority,  who  shall  forthwith  report  the  same  to 
the  local  authority,  and,  except  in  the  case  of  the 
foot  and  mouth  disease,  to  the  Privy  Council. 

Qrdham  (Raymond  with  him). — The  question  is 
whether  the  appellant  knew  that  the  animals 
were  afflicted  with  a  conta^ous  disease.  Foot  and 
mouth  disease  is  includea  within  the  term  con- 
tagious or  infectious  disease  by  the  6  th  section  of  32& 
33  Yict.  c.  70 ;  but  I  contend  that  before  the  ap- 
pellant's case  can  be  brought  within  the  19th  para- 
graph of  the  order  in  council  it  must  be  proved 
that  he  had  knowledge  of  the  existence  of  a  con- 
tagious and  infectious  disease  among  his  animals, 
and  this  the  order  in  council  contemplates.  If 
it  were  otherwise,  if  he  leaves  home  ne  may  be 
fined  in  his  absence.  So  a  salesman  who  sells  in 
a  public  market  meat  which  is  afterwards  found  to 
be  unfit  for  food,  but  which  he  had  no  means  of 
knowing  or  reason  to  suspect  was  otherwise  than 
good,  is  not  liable  to  an  action  upon  an  implied 
warranty :  {Emerton  v.  Matthews,  7  H.  &  N.  586 ; 
5  L.  T.  Kep.  N.S.  681.  See  also  Core  v.  James,  L. 
Bep.  7  Q.  B.  135). 

Merewether  for  the  respondent.  —  The  offence 
here  charged  is  not  communicating  with  a 
constable.  The  magistrate  called  on  the 
prosecutor  to  show  that  no  notice  had  been 
given  to  the  rurali  policeman.  It  would  be 
absurd  to  have  to  give  any  other  policeman  notice. 
The  order  in  council  was  passed  to  attempt  to 
put  a  stop  to  cattle  diseases,  and  if  the  onus  is  put 
on  the  prosecution  in  eveiy  case  of  proving  that  a 
farmer  knew  that  his  animals  were  diseased,  it 
would  render  nugatory  all  legislation  on  the  sub- 
ject. He  need  only  get  out  of  the  way,  and  the 
police  could  not  prove  the  case.  The  court  will 
look  at  the  circumstances  under  which  this  statute 
and  the  orders  in  council  were  passed,  for  if  this 
were  construed  strictly  as  a  penal  statute  no  effect 
could  be  given  to  the  orders. 

Ejbating,  J. — In  this  case  three  questions  are 
referred  to  us  for  our  opinion  by  the  magistrate 
who  convicted  the  appellant  under  the  Contagious 
Diseases  Act.  The  questions  say  that  if  the  court 
answer  all  the  questions  in  the  affirmative  the  con- 
viction is  to  stand,  but  if  we  answer  any  one  ques- 
tion in  the  negative,  the  conviction  to  be  quashed. 
I  am  therefore  of  opinion  that  it  should  be  quashed. 
The  first  and  most  important  question  is,  whether 
in  order  to  convict  the  appellant  it  was  sufficient 
to  prove  that  the  animals  were  affected  with  a  con- 
tagious and  infectious  disorder,  and  that  the 
appellant  did  not  give  notice ;  without  giving 
evidence  that  the  appellant  knew  they  were  so 
affected.  Now,  by  Act  of  Parliament,  the  Privy 
Council  may  make  any  order  which  has  a  binding 
effect,  and  any  contravention  of  which  may  be 
punished  by   a  fine  of  202.    The  Act  is  in  the 
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nature  of  a  penal  statute,  and  is  penal  in  tbe  con- 
sequences, and  by  it  an  obligation  is  cast  upon 
bim  to  give  notice  witb  all  practicable  speed  to  a 
police  constable  of  any  animal  belonging  to  bim 
wbicb  is  affected  witb  a  contagious  disease.  Tbe 
question  for  us  is  founded  on  tbe  information  lai4 
before  tbe  magistrate,  tbat  be  did  not  give  notice, 
contrary  to  tbe  order  of  tbe  Privy  Council ;  and  it 
must  be  taken  by  us  tbat  be  bad  no  knowledge 
tbat  tbe  animals  were  affected.  Does  tbat  bring 
tbe  case  witbin  tbe  statute  P  tbe  animals  being  in 
a  field  in  bis  occupation,  and  be  baving  no  know- 
ledge of  disease  in  tbe  animals,  I  am  of  opinion 
he  cannot  be  convicted,  for  I  tbink  knowledge 
is  essential.  Tbe  words  of  tbe  order  in  council 
are  tbat  be  sball  witb  all  practicable  speed  give 
notice  to  tbe  policeman,  but  I  &3d  it  difficult  to  con- 
ceive tbat  a  man  is  to  give  notice  of  a  fact  of  wbicb 
be  may  be  ignorant.  A  number  of  cases  bave 
been  suggested  by  wbicb  tbe  statute  may  be  evaded; 
but  tbat  we  cannot  belp.  We  must  construe  tbe 
statutes  according  to  tbeir  intent,  and,  looking  at 
tbe  wording  of  tbe  present  statute,  coupled  witb 
tbe  order  in  council  wbicb  forms  part  of  it,  tbe 
objects  in  view  wben  it  was  passed,  and  tbe  sur- 
rounding enactments,  and  also  tbat  it  is  a  penal 
statute,  tbere  is  no  doubt  tbat  knowledge  is 
essential,  and  some  evidence  must  be  g^ven  of  it 
to  justify  a  magistrate  in  convicting  under  it. 
Althougb  we  regret  tbe  facility  our  decision  may 
give  to  persons  to  evade  tbe  statute,  we 
cannot  belp  that;  and  tbe  Lords  of  the  Privy 
Council  can  in  tbeir  discretion  alter  their  regu- 
lations. This,  however,  is  a  matter  beyond  our 
jurisdiction,  all  we  have  to  do  is  to  say  that  this 
information  must  be  quashed. 

HoNYMAN  J. — I  am  of  tbe  same  opinion.  I  only 
wish  to  add  one  word  witb  respect  to  a  remark 
which  Mr.  Merewetber  made,  wbicb  is  that  we 
express  no  opinion  at  all  on  the  question  that  if 
the  appellant  went  awar^  and  left  his  animals  in 
charge  of  another  who  railed  to  give  notice  tbat 
be  would  not  be  answerable. 

Conviction  guashmd,  with  costs. 

Attorney  for  appellant,  Rogers  for  Stimson, 
Bedford. 

Attorney  for  respondent,  King  and  M*MiUan  for 
Tinting, 


Beported  by  T.  W.  Sauitdbss,  Esq.,  Barrister^t-Law. 


Mondcuy,  May  12, 1873. 

ERBOB  7B0M  THE  EXCUEQUEB. 

(Before  Blackburn,  Brett,  Grove,  Quain, 
Archibald,  and  Hontman,  JJ.) 

The  Sheppield  Water  Company  v.  Bennett. 

Water  compcMvy — Power  to  charge  water  rates  ac' 
cording  to  amount  of  rent — Bates  paid  by  ovoner 
— Meaning  of  the  word  "  rent." 

By  sect  79  of  the  Sheffield  Waterworks  Act 
1863  (16  ^  17  Vict.  c.  xxii.,  local  and  personal), 
the  company  a/re  em/powered  to  charge  for  the 
supply  of  wafer  to  the  inhabitants  at  a  rede  per 
annum  according  to  the  rent  per  annum  of  the 
dwelling-house  supplied,  as  follows,  viz. : — "  Where 
the  rent  shall  not  amount  to  71.  per  annum,  at  a 
rate  not  exceeding  61.  per  cent,  per  annum  upon 
such  rent;  where  sikch  rent  shall  amount  to  71., 
.hut  not  to  SI,  per  annum,  at  a  rate  not  exceeding 


89.  per  a/wMMn ;  where  such  rent  shall  amount  to 
81.,  but  not  to  101,  per  awnum,  at  a  rate  not  es- 
ceeding  lOs,  per  am/rywm;  where  such  rent  shall 
amownt  to  10t.,&t^  not  to  12Z.  per  afMum,alarate 
not  exceeding  12s.  per  annum,"  a/nd  so  on  in  a 
graduating  ascending  seals  up  to  a  rent  of  lOOL 
amd  upwards  per  anmum.  The  Waterworks 
Cla/uses  Act  1847  (10  ^  11  Vict,  c.  17),  which  is 
incorporated  unth  the  above  Act,  enacts,  by  secL 
72,  that  the  owners  of  all  dweUing-houses  occupied 
as  separate  tenements,  the  annual  value  of  which 
shall  not  exceed  the  sunn  of  101,,  shall  be  liable  to 
the  paym^ent  of  the  rates  instead  of  the  occupier. 

The  defendant,  being  the  owner  of  several  dweOr 
ing'houses  in  aheffietd,  let  to  tenants,  at 
weehl/y  or  monthly  rents,  the  yearly  aggregate 
amount  of  such  rents  respectively  not  exceeding 
the  sum  of  101,  by  the  year,  the  tenants  of  whuM 
dweUing-houses  were  supplied  by  the  company 
with  water  at  the  defenamVs  request.  The  ciom^ 
pawy  claimed  to  charge  the  water  rates  in  respect 
of  the  houses  so  supplied  upon  the  rents  or  sums 
at  which  the  same  respectwely  were  let,  unthout 
making  any  dednction  therefrom.  The  defendant, 
on  the  other  hand,  contended  that  the  charge 
should  be  upon  the  annual  value  of  the  dwelling' 
houses,  free  of  all  tenants*  rates  and  taxes,  and 
that  in  ascertaining  such  value  a  deduction  should 
be  made  from  the  rents  or  sums  at  which  the  same 
houses  were  respectively  let,  in  respect  of  the 
amounts  allowed  or  paid  by  him  for  poot^s  rates, 
district  rates,  and  water  rates,  in  respect  of  the 
said  dwelling-houses  respectively. 

The  court  below  having  held  that  the  word  "  rent," 
in  sect.  79  of  the  local  Act,  meant  the  proper  rent 
of  a  tenant  pa/ying  the  rates  and  charges  regularly 
paid  by  the  tenant,  of  which  the  actual  rent,  when 
the  tenant  does  panf  those  rales  and  charges,  is  in 
general  the  proper  criterion,  and  that  therefore  the 
contention  of  the  defendant  was  right,  and  that  he 
was  entitled,  before  being  charged  with  the  water 
rates  on  the  rent,  to  dednct  from  the  actual  amount 
of  rent  paid  to  him  the  sums  allowed  or  paid  hy 
him  for  poor*s  rates,  district  rates^  and  water 
rates: 

Held,  that  the  decision  of  the  court  below  loas 
correct. 

This  was  an   appeal  from  the  decision  of  the 

Court  of  Exchequer,  in  which  judgment  was  given 

for  the  defendant.    The  facts  were  stated  in  the 

following  special  case : — 

1.  The  plaintiffs  (hereinafter  called  tbe  company) 
were  incorporated  by  an  Act  of  Parliament  passed 
in  tbe  year  1830,  intituled,  "  An  Act  for  snpplyinff 
witb  Water  the  Town  and  Parish  of  Sheffield,"  and 
thereby  powers  were  6iven  to  the  company  for 
supplying  the  town  and  parish  of  Sheffield  with 
water. 

2.  In  tbe  year  1845  another  Act  was  passed, 
intituled,  "An  Act  for  better  supplying  with 
Water  tbe  Town  and  .Parish  of  Sheffield,  in  the 
County  of  York,  and  for  amending  tbe  Act  relating 
thereto."  And  thereby  powers  were  given  to  the 
company  to  raise  further  capital  and  oonstmct 
additional  works. 

3.  In  1853,  the  Sheffield  Waterworks  Act  1853 
Was  passed,  whereby,  after  reciting  tbe  said  Acts 
of  1830  and  1845,  such  last-mentioned  Acts  were 
repealed,  subject  to  tbe  provisions  contained  in 
tbe  said  Act  of  1853. 

4.  By  tbe  6tb  section  of  the  said  Act  of  1853,  the 
company  was  incorporated  as  from  the  passing  of 
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tlie  said  Act  of  1880,  and  the  said  Act  of  1853  con- 
tained the  following  proYisions  :— 

Seot.  8.  Thafe  the  Oompaniefl  dansea  Consolidation  Act 
1845,  and  the  Lands  Claases  Consolidation  Aot  1845,  and 
tiie  Waterworks  Clauses  Aot  1847,  exoept  seet.  54  of  the 
Bid  last-mentioned  Aot,  and  save  so  far  as  any  of  the 
daoses  in  any  of  the  said  Acts  may  be  expressly  varied  or 
enepted  by  this  Act,  shall  be,  ana  the  same  are,  hereby 
ixnorporated  with  this  Aot. 

Sect  9.  That  notwithstanding  the  repeal  of  the  re- 
flpeotive  recited  Acts,  the  several  daases  and  provisions 
rnktsoever  in  favonr  of  the  company  respectively  con- 
tuned  in  any  Aot  or  Acts  (other  than  the  said  recited 
Acts  respectively),  and  wnioh  immediately^  before  the 
panrng  of  this  Act  are  in  force,  shall  conunae  and  be 
m  full  foToe  aooordingly,  and  the  company  and  their 
directors,  offioers,  and  servants,  may  and  shall  acoord- 
ingij,  and  for  tiie  purposes  of  this  Aot,  be  entitled  to 
•nd  have,  exercise,  and  enjoy  nnder  or  by  virtue  of  those 
daases  and  provisions  respectively,  all  such  rights,  in- 
terests, powers,  authorities,  and  privileges  whatsoever, 
as  if  this  Aot  had  not  passed. 

Seot.  79.  That  the  oompuiy  shall,  and  they  are  hereby 
required,  to  furnish  a  sufficient  supply  of  water  to  every 
inhabitant  occupyuig  a  private  dwemng-house  or  part  of 
a  dwelling-house  in  any  square,  street,  close,  or  lane  of 
tiie  town  and  borough  of  Sneffieid  aforesaid,  and  in  any 
other  place  or  places  within  the  limits  of  this  Act,  where 
the  pipes  of  the  company  are  now  or  hereafter  shall  be 
laid  for  the  use  of  his  or  her  family,  at  the  following  rate 
per  annnTn  (that  is  to  say) : — 

Where  the  rent  of  such  dwelling-houae  or  part  of  a 
dwelHng-honse  shall  not  amount  to  71.  per  annum,  at  a 
nte  not  exceeding  61.  per  centum  per  annum  on  such 
rent,  but  not  in  any  sucn-  case  to  exceed  the  sum  of  7<.  2d. 
per  annum. 

Where  such  rent  shall  amount  to  71.  but  not  to  82.  per 
amium,  at  a  rate  not  exceeding  Ss.  per  annum. 

Where  such  rent  shall  amount  to  81.  per  annum  but 
not  to  lOL  per  annum,  at  a  rate  not  exceeding  IDs.  per 


Where  such  rent  shall  amount  to  101.  but  not  to  121. 
per  annum,  at  a  rate  not  exceeding  12«.  per  annum. 

Where  such  rent  shall  amount  to  12*.  but  not  to  151. 
per  annnm,  at  a  rate  not  exceeding  148.  ner  annum. 

Where  such  rent  shall  amount  to  15l.  but  not  to  18Z. 
per  annum,  at  a  rate  not  exceeding  \68.  per  annnm. 

Where  such  rent  shall  amount  to  lot.  but  not  to  201. 
per  annum,  at  a  rate  not  exceeding  18<.  per  annum. 

Where  such  rent  shall  amount  to  20Z.  but  not  to  251. 
per  annum,  at  a  rate  not  exceeding  11.  per  annum. 

Where  such  rent  shall  amount  to  251.  but  not  to  SOI. 
per  annum,  at  a  rate  not  exceeding  1{.  58.  per  annum. 

Where  such  rent  shall  amount  to  901.  but  not  to  351. 
per  annum,  at  a  rate  not  exoeeding  11.  lOs.  per  annum. 

Where  such  rent  shall  amount  to  851.  but  not  to  401. 
per  annum,  at  a  rate  not  exceeding  11, 158.  per  annxmi. 

Where  euch  rent  shall  amount  to  401.  but  not  to  501, 
per  annum,  at  a  rate  not  exoeeding  21,  per  annum. 

Where  auoh  rent  shall  amount  to  501.  but  not  to  601. 
per  annnm,  at  a  rate  not  exoeeding  21.  58.  per  annum. 

When  such  rent  shall  amount  to  601.  but  not  to  701. 
per  annum,  at  a  rate  not  exoeedin^r  21.  lOs.  per  annum. 

Where  such  rent  shall  amount  to  702.  but  not  to  801. 
per  annum,  at  a  rate  not  exoeeding  21. 15s.  per  annum. 

Where  such  rent  shall  amount  to  801.  but  not  to  1001. 
per  tumum,  at  a  rate  not  exceeding  31.  per  annum. 

Where  such  rent  shall  amount  to  lOOt.  or  upwards  per 
annum,  at  a  rate  not  exoeeding  Zl.  per  centum  per  annum 
on  mush.  rent. 

Ptovided,  neverthelees,  that  the  company  shall  not  be 
entitled  to  receive  from  any  such  inhabitant  more  than 
the  sum  of  61,  in  anv  one  year  for  such  supply,  nor  shall 
euoh  company  be  obliged  to  furnish  such  supply  to  any 
inhabitant  for  less  than  78.  2d.  in  any  one  year,  unless 
they  shall  think  fit  so  to  do. 

^Mt.  80.  That  in  cases  where  the  landlord  or  owner  of 
anumber  of  houses  let  at  rents  not  exceeding  71,  a  year 
respeetively,  shall  agree  with  the  said  company  to  pay 
the  water  rent  for  tiie  same,  the  company  shiul  not  in 
Such  cases  charge  more  than  68.  4d.  a  year  for  each  house 
for  such  supply,  anything  to  the  contrary  in  this  Aot 
eontBined  notwithstanding. 

.    5.  In  1860  the  Sheffield  Waterworks  Act  1860  was 
passed,  whereby  the  limits  of  the  Act  of  1853  were 

Mao.  Cas.— Yol.  VIIL 


extended  to  include  the  parish  of  Ecclesfield  as 
well  as  the  town  and  borough  of  Sheffield. 

6.  In  1864,  the  Sheffield  Waterworks  Act  1864 
was  passed,  the  105th  section  of  which  was  as 
follows : — 

The  provisions  of  the  Company's  Aot  1853,  relative  to 
the  water  rents  or  rates  to  be  taken  by  the  company, 
shall  from  and  after  the  time  for  the  first  half-year][y 
collection  of  the  company's  water  rents,  after  the  passing 
of  this  Act,  and  thenceforth  for  a  period  of  twenty-five 
years,  have  effect  as  if  the  several  maximum  water  rents 
or  rates  in  those  provisions  specified  were  increased  in 
each  instanoe  by  25  per  centum.  Provided  always,  that 
all  water  rents,  or  rates  authorised  to  be  taken  by  this 
Act,  or  the  Company's  Aot  of  1853,  for  any  purposes 
whatever,  shall  be  charged  to  all  persons  impartially, 
and  without  favour,  according  to  the  scale  of  rents  or 
rates  specified  as  aforesaid,  for  the  several  purposes  re- 
spectively, exoept  that  such  rates  may  by  agreement  be 
reduced  for  the  sanitary  purposes  of  the  town. 

7.  In  1867,  the  Sheffield  Waterworks  (Amend- 
ment)  Act  1867  was  passed,  whereby  the  limits  of 
the  company's  former  Acts  were  farther  extended 
to  include  the  township  of  Tinsley,  in  the  parish  of 
Botherham,  and  the  parish  of  l^ndsworth,  all  in 
the  West  Biding  of  the  county  of  York,  and  the 
parish  of  Norton,  the  townships  of  Dore  and  Totley, 
m  the  parish  of  Dronfield,  and  the  liberty  or  extra 
parochial  place  of  Beauchief,  all  in  the  county  of 
Derby. 

8.  Copies  of  the  said  Acts  of  1830, 1845, 1853, 
1860, 1864,  and  1867,  accompany  and  are  to  form 
part  of  this  case. 

9.  Under  the  powers  conferred  by  the  several 
special  Acts  before  mentioned,  the  company  is  * 
authorised  to  supply  water  within  the  following 
thirfceen  townships  and  places,  namely:  the  town- 
ships of  Upper  Hallam,  Nether  Hallam,  Bc- 
clesall  Bierlow,  Sheffield,  Brightside  Bierlow,  and 
Attercliffe,  all  in  the  parish  of  Sheffield,  the  parish 
of  Ecclesfield,  the  township  of  Tinsley,  in  the  parish 
of  Botherham,  and  the  parish  of  Handsworth,  all 
in  the  West  Biding  of  the  county  of  York,  and 
the  parish  of  Norton,  the  townships  of  Dore  and 
Totley,  in  the  mrish  of  Dronfield,  and  the  liberty 
or  extra-parochial  place  of  Beauchief,  all  in  the 
county  of  Derby. 

10.  The  company  are  now  supplying  water  in  all 
the  said  townsnips  and  places,  except  in  the  town- 
ships of  Dore  and  Totley,  and  the  liberty  or  extra- 
parochial  place  of  Beauchief. 

11.  The  dwelling-houses  or  tenements  at  present 
supplied  by  the  company  with  water  within  the 
limits  of  their  district  are  about  48,400  in  number, 
of  which  about  30,000  are^  of  an  annual  value  not 
exceeding  lOl,  Of  these  liouses  some  are  occupied 
by  the  owners  thereof. 

12.  The  water  rates  payable  to  the  company  are 
due  quarterly,  on  the  25th  March,  the  24th  June, 
the  29th  Sept.,  and  the  25th  Dec,  in  each  year. 

13.  A  separate  poor's  rate  is  levied  in  each  of 
the  townsnips,  parishes,  and  places  mentioned 
within  the  limits  of  the  company's  district.  The 
poor  rates  in  the  said  several  townships,  parishes, 
and  places  respectively,  vary  in  amount  from  time 
time,  and  at  the  same  periods  of  time  are  larger  in 
some  of  the  said  townships,  parishes,  and  places, 
than  in  others. 

14.  The  mode  of  ascertaining  the  rateable  value 
of  premises  rateable  to  the  poor's  rate  is  not  the 
same  in  the  said  several  townships,  parishes,  and 
places,  the  consequence  of  which  is,  tnat  the  sums 
at  which  similar  premises  are  rated  are  relatively 
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lower  in  some  of  such  townships,  parishes,  and 
places,  than  in  others. 

15.  The  borough  of  Sheffield  is  oo-eztensive  with 
the  parish  of  Sheffield,  and  comprises  the  several 
townships  of  Uppei*  Hallam,  Nether  Hallam, 
EcclesaQ  Bierlow,  Sheffield,  Brightside  Bierlow, 
and  Attercliffe. 

16.  The  Local  Government  Acts  have  been  ap- 
plied to  and  are  in  force  within  the  said  borough 
of  Sheffield,  but  not  to  or  within  any  other  of  me 
townships,  parishes,  or  places  included  within  the 
limits  of  the  company's  district.  Greneral  district 
rates,  which  may  vary  in  amount  from  time  to 
time,  are  levied  under  these  Acts  in  the  borough 
of  Sheffield. 

17.  On  the  20th  Sept.  1865,  after  the  Local 
Grovemment  Acts  had  been  appHed  to  the  borough 
of  Sheffield,  the  town  council  of  Sheffield,  which  is 
the  local  board  for  the  said  borough,  passed  a  reso- 
lution in  the  foUowinc^  words : — 

It  was  ordered  that  the  general  distriot  rate  be  laid 
and  levied  npon  the  owners  instead  of  the  oooapiers,  in 
oases  where  the  rateable  yalne  of  any  premises,  uable  to 
assessment  under  the  Looid  Ctovemment  Aot  1858,  does 
not  exceed  the  sam  of  71.,  and  that  the  same  be  assessed  at 
the  rednoed  estimate  of  three-fonrtbs  of  the  net  annual 
value  of  such  premises. 

18.  The  defendant  was,  at  Ohristmas-day  1870, 
and  during  the  two  quarters  of  a  year  then  next 
following,  the  owner  (X  the  ninety-two  dwelling- 
houses  or  tenements  specified  and  described  in  the 
schedule  marked  A,  which  accompanies  and  is  to 
form  part  of  this  case,  and  the  same  were  let  by 

«  him  during  such  period,  at  the  rents  or  sums  and 
in  the  manner  specified  in  the  said  schedule. 

19.  The  occupiers  of  the  said  respective  dwelling- 
houses  or  tenements  were,  at  the  request  of  the 
defendant,  supplied  with  water  by  the  company 
during  the  said  two  quarters  of  a  year. 

20.  Sixteen  of  the  said  dwelling-houses  or  tene- 
ments are  situate  in  the  township  of  Sheffield,  and 
the  remainder  of  them  are  situate  in  the  adjoining 
township  of  Brightside  Bierlow. 

21.  During  the  two  quarters  of  a  year  for  which 
the  water  rates  in  question  are  claimed,  the  poor's 
rate  levied  in  the  township  of  Sheffield  was  after 
the  rate  of  29.  lOd,  in  the  pound ;  and  in  the  town- 
ship of  Brightside  Bierlow,  after  the  rate  of  2«.  6d, 
in  the  pound. 

22.  During  the  same  period  the  general  district 
rate  in  the  borough  of  Sheffield,  undor  the  Local 
Government  Acts,  was  after  the  rate  of  2«.  in  the 
pound,  subject  to  the  deduction  mentioned  in  the 
aforesaid  resolution  of  20th  Sept.  1865. 

23.  The  companv  claim  to  charge  the  water 
rates  in  respect  of  the  dwelling-houses  or  tene- 
ments in  question  upon  the  rents  or  sums  at  which 
the  said  dwelling-houses  or  tenements  respectively 
were  let,  without  making  any  deduction  there- 
from. 

24.  The  defendant,  on  the  other  hand,  contends 
that  the  water  rates  ou^ht  to  be  charged  upon  the 
annual  value  of  the  said  dwelling-houses  or  tene- 
ments, free  of  all  tenants'  rates  and  taxes,  and  that 
in  ascertaining  such  annual  value,  a  deduction 
should  be  made  from  the  rents  or  sums  at  which 
the  said  dwelling-houses  or  tenements  are  re- 
spectively let  as  aforesaid,  in  respect  of  the  amounts 
allowed  or  paid  by  him  for  poor's  rates,  district 
rates,  and  water  rates,  in  respect  of  the  said 
dwelling-houses  or  tenements  respectively  (whether 
such  aUowance  or  payment  is  made  by  him  by 
virtue  of  statutory  obhgations  imposed  upon  him 


in  that  behalf,  or  by  reason  of  a^^reement  voluiio 
tarily  entered  into  between  himself  and  bis 
tenants). 

25.  The  schedule  hereinbefore  referred  to  specifies 
and  describes  the  dwelling-houses  or  tenements  in 
question,  and  in  addition  to  the  matters  before 
referred  to,  the  gross  estimated  rental  of  the  said 
dwelling-houses  or  tenements  for  the  purpoeeB  ol 
the  poor  rate,  the  sums  at  which  the  said  dwelling- 
houses  or  tenements  were  respectively  rated  for 
poor's  rate,  the  rates  ckumed  to  be  deducted  by 
the  defendant  from  the  rents  or  sums  at  which  the 
said  dwelling-honses  or  tenements  respectively 
were  let  as  hereinbefore  mentioned,  and  other  par- 
ticulars relative  to  the  question  in  dispute.  The 
matters  stated  in  or  appearing  from  the  said 
schedule  are  to  be  taken  as  correct.  And  it  is 
admitted,  that  if  the  defendant  is  entitled  to  make 
the  deductions  he  claims,  the  amounts  mentioned 
in  the  said  schedule,  under  the  respective  heads 
of  poor's  rate,  district  rate,  and  water  rate,  are  the 
amounts  proper  to  be  deducted  from  the  said  rents 
or  sums  at  which  the  said  dweUing-hoases  or 
tenements  are  respectively  let  as  aforesaid. 

26.  The  sums  in  respect  of  which  the  above- 
mentioned  deductions  are  claimed  by  the  defendant 
were  allowed  or  paid  by  the  defendant,  as  specified 
in  the  said  schedule,  for  poor's  rates,  district  rates, 
and  water  rates  respectively,  either  by  virtue  of 
statutory  obligations  imposed  upon  him  in  that 
behalf,  or  by  reason  of  the  terms  (voluntarily 
agreed  to  between  himself  and  his  tenants)  on 
which  the  said  respective  dwelling-houses  or  tene- 
ments were  let  by  ium.  The  statutory  oblioations 
above  referred  to  are,  as  regards  poors  rates: 
Sect.  1  of  the  Poor  Bate  Assessment  and  Golleo- 
tion  Act  1869 ;  as  regards  district  rates,  sect.  55 
of  the  Local  Government  Act  1858 ;  and  as  regards 
water  rates,  sect.  72  of  the  Waterworka  OUuisee 
Act  1847. 

27.  All  the  said  dwelling-houses  or  tenements, 
in  respect  of  which  the  water  rates  in  (jxiestion  are 
claimed,  were,  during  the  period  for  which  they  are 
claimed,  respectively  let  for  terms  not  exceeding 
three  months,  within  the  meaning  of  the  1st  see- 
tion  of  the  Poor  Bate  Assessment  and  OoUectioQ 
Act  1869.  The  4th  section  of  the  last-mentioned 
Act  has  not  been  adopted  in  either  of  the  town- 
ships of  Sheffield  and  Brightside  Bierlow. 

28.  The  tenants  of  sevOTal  of  the  said  dwellinf^ 
houses  or  tenements,  for  which  the  water  rates  m 
question  are  claimed  (namely,  those  numbered  in  the 
said  schedule  11, 17, 18, 19,  20,  and  21),  held  their 
respective  dwelling-houses  or  tenements  of  the 
defendant  on  the  terms,  that  they  should  not 
take  advantage  of  the  first  section  of  the  last- 
mentioned  Act,  but  should  pay  their  respective 
rents  for  the  same,  without  deducting  the  sums 
paid  by  them  for  poor's  rate. 

29.  The  water  rates  in  respect  of  all  the  said  ninety- 
two  dwelling-houses  or  tenements,  for  the  quarter 
of  a  year  next  following  Ohristmas  day  1870, 
became  due  on  the  25th  March  1871,  and  the  water 
rates  for  the  same  dwelling-houses  or  tenements 
for  the  next  quarter  of  a  year  became  due  on  the 
24th  June  1871. 

30.  The  water  rates  in  respect  of  the  said  dwelling- 
houses  or  tenements  for  the  said  two  quarters  of  a 
year,  amounted,  according  to  the  mode  of  compu- 
tation adopted  by  the  company,  to  SU.;  and 
according  to  the  mode  of  computation  contended 
for  by  the  defendant,  to  241,  7$,  6cL 
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31.  The  rents  or  eninB  at  whioh  the  said  dwelline- 
hoosefl  or  tenements  respectively  let  as  aforesaid, 
are  to  be  taken  to  be  the  fall  rents  or  sums 
obtainable  for  the  said  dwelling-houses  or  tene- 
ments respectively,  npon  the  terms  npon  which 
the  same  are  respectively  let  as  aforesaia. 

The  question  for  the  court  is:  Whether,  in 
ealoalating  the  water  rates,  any  deductions  should 
be  made  from  the  rents  or  sums  at  which  the  said 
dwelling-houses  or  tenements  are  respectively  let 
as  aioresaid,  in  respect  of  the  payments  made  or 
allowed  by  the  defendant  for  poors'  rates,  district 
rites,  and  water  rates,  or  anv  and  which  of  them, 
in  either  and  which  of  the  following  cases,  namely : 
(A)  In  cases  where  the  poor's  rates,  district  rates, 
and  water  rates  respectively,  were  allowed  or  paid 
by  the  defendant  by  virtue  of  statutory  obligations 
in  that  behalf,  (d)  In  cases  where  the  poor's 
n^tes,  district  rates,  and  water  rates  respectively, 
were  allowed  or  paid  by  the  defendant  by  reason 
of  the  terms  (voluntarily  agreed  to  between  him- 
self and  his  tenants)  on  which  the  respective 
dwelling-houses  or  tenements  were  let  by  lum. 

If  the  court  shall  be  of  opinion  that  none  of  the 
aforesaid  deductions  ought  to  be  made,  the  judg- 
ment is  to  be  entered  for  the  plaintiffs,  with  costs 
of  snit,  for  the  sum  of  6{.  IO9.  over  and  above  the 
M.  lOa.  paid  into  court. 

If  the  court  shall  be  of  opinion  that  all  the 
dednotions  claimed  by  the  defendant,  as  appearing 
m  the  said  schedule,  ought  to  be  made,  then  judg- 
ment is  to  be  entered  for  the  defendant,  with  costs 
of  suit. 

If  the  court  shall  be  of  opinion  that  some,  but 
not  all,  of  the  deductions  claimed  by  the  defendant, 
as  last  aforesaid,  ousht  to  be  made,  then  judgment 
is  to  be  entered  for  the  plamtiffs,  with  costs  S  suit, 
for  such  sum  over  and  above  the  2U.  lOs.  paid  into 
oonrt,  as  according  to  the  judgment  of  the  court, 
in  that  case  remain  due  to  the  plaintiffs,  such  sum, 
in  case  of  difference,  to  be  settled  by  one  of  the 
masters  of  the  court. 

In  deciding  the  above  questions,  the  court  is  to 
be  at  liberty  to  draw  inferences  of  fact. 

Field,  Q.O.  (Kemplcuy,  Q.O.,  and  Ba/rher  with 
him),  appeared  for  the  pWntiffs,  and  contended 
that  upon  a  proper  construction  of  the  Acts,  no 
deductions  snomd  be  made  firom  the  amount  of 
rent  paid  in  calculating  the  water  rates,  and  he 
dted, 

Rea  V.  8t.  Paul's,  Vepiford,  13  East,  820 ; 

J2ev  V.  The  Inhabitants  of  Thwrmastonf  1  Bar.  A  Ad. 

731  (Lord  Tenterden's  jadgment) ; 
EUUme  v.  Rose,  19  L.  T.  Sep.  N.  S.  280;  38  L.  J. 

6,Q.B.;  L.Bep.  4Q.B.4; 
Beg,  V.  The  Overseers  of  Bilston,  L.  Bep.  1  Q.  B.  18 ; 

85  L.  J.  73,  M.  C. ; 
Book  V.  Mayor  of  Liverpool,  7  C.  B.,  K.  S.,  240. 
Maniety,  Q.C.  (WiUs,  Q.G.,  and  Oave  with  him), 
was  not  (Ailed  upon. 

Bl&ckbusn,  J. — ^In  this  case  there  are  difficulties 
in  the  way  of  either  construction,  but  we  are  all  of 
opinioa  that  the  construction  contended  for  by  the 
plaintiffs  is  the  more  difficult  one  of  the  two,  and  that 
the  jud^^entof  the  court  below  is  most  in  accord- 
ance with  reason  and  the  probable  meaning  of  ^he 
legislature,  (a)  Judgment  for  the  defendant. 

Attorney  for  the  plaintiff,  Blackhck  Smith, 
Sheffield. 

Attorneys  for  the  defendant,  Broomhead,  Wight' 
man,  and  Moore,  Sheffield. 

(a)  See  the  jadgment  of  the  oonrt,  27  L.  T.  Bep.  N.  S. 
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Seported  by  John  Thoxpsox,  Esq.,  Barrister-at-Law. 

Satwda/y,  AprU  26, 1873. 

(Before  Bovill,  O.J.,  Bbamwell,  B.,  Blackbubn, 
Archibald,  and  Hoktman,  JJ.) 

Eeg.  v.  a.  H.  Mobton. 

Forgery — Deed — Clergy — Letters  of  orders — 
24  ^  25  Vict.  6,  98,  a.  20. 

The  forging  of  letters  of  orders  isstbed  by  a  bishop,  cer* 
Wyin^  that  on  a  day  and  at  a  place  mentioned 
therein,  A.  B.  was  admitted  into  the  holy  order  of 
deacons,  according  to  the  manner  prescribed  by  the 
Church  of  England,  and  rightly  and  canonicaUy 
ordained  deacon,  in  testimony  whereof  the  bishop 
had  caused  his  episcopal  seal  to  be  affixed  there* 
unto,  is  not  the  feloniouslu  foravng  of  a  deed 
within  the  2^  ^  2b  Vict.  c.  9o,  s.  20,  although  such 
forgery  is  a  misdemeanor  ai  coiwmon  law. 

Case  reserved  for  the  opinion  of  this  Court  by 
Bramwell,  B.,  at  the  Worcester  Winter  Assizes 
1872.' 

The  prisoner  was  tried  and  found  guilty  upon 
the  follo?mig  indictment : — 

The  jurors  of  our  lady  the  Queen,  upon  their 
oath  present  that  Thomas  Keatinze,  otherwise 
Arthur  Henry  Morton,  on  the  14th  Aug.  1865, 
feloniously  did  forge  a  certain  deed,  purporting  to 
be  under  the  hand  and  seal  of  Lord  Auckland,  Bishop 
of  Bath  and  Wells,  which  said  forged  deed  was  and 
is  as  follows  [it  was  then  set  out  verbalim'],  with  in- 
tent thereby  to  defraud,  aeainst  the  form  of  the 
statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  lady  the  Queen,  her 
crown  and  dignity. 

Second  count. — And  the  iurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present  that 
the  said  Thomas  Keatinge»  otherwise  Arthur 
Henry  Morton,  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  feloniously  did  forge  a  certain  other 
deed,  purporting  to  be  letters  of  orders  under  the 
hand  and  seal  of  Lord  Auckland,  Bishop  of  Bath 
and  Wells,  with  intent  thereby  then  to  defraud 
against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  lady 
the  Queen,  her  crown  and  dignity. 

Third  count. — And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that  the  said 
Thomas  Keatinge,  otherwise  called  Arthur  Henry 
Morton,  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  feloniously  did  offer,  utter,  dispose  of, 
and  put  off  a  certain  other  forged  deed,  purporting 
to  be  under  the  hand  and  seal  of  Lord  Auckland, 
Bishop  of  Bath  and  Wells,  which  said  forged  deed 
was  and  is  as  follows  [it  was  then  set  out  verbatim"], 
with  the  intent  thereby  then  to  defraud,  he  the 
said  Thomas  Keatinge,  otherwise  called  Arthur 
Henry  Morton,  at  the  time  he  so  offered,  uttered, 
disposed  of,  aiid  put  off  the  said  last-mentioned 
forged  deed  as  aroresaid,  well  knowing  the  same 
to  be  forged,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and    against  the 

Seace  of   our   lady    tne  Queen,  her  crown  and 
ignity. 

Fourth  count. — And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present  that  the 
said  Thomas  Keatinge,  otherwise  called  Arthur 
Henry  Morton,  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  feloniously  did  offer,  utter,  dispose 
of,  and  put  off,  a  certain  other  forged  deed,  purport- 
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ing  to  be  letters  of  orders  under  the  hand  and  seal 
of  Lord  Auckland,  Bishop  of  Bath  and  Wells, 
with  intent  thereby  then  to  defraud,  he  the  said 
Thomas  Keatinge,  otherwise  called  Arthur  Henry 
Morton,  at  the  time  he  so  offered,  uttered,  disposed 
of,  and  put  off  the  said  last-mentioned  forged  deed 
as  aforesaid,  well  knowing  the  same  to  be  forged, 
against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignity. 

The  document  which  the  prisoner  had  forged, 
when  produced,  was  as  follows : — 

By  the  tenor  of  these  presents,  we  Anokland,  by 
!r  Divine  permission  Bishop  of  Bath  and  Wells,  do 
^  mhke  it  known  unto  all  men,  that  on  Sunday,  the 
•  twenty-third  day  of  December,  in  the  year  of  our 
J  Lord  one  thousand  eight  hand^red  and  sixty- (?iree, 
^g    we,  the  bishop  before  mentioned,  solemnly  admi- 

»^ 


n 


nistering  holy  orders  under  the  protection  of  the 
AlmightT  in  our  cathedral  church  of  St.  Andrew,  in 
Wells,  did  admit  our  beloved  in  Christ,  Arthwr 
Henry  Morton,  a  Master  of  Arts  (of  whose  virtuous 
•**  g<   and  pious  life  and  oonversatioa,  and  competent 
^   leammg  and  knowledge  in  the  Holy  Scriptures  we 
^   were  well  assured),  into  the  holy  order  of  deacons. 
ts*   according  to  the  manner  and  form  prescribed  ana 
g*   used  by  the  Church  of  England,  and  him  the  said 
"^    Arthwr  Henry  Morton  did  then  and  there  rightly 
and  canonioally  ordain  deacon;  he  having  first  in  our 
presence  freely  and  voluntarily  subscribed  to  the  Thirty- 
nine  Artitcles  of  Belip^on,  ana  to  the  three  articles  con- 
tained in  the  thirty-sixth  canon,  and  he  likewise  havingr 
taken  the  oaths  appointed  by  law  to  be  taken  for  and 
instead  of  the  oath  of  supremacy.    In  testimony  whereof 
we  have  caused  our  episcopal  seal  to  be  hereunto  affixed, 
the  day  and  year  above  written,  and  in  the  seventh  year 
of  our  translation. 

Swlof 

The  Bishop  of 

Bath  and  Wells. 


Auckland, 


Tbe  Seal  of  Baron 

AnoUaiid, 

D.D. 


Bath  and  Wblls. 


The  signature  and  the  seal  were  the  genuine 
signature  and  episcopal  seal  of  Lord  Auckland, 
Bishop  of  Bath  and  W  ells,  and  the  document  was 
duly  signed,  sealed,  and  given  out  by  him. 

But  when  so  given  out,  the  name  in  it  of  the 
person  ordained  was  Joseph  Leycester  Lyne,  the 
year  was  1860,  and  not  18o3 ;  and  in  the  margin 
the  letters  dimissory  were  stated  to  be  from  the 
Bishop  of  Exeter,  not  Melbourne. 

The  forgery  consisted  in  altering  the  name, 
addinfi;  a  **  Master  of  Arts,"  altering  the  year,  and 
changing  "  Exeter  "  to  "  Melbourne."  The  alter- 
ations are  underlined.  It  was  proved  that  Lyne 
was  ordained  bv  imposition  of  hands,  according  to 
the  service  in  the  Prayer  Book,  and  that  this  docu- 
ment had  been  delivered  to  him  and  afterwards 
stolen  or  taken  from  him  without  his  consent.  It 
was  also  proved  that  no  other  deed  or  document 
ordaining,  or  certifying  the  ordination,  is  ever 
made  or  given,  though  the  fact  of  ordination  is 
recorded  in  a  book  kept  for  that  purpose.  Doubting 
whether  the  document  was  a  deed  within  the 
meaning  of  the  statute,  I  now  ask  the  opinion  of 
the  Court  for  the  consideration  of  Crown  Cases 
Reserved  thereon.  The  prisoner  is  in  gaol  under 
sentence  on  two  other  indictments. 

It  will  be  observed  that  the  document  is  correctly 
set  forth  in  the  first  and  third  counts.'  It  is,  how- 
ever, there  called  a  deed.  (See  1  Lev.  138;  3 
Eussell  C.  &  M.,  767 ;  and  stat.  24  &  26  Vict.  c.  98, 
s.  20.) 

(Signed)  G.  Brahwell. 

-  W,  Chodman,  for  the  prisoner. — ^The  prisoner  has 


I  been  convicted  on  an  indictment  which  charged 
him  with  fdoniously  forging  and  uttering  a  d^d, 
knowing  the  same  to  be  forged,  against  the  form  of 
the  statute  24  &  25  Vict.  c.  98,  s.  20,  which  enacts 
that  **  Whosoever,  with  intent  to  defraud,  shall 
forge  or  alter,  or  shall  offer,  utter,  dispose  of,  or  pat 
off,  Knowing  the  same  to  be  forged  or  altered,  anv 
deed  or  any  bond  or  writing  obligatory,  or  shall 
forge  any  name,  handwriting,  or  signature  pur- 
porting to  be  the  name,  handwriting,  or  signature 
of  a  witness  attesting  the  execution  of  any  deed^ 
bond,  or  writing  obUgatory,  or  shall  offer,  utter, 
dispose  of,  or  |)ut  off  any  deed,  bond,  or  writing 
obligatory,  having  thereon  any  such  forged  name, 
handwriting,  or  signature,  knowing  the  same  to  be 
forged,  shall  be  ^ilty  of  felony."  No  doubt  the 
prisoner  was  guilty  of  the  offence  of  forgery  at 
common  law,  which  is  a  misdemeanor,  but  the 
question  here  is  whether  the  forging  of  these 
"  letters  of  orders,"  as  the  document  is  technically 
termed,  is  a  felonious  forging  of  a  deed  within 
the  above  enactment.  In  2  Russell  on  Crimes  (4th 
edit.,  p.  767),  it  is  said :  "  It  is  clearly'  agreed  that 
at  common  law  the  counterfeiting  of  a  matter  of 
record  is  forgery,  for  since  the  law  gives  the  highest 
credit  to  all  records,  it  cannot  but  be  of  the  utmost 
ill  consequence  to  the  public  to  have  them  either 
forged  or  fidsified.  Also  it  is  agreed  to  be  forgery 
to  counterfeit  any  authentic  matter  of  a.  pubhc 
nature,  as  a  privy  seal,  or  a  licence  from  the  Barons 
of  the  Exchequer  to  compound  a  debt,  or  a  certifi- 
cate of  holy  orders,  or  a  protection  from  a  parlia* 
ment  man.  It  is  also  unquestionable  that  a  man 
may  be  in  like  manner  guilty  of  forgery  at  common 
law  by  forging  a  deed,  and  therefore  it  seems  that 
one  may  be  equally  guilty  by  forging  a  will,  which 
cannot  be  thought  to  be  of  less  consequence  than  a 
deed"  It  is  submitted  that  the  forging  of  these 
letters  of  orders  was  not  a  felony  under  the  above 
statute,  as  they  were  not  a  deed  properly  so  called. 
The  statute  is  penal,  and  to  be  construed  strictly. 
The  mere  fact  that  the  document  was  given  oot 
with  a  seal  attached  does  not  make  it  a  deed.  In 
Br(yum  v.  Vawaer  (4  East,  584)  it  was  held  that  an 
award  under  seal  was  not  a  deed  within  the  Stamp 
Act,  not  having  been  delivered  as  a  deed.  So  in 
Chanter  v.  Johnson  (14  M.  &  W.  408)  it  was  held 
that  a  licence  under  seal  to  use  a  patented  inven* 
tion  did  not  require  to  be  stamped  as  a  "  deed  not 
otherwise  charged,"  under  the  55  Geo.  3,  c.  189, 
sched.,  part  1,  tit.  "  Deed :"  Parke,  B.  there  said : 
"The  aefendants  say  the  instrument  is  a  deed 
and  ought  to  be  stamped  as  such,  but  that  is  not 
so — it  does  not  purport  to  be  sealed  and  delivered 
as  a  deed ;  it  rather  resembles  an  award  or  a  war- 
rant of  a  magistrate,  which,  though  under  seal,  are 
not  deeds."  In  1  Co.  Inst.,  35b,  it  is  said :  "A  deed 
factum.  This  word  (deed),  in  the  understanding  of 
the  common  law,  is  an'  instrument  written  on 
parchment  or  paper,  whereunto  ten  things  are 
necessarily  indoent,  viz. ;  1,  writing ;  2,  on  parch- 
ment or  paper ;  3,  a  person  able  to  contract ;  4^  by  a 
sufficient  name;  5,  a  person  able  to  be  contracted 
with ;  6,  by  a  sufficient  name ;  7,  a  thing  to  be 
contracted  for;  8,  apt  words  required  by  law;  9, 
sealing ;  10,  delivery."  A^ain,  at  171  b.  Lord  Coke 
says :  "  Fait-factiMn,  Anglvce  a  deed,  signifieth  in 
the  common  law  an  instrument  consisting  of  three 
things,  viz.,  writing,  sealing,  and  delivery,  compre- 
hending a  bargaine  or  contract  between  party  and 
party."  So  tnat  at  common  law  it  would  seem 
that  an  instrument  to  be  a  deed  must  pass  some  in- 
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lerest,  aad  be  in  the  nature  of  a  contract.    These 
letters  of  orders  are  only  in  the  nature  of  a  certifi- 
cate that  the  person  to  whom  they  are  given  oat 
has  been  ordained.     Ordination  is  performed  by 
the  laying  on  of  the  hands  of  the  bishop  npon  the 
bead  of  the  person  to  be  made  a  deacon,  and  the 
letters  of  orders  are  only  in  the  nature  of  a  cer- 
tificate that  he  has  been  ordained ;  and  when  the 
deacon  becomes  a  curate,  a  licence  is  given  to  him 
by  the  bishop,  which  is  in  the  nature  of  a  grant, 
and  contains  a  contract  binding  both  on  the  curate 
and  the  incumbent  of  the  benefice  to  whom  he 
becomes  curate.     So  in  Gom.  Dig.,  Fait.  A.  1,  it  is 
said,  "  A  deed  is  a  writing  containing  a  contract, 
and  signed,  sealed,  and   dehvered  by  the  party 
(Co.  Inst.  36b)."    [Blackburn,  J.— By  the  33  &  34 
Vict.  c.  91,  a  clergyman  may  execute  a  deed  of 
relinquishment  of  his  rights,  privileges,  advantages, 
and  exemptions  belongmg  to  his  office.    That  is 
not  a  matter  of  contract.    It  seems  difficult  to  say 
that  an  instrument  is  not  a  deed  unless  it  contains 
a  contract.]     By  a  deed  of  relinquishment  the 
der^rman  passes  away  his  interest.     Spelman  in 
his    U-lossary   defines    a   deed   thus: — "Factum 
a  forensibus  nostris  dicitur  scriptum  solenne,  quo 
firmatur  donum,  concessio,  pactum,  contractus. 
In  Shop.  Touch.,  cap.  4,  it  is  said :  "  A  deed  is  a 
writing  or  instrument,  written  on  paper  or  parch- 
ment, sealed  and  delivered,  to  prove  and  testify 
the  agreement  of  the  parties,  whose  deed  it  is,  co 
the  things  contained  in  the  deed.    The  definitions 
of  a  deed,  as  given  in  Gruise*s  Dig.,  Tomlins'  Law 
"Dioty.,  2  BkuS:.  Gom.  497,  by  Stephens,  were  also 
dted.     In  Ew  v.  Fomntleroy    (2  Binff.  413)  it 
was  held  that  the  forging  of  a  power  of  attorney 
for  the    transfer  of  Government  Stock  was  the 
forginff  of  a  deed,  but  the  power  contained  a  cove- 
nant that  the  executors  and  administrators  of  the 
donor  would  confirm  the  transfer ;  so  that  there 
was  a  contract  contained  in  it.    A  deed  of  feoff- 
ment, though  not  necessary  to  the  transfer  of  the 
land,  ordinarily  contained  the  words,  "  dedi,  con- 
cessit confirmavi."     This  deed  does  not  contain 
anything  upon  which  an  action  could  be  main- 
tained.    [Blackbukn,  J. — Does  it  record  or  affirm 
the  grant  of  anything  P]    TJie  delivery  of  it  is  not 
essential.    It  is  equivalent  to  a  document  which 
certifies  that  a  person  has  passed  some  public  exa- 
mination.   [Blackbubn,  J. — ^The  4  Hen.  7,  c.  13, 
enacts,  "that  a  person  in  orders,  at  the  second 
time  of  asking  his  clergy,  shall  lose  the  benefit  of 
his  clergy  if  he  do  not  show  his  letters  of  orders." 
This  seems  to  show  that  they  are  evidence  of  title 
in  some  way.] 

JeHf  {AmpTdett  with  him)  for  the  prosecution. — 
The  words  of  the  24  &  25  Yict.  c.  98,  s.  28,  "  deed, 
bond,  or  writing  oblk;atory,'*  are  taken  from  11 
Geo.  4&1  Will.  4,  c.  66,  s.  10 ;  but  in  the  5  Eliz. 
c.  14  (An  Act  against  forgers  of  false  deeds  and 
writings),  the  preamble  uses  the  words  **  charters, 
evidences,  deeds,  and  writings,"  and  sect.  2  the 
words,  "deed,  charter,  or  writing,  sealed  court 
roily  or  the  will  of  any  person  in  writing."  This 
seems  to  show  the  nature  of  the  deeds  intended, 
and  that  the  forging  of  almost  any  kind  of 
deed  was  contemplated.  The  case  of  Bex  v. 
Fauntleroy  deddea  that  a  power  of  attorney 
was  a  deed.  Secondly,  as  to  the  nature  of 
letters  oE  orders ;  thej  are  said  to  be  the  legal  evi- 
dence of  admission  to  the  office  of  a  deacon  (Blunt*s 
Law  of  the  Ghurch).  [Bovill,  G.J. — No  doubt  one 
species  of  evidence.]    The  bishop's  clerks  or  secre- 


taries are  not  to  receive  above  6d,  for  any  letters 
of  orders;  and  for  the  sealing  of  such  letters  nothing 
shall  be  paid  (3  Bum's  Ecdes.  Law,  tit.  "  Ordina- 
tion," sect.  b).  And  by  Ganon  137  :  "  Every  par- 
son, vicar,  and  curate  shall,  at  the  bishop's  first 
visitation,  or  at  the  next  visitation  after  his  admis- 
sion, show  and  exhibit  unto  him  his  letters  of  orders, 
to  be  hj  him  either  allowed  or  (if  there  be  just 
cause)  disallowed  and  rejected ;  and  being  by  nim 
so  approved,  be  signed  by  the  registrar."  [Bovill, 
G.J. — That  is  simply  directory.]  And,  further,  by 
Ganon  39 :  **  No  bishop  shall  institute  any  to  a 
benefice  who  hath  been  ordained  by  any  other 
bishop,  except  he  first  show  unto  him  his  letters 
of  orders."  [Blackburn,  J. — In  Marshall  v.  Ths 
Bishop  of  Exeter. (SI  L.  J.  262,  G.  P.),  the  court  of 
Exchequer  Ghamber  held  that  the  bishop  was 
acting  tdtra  vires  in  refusing  to  institute  a  clerk 
presented  to  a  benefice  because  he  did  not  produce 
letters  of  good  behaviour  from  the  bishop  of  the 
diocese  in  which  he  previously  had  a  benefice.] 
Thirtily,  as  to  the  definition  of  a  "  deed."  The 
definition  of  Lord  Goke,  which  has  been  repeated 
in  so  many  books,  is  too  narrow.  In  Shep.  Touch, 
cap.  4,  after  specifying  several  kinds  of  deeds,  it  is 
said  :  **  There  may  be  and  are  divers  other  kinds 
of  deeds  besides  those  which  are  named  before ; 
for  every  agreement  put  in  writing,  sealed  and 
delivered,  becometh  a  deed.  And  attornments, 
exchanges,  surrenders,  partitions,  authorities,  dom- 
missions,  licences,  revocations,  and  the  like,  are 
usually  made,  given,  done,  and  granted  by  deed." 
Viners  Abr.,  Fait  I.,  sub-sect.  4;  Burrell's  Law 
Diet.  (American),  tit.  **Deed,"  were  then  cited. 
As  to  a  deed  of  feoffment,  which  is  like  the  present 
case,  a  feoffment  was  good  without  deea ;  and 
before  the  art  of  writing  came  into  use,  the  delivery 
of  seisin,  in  the  presence  of  witnesses,  was  the  only 
evidence  of  the  grant.  And  when  it  afterwards 
became  usual  to  put  it  into  writing,  the  written 
instrument,  which  was  called  the  charter  or  deed 
of  feoffment,  was  not  considered  as  conveying  any 
estate  or  interest  in  the  land,  but  merely  as  afford- 
ing additional  testimony  of  the  transfer.  In  Bex  v. 
Lyon  (Buss.  So  By.  255),  a  power  of  attorney  to 
receive  prize  money  was  held  to  be  a  deed. 

Goodman,  in  reply. — The  ancient  deed  of  feoff- 
ment contained  a  warranty,  and  an  action  for 
breach  of  the  warranty  might  have  been  main- 
tained upon  it.  A  deed  of  relinquishment  by  a 
clergyman  under  the  33  &  34  Vict.  c.  91  is  analo- 
gous to  letters  of  orders,  for  it  is  only  a  deed  by 
statute,  not  at  common  law.  The  statute  5  Eliz. 
c.  14,  makes  a  distinction  between  a  deed  and  a 
writing  sealed.  The  words,  "  writing  sealed  "  are 
omitt^  from  the  24  &  25  Vict.  c.  98,  s.  20.  The 
Probate  Act  (20  &  21  Vict.  c.  77,  s.  28)  makes  it  a 
felony  to  forge  the  signature  of  any  registrar,  or 
any  seal  of  the  Gourt  of  Probate.  The  case  of 
Slater  v.  SmaUbrook  was  cited. 

Bovill,  G.  J. — The  prisoner  was  indicted  for 
forging  a  cei^tain  deed  under  the  hand  and  seal  of 
the  Bishop  of  Bath  and  Wells,  and  which  was  set 
out  verhcUim  in  one  count ;  and  in  a  second  he 
was  indicted  for  forging  a  certain  deed  purport- 
ing to  be  letters  of  orders ;  and  in  other  counts  he 
was  charged  with  uttering  those  documents,  well 
knowing  them  to  be  forced.  In  all  the  counts  tbe 
document  was  described  as  a  deed,  so  as  to  bring 
the  case  within  the  24  &  25  Vict.  c.  98,  which  enacts 
that  whosoever,  with  intent  to  defraud,  shall  forge 
or  alter,  or  shall  offer,  utter,  dispose  of,  or  put  off. 
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knowing  the  same  to  be  forged  or  altered,  "  any 
deed,  1x>nd,  or  writing  obligatory,  Ac,,  shall  be 
guilt^  of  felony."  And  the  question  is,  whether 
tne  docament  in  this  case  is  a  deed  within  the 
meaning  of  that  statute  P  In  form  this  document 
is  usuaUy  known  as  letters  of  orders  issued  by  a 
bishop,  under  his  episcopal  seal.  It  is  necessary 
to  see  what  is  the  real  nature  and  character  of  the 
document.  Now,  the  form  and  manner  of  ordina- 
tion of  deacons  is  prescribed  and  set  forth  in  the 
Book  of  Common  Prayer ;  and  it  appears  that  a 
person  is  admitted  to 'the  office  of  a  aeacon  in  the 
Church  of  England  by  the  bishop  in  the  face  ck 
the  Church,  and  that  the  ceremony  is  to  be  per- 
formed either  in  the  cathedral  or  a  parish  church, 
and  that  on  the  completion  of  the  ceremony  the 
person  becomes  a  deacon  in  the  Church  of  Eng- 
land. It  is  not  necessary  that  there  should  be 
any  deed,  or  document,  or  grant  conferring  the 
title  to  holy  orders  or  to  act  as  a  deacon.  From 
very  early  times  it  was  the  practice  after  ordina- 
tion to  issue  letters  of  orders  under  the  seal  of  the 
bishop,  ana  their  production  was  made  necessary 
by  the  4  Hen.  7,  c.  13,  to  give  a  person  in  orders 
tne  benefit  of  clergy  a  second  time.  But  letters  of 
orders  were  not  necessary  to  give  a  person  the  eic^tts 
of  deacon.  The  letters  of  orders,  which  are  in  the 
usual  form,  states  that  the  bishop  did,  at  a  speci- 
fied time  and  place,  admit  the  person  named  into 
the  holy  order  of  deacons,  aocoiding  to  the  manner 
and  form  prescribed  by  the  Church  of  England, 
and  concludes  thus : — "  In  testimony  whereof  we 
have  caused  our  episcopal  seal  to  be  hereunto 
affixed."  Is  that  a  oocument  within  the  legal  defi- 
nition of  the  word  "deedP"  Generalljr  speaking, 
a  deed,  as  described  in  various  authorities,  is  some- 
thin|^  in  the  nature  of  a  contract  between  the 
parties  to  it,  but  it  is  clearly  not  confined  to  cases 
of  contract  only.  There  may  be  a  deed,  although 
no  contract  is  contained  in  it,  as,  for  example,  a 
deed  of  feoffment.  A  deed  may  effectuate  a  gitt, 
or  grant,  or  obligation,  or  a  mere  authority,  as  a 
power  of  attorney  {Beso  v.  Lyon  and  Mex  v. 
Fatmtlei-oy),  and  there  may  also  l>e  deeds  of  release 
and  disclaimer.  It  seems  to  me  that  the  meaning 
of  the  legal  definition  of  a  deed,  to  be  gathered 
from  the  authorities,  is  a  document  under  seal  and 
delivered  as  a  deed,  or  in  the  case  of  a  feoffment, 
as  a  document  authenticating  the  transfer  of  the 
land.  Does  this  document  purport  to  pass  or 
create  any  interest  P  It  seems  to  me  that  it  does 
not.  In  the  first  place  it  does  not  profess  to  pass 
any  interest,  or  create  or  give  any  title  to  anything, 
but  only  to  certify  that  a  certain  ceremony  has 
been  performed,  and  a  certain  person  admitted 
into  the  holy  order  of  deacons.  It  confers  nothing, 
and  creates  no  ri^ht.  It  is  but  a  certificate  of  the 
ceremony  of  ordination  having  been  performed 
according  to  the  rites  and  ceremonies  of  the  Church 
of  England,  and  of  the  person  having  been  duly 
ordained  and  admitted  to  the  holy  office  of  deacons. 
There  are  many  documents  under  seal  which  are 
not  deeds,  as  an  award  under  seal,  a  licence  to  use 
a  patent  under  seal,  a  will  under  seal,  and  a  magis- 
trate's warrant ;  so,  again,  a  certificate  of  admis- 
sion to  learned  bodies  or  societies,  under  seal,  such 
as  the  College  of  Physicians,  which  has  never  yet 
been  suffgested  to  be  anything  more  than  a  certifi- 
cate authenticating  in  a  solemn  manner  the  admis- 
s  ion  of  a  member  to  that  body ;  so  a  certificate  of 
proprietorship  of  joint-stock  shares  under  the  seal 
of  the  company,  which  is  nothing  more  than  a 


certificate  that  the  person  is  the  holder  of  so  much 
stock  in  the  company.  A  case  similar  to  the  pre- 
sent IB  that  of  a  probate  of  a  wilL  On  proof  of  a 
will,  in  former  days,  the  archbishop  or  bishop 
issued  a  document  under  the  epifloopal  seal,  whicn 
certified  that  the  will  had  been  proved,  and  the 
fact  that  administration  had  been  granted  to  the 
executors.  And  the  present  probate  of  a  will  is 
simply  a  certificate  to  that  effect.  Upon  the  whole, 
therefore,  I  am  of  opinion  that  letters  of  orders 
are  not  a  deed  within  the  24  &  25  Vict.  c.  98,  s.  20, 
and  that  the  conviction  cannot  be  supported. 

Blackbusn,  J. — ^I  also  think  the  conviction  can- 
not be  supported.  It  is  not  the  mere  putting  of  b 
seal  on  a  document  that  will  make  it  a  deed.  And 
I  doubt  whether  letters  of  orders  are  deeds  within 
the  true  definition  of  the  word  "deed."  It  seems 
to  me  that  Spelman's  definition,  that  a  deed  is  a 
solemn  writing,  by  which  a  gift,  gprant,  agreement, 
or  contract  or  something  of  that  sort,  is  confirmed, 
comes  nearest  to  the  correct  definition.  I  doubt 
whether  the  document  in  this  case  is  a  deed  within 
that  definition,  but  I  am  of  opinion  that  it  does  not 
dome  within  the  words  of  the  statute  24  &  25  Vict 
c.  98,  s.  20,  "  deed,  bond,  or  writing  obligatory," 
which  means  instruments  of  a  similar  kind,  whidi 
pass  an  interest  in  a  thing.  This  is  a  mere  certifi- 
cate of  the  passing  of  holy  orders,  and  is  not  within 
that  Act.  At  this  moment  I  should  be  inclined 
to  say  that  a  probate  does  pass  an  interest  to  the 
person  proving  ihe  will,  but  it  is  not  necessary 
now  to  aecide  whether  it  would  be  a  deed. 

The  rest  of  the  Judges  concurred. 

Conviction  quashed. 


Saiwrday,  April  26, 1873. 

(Before  Bovill,  C.J.  B&akwell,  B.,  Blackbvbn, 
Archibald,  and  HoimLAN,  JJ.) 

Beg.  v.  Holus  and  Blakexak . 

Noxious  thing — ASmMiidraiion  to  procwn  aim- 
carriage — Evidence  of  being  acceeeory — ^24  ^  25 
Vict.  0. 100,  8. 68. 

A  Tnan  and  woman  were  join^l/y  vnSieted  for  fdoth 
iously  administering  to  C  a  noxioue  thi^hg  to  (he 
jurors  unknown  with  intent  to  procure  mis' 
carriage* 

0,  being  in  the  famil/y  way,  went  to  the  male  pri- 
soner,  who  said  he  would  give  her  some  stuff  to 
put  her  right,  and  gave  her  a  light  coloured 
medicine,  and  told  her  to  take  two  spoonfuls  UU 
she  becams  in  pain.  She  did  so,  and  it  mads 
her  m.  She  tHen  went  to  him  again,  and  he  said 
the  safest  course  would  be  to  get  her  a  place  to  go 
to.  He  told  her  that  he  had  found  aplacefor  her 
al  L,  and  gave  her  some  more  of  the  ehiff,  which 
he  said  he  wanted  to  take  effect  when  she  got  there. 
They  went  together  to  L.  and  met  the  female  pn- 
soner,  who  said  she  had  been  doum  to  the  stdum 
several  times  the  day  before  to  meet  them,  0,  then 
began  to  fed  pain,  and  told  the  female  prisoner, 
Tnen  the  male  prisoner  told  what  he  had  gwen  C. 
They  all  went  home  to  the  female  prisoner's,  and 
the  male  prisoner  then  gave  C,  another  boUU  of 
similar  stuff  in  the  female  prisoner* s  presence, 
and  told  her  to  take  it  Wee  the  other*  She  did  «o, 
and  became  very  iU,  and  next  day  had  a  mis* 
carriage,  the  female  prisoner  attending  her,  and 
providing  all  things, 

aeld,  thai  there  was  evidence  thai  the  stuff  admi' 
nistered  was  a  noxious  thing  within  the  said  Act, 
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flieU  dUOf  that  there  woe  evidence  of  the  female 

prieoner  being  an  aeeeaeory  before  thefa^,  wad  a 

party    therefore    to    the   adminietranon  of  the 

nomouB  ihing, 
Thb  two  prisoners,  William  Hollis  and  Martha 
Blakeman,  were  tried  aad  convicted  before^  me  at 
the  Spring  assizes  for  Staffordshire  1873»  on  an 
indictment  charging  them  under  the  24  &  25 
Yict.  c.  100,  s.  58,  with  feloniously  and  unlawfully 
administering  to  one  Sarah  Jane  Gherrington 
on  the  5th  Dea  1872,  at  Stoke-upon-Trent, 
in  the  County  of  Stafford,  a  lar^e  quantity  of  a 
certain  noxious  thing  to  the  jurors '  unknown, 
with  intent  in  so  doing  to  procure  the  miscarriage 
of  her  the  said  Sarah  Jane  Gherrington  contrary 
to  the  statute. 

The  second  count  charged  the  prisoners  with 
feloniously  and  unlawfully  causing  to  be  taken  by 
the  said  Sarah  Jane  Gherrington  a  large  quantity 
of  a  certain  noxious  thing  to  the  jurors  unknown, 
with  the  same  intent  as  in  the  first  count. 

The  third  count  charged  the  prisoners  with 
felonionsly  and  unlawfully  causing  the  said  Sarah 
Jane  Gherrington  to  take  and  swallow  down  into 
her  body  a  large  quantity  of  a  certain  liquid  to 
thejurors  unknown  with  similar  intent. 

The  material  portion  of  the  evidence  upon  which 
the  prisoners  were  convicted  was  as  follows : 

Sarah  Jane  Gherrington  deposed :  In  the 
aotunm  of  last  year  I  was  cook  at  the  Gastle 
Hotel,  Newcastle-under-Lyme.  1  found  I  was  in 
the  family  way,  and  left  in  consequence.  On 
Thursday,  21st  Nov.  1872,  I  went  to  my  brother's 
at  Tunstali.  On  Saturday,  24th  Nov.  I  went 
to  the  prisoner  Hollis's,  at  Stoke,  in  the 
London  Bbad.  It  is  a  house,  not  a  shop.  The 
&ther  of  the  child  took  me  there.  I  saw 
Hollis.  I  told  him  I  was  in  the  family  way.  He 
■aid  he  would  soon  put  *me  rig^ht ;  that  he  would 
fpre  me  some  stuff  to  put  me  right.  I  cannot  say 
justi^  the  answer  I  made.  He  gave  me  some 
stuff,  a  light-coloured  medicine  in  a  phial.  I  was  to 
take  two  table  spoonfuls  till  I  became  in  pain.  I 
told  him  I  was  eone  about  five  months.  I  went 
back  to  my  brother's  with  the  bottle  of  medicine. 
I  took  one  dose — ^two  table  spoonfuls.  It  had 
rather  a  bitter  taste.  It  made  me  ill  all  that  night 
and  the  next  day.  I  destroyed  the  bottle.  Hollis 
told  me  to  do  so.  He  told  me  to  be  very  careful 
not  to  be  found  out.  He  had  promised  to  come  on 
the  Wednesday  morning  to  pee  me.  He  did  not 
come  then.  On  Wednesday  I  went  to  see  him. 
He  was  out.  I  waited  for  him.  He  came  in. 
He  told  me  he  had  been  at  mv  brother's,  at 
Tunstali,  to  see  how  I  was.  Me  said  if  he  had 
known  where  I  was  going  to,  he  should  not  have 
trusted  me  with  the  medicine.  He  asked  me 
what  I  had  done  with  the  medicine  P  I  told  him 
I  had  taken  one  dose.  I  told  him  how  ill  it  made 
me.  He  asked  me  what  I  had  done  with  the 
bottle.  I  told  him  I  had  pulled  out  the  cork  and 
bad  thrown  the  medicine  awa^,  and  the  bottle 
after.  He  said  I  had  done  nght.  He  said  the 
safest  thing  would  be  for  him  to  get  me  a  place  to 
go  to.  He  knew  of  one  at  Longton.  He  wanted 
a  guinea  down  for  him  to  pay  the  woman  himself. 
He  said  it  would  not  be  possible  for  me  to  have  a 
baby  alive  after  what  1  had  taken.  He  said  I 
should  be  able  to  go  back  to  my  situation  in  a  few 
days.  I  arranged  to  go  to  him  that  day  weds.  I 
went  the  Thursday  week  (5  Dec.  1872)  to  Stoke 
to  Hdlis's  house.    I  said  I  was  come  to  go  to 


Longton.    He  said  he  had  expected  me  yesterday, 
and  he  had  sent  the  person  word.    He  asked  me  if 
I  had  the  money.    I  said  I  had  19s.  that  was  alL 
I  gave  it  to  Hollis.    He  asked  me  into  the  kitchen. 
He  brought  me  some  medicine  in  a  glass.    He 
said  he  wanted  it   to  take  effect  against  I  got 
there.    I  took  it  there — ^some  kind  of  medicine. 
I    went  with    him   to    Longton.     At  Longton 
station  we  met  Mrs.  Blakeman.    Hollis  said  this  is 
the  woman  I  promised  to  bring  yesterday.     She 
said  she  had  been  down  at  the  station  several 
times  yesterday.    I  was  taken  to  some  wine  vaults. 
We  had  something  to  drink.    I  began  to  feel  in 
pain  then.    I  told  Mrs.  Blakeman  1  was  so,  and 
Hollis  told  her  what  he  had  given  me.    He  said  he 
wanted  to  get  me  home  quicidy.    Mrs.  Blakeman 
took  me  home.     She  told  Hollis  he  had  better 
walk  behind  as  he  was  well  known  in  Longton. 
He  followed.    We  got    to   Mrs.    Blakeman's    in 
Garoline-street.    He  came  in  soon  after.    Hollis 
gave  me  in  Mrs.  Blakeman's  presence  some  medi- 
cine in  a  bottle  like  the  otner.    The  bottle  was 
fiiU.     He  told  me  in  Mrs.  Blakeman's  presence 
to  take  it  like  the  other.    He  only  stayed  about 
five  minutes.    As  soon  as  he  was  gone  I  took 
two  table  spoonfuls  again.     Mrs.  Blakeman  was 
not  then  present.    Between  eleven  and  twelve  I 
felt  too  ill  to  keep  up  any  longer.    Mrs.  Blakeman 
came  up  to  me.    I  told  her  1  was  very  ill.     She 
made  the  bed  afresh,  and  put  blankets  underneath 
— doubled  it  underneath.     I  was  in  great  pain  all 
night.    Friday  morning  about  eleven  I  miscarried. 
She  came  up  afterwards.    I  told  her  how  ill  I  was. 
She  asked  if  it  was  all  over.     I  said  I  thought  it 
was.    She  looked,  and  dragged  the  blanket  from 
underneath  me.     She  put  it  underneath  the  other 
bed.    I  stayed  there  all  day.   Hollis  came  at  night 
between  five  and  six.    He  came  up,  Mrs.  BUS^e- 
man  with  him.     He  asked  me  how  I  was.     I  told 
him  I  remained  very  bad.     Mrs.  Blakeman  pulled 
the  blanket   from   under    the    other   bed    and 
showed    it   to   Hollis.     He   looked    at   it   and 
said  it  was  a  little  girl.    I  saw  him  put  it  in  his 
pocket.    He  told  Mrs.  Blakeman  to  throw  some- 
thing behind  the  fire.    Mrs.  Blakeman  gave  me 
two  pills.    I  staid  at  Mrs.  Blakeman's  three  weeks 
ill.    After  that  I  went  to   Mr.  Lawton's,  Glebe 
Hotel,    Stoke.     I    was   there   nine    days.     The 
arrangement  was  made  for  me  by  Hollis  and  Mrs. 
Blakeman.    The  latter  told  me  my  brother  would 
not  receive  me,  and  therefore  she  had  got  me  a 
place.    This  statement  was  not  true.    I  saw  both 
Hollis  and  Mrs.  Blakeman  there.    He  came  first ; 
I  saw  him  at  the  back  door.    He  came  to  know 
how  I  was  going  on.    I  told  him  I  was  still  vei 
poorly.    He  told  me  to  keep  quiet,  not  to  s] 
about  what  had  been  the  matter  with  me. 
Blakeman  also  came  up  into  my  room ;  the  servant 
brought  her  up.    She  told  me  I  was  not  to  let 
any  of  them  know  what  had  been  the  matter.    Dr. 
Ashwell  was  attending  me  then.    Hollis  said  I 
was  not  to  say  anything  because  the  doctors  were 
so  against  him.    From  Glebe  Hotel  I  went  back  to 
Mrs.  Blakeman's  for  six  days.    I  wanted  her  to 
write  to  my  brother.     She  would  not.    I  went 
with  her  to  Stoke,  intending  to  go  to  my  brother's. 
When  I  got  to  Stoke  I  had  one  hour  to  wait  at  the 
railway  station.    She  said  she  would  fetch  Hollis 
to  see  me.    She  and  Hollis  came  back.    He  asked 
where  I  was  going ;  I  said  going  to  my  brother's. 
He  said  it  was  siUy ;  I  should  let  all  out. 
It  was  also  proved  by  Ann  Gherrington,  the 
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sister  in  law  of  Sarah  Jane  Clierrington,  that  the 
prisoner  HoUis  called  for  Sarah  Jane  Cherrington 
on  Wednesday  the  27th  November  while  she  was 
oat,  and  that  he  told  the  witness  to  ask  her  to 
come  to  Stoke  next  day.  He  Raid  he  had  got  a 
situation  for  her  in  Stoke.  The  witness  asked 
who  he  was.  He  said  it  did  not  matter^ about 
his  name  or  address.     She  must  come  to  Stoke. 

The  witness  farther  proved  that  Mrs.  Blakeman 
came  on  Saturday  after  Sarah  Jane  Cherrington 
had  left,  and  said  Sarah  had  sent  for  her  box. 
This  was  proved  to  be  &lse.  The  witness  told  her 
that  Sarskh  Jane  Cherrington  was  pre^ant,  to 
which  Mrs.  Blakeman  replied,  '*  No,  she  is  not,  for 
she  slept  with  me  last  night,  and  I  know  better. 
I  will  soon  give  her  something  to  put  her  right 
when  I  get  home."  Witness  asked  her  where  she 
lived;  she  said.  Wood-street,  Hanley.  This  was  false. 

It  was  further  proved  that  Holus  had  asked,  at 
the  Glebe  Hotel,  to  see  Sarah  Jane  Cherrington, 
stating  she  was  a  relation  of  his  wife's,  which  was 
false.  And  that  Mrs.  Blakeman  had  also  called 
several  times  at  the  Glebe  Hotel,  and  been  up  to 
Sarah  Jane  Cherrington's  room. 

It  was  further  proved  by  a  sergeant  of  police 
that,  when  he  arrested  Hollis  and  chargea  him 
with  administering  a  noxious  drug,  Sui.,  to  Sarah 
Cherrington,  he  said,  "  It's  a  lie ;  I  never  gave  her, 
or  anyone  else,  anything  of  the  sort.  I  don't  even 
know  such  a  party." 

The  same  policeman  proved  that,  on  the  24th 
Feb.  1873,  he  apprehended  Mrs.  Blakeman,  and 
charged  her  with  aiding  and  abetting  Hollis  in  ad- 
ministering a  certain  drug  to  one  Sarah  Cherring- 
ton, with  intent,  &c.  She  said,  **  What  I  am  charged 
with  is  untrue ;  she  never  was  ill  in  my  house ;  she 
miscarried  at  Lawton's." 

The  policeman  further  proved  that,  on  the  22nd 
Feb.  he  served  Mrs.  Blakeman  with  a  summons  to 
appear  against  Hollis.  She  then  said  Hollis  had 
never  been  to  her  house.  The  policeman  further 
proved  that,  on  the  27th  Feb.  she  ^ked  him  if  she 
could  see  the  chief  superintendent,  and  that  he 
took  her  there  that  night.  She  then  asked  him  if 
he  would  give  her  the  same  chance  as  he  did  on 
Saturday,  and  added,  '*  I  wish  I  had  told  you  the 
truth  about  it;  Hollis  did  bring  the  girl  to  my 
house,  and  came  to  see  her." 

At  the  close  of  the  case  for  the  prosecution,  it 
was  submitted  by  the  counsel  for  the  prisoners 
that  there  was  no  evidence  to  go  to  the  juiy  against 
either  prisoner,  as  there  was  no  proof  that  the 
•bottle  given  by  Hollis  to  Sarah  Jane  Cherrington 
contained  any  poison  or  other  noxious  thing,  and 
further,  that  there  was  no  evidence  to  fix  the  female 
prisoner. 

I  declined  to  stop  the  case  but  promised  if  ne- 
cessary to  reserve  for  the  consideration  of  the 
court  the  question  whether  there  was  any  evi- 
dence to  go  to  the  jury  against  both  or  either  of 
the  prisoners. 

I  left  the  case  to  the  iury  telling  them  that  they 
could  not  convict  eitner  prisoner,  unless  they 
were  satisfied  that  the  stun  taken  by  Sars^  Jane 
Cherrington  was  a  poison  or  other  noxious  thing. 

The  iury  found  both  prisoners  guilty,  and  they 
were  liberated  on  bail. 

The  opinion  of  this  court  is  requested  on  the 
following  points,  viz. : — First,  was  there  any  evi- 
dence to  go  to  the  jury  that  the  stufi*  taken  by 
Sarah  Jane  Cherrington  was  a  poison  or  other 
noxious  thing ;  secondly,  was  there  any  evidence 


to  go  to  the  jury  in  support  of  the  charge  against 
the  female  prisoner. 

(Signed)  Georgb  E.  HomrMAK. 

Bo8(Miquet  for  the  prisoner : — There  was  no  evi- 
dence that  the  stuff  administered  was  a  poison  or 
noxious  thing  within  the  meaning  of  the  statute 
24  &  25  Yict.  c.  100.  s.  58.  The  only  evidence  is 
that  the  prisoner  Hollis  gave  the  prosecutrix  some 
stuff  in  a  phial  of  a  lignt  colour  and  of  a  bitter 
taste.  It  was  not  shown  what  it  was.  Reg.  v. 
Isaacs,  32  L.  J.  52  M.  C,  shows  that  there  must 
be  evidence  that  the  thing  administered  is  noxious. 
[Bbamwell  B. — A  noxious  thing  within  the  statute 
means  a  thing  that  will  produce  the  effect  men- 
tioned in  the  statute — that  is,  a  miscarriage.  This 
appears  to  have  produced  that  effect.  Black- 
BUBN,  J. — ^There  was  some  evidence  that  it  was 
noxious].  Secondly,  the  illness  was  produced 
by  the  first  administration  of  the  stuff,  and 
before  the  prosecutrix  was  introduced  to  the 
other  prisoner,  Blakeman,  and  there  was  no 
evidence  that  she  was  a  party  to  that  adminis- 
tration. [BoviLL,  C.  J. — ^There  was  evidence  of  con- 
cert. She  went  to  meet  the  girl  at  the  station,  and 
Hollis  told  her  what  he  had  given  the  prosecutrix]. 
There  was  no  evidence  that  the  female  prisoner 
(Blakeman)  was  a  party  to  the  administration  of  the 
stuff.  [Archibald,  J. — She  made  all  the  prepan- 
tions  for  the  miscarriage.]  That  would  show 
her  to  have  been  an  aooessory  after  the  fact 
[BLACKBUBif,  J. — ^The  case  states,  Hollis  told  the 
female  prisoner  what  he  had  given  the  prosecutrix. 
When  they  got  to  Blakeman  s  house,  Hollis  gave 
the  prosecutrix  in  Blakeman's  presence  some 
medicine  in  a  bottle  like  the  other,  and  told  her  in 
Blakeman's  presence  to  take  it  like  the  other. 
She  did  so,  and  afterwards  felt  very  ill  and  was 
in  great  pain.]  This  is  not  an  indictment  for  a 
oonspiracy  to  procure  a  miscarriage,  but  both  are 
jointly  charged  with  administering  a  noxious 
thing  with  intent  to  procure  a  miscarriage.  It  is 
submitted  that  the  evidence  proves  administration 
by  Hollis  only. 

No  counsel  appeared  for  the  prosecution. 

BoviLL,  C.J. — We  are  all  of  opinion  that  the  con- 
viction was  right,  and  ought  to  be  afi&rmed.  The 
evidence  shows  that  the  miscarriage  was  arranged 
throuffh  the  instrumentality  of  Hollis,  who  adminis- 
tered tne  stuff,  and  some  woman  who  was  to  procure 
the  means  of  getting  rid  of  the  effects  of  the  thing 
administered.  There  was  evidence  of  the  two 
prisoners  having  acted  in  concert,  and  both  are 
answerable  for  whatever  was  done  in  furtherance 
of  the  common  purposes.  They  were  in  com- 
munication, and  botn  knew  that  the  drug  had 
been  administered.  Hollis  found  the  dru^,  and 
Blakeman  the  room  where  the  prosecutrix  was 
taken  to,  and  in  a  short  time  the  effect  intended 
was  produced. 

The  rest  of  the  court  concurred. 

Convictum  affirmed. 


Saturday,  AfMrU  26, 1873. 

(Before  Bovill,  C.J.,  Bbamwell,  B.,  Blackbubv, 

Archibald,  and  Homtkan,  JJ.) 

Beg.  v.  Chables  Satchwell. 

Arsonr-Btach  ofstraw^i  ^  25  Vict.  c.  97,  s.  17. 
The  'prisoner  set  fire  to  a  quantity  of  straw  placed  in 
a  lorry  and  left  for  the  night  in  the  yard  of  an 
urn  on  its  way  to  market : 
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Beld,  ihai  upon  these  facts  a  conviction  on  an  indict' 

ment  chargifig  him  with  setting  fire  to  a  stack  of 

straw,  eowd  not  he  sxMtained. 
Case  stated  for  the  opinion  of  this  court  by  Black- 
burn, J. — 

At  the  last  Samrner  Assizes  for  Warwick,  the 
priaoner  was  tried  before  me  for  wilfully  and  ma- 
licioasly  setting  fire  to  a  stack  of  straw,  the  goods 
of  William  Allsop. 

There  was  a  second  coont  for  a  previous  con- 
yiction. 

It  was  proved  that  the  prisoner  did  wilf  ally  and 
maliciously  set  fire  to  a  quantity  of  straw,  amount- 
inff  to  22  cwt.,  which  was  packed  on  a  lorry. 

The  straw  had  been  placed  on  the  lorry  to  convey 
to  market,  and  brought  six  or  seven  miles  on  the 
way.  The  horses  had  been  removed,  and  the  lorry 
with  the  straw  on  it  left  for  the  night  in  the  yard 
of  an  inn,  ready  to  be  taken  on  to  market  next 
morning. 

I  inclined  to  think  that  the  straw  being  packed 
on  a  lorry,  was  not  a  stack  within  the  meaning  of 
the  24  &  25  Yict.  c.  97,  s.  17,  and  consequently, 
that  the  setting  fire  to  it  was  not  a  felony ;  but 
the  case  being  clear  in  fact,  I  directed  a  verdict  of 
guilty,  and  sentenced  the  prisoner  to  seven  years 
penal  servitude,  reserving  the  point,  whether  the 
setting  fire  to  the  straw  was  a  felony. 

(Signed)  Colin  Blackburn. 

No  counsel  appeared  to  argue  on  either  side. 

BoviLL,  C.J. — We  have  considered  this  case,  and 
are  all  of  opinion  that  this  conviction  must  be 
Quashed.  The  prisoner  was  indicted  for  setting 
nre  to  a  stack  of  straw,  under  the  24  &  25  Yict. 
a  97,  8. 17,  and  the  question  reserved  is,  whether 
the  &cts  proved  support  an  indictment  for  setting 
fire  to  a  stack  of  straw.  The  statute  enacts  that 
whosoever  shall  unlawfully  and  maliciously  set 
fire  to  any  stack  of  corn,  gprain,  pulse,  tares,  hay, 
straw,  haulm,  stubble,  or  of  any  cultivated  vege- 
table produce,  or  of  furze,  gorse,  heath,  fern,  turf, 
peat,  coals,  charcoal,  wood,  or  bark,  or  to  any  steer 
of  wood  or  bark,  shall  be  guilty  of  felony.  That 
section  refers  specifically  to  certain  thmgs,  the 
setting  fire  to  which  shall  be  felony.  Now  here, 
what  the  prisoner  set  fire  to  was  not  a  stack  in  the 
ordinary  sense  of  the  word,  but  a  quantity  of 
straw.  The  case  does  not  state  whether  that  straw 
was  brought  from  a  stack  or  was  to  be  taken  to  a 
stack.  We  think  that  this  was  not  a  stack  of 
straw  when  set  fire  to,  though  it  may  have  been 
once  part  of  one ;  and  that  having,  if  it  ever  was  a 
stack,  been  removed  and  placed  on  a  lorry  ready 
to  be  conveyed  to  market,  it  had  ceased  to  be  a 
stack.  The  case  of  Beg.  v.  Aris  (6  Car  &  P.  348), 
was  somewhat  similar  to  the  present,  and  so  far  as 
it  goes  confirms  oar  opinion.  In  that  case,  one 
count  of  the  indictment  charged  the  prisoner  with 
setting  fire  to  a  stack  of  wood,  and  the  evidence 
was  that  at  the  time  of  the  fire  there  were  in  a  loft 
some  straw  and  a  score  of  foggots,  which  were 
piled  up  one  upon  another.  The  straw  was  burnt 
and  some  of  the  faggots,  and  Park,  J.,  held,  that 
this  was  not  a  stack  of  wood  within  the  statute  of 
7  A  8  Geo.  4,  c.  :<0,  s.  17. 

The  rest  of  the  Court  concurred. 

Conviction  quashed. 


Mao.  Cas.— Vol.  VIII. 


Saturday,  May  3, 1873. 

(Before  Bovill,  C.J.,  Bramwell,  B.,   Blackburn, 
Archibald,  and  Hontman,  JJ.) 

Beo.  v.  Lince. 

False  pretences — DivisibH/ity — Evidence. 
The  prisoner  was  convicted  on  a/n  indictment  cJui/rg- 
ing  that  he  did  falsely  pretend  that  he  then  lived 
at,  and  was  the   landlord  of,  a  beerhouse,  and 
thereby  obtained  goods. 
TJie  evidence  was,  that  prisoner  said  he  was  the 
nephew  of  a  man  in  prosecutor's  employ,  which 
was  true  ;  and  that  he  lived  at  the  be&i-house ;  but 
he  did  not  say  he  was  the  landlord  of  that  house ; 
Prosecutor,  inpa/rting  with  his  goods,  was  influ- 
enced both  by  the  fact  of  his  being  the  nephew  of  his 
servant,  and  the  statement  tliat  h-e  lived  at  the 
beerhouse,  and  that  therefrom  he  believed  him  to 
be  the  Iwndhrd  of  the  beerhouse : 
Held,  thai  it  was  im/material  thai  the  prosecutor  was 
partly  influenced  by  the  fact  thai  the  prisoner  was 
the  nepliew  of  his  servant : 
Held,  also,  thai  the  allegation  thai  the  prisoner  lived 
at  a/nd  was  the  landlord  of  the  beerhouse  was 
divisible,  and  thai  the  part,  "  thai  he  lived  at  the 
beerhouse,"  being  false,  he  was  rightly  convicted. 
Case  reserved  for  the  opinion  of  this  court. 

The  prisoner  was  indicted  at  the  adjourned 
Epiphany  Sessions,  held  at  Chelmsford,  on  the 
18th  Feb.  1873,  for  that  he  did  unlawfully,  know- 
ingly, and  designedly,  falsely  pretend  to  one  James 
Hutlev,  that  he,  the  said  WiUiam  Lince,  then  lived 
at  and  was  then  the  landlord  of  a  certain  beerhouse 
at  Margaretting  Tye,  by  means  of  which  said  false 
pretences  the  saia  William  Lince  did  then  and 
there  unlawfully  obtain  from  the  said  James  Hutley 
eiehty-siz  busnels  of  potatoes,  with  intent  to 
ddraud. 

From  the  evidence  it  appeared  that  the  prisoner 
was  the  owner  of  a  van  in  which  he  lived,  and 
which  at  the  time  in  question  was  standing  in  a 
field  in  the  occupation  of  the  k^per  of  the  beer- 
house on  !MArgaretting  Tye.  Prisoner  had  never 
resided  in  this  beerhouse,  but  it  was  with  the 
consent  of  the  keeper  of  the  said  beerhouse  that 
the  van  was  standing  in  the  field :  and  there  had 
been  money  transactions  between  prisoner  and 
the  beerhouse  keeper. 

The  prosecutor,  James  Hutley,  stated  that  when 
the  prisoner  came  to  him  to  purchase  the  potatoes 
which  were  the  subject  of  the  charge,  and  which 
were  sent  to  the  prisoner  and  never  paid  for, 
he,  the  prisoner,  told  him  he  was  the  nepnew  of  a 
man  then  in  prosecutor's  employ,  and  this  turned 
out  to  be  true ;  and  he  further  told  him  that  hu 
Uved  at  the  beerhouse  at  Margaretting  Tye,  though 
he  did  not  say  he  was  the  landlord  of  that  house. 
The  prosecutor  stated  that  when  he  sent  the 

Eotatoes  to  the  prisoner  his  mind  was  influenced 
y  the  belief  tlmt  the  prisoner  was  his  servant's 
nephew,  and  that  his  mmd  was  also  influenced  by 
the  statement  that  he  lived  at  the  beerhouse  at 
Margaretting  Tye.  The  prisoner  did  not  say  he 
was  the  landlord  of  the  beerhouse,  but  still  he 
believed  him  to  be  the  occupier  of  that  house. 

It  was  contended  for  the  defence :  First,  that 
there  is  only  one  pretence  stated  in  the  indict- 
ment, namely,  that  prisoner  lived  at  and  was  then 
the  landlord  of  the  beerhouse,  that  this  asseition 
could  not  be  divided,  and  that  inasmuch  as  the 
evidence  showed  that  the  prisoner  had  not  repre- 
sented himself  as  the  landlord,  the  prosecution 
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must  fidl ;  secondly,  assuming  that  the  "assertion 
is  diyisible,  and  that  the  words,  "he  lived  at," 
are  a  pretence,  there  is  no  evidence  to  show  that 
the  property  was  obtained  by  means  of  that  pre- 
tence, the  prosecutor  saying  that  the  belief  that 
the  prisoner  was  the  nephew  of  his  servant  influ- 
enced his  mind  as  well  as  the  belief  that  he  was 
the  occupier  of  the  beerhouse. 

The  chairman  directed  the  jury  to  find  the  pri- 
soner guilty,  if  thev  believed,  first,  that  any  false 
representation  had  been  made ;  secondly,  that  the 
mmd  of  the  prosecutor  had  been  influenced  in  a 
substantial  degree  to  part  with  his  property  by  that 
&lse  pretence ;  thirdly,  that  there  was  fraudulent 
intent  upon  the  part  of  the  prisoner  in  the  trans- 
action. But  that  if  they  had  reasonable  doubts 
upon  any  one  of  these  pomts,  they  were  to  acquit 
bun. 

The  jury  found  the  prisoner  guilty,  and  the 
following  points  were  thereupon  reserved : — First, 
whether  the  charge  could  be  sustained,  the  indict- 
ment stating  the  ialse  pretence  to  be,  that  the 
prisoner  "  then  lived  and  was  then  the  landlord  of 
a  certain  beerhouse,"  when  the  prisoner  had  never 
stated  that  he  was  the  landlord  of  the  beerhouse, 
but  only  that  he  lived  there ;  secondly,  whether  a 
charge  of  obtaining  goods  by  false  pretences  can 
be  sustained  when  prosecutor  admits  that  another 
circumstance  influenced  his  mind  in  parting  with 
hisffoods,  as  well  as  the  alleged  false  pretence. 

The  prisoner  was  sentenced  to  six  calendar 
months  hard  labour,  and  being  unable  to  find  bail, 
he-  went  to  prison. 

(Signed)       J.  W.  Pbsrt  Watunoton, 

Chairman  of  the  Essex  Sessions. 

No  counsel  appeared  to  argue  for  the  prisoner. 

O,  Tayler,  for  the  prosecution. — First,  it  is  not 
necessary  that  all  the  fiilse  pretences  alleged  should 
be  proved,  but  if  part  only  be  proved,  and  the 
prosecutor  was  induced  thereby  to  part  with  his 
property,  that  is  sufficient.  [Blackbubn,  J. — 
What  is  the  &]se*  pretence  proved  hereP  The 
prisoner  never  said  that  he  occupied  the  beerhouse, 
and  the  prosecutor  only  states  that  his  mind  was 
influenced  by  the  statement  that  he  lived  at  the 
beerhouse.  It  is  not  found  that  the  prisoner  led 
him  to  believe  that  he  was  the  landlord  of  the 
beerhouse.]  The  case  does  not  profess  to  set  out 
the  whole  of  the  evidence,  and  it  was  for  the  jury 
to  determine  whether  the  prisoner's  statement 
could  reasonably  influence  the  prosecutor's  mind. 
[Blackbubn,  J. — ^The  case  does  not  show  that  the 
]ury  were  ever  asked  to  determine  that.]  This  is 
a  case  of  variance  merely,  and  the  fblse  pretence 
charged,  that  the  prisoner  lived  at  and  was  the 
landlord  of  a  certain  beerhouse,  is  divisible.  In 
Beg.  V.  HewgiU  (I>em,  315),  it  was  held  sufficient 
to  set  out  in  the  indictment  the  actual  substantial 
false  pretence  by  which  the  property  was  obtained, 
and  to  prove  the  same,  although  other  matters  not 
alleged  in  some  measure  operated  as  an  inducement 
upon  the  prosecutor's  mind.  Here  it  was  proved  that 
the  prisoner  said  he  lived  at  the  beerhouse,  and 
the  ]ury  have  found  that  operated  on  the  prosecu- 
tor's mind. 

Bovill,  0.  J. — ^There  were  two  points  contended 
for  by  the  prisoner's  counsel  at  the  trial,  and  re- 
served for  the  consideration  of  this  court.  The 
first  point  was,  whether  the  charge  could  be  sus- 
taineo,  the  indictment  stating  the  false  pretence  to 
be,  that  "  the  prisoner  then  uved  at  ana  was  then 
the  landlord  of  a  certain  beerhouse,"  when  the 


prisoner  had  never  stated  that  he  was  the  landlord 
of  the  beerhouse,  but  only  that  he  lived  there.  It 
is  clearly  sufficient  to  suBtain  an  indictment  to 
prove  part  onlv  of  the  f&lae  pretences  charged ;  and 
the  question  here  is,  whether  the  false  pretenoe 
charged,  vis.,  that  the  prisoner  "  then  lived  at  and 
was  the  landlord  of  a  certain  beerhouse,"  is  a  state- 
ment of  two  facts,  which  are  false.  It  seems  to  me 
that  it'is,  and  that  they  may  be  divided ;  and  that 
if  it  is  proved  to  be  false  bb  to  one,  the  other  need 
not  be  proved.  The  second  point  reserved  was, 
whether  a  charge  of  obtainmg  goods  by  fidse 
pretences  can  be  sustained  when  the  prosecutor 
admits  that  another  circumstance  infiuenoed  his 
mind  in  parting  with  his  goods,  as  well  as  the 
alleged  false  pretence.  It  mis  been  long  settled 
that  it  is  immaterial  that  the  proeecntor  was  in- 
fluenced by  other  circumstances  than  the  false 
pretence  charged.  If  that  were  not  so,  an  indict- 
ment for  false  pretences  could  scarcely  ever  be 
maintained,  as  a  tradesman  is  generally  more  or 
less  influenced  b^  the  profit  he  expects  to  make 
upon  the  transaction.  The  case  of  Beg.  v.  HewgiU 
is  an  authority  in  support  of  this  view.  I  there- 
fore think  this  conviction  ought  to  be  affirmed. 

Blackbubn,  J. — The  only  doubt  that  I  have  had 
is,  whether  on  the  case  it  appears  that  the  yuj 
were  sufficiently  asked  to  fina  whether  the  pri- 
soner's statement  that  he  lived  at  the  beerhouse, 
and  whether  it  is  sufficiently  found  that  that  fiUse 
pretence  influenced  the  prosecutor's  mind.  I 
think,  however,  that  that  point  iB  not  reserved. 

OowvicUon  aiffmned. 


V.C.  BACOV8    OOUBT. 

Reported  \>j  the  Hon.  Bobxbt  Boixxb  tad  F.  Goitld, 
Esq.,  Barrieten-et-lAw. 


Feb.  28  and  March  1, 1873. 

Thompson  v.  Thb  Flanbt  Benbht  Bttildino  and 
Investment  Socibtt. 

Benefit  hwlding  soeiety — 10  Cko.  4i,  c  56,  8. 27— 

6^7  WiU,  4,  c.  32 — Withdrawing  investmeiUr^ 

Bill  by  member  agavnet  dvreetore  and  trvsteet  of 

8ociety--~Juri8diction — Demurrer. 

The  clauee  in  the  above  Acte  'providing  for  <&e 

reference  to  arbitrators  or  juetices  of  the  peace  cf 

internal  disputee  between  benefit  buudinp  sodetiet 

and  their  membere  are  not  merely  permtMive,  but 

are  imperative,  cmd  otut  the  jurisdiction  of  (he 

court. 

This  was  a  demurrer  to  a  bill  filed  by  a  member 

of  the  Planet  Benefit  Building  Society  against  Uie 

society  and  the  trustees  who  were   the  parties 

authorised  by  statute  to  sue  and  be  sued  for  the 

society,  and  the  directors  of  the  society. 

The  bill  stated  that  the  society  was  duly  en- 
rolled pursuant  to  the  provisions  of  the  6  &  7 
Will.  4,  c.  32,  and  that  the  rules  of  the  society 
were  duly  certified  by  the  barrister  appointed  for 
that  purpose.  The  shares  of  the  society  were 
divid^  into  paid  up-shares  of  501.  each,  part  paid- 
up  shares  and  suDscription  shares,  and  by  the 
rules  it  was  provided  that  if  several  membera 
were  desirous  of  withdrawing,  and  should 'give 
notice  thereof  at  one  time,  they  should  be  paia  in 
rotation  according  to  the  priority  of  notice,  pro- 
vided always  that  the  widows  and  children  of 
deceased  members  should  have  precedence,  and 
after  them  the  holders  of  paid-up  shareB. 
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The  plainlaS  was  the  holder  of  certain  part  paid- 
up  ana  snbsoription  shares,  which  were  trans- 
ferrred  to  him  by  a  Mr.  John  Selby»  who  had,  in 
Sept.  1871,  previously  to  the  transfer,  given 
notice  of  his  intention  to  withdraw  his  investment, 
the  benefit  of  which  notice  the  plaintiff  now  sonffht 
to  avail  himself  of.  In  May  1872,  certain  rules, 
without  the  knowledge  of  the  plaintiff,  were  passed 
relative  to  the  withdrawing  of  investments,  but 
the  plaintiff  contended  that  in  consequence  of  the 
notice  of  withdrawal  he  was  not  bound  by  such 
new  rules. 

The  bill  stated  that  the  directors  had,  contrary 
to  the  rules  of  the  society,  paid  to  members  whose 
notices  of  withdrawal  were  subsequent  to  that  of 
the  plaintiff,  their  investments  in  priority  to  the 
plaintiff,  and  the  plaintiff  charged  that  the  direc- 
tors were  personally  liable  to  repay  any  sum  so 
paid  bv  them  which  might  be  necessary  for  satis- 
fying his  daims.  The  bill  further  stated  that  the 
society  had,  contrary  to  the  terms  of  its  constitu- 
tion, carried  on  through  the  directors  and  trustees 
the  business  of  a  bank  of  deposit,  by  receiving 
money  from  the  public  on  deposit,  at  interest  above 
the  Mnk-rate,  and  that  allowed  by  joint  stock 
banks,  and  by  investing  the  moneys  so  received 
on  securities  of  a  hazardous  or  speculative  cha- 
racter in  order  to  make  a  profit  on  the  money  so 
received.  The  bill  ftirther  stated  that  the  defend- 
ants alleged  that  the  dispute  ought  to  be  referred 
to  arbitration;  but  the  plaintiff  charged  that, 
having  regard  to  the  rehef  thereby  prayed,  he  was 
not  bound  to  refer  such  dispute  to  arbitration. 

The  plaintiff  then  prayecl  for  declarations  that 
he  was  not  bound  by  the  rules  of  May  1872,  that 
he  was  entitled  to  the  benefit  of  the  notice  of  with- 
drawal of  Sept.  1871,  and  to  immediate  pay- 
ment out  of  the  funds  of  the  society  of  the  amount 
of  his  shares  with  interest,  that  the  directors  were 
personally  liable  to  make  good  and  repay  any  sum 
paid  by  Uiem  to  members  whose  notices  of  with- 
drawal were  subsequent  to  his,  so  far  as  was 
necessary  for  tha  purpose  of  satisfying  his  claim ; 
that  the  directon  might  be  decreed  to  raise  out  of 
the  fonds  of  the  society  the  amount  due  to  him, 
and  in  the  mean  time  might  be  restrained  from 
paying  any  member  whose  notice  of  withdrawal 
was  subsequent  to  his. 

The  defendants  demurred  to  the  jurisdiction,  and 
also  for  want  of  parties. 

ZSxy,  Q.O.  and  W,  W.  Cooper,  for  the  trustees, 
in  support  of  the  demurrers.  The  society  was 
established  under  the  6  &  7  Will.  4,  c.  32,  in  which 
is  incorporated  10  Greo.  4,  c.  56,  bv  sect.  27  of 
which  Act  provision  is  made  for  the  determination 
of  disputes  as  to  the  rights  of  members,  either  by 
arbitrators  or  hj  reference  to  justices  of  the  peace. 
This  provision  is  imperative,  and  not  merely  per- 
missive, and  ousts  the  jurisdiction  of  the  ordinary 
tribunals. 

Crisp  Y.  Bwnhtiry,  8  Bing.  394 ; 

Bex  V.  MUdenhall  Savings  Bank,  6  A.  A  E.  952  : 

Wright  v.  Deley,  4  Hnrl.  A  Colt.  209  ; 

AmUtage  v.   Walker,  2  E.  A  J.  211 ;  26  L.  T.  Bep. 

O.S.  182 ; 
TroH  V.  Hughes,  16  L.  T.  Bep.  O.  S.  260 ; 
Cooke  V.  Lord  Courtown,  6  Ir.  £q.  Bep.  266. 

In  Fleming  v.  Self  (3  De  G.  Mac.  &  G.  997 ;  24 
L.  T.  Bep.  0.  S.  101),  it  was  held  that  the  court 
had  jurisdiction,  but  there  the  question  depended 
partly  on  the  construction  of  the  rules  and 
partly  on  the  meaning  of  the   mortgage  deed. 


and  the  mode  of  giving  effect  to  it.  Also 
in  Smith  v.  Llovd  (26  Beav.  507),  the  Master 
of  the  Bolls  held  that  the  jurisdiction  of  the 
court  was  not  ousted,  but  it  would  appear  that 
that  decision  was  eiven  under  the  impression  that 
the  10  Geo.  4,  c.  56,  had  been  repealed,  whereas,  so 
far  as  it  concerns  benefit  building  societies,  its 
provisions  have  been  incorporated  in  the  latter 
Acts.  As  to  want  of  parties  they  referred  to 
Harmer  v.  Goodmg  (8  De  G.  &  Sm.  407). 

AmphleU,  Q.O.  and  Ingle  Joyce  for  the  directors. 
— The  directors  have  not  done  anything  contrary 
to  their  duty,  and  there  is  not  even  any  aUegation 
of  fraud  or  misconduct  against  them;  there  is, 
therefore,  nothing  to  make  them  personally  liable. 
This  is  a  suit  to  settle  a  dispute  between  a  member 
and  the  society  which  the  court  will  not  allow. 
The  suit  is  also  defective  for  want  of  parties. 

Svxmston,  Q.G.  and  Qraha^  Hastvngs  for  the 

glaintiff .  —  The  present  case  is  on  all  fours  with 
^mitk  V.  Lloyd  (26  Beav.  507)  uid  the  case  of 
Doubleday  v.  Hoshmg  (which  is  unreported) 
decided  by  the  Master  of  the  Bolls  on  8tn  Nov. 
1869.  In  all  the  cases  cited,  the  rule  referring  dis- 
putes to  arbitration  was  set  out ;  in  this  case  the 
rule  is  not  before  the  court,  and  therefore  the  de- 
murrer is  technically  wrong,  but,  assuming  that 
the  rule  is  before  the  court,  the  jurisdiction  of  the 
court  is  not  ousted,  for  the  bill  enlarges  the  societv 
with  canying  on  the  business  of  a  deposit  bank 
contrary  to  the  rules,  and  therefore  the  society  has 
forfeited  the  benefit  of  the  6  <fe  7  Will.  4.  c.  32 : 
(Ghynea  v.  Hcurriaon,  26  Beav.  435.)  The  pro- 
visions, too,  with  reference  to  arbitration  are 
merely  permissive : — 

CuthiU  V.  Kingdom,  1  Ex.  Bep.  404,  504; 

Mullock  V.  Jenkins,  U  Beay.  628 ;  18  L.  T.  Bep.  O.S. 
203. 
As  to  want  of  parties  the  directors  are  trustees 
for  all  the  members  of  the  society,  and  sufficiently 
represent  them : — 

Henry  v.  The  Cheat  Northern  Rail%Bay  Company, 
4  K.  A  J.  1 ;  1  De  G.  A  J.  606;  SOL.  T.  Bep  ,  O.S., 
10, 141 ; 

DoubledoAf  v.  Boshing. 

KO'yt  Q-0.  replied. 

The  Yicb-Ghancellob  said : — In  my  opinion  no 
case  more  important  than  this  has  occupied  the  at- 
tention of  the  court.  Benefit  building  societies  are 
scattered  over  the  whole  of  this  empure.  There  is 
hardly  a  town  of  any  importance,  or  even  of  small 
importance,  which  has  not  one  or  more  of  snch 
societies.  If  I  were  to  decide  in  favour  of  this  bill, 
and  against  the  demurrers,  I  should  open  the  flood 
gates  of  litigation,  and  ruin  many  and  distress 
many  more  of  the  existing  societies,  and  I  should 
do  it,  according  to  my  view  of  the  case,  directly 
against  the  words  of  the  statutes,  and  against  the 
policy  of  the  law  as  it  is  expressed  in  those  words. 
It  is  qaite  clear  that  the  statutes,  which  I  need  not 
read  (notwithstanding  the  comment  upon  them 
that  they  are  iQtended  for  poor  people),  were  in- 
tended to  encourage,  and  at  the  same  time  to  pro- 
tect, benefit  building  societies,  and  a  new  law  and 
new  machinery  is  created  by  the  statute  for  the 
purpose  of  carrying  that  object  into  effect.  One  very 
plain  feature  is  that  assuming  that  the  members  of 
these  societies  will  be  numerous  and  many  of  them, 

E^rhaps  all  of  them,  will  be  poor,  the  objecc  of  the 
egislature  seems  to  have  been  carefully  to  guard 
against  the  possibility  of  any  internal  dispute  (to  use 
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an  expression,  I  think  of  Lord  Hatherlej's  in  one  of 
the  casee)  being  dragged  into  courts  of  law  or 
equity.  Now  in  the  clauses  which  have  been  referred 
to,  the  words  of  the  statute  do,  in  the  most  express 
nianneri  carry  that  object  into  effect.  The  deci- 
sions at  common  law  have  adopted  that  policy,  and 
given  effect  to  those  words.  The  decisions  in 
equity,  with  the  exception  of  those  to  which  my 
attention  has  been  called,  which  create  in  my  mind 
the  only  difficulty  in  the  case,  have  all  done  the 
same  thing,  and  although  in  the  mortgage  case  the 
suit  was  entertained  because  it  related  to  a  subject 
entirely  beyond,  and  not  affected  by  the  operation 
of  the  Benefit  Building  Society  Act,  qua  Act,  in 
all  the  other  cases,  without  any  exception,  the  prin- 
ciple is  plainly  recognized,  that  if  the  dispute 
between  the  parties  is  an  internal  dispute  only  it 
must  be  regulated  by  that  provision  wnich  makes 
the  arbitrators  the  conclusive  judges  and  deter- 
miners of  the  dispute,  whatever  that  may  be. 
With  that  .abundance  of  authority,  and  with  that 
plain  indication,  contained  in  the  statute,  in  any 
case  in  which  there  is  merely  an  internal  dispute 
between  the  members  of  the  society  and  the 
society  itself,  or  any  of  the  persons  holding  office 
in  the  society  and  the  society  itself,  I  should  be 
bound  to  hold  that  I  cannot  open  the  doors  of  this 
court  to  a  dispute  which  the  Legislature  has  said 
shall  be  settled  elsewhere.  I  am  greatlv  pressed 
by  the  two  decisions  which  have  been  referred  to, 
pronounced  by  the  Master  of  the  Bolls.  I  need 
not  say  that  I  entertain  the  most  sincere  respect 
for  any  decision  of  the  Master  of  the  Bolls,  and 
that  I  would  not  willingly  go  a^inst  anything 
which  I  found  he  had  decid^.  But  when  I  find 
that  his  decisions  which  are  here  invoked,  plain  as 
they  are  in  one  instance,  and  plainlv  against  the 
demurrers  which  have  been  argued,  are  directly 
opposed  to  the  decisions  at  common  law,  and  the 
other  decisions  in  this  couit,  I  am  not  at  liberty  to 
hesitate  in  saying  that  I  am  bound"  by  and  must 
follow  the  other  decisions,  and  must  give  force 
to  the  Act  of  Parliament  as  I  read  it,  and  as 
I  conceive  everybody  else  must  read  it.  Now 
the  cases  which  have  been  referred  to  prin- 
cipally are,  first,  the  case  of  Cfrimea  v.  Har- 
rison (26  Beav.  435),  which  has  no  very  direct 
application  to  the  case  before  me.  In  Grimes 
V.  Harrison  I  find  the  Master  of  the  Rolls,  having 
pointed  out  the  distinction  between  a  benefit 
ouilding  society  and  freehold  land  society,  says : 
"  But  this  is  quite  clear,  that  in  both  oases 
the  members  must  be  bound  by  the  rules 
constituting  the  society  to  which  they  have 
become  parties,  and  upon  which  they  have 
acted;  and  I  am  of  opinion  that  it  does  not 
lie  in  the  mouth  of  any  member  of  the  society 
to  say  that  the  book  of  rules,  certified  by  the 
barrister,  does  not  contain  the  rules  by  which  they 
are  to  be  bound."  The  decision  there  goes  upon  a 
totally  different  point ;  something  had  been  done 
there  which  was  not  consistent  with  the  rules,  or 
with  the  scope  and  intention  of  the  society  esta- 
blished by  the  statute,  but  the  decision  turned 
entirely  upon  that.  Having  first  decided  that 
thej  were  at  liberty  to  sell  freeholds,  he  decided 
ultimately  that  the  directors  had  committed 
a  breach  of  trust  in  having  contracted  a 
purchase  for  2000L,  which  they  had  not 
the  money  to  meet ;  that  having  given  a  cheque 
for  800Z.  when  they  had  only  6001.  in  hand,  they 
were  liable  to  replace  the  800L,  and  tiiat  i^e  vendor 


was  under  no  liability.  But  the  other  case,  namely, 
the  case  of  Smith  v.  Lloyd  (25  Beav.  507),  is  very 
much  more  to  the  purpose,  and  creates  a  very 
much  greater  difficulty,  because  there  the  bil] 
was  by  a  retiring  member  of  a  benefit  building 
society  against  the  trustees  to  recover  the  plain- 
tiff*s  share.  It  was  supported,  and  inouiries  and 
acooauts  were  directed;  and  it  was  held  there 
that  the  rule  to  refer  to  arbitration  did  not  oust 
the  jurisdiction  of  this  court  in  such  a  case.  In 
the  argument  of  that  case  reference  was  made  by 
the  defendant's  counsel  to  the  case  of  Ti-oit  v. 
Hughes  (16  L.  T.  Bep.  O.  S.  260) ;  in  that  case  the 
arguments  state  that  a  shareholder  had  given 
notice  to  withdraw,  and  the  court  refused  to  restrain 
the  directors  by  injunction  from  parting  with  the 
fund  in  their  hands  on  the  ground  of  the  plain- 
tiff having  a  primary  lien  upon  them  for  the 
return  of  his  subscriptions  or  an  apprehended  mis- 
management of  the  fund.  Lord  Cran  worth  there 
used  tne  words  which  I  am  quotin;^ :  "  The  Legis- 
lature, for  the  convenience  of  institutions  of  this 
kind,  had  provided  a  particular  mode  for  the  settle- 
ment of  disputes  of  this  sort."  Then  he  refers  to 
the  38rd  Regulation  of  the  society,  made  in  com- 
pliance with  the  directions  of  the  Le^slature,  by 
which  the  directors  were  able  to  decide  disputes 
between  the  society  and  any  of  its  members.  If 
that  decision  were  not  satisfactory  to  them,  then 
arbitrators  were  to  be  appointed.  His  Lordship 
added:  "The  case  was  one  of  a  benefit  society 
regulated  by  rules  made  in  pursuance  of  certain 
Acts  of  Parliament.  By  one  of  these  it  had  been 
provided  that  disputes  as  to  the  construction  of 
the  rules,  or  any  other  matter  relating  to  the 
society,  should  be  referred  to  arbitration.  The 
Legislature  had  thus  concluded  the  question  by 
the  appointment  of  a  tribunal — a  less  expensive 
and  more  appropriate  one."  His  Lordship  said 
he  thought  in  doing  that,  they  proceeded  upon  an 
erroneous  principle.  That  statutory  enactment, 
which  is  so  referred  to  in  the  argument,  I  do  not 
find  alluded  to  in  the  judgment.  I  do  not  find 
that  the  judgment  in  the  case  of  Trott  v.  Hugiies 
provokes  a  single  observation  from  the  Master  of 
the  Bolls.  I  cannot  impute  to  his  Lordship  the 
intention  of  overruling  Trott  v.  HugJies.  And  if 
he  differed  in  opinion  from  Lord  Cranworth,  I  can- 
not impute  to  him  that  he  would  not  have  said  so, 
and  have  furnished  the  parties  in  the  suit  with  a 
suggestion  of  some  of  the  reasons  why  he  differed; 
but  I  find  that  which  I  cannot  help  thinking  (al- 
though it  is  a  mere  suspicion)  must  have  had 
some  influence  upon  the  Master  of  the  Bolls' 
mind,  and  an  influence  to  the  extent  of  making 
him  think  it  was  unnecessary  for  him  to  consider 
Lord  Cran  worth's  decision,  because  the  Act  of 
Par^ament  on  which  it  was  founded  had  been 
repealed.  I  find  it  reported  that  Mr.  Villiers 
in  leply  said  that  the  10  Geo.  4,  c.  56,  has 
been  repealed  by  the  13  &  14  Vict.  c.  115; 
and  a  cursory  inspection  of  the  latter  statute 
might  possibly  have  led  to  that  notion ;  but  a  closer 
examination  shows  that  it  has  no  such  effect, 
but  that  the  provisions  of  the  10  Greo.  4  re- 
main still  in  all  their  original  force.  In  the 
judgment  of  the  Master  of  the  Bolls,  all  that  he 
says  upon  the  subject  is,  "  On  looking  into  this 
cose  I  see  nothing  to  oust  the  iarisdiction  of  the 
court  in  these  matters."  Lord  Cranworth  had 
decided  in  the  most  express  terms  that  the  jaris- 
diction   of    the    court    was    ousted.      No   single. 
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observation  is  reported  to  have  been  made  b^  the 
Master  of  the  B>olls  upon  Lord  Crauworth's  jadg- 
ment.  The  judgment  proceedn,  "  I  am  of  opinion 
that  the  court  has  jurisdiction,  but  whether  the 
plaintiff  will  ultimately  succeed  must  depend  on 
the  result  of  the  inquiries."  Then  the  rest  of  the 
judgment  only  says  that  his  Lordship  thought  he 
must  direct  the  inquiries :  can  I  accept  that  to  the 
extent  to  which  it  was  tendered  to  me,  and  urged 
?enr  properly  by  Mr.  Swanston  ?  I  have  no  power, 
and  as  little  inclination  to  overrule  any  decision 
of  the  Master  of  the  Bolls,  but  I  cannot  under- 
stand it.  I  read  that  an  authority  is  quoted 
to  the  Master  of  the  BolU,  I  read  that  it 
is  said  that  that  authority  (I  don't  mean 
that  it  is  actually  stated  in  such  words)  is 
of  no  binding  power,  because  the  Act  of  Par- 
liament on  which  it  is  founded  is  repealed, 
and  I  find  what  I  cannot  but  consider  a  ready 
adoption  by  the  Master  of  the  Bolls  of  that  last 
statement,  and  from  that  statement,  he  found  him- 
self relieved  from  considering  anything  about 
Troti  V.  Httghes^  because  the  Act  of  Parliament 
was  repealed.  For  this  reason,  I  do  not  feel  my- 
}M  80  much  bound  by  the  case  of  Smith  v.  Lloyd 
as  I  otherwise  should  have  been.  But  then  the 
other  case  which  has  been  referred  to  by  Mr. 
Graham  Hastings,  and  which  is  a  much  more 
recent  case,  contained  the  two  points,  the  objection 
for  want  of  parties,  and  the  effect  of  what  is  an 
explicit  plain  rule  providing  for  a  reference  to 
arbitration.  That  is  set  out,  as  I  understood  Mr. 
Graham  Hastings  to  tell  me,  in  the  answer.  What 
arguments  were  addressed  to  the  court,  and  in 
what  terms  his  Lordship  expressed  his  judgment 
I  have  no  means  of  ascertaining,  but  the  decree 
as  Mr.  Graham  Hastings  read  it  to  me,  is  a  plain 
decree  overruling  both  the  objections,  and  in 
its  effect  directing  the  inquiries  which  are 
mentioned  in  the  decree  which  ought  not  to 
have  been  made  if  the  objection  as  to  arbitra- 
tion prevailed,  and  disregarding  utterly  the  ob- 
jection for  want  of  parties.  Then  I  am  in  this 
position ;  I  have  to  deal  with  a  case  in  which  I  find 
an  abundance  of  authority  one  way,  and  on  which 
side  also  my  own  judgment  leans,  and  that  is  op- 
posed only  by  one  case,  for  although  I  have  men- 
tioned two  for  the  reasons  I  have  given,  I  do  not 
think  Smith  v.  Lloyd  can  in  justice  to  the  Master 
of  the  Bolls  be  fairly  and  properly  considered  as  a 
decision  on  the  point.  It  is  said  that  I  must  adopt 
that  case  in  opposition  to  all  the  others.  I  cannot 
do  that;  I  have  only  to  consider  whether  upon 
this  record  a  case  is  stated  which  comes  within 
the  principle  of  the  decisions  and  the  words  of  the 
Act  of  Parliament.  I  find  that  it  states  this,  and 
this  only,  there  is  a  dispute  between  a  member  of  the 
society  and  the  executive  body  of  that  societv. 
That  IS  the  very  case  which  the  law  meant  should 
be  submitted  to  arbitration,  and  meant  that 
it  should  be  disposed  of  as  speedily,  and 
with  as  little  expense  as  possible,  because  it  will 
be  recollected  that  the  amount  of  the  expense  ^  is 
limited  by  the  Act  of  Parliament.  The  allegation* 
in  the  bill  is  this :  that  the  society  was  established 
in  July  1848,  and  was  duly  enrolled  pursuant  to 
the  Act  of  Parliament  of  the  6  &  7  Will.  4,  and 
tiiat  the  rules  of  the  Society  were  duly  certified 
by  the  barrister  appointed  for  that  purpose  on 
July  7, 1848,  which  is  the  very  day  on  which  the 
society  was  enrolled.  It  has  been  truly  said  that 
the  statute  leaves  uo  option  to  the  parties  as  to 


the  rules,  and  that  it  imperatively  req^uires  that 
there  shall  be  this  rule  about  arbitration.  As  a 
matter  of  pleading,  therefore,  am  I  at  liberty  to 
doubt  that  this  record  is  to  be  read  as  if  the  rule 
upon  the  subject  for  arbitration  were  set  out  P  It 
has  been  urged  by  Mr.  Swanston  with  i^reat  force, 
and  that  is  entitled  to  great  consideration,  that  in 
the  Common  Law  Cases,  and  in  some  of  the  other 
cases,  the  rules  were  set  out  at  length,  so  that  the 
court  had  an  opportunity  of  considering  them, 
and  that  that  is  wanting  in  this  case.  I  should 
be  very  slow  indeed,  under  these  circumstanoes,  to 
furnish  such  a  recipe  for  filing  bills  against  benefit 
building  societies  as  would  be  furnished  if  I  held 
that  the  allegation  that  the  rules,  which  were  duly 
certified,  did  not  contain  that  rule  which  the 
statute  says  shall  be  an  indispensable  rule  among 
them,  was  suffirtient  to  maintain  the  bill.  It  is  not 
necessary  to  pursue  that  very  much  further, 
because  in  a  letter  which  has  been  read  in  the 
course  of  the  argument  I  find  upon  the  part  of  the 
directors  this  sentence :  "  If  you  should  be  dis- 
satisfied with  their  decision,  the  directors  are 
ready  and  willing,  and  hereby  offer,  to  refer  all 
matters  in  dispute  between  your  client  and  them- 
selves to  arbitration  under  the  rules."  The  only 
other  reference  which  is  made  to  that  subject  is  in 
the  28th  paragraph  of  the  bill.  "  The  defendants 
sometimes  allege  that  the  dispute  between  the 
plaintiff  and  the  defendants  ought  to  be  referred 
to  arbitration,  but  the  plaintiff  charges  that,  having 
regard  to  the  relief  hereinafter  prayed,  he,  the 
plaintiff,  is  not  bound  to  refer  such  dispute  to 
arbitration."  That  makes  it  necessary  for  the 
purpose  of  understanding  the  plaintiff's  contention 
to  refer  to  the  relief  that  he  asks,  which  is  simply 
that  he  may  be  paid  the  money  that  he  says, 
according  to  the  rules,  is  due  to  him.  There  has 
been  an  attempt  made  to  say  that  there  is  a  charge 
in  this  bill  which  would  sustain  it,  I  mean  the 
27th  paragraph,  because  the  effect  of  that  is  to 
show  that  the  benefit  building  society  has  so 
enlarged  its  borders  as  that  it  has  become  a 
society  of  a  different  kind,  namely,  a  bank  of 
deposit.  If  any  relief  had  been  prayed  upon  that, 
that  would  have  had  to  be  considered,  but  as  it  is 
I  read  it  as  the  most  harmless  and  immaterial 
allegation  that  can  be  conceived.  It  has  no  more 
to  do  with  it  than  if  they  had  alleged  anything 
else  on  the  part  of  the  dii*ectors.  First  he  savs 
that,  "  He  is  apprehensive  that  such  a  sum  or  the 
greater  part  tnereof  may  be  lost  in  consequence 
of  the  payment  by  the  defendants,  the  directors, 
to  members  (who  are  subsequent  to  the  plaintiff)  of 
their  investments  "  and  his  apprehension  of  course 
does  not  give  him  a  right  to  sustain  this  bill.  Then 
he  says  :  "The  said  society  has  contrary  to  the  terms 
of  its  constitution  carried  on  through  its  trustees 
and  directors  the  business  of  a  bank  of  deposit 
by  receiving  money  from  the  public  on  deposit  at 
interest  above  the  bank  rate,  and  above  the  rate 
allowed  by  the  joint  stock  banks,  and  by  invest- 
ing the  money  so  received  on  securities  of  a 
hazardous  or  speculative  character  in  order  to 
make  a  profit  on  the  money  so  received."  This 
society  was  established  in  the  3'ear  1848.  What  is 
there  alleged  may  have  been  done  long  before  Mr. 
Selley  or  the  plaintiff  became  members  of  the 
society.  I  am  not  going  to  speculate  whether  it 
was  or  not,  or  whether  it  has  been  discontinued, 
but  I  say,  that  I  cannot  eVen  read  that  as  an  alle- 
gation that  the  directors  are  now  doing  the  thing 
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at  which  that  complaint  is  pointed.  When  to  that 
is  added  that  there  is  no  prayer  for  relief  founded 
upon  it,  I  consider  that  a  wholly  immateiial  allega- 
tion. Then  what  remains,  if  the  bill  be  read 
through,  it  says  simply  this, "  I  became  in  October, 
1872,  the  owner  of  certain  shares."  They  had  been 
transferred  to  him,  he  was  the  equitable  owner  the 
year  before,  he  could  only  have  them  according  to 
the  rules,  he  conld  claim  nothing  besides  or  beyond, 
or  in  contradiction  to  the  rules,  he  says,  "  I  became 
theowner in  1872.  I  claim  thebenefit  of  the  previous 
notice  of  withdrawal  which  had  been  given.  I  say 
that  the  payments  which  had  been  made  were  in 
contravention  of  my  right."  If  the  261^  paragraph 
is  read,  it  will  be  found  that  that  is  an  insufficient 
allegation,  for,  according  to  the  rules  quoted,  paid- 
up  members  have  the  first  ridbt  to*  be'  paid, 
and  next  to  them  the  widows  am  children  of  de- 
ceased members ;  and  the  allegation  that  some 
of  the  members  whose  notices  of  withdrawal  are 
dated  after  19th  Sept.,  1871,  have  been  paid  in 
priority  to  the  plaintiff,  points  out  no  land  of 
delinquency  on  the  part  of  the  directors,  nor  even 
suggests  a  cause  which  he  would  have  a  right  to 
complain  of  before  the  arbitrator,  if  the  matter 
were  referred  to  arbitration.  In  my  opinion,  the 
proceeding  has  been  altogether  erroneous.  I  thhik 
that,  taking  at  the  most  the  complaint  which  this 
gentleman  makes,  and  giving  to  it  its  full  weight, 
and  adopting  evevy  wora  that  he  uses  in  the  way 
of  complaint,  that  this  is  a  case,  which,  according 
to  the  statute,  the  policy  of  the  law  and  the 
decided  cases,  he  ought  to  have  insisted  upon 
being  decided  by  the  arbitrators,  who  had  power 
to  decide.  The  law  having  given  them  power  to 
enforce  their  award,  there  was  no  necessity  in  this 
case  for  filinff  any  such  bill,  and  I  should  be  greatly 
alarmed  if  I  entertained  a  cause  of  this  kind, 
because  I  am  certain  I  should  be  doinp;  incalculable 
niischief ,  and  plunging  the  fUSairs  of  benefit  build- 
ing societies  mto  danger  and  difficulty,  which  it 
is  the  plain  and  express  object  of  the  liCgislature 
to  protect  them  agaiust.  I  think,  therefore,  that 
the  demurrers  must  be  allowed. 

Solicitors  for  plaintiff,  Harper,  Broad  and  Batt- 
cock. 

Solicitors    for  the  defendants.  Ingle,  Cooper, 
and  Holmes. 


V.C.  WICXSnTB'  COmEtT. 

Reported  by  Eswabb  Wihslow  and  Hivbt  Oodxtboi,  Eaqm 


Mwy  6  and  '9,  1873. 
Shoesmith  v.  Byeblbt. 

Injimdionr-'Bight  of  waAf—0i4l'de''Bac— Obstruction 

Mutual  rights. 

Where  the  plaintiff  established  by  evidence  a  right 
of  using  a  cutrde-sac  for  the  purpose  of  /Us 
property  which  ujos  at  the  head  of  a  roaJd, 
and  farthest  from  Us  ouHet,  but  did  not 
prove  arty  grant  of  a  right,  a  decree  was  made 
declaring  that  it  was  the  duty  of  the  defendant, 
who  had  premises  lower  down  the  road,  so  to 
arrange  the  use  of  the  road  by  him  as  best  to 
faciUioUe  the  reciprocal  rights  to  the  use  of  iiby 
other  persons  entitled  to  use  it,  not  to  leave  stoHon- 
ary  oostrucHons  in  the  road  when  others  reqwred 
to  use  i4  and  in  such  ease  to  remove  any  su^ 
obstruction  vnvmediatety,  with  an  injunction  to 


restrain  the  use  of  the  road  by  the  defen/damX  in 

am/y  other  manner. 
The  plaintiff  in  this  case  was  the  proprietor  of 
certain  premises  known  as  **  liix.  Shoesmitk's 
Hay  and  Oom  Stores,"  in  West-street,  Brighton, 
and  the  only  approach  to  Uiem  was  by  a  private 
road  of  the  width  of  abont  9ft.  9in.,  with  a 
footpath  at  the  side  of  the  width  of  5fl.  The 
road  is  bounded  on  one  side  by  a  chapel  and  a 
courtyard  belonging  to  it,  and  by  a  dwd^ling- 
house  and  on  the  other  side  by  the  premises  of 
the  plaintiff  and  by  certain  corn  stores  recently 
erected  by  the  defendant  on  a  garden  which 
belonged  to  a  house  in  the  street  and  adjoining 
the  plaintiff 's  property.  The  road  had  been  made 
by  the  lord  of  the  manor  and  had  been  osed  by 
the  plaintiff  almost  exclusively,  and  ever  since 
1849  he  had  kept  it  in  repair  at  his  own  expense. 

Several  years  ago  the  occupier  of  the  house 
and  garden  to  which  the  defendant  had  added  his 
stores,  was  permitted  to  open  a  doorway  from 
the  garden  mto  the  road,  and  also  to  make  a 
small  opening  in  the  road  near  the  garden  wall 
for  a  ooal-shoot,  but  the  bill  alleged  that  only 
foot-passengers  were  allowed  to  use  the  door  as  a 
means  of  access  to  the  road. 

The  defendant  became  the  occupier  of  his  pre- 
mises in  1871,  and  in  July  of  the  ^me  year  built 
his  com  stores. 

The  bill  then  stated  that  the  defendant  had  taken 
down  part  of  the  former  garden  wall  and  placed 
carriage-gates  there  opening  on  to  the  road,  and 
had  used  the  road  for  carrying  hay  and  com  in 
carts  to  and  from  his  stores,  and  had  seriously 
obstructed  the  plaintiff  in  the  nse  of  the  road  to 
which  the  plaintiff  claimed  an  exclusive  right; 
that  the  road  was  so  narrow  that  when  the  de> 
fendant's  carts  were  loading  or  unloading  at  the 
new  gateway  the  plaintiff  was  unable  to  use  the 
road  at  all,  sometimes  for  periods  of  an  hour  at  a 
time. 

In  November  1871  the  plaintiff  brought  an 
action  in  the  Oounty  Oourt  against  the  defendant 
for  disturbing  the  plaintiff's  use  of  the  road,  but  a 
verdict  was  taken  oy  consent  for  forty  shilling^. 

The  bill  then  prated  for  an  injunction  acoord* 
ingly,  and  a  declaration  that  the  defendant  was  not 
entitled  to  use  the  road  so  as  to  obstruct  the 
plaintiff's  use  of  it,  or  to  use  the  new  gateway 
for  any  purpose  whatever. 

The  defendant  by  his  answer  denied  that  the 
road  was  a  private  road,  though  he  achnitted  that 
he  had  no  reason  to  doubt  that  the  plaintiff  had 
never  before  been  obstructed  in  his  use  of  it,  bat 
he  stated  his  belief  that  the  former  tenant  of  liis 
premises  had  had  access  to  the  road  for  carts  as 
well  as  for  foot-passengers;  he  further  insisted 
that  if  it  was  not  strictly  a  public  road  for  all 
purposes,  it  was  at  least  subject  to  the  use  and 
enjoyment  of  all  the  owners  and  occupiers  of  the 
premises  abutting  upon  it.  He  alleged  that  the 
plaintiff  had  stood  by  when  he  was  making  the 
new  gateway;  and  he  admitted  that  he  had  ob- 
structed the  passage  of  the  plaintiff's  carts,  but 
not  for  snch  long  periods  as  alleged  by  the  bill; 
but  that  it  was  easy  for  a  cart  to  pass  another 
cart  by  going  over  the  footpath  at  the  side  (A  the 
road.  He  then  claimed  a  nght  to  use  the  road  as 
an  occupier  of  an  adjoining  messuage;  and  con- 
tended that  the  injury  complained  of  was  only 
temporary  and  slight. 

Evidence  was  given  by  the  plaintiff's  witnesses 
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w  to  the  obstractions ;  and  his  time-books  were 
prodaoed.  The  evidence  as  to  the  former  mode 
of  luer  of  the  road  was  very  conflicting.  The 
MBe  now  came  on  to  be  heard  apon  motion  for 
deoree. 

LMdUy,  Q.C.,  and  Speed  appeared  for  the  plain- 
tiff.— ^The  defendant,  or  his  predecessors  in  tible, 
had  only  a  right  to  use  the  old  door  occasionally, 
and  he  nad  no  right  to  increase  the  servitude  W 
taming  the  place  into  bosinesss  premises.  It 
does  not  appear  from  the  pleadings  who  is  the 
owner  of  the  road.  We  do  not  deny  that  a  cul-de- 
sac  may  be  a  pnblic  road,  but  the  defendant  must 
wove  that  it  is  so  if  he  alleges  it  (Woody er  v. 
Hodden^  5  Taunt.  124).  Whether  a  cul-de-sac  is  a 
highway  or  not  is  a  question  for  a  jury:  (Beg, 
V.  Uoyd,  1  Camp.  N.  P.  262.)  [The  Vice-Chan- 
ciLLQS. — ^There  may  be  a  partial  dedication  to  the 
public;  nothing  is  more  common.]  There  is  no 
evidence  of  dedication  here,  and  that  cannot  be 
inferred.  The  defendant  has  not  shown  any  grant 
of  a  right  of  way,  and  he  is  therefore  a  trespasser : 
((kwling  v.  Higgmson,  4  M.  &  W*.  245.) 

Kekewieh  (Dickmson,  Q.C.  with  him). — ^We  say 
that  we  do  not  obstruct  the  plaintiff  in  an  unreason- 
able manner,  not  wilfully  or  otherwise  than  we 
are  entitled  to  do,  within  the  principle  laid  down 
in  Attomey-Genercd  v.  Sheffield  Qas  Vonsmnere'  Go, 
(3  De  G.  M'N.  &  G.  339).  He  also  cited'  Gaunt  v. 
Fynne/g  (L.  Bep.  8  Ch.  8).  [The  Yice-Chaitcelloe 
referred  to  Thorpe  v.  MoreU  (a),  in  which  an  in- 
junction was  asked  to  restrain  the  plaintiffs  right 
to  unload  wagons  in  an  innyard,  the  defendants 
claiming  a  similar  right.] 

May  9. — ^The  Yicb-Cha»cbllob. — It  seems  that 
out  of  West-street,  Brighton,  there  is  an  impervious 
alley  or  cul-de-sac  with  houses  on  both  sides — 
a  pavement  on  one  side,  and  a  carriage-way  so 
narrow  that  carriages  cannot  pass  one  another. 
The  houses  are  numbered  as  m  West-street,  but 
there  is  no  reasonable  doubt  that  the  road  is 
private.  At  the  upper  end  of  this,  that  is,  the 
end  furthest  from  West-street,  the  plaintiff  has 
hay  and  com  stores.  The  defendant  has  recently 
estoblished  similar  stores  at  the  lower  end,  and 
the  plaintiff's  complaint  is  in  substance  that  the 
defendant'd  carts,  while  they  wait  to  be  loaded,  cut 
off  communication  by  cart  between  the  plaintiff's 
stores  and  West-street,  or  in  other  words  between 
tile  plaintiff's  stores  and  the  world  outside.  The 
whole  property  bdonged  some  time  ago  to  a  Mr. 
YisLd,  who  is  no  party  to  the  present  controversy ; 
and  likere  is  a  good  deal  of  evidence  as  to  user,  but 
no  evidence  on  either  side  of  a  formal  grant  of 
r^ht  of  way.  Weighing  the  evidence  and  proba- 
huities  as  well  as  I  can,  and  drawing  what  seems 
to  me  the  true  legal  inference,  I  think  that  the 
plaintiff  must  be  tB^en  to  have  the  right  of  usin^ 
the  road  for  the  purposes  of  his  own  property  and 
ooQourrently  with  the  other  owners  of  property  on 
both  sides  of  it.  The  practical  result  of  this  view  in 
the  present  case  would  seem  to  be  that  the  plaintiff 
and  the  defendant  have  rights  which  are  reciprocal 
and  neither  of  which  is  paramount  over  the  other, 
to  use  the  roadway  for  tneir  several  trades.  Each 
mnst  be  bound  to  use  his  right  so  as  to  ii\jure  the 
other  as  little  as  possible ;  what  would  constitute 


(a)  Not  yet  reported.  This  case  Biood  over  m  ordet 
to  obtain  a  note  <n  the  judsment  of  the  Lords  JuatioeB  in 
tbatcaae. 


abuse  would  be  in  nearly  all  cases  undefinable.  So 
thinking,  I  felt  during  the  argument  great  diffi- 
culty as  to  defining  the  rights  in  any  way  which 
would  warrant  the  granting  of  an  ii^junction. 
The  difficulty  now  seems  to  be  removed  in  the 
case  of  Thorpe  v.  MoreU.  That  precise  state  of 
things  which  I  infer  to  have  existed  here  was 
inferred  by  the  Master  of  the  Bolls  to  exist  in  that 
case.  My  impression  was  that  the  case  of  Thorpe 
stood  higher,  and  I  rather  infer  that  the  Lords 
Justices  thought  so.  But  the  Master  of  the  Bolls, 
treating  it  as  a  question  of  e(]ual  and  reciprocal 
rights,  drew  from  that  a  particular  inference  in 
the  plaintiff's  favour,  which  the  defendants  on  the 
appeal  did  not  quarrel  with;  and  as  the  Lords 
Justices  certainly  did  not  overrule  the  view  of  the 
Master  of  the  Bolls,  and  I  should  clearly  have 
followed  his  decision  if  unappealed  from,  I  follow 
it  now.  Therefore  I  propose  to  make  in  this  case 
similar  declarations  to  what  the  Master  of  the 
Bolls  made  in  that  case  and  to  grant  an  injunction 
founded  on  them.  But  as  the  plaintiff  has,  in  my. 
opinion,  mistaken  the  true  nature  of  his  case,  and 
has  asked  for  much  more  than  he  can  claim,  the 
decree  will  be  without  costs.  The  following  was 
the  decree  made : — "  Declaration  to  the  effect  that 
it  is  the  duty  of  the  defendant  so  to  arrange  the 
use  of  the  road  as  best  to  facilitate  the  use  of  it 
by  the  other  persons  entitled  to  use  it ;  that  he  is 
not  entitled  to  leave  anv  stationary  obstruction  in 
the  road  except  when  tne  use  of  it  is  not  required 
by  any  other  person  entitled  to  use  it ;  and  that 
if  when  the  road  is  occupied  by  the  defendant  the 
use  of  it  is  reouired  by  any  other  person  entitled 
to  use  it,  the  aefendant  is  bound  to  remove  the 
obstruction  immediately.  L:\iunction  to  issue  to 
prevent  the  defendant,  his  workmen,  &c,  from 
using  the  road  in  any  manner  other  as  described 
in  the  preceding  declaration.    No  costs." 

Solicitors  for  the  plaintiff,  Nash,  Field,  and 
Layton  for  StwrTc&u,  Brighton. 

Solicitors  for  the  dSendant,  Gregory  and  Go, 
ior  S,  S.  Long,  Fortsea. 


COmEtT  OF  QUBEV8  BEflTCE. 

Reported  by  J.  8ho&tt  and  H.  W.  McEillas,  Eeqn., 

Bamri8ter8-at*lAw. 


Wedffieedcvy,  April  30, 1873. 

GfiEGG  V,  Smith. 

Fedlars*  Act  1871 — Miesionary  bcbshet — Trade  of  a 

pedlar. 

The  respondent  was  one  of  several  Utdies  who  pwr* 

chased  materials  a/nd  made  them  into  articles  of 

wearing   apparel    and    of  domssOc   use;    they 

carried  these    articles   OLOOUit  in  a   missionary 

basket  from    house    to    house    for   sale.     The 

mal&tials  were  paid  for  out  of  the  money  made 

by  the  sale,  and  the  profits  were  devoted  to  educa^ 

ttonal  and  reUgious  purposes.    The  respondent 

was  not  licensed  wnaer  The  Tedlars*  Act  1871, 

bu4  justices  dismissed  an  information  against  her 

for  orea>ch  of  thcU  Act. 

Held  thai  the  respondent  could  not  be  said  to  travel 

and  trade  within  the  definition  of  a  pedlar  given 

by  the  third  section  ;  and  that  the  justices  were 

right  in  dismissing  the  informaiion. 

This  was  a  case  stated  by  justices  for  the  Parts  of 

Lindsay,  in  the  county  of    Lincoln,  under   the 

Statute  20  &  21  Yict.  c.  43,  for  the  purpose  of 
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obtaining  the  opinion  of  the  court  on  a  question 
of  law  which  arose  before  them  as  hereinafter 
stated. 

At  a  petty  sessions  holden  at  Great  Grimsby, 
in  and  for  the  Hundred  of  Bradley  Haverstoe,  in 
the  said  parts  and  county  on  the  Ist  Oct.  1872,  an 
information  preferred  by  Wm.  Gregg,  of  Great 
Grimsby,  superintendent  of  police  (hereinafter 
called  the  appellant),  against  Susannah,  the  wife 
of  Charles  Smith,  of  Laceby,  shoemaker  (herein- 
after called  the  respondent),  under  sect.  4  of  the 
Pedlars'  Act  1871,  charging  for  that  she,  the  said 
Susannah  Smith,  on  the  26th  August  1872,  at  the 
parish  of  Laoeby,  in  the  said  parts  and  county, 
unlawfully  did  act  as  a  pedlar  without  having 
obtained  a  certificate  under  the  Pedlars'  Act  1871, 
authorising  her  so  to  act,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  was  heard 
and  determined  by  the 'said  justices,  the  said 
parties  respectively  beine  then  present  with  their 
respectiye  attorneys,  and  upon  such  hearing  the 
justices  dismissed  the  said  information  without 
ordering  the  payment  of  costs  by  the  appellant ; 

And  whereas  the  appellant  being  dissatisfied 
with  the  determination  upon  the  hearing  of  the 
said  information  as  being  erroneous  in  point  of 
law,  hath,  pursuant  to  sect.  2  of  the  said  statute, 
20  &  21  Vict.  c.  43,  duly  applied  to  the  justices  in 
writing  to  state  and  sign  a  case  sotting  forth  the 
facts  and  the  groundJs  of  their  determination  as 
aforesaid  for  the  opinion  of  this  court,  and  hath 
duly  entered  into  a  recognisance  as  required  by 
the  said  statute  in  that  behalf ; 

Therefore  the  said  justices,  in  compliance  with 
the  said  application,  and  the  provisions  of  the 
said  statute,  stated  and  signed  tne  following  case : 

Upon  the  hearing  of  the  information  it  was 
proved  and  admitted  on  the  part  of  the  said  ap- 
pellant and  respondent,  and  found  as  a  fact,  that 
twelve  ladies,  or  whom  the  respondent  was  one, 

Eurchased  materials  and  made  them  into  aprons, 
audkerchiefs,  chemises,  shoes,  and  other  articles 
of  wearing  apparel,  and  also  wool  mats  and  other 
articles  of  domestic  use.  These  articles  were 
carried  about  in  a  basket,  called  a  Missionary 
Basket,  from  house  to  house  for  sale  by  the  twelve 
ladies,  each  having  the  basket  one  month. 

The  respondent  on  the  day  mentioned  in  the 
information  went  "**  on  foot  to  other  men's  houses  " 
with  the  basket,  and  exposed  for  sale  and  sold  some 
of  the  articles  named  above ;  and  had  no  certificate 
(authorising  her  to  act  as  a  pedlar)  under  the 
Pedlars'  Act  1871. 

The  twelve  ladies  do  not  find  the  money  for  the 
materials  out  of  which  to  make  the  articles,  but 
th  e  money  derived  from  the  sales  is  applied  towards 
the  purchaae  of  them.  The  profits  of  the  baskets 
are  devoted  to  a  school  in  the  village  of  Laceby, 
and  religious  purposes,  but  lOl.  of  the  profits  was 
once  given  towards  furnishing  a  minister's  house. 

It  is  also  an  admitted  fact  that  under  the  Pedlars' 
Act  of  1870  each  of  the  twelve  ladies  took  out  a 
pedlar's  certificate,  the  fee  for  which  was  6d. ;  but 
now  they  do  not,  as  under  the  Pedlars'  Act  1871 
the  fee  for  the  certificate  is  bs. 

It  was  contended  on  the  part  of  the  respondent 
that  the  respondent  did  not  come  within  the  mean- 
ing of  the  term  "  Pedlar,"  mentioned  in  the  first 
clause  of  the  third  section  of  the  Pedlars'  Act  1871, 
as  she  did  not  go  about  as  a  trader  to  sell  for  her 
own  personal  gain  or  profit,  or  as  a  means  of  liveli- 
hood,  but  simply  for  a  charitable  and  religious 


purpose,  which  was  not  within  the  spirit  or  con- 
iOmplation  of  the  Act. 

On  the  part  of  the  appellant  it  was  contended 
that  the  respondent  was  a  pedlar  within  the  mean- 
ing of  the  Act,  and  th.it  she  was  not  one  of  those 
persons  defined  by  the  23rd  section  who  do  not 
require  certificates ;  and  that  if  the  Lec;islatiire 
had  intended  to  exempt  such  cases  as  the  going 
about  from  house  to  house  and  selling  for  chantaUe 
or  religious  purposes  it  would  have  defined  them 
in  the  23rd  section. 

No  objection  was  made  by  the  appellant  or 
respondent  that  the  said  proceedings  were  illegal 
or  irregular. 

The  justioes,  however,  having  considerable  doubt 
whether  the  respondent  was  a  pedlar  within  the 
interpretation  of^  the  term  "  pedlar "  mentioned 
in  the  3rd  section  of  the  Act,  so  as  to  bring  her 
within  the  operation  of  the  4th  section,  gave  her 
the  benefit  of  such  doubt,  and  dismissed  the  in- 
formation. 

The  question  of  law  upon  which  this  case  is 
stated  for  the  opinion  of  the  court,  therefore,  is 
whether  upon  the  facts  admitted  and  proved  the 
respondent  was  a  "  pedlar  "  within  the  meaning  o 
the  Act,  and  liable  to  the  penalties  under  the 
4th  section. 

And  the  court  was  humbly  solicited,  according 
to  the  power  vested  in  the  court  by  the  sail 
statute,  20  &  21  Vict.  c.  43,  to  remit  the  case  to 
them,  the  said  justioes,  with  the  opinion  of  the 
court  thereon,  or  to  make  such  other  order  as  to 
the  court  might  seem  fit. 

Cave  argued  for  the  appellant,  the  informant  :— 
The  definition  in  sect.  3  of  the  Pedlars'  Act  1871, 
(34  &  36  Vict.  c.  96)  is,  "The  term  'pedlar' 
means  any  hawker,  pedlar,  petty  chapman,  tinker, 
caster  of  metals,  mender  of  chairs,  or  other  person 
who,  without  any  horse  or  other  beast  bearing  or 
drawing  burden,  travels  and  trades  on  foot,  and 
goes  from  town  to  town,  or  to  other  men's  houses, 
carrying  to  sell  or  exposing  for  sale  any  goods, 
wares,  or  merchandise,  or  procuring  orders  for 
goods,  wares,  or  merchandise,  immediately  to  be 
delivered,  or  selling  or  offering  for  sale  his  skill  in 
handicraft."  The  object  of  all  the  Hawkers'  and 
Pedlars'  Acts  appears  from  the  judgment  of  Bay- 
ley,  J.,  in  Bex.  v.  OiU  (2  B.  &  0.  142),  147,  "  to 
have  been  to  protect  domiciled  tradesmen ;"  and 
to  such  persons  these  ladies  would  probably  do  as 
much  injury  as  licensed  persons  carrying  on  the 
trade  of  pealars.  [Blackbubk,  J. — I  do  not  beUeve 
these  Pedlars'  Acts  were  passed  to  protect  trades- 
men. They  seem  to  be  merely  Police  Acts.]  In 
The  Attorney-General  v.  Tongus  (12  Price  51)  Gm- 
ham,  B.,  reierring  to  one  of  the  Hawkers'  Acts 
(50  Geo.  3,  c.  41),  said,  p.  60,  "  The  object  of  the 
Legislature  in  passing  the  Act  upon  which  this 
information  is  founded  was  to  protect  on  the  one 
hand  fair  traders,  particularly  established  shop- 
keepers, resident  permanently  in  towns  or  other 
places,  and  paying  rent  and  taxes  there  for  local 

Privileges,  from  the  mischiefs  of  being  undersold 
y  itinerant  persons  to  their  injury ;  and,  on  the 
other,  to  guard  the  public  from  the  impositions 
practised  by  such  persons  in  the  course  of  their 
dealings."  This  would  include  the  respondent 
in  the  object  of  the  Legislature.  [Blackbush, 
J. — ^The  question  is  rather  whether  the  respon- 
dent was  trading  as  a  pedlar.]  Here  the 
purpose  of  the  respondent  was  to  make  profit  by 
the  sale  of  these  goods,  just  as  a  trader's  purpose 
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would  be ;  the  only  difference  between  them  is  the 
destination  of  their  profits.  [Biackbubn,  J. — 
Amoiurat  the  relations  with  respect  to  the  grant 
of  pe&rs'  certificates  in  sect  5,  it  is  enacted  that 
''a  pedlar^s  certificate  shall  be  granted  to  any 
person  by  the  chief  officer  of  the  police  of  the 
polioB  district  in  which  the  person  applying  for  a 
ootificate  has,  daring  one  month  previous  to  such 
application,  resided  on  such  officer  being  satisfied 
that  the  applicant  is  above  seventeen  years  of  a^e, 
is  a  person  of  good  character,  and  in  good  faith 
inteDOS  to  carry  on  the  trade  of  a  pedEir."  And 
in  the  form  given  in  schedule  2  or  the  Act,  the 
applicant  is  required  to  state  his  trade  and  oocu- 
pf^on.  How  can  these  provisiona  apply  to  the 
respondent  P] 

Waddy,  contrii,  was  not  heard. 

Blackbxtbn,  J. — I  think  there  is  no  doubt  about 
this  case ;  the  information  was  properly  dismissed. 
The  definition  of  pedlar  relates  only  to  a  person 
who  travels  and  trades  on  foot ;  and  the  police  must 
he  satisfied  that  an  applicant  for  a  licence  in  good 
faith  intends  to  carry  on  the  trade  of  a  pedlar. 
Whether  a  person  employed  as  the  respondent 
was  could  be  included  in  these  provisions  must 
be  a  question  of  fact,  more  or  less,  for  the  jus- 
tices. I  cannot  say  these  ladies  were  trading,  and 
I  incline  to  think  the  justices  have  properly  said 
they  were  not. 

QuAnr,  J. — ^I  am  entirely  of  the  same  opinion. 
In  Lee  on  Bankruptcy,  p.  488,  a  trader  is  thus 
defined :  "  The  rule  as  to  occasional  acts  of  trading 
is,  that  where  it  is  a  man's  common  or  ordinary 
mode  of  dealing,  or  where  if  any  stranger  who 
appHee  may  be  supplied  with  the  commodity  in 
wmch  the  other  professes  to  deal,  and  it  is  not 
sold  as  a  favour  to  any  particular  person,  there  the 
person  so  selling  is  subject  to  the  bankrupt  laws 
as  a  trader."  And  further  on,  "  Whether  or  not 
a  person  is  a  trader  does  not  depend  upon  his  ooca- 
nonally  doing  acts  of  trading,  but  upon  the  inten- 
tion ^neraUv  so  as  to  get  his  living."  According 
to  this  test  of  trading  uiese  ladies  certainly  cannot 
oome  within  the  Peolars'  Act. 

Abchibaij),  J. — ^I  am  of  the  same  opinion. 

Judgment  for  the  respondent. 
Attorneys  for  appellant,  Bwwnn  and  Co. 
Attorneys  for  respondent,  Orange  and    Win- 
fringham,  Great  Orimsby. 


Wednesday,  May  7, 1873. 

Beg.  o.  The  Mayor,  Ac,  of  Btde. 

Town  cofincU — AmoHon  of  alderman — Besoiesion 

of  resolution — Restoration  hy  mandamvas, 

A  town  cowncil,  upon  insufficient  grounds,  and  hy 

an  illegal  mode,  parsed  a  resolution  removing  an 

oMerman,  and  declaring  his  office  void.    At  the 

next  meeting  the  cowncU  formcMy  rescinded  their 

previous  resolution.    The  alderman  ohtcmhed  a 

rvlefor  a  mandamus  to  the  corporation  to  restore 

him,  on  the  ground  that  he  might  he  Udhle  to 

proceedings,  %f  he  continued  to  act  merely  upon 

the  rescission  of  the  resolution : 

Hdd,  that  the  corporation  had  done  dU  they  could 

do,  cmd  that  there  was   no  wrong   which    the 

mandamus  could  remedy. 

On  the  30th  Jan.  last.  Sir  /.  B,  KarslaJce,  Q.C.,  on 

behalf  of  George  F^lows  Harrington,  formerly 

alderman  of  the  borough  of  Byde,  in  the  Isle  of 

Mag.  Gas.— Yol.  Ym. 


Wight,  and  county  of  Southampton,  obtained  a 
rule  nisi,  calling  upon  the  mayor,  aldermen,  and 
burgesses  of  the  said  borough  of  Byde  to  show 
cause  why  a  writ  of  m.andamMs  should  not  issue, 
directed  to  them,  commanding  them  to  restore  the 
said  G.  F.  Harrington  to  his  office  of  alderman  of 
the  said  borough,  from  which  he  was  removed  by 
the  town  council  of  the  said  borough,  on  the  17th 
Dec.  1872. 

The  town  of  Byde  was  incorporated  by  royal 
charter  in  the  year  1868,  and  is  locally  governed 
by  twenty-four  councillors,  from  whom  are  chosen 
the  mayor  and  six  aldermen.  The  said  G.  F. 
Harrington  was  chosen  an  alderman  at  the  first 
election  in  1868.  In  1871  he  was  re-elected  alder- 
man with  six  years'  tenure  of  office. 

On  the  17th  Dec.  1872,  a  meeting  of  the  Byde 
Town  Council,  adjourned  from  the  previous  day, 
was  held  in  the  absence  of  the  said  G.  F.  Harring- 
ton, and  without  any  notice  having  been  sent  him 
of  the  object  for  which  the  adjourned  meeting  was 
to  be  held.    The  following  resolution  was  passed : 

That  having  reffard  to  the  various  oooasions  specified 
in  the  paper  marked  A  now  read,  a  copy  of  which  was 
forwardea  to  Mr.  Harrington  on  the  16th  Dec.  1872,  in 
which  the  said  G.  F.  Harrington  acted,  or  voted,  or  took 

Sart  in  the  diacoBBion  of  qaestionB  or  mattera  in  which 
^e  Byde  Pier  Company,  or  in  which  the  Byde  Qas  Com- 
pany re8];>eotively  were  interested,  or  in  which  the  said 
G.  F,  Ha^rrin^n,  as  a  shareholder  or  proprietor  in  the 
said  companies,  or  one  of  them,  was  diMotly  or  indi- 
rectly interested,  this  meetixig  doth  dedare  that  the  said 
G.  F.  Harrinflton  became  and  is  disqualified  to  act  as  an 
alderman  of  this  borongh ;  and  that  his  said  office  has 
become  and  is  now  vacant,  and  this  meeting  doth  hereby 
resolve  that  the  said  G.  F.  Harrington  shall  be,  and  that 
he  is  hereby  removed  from  his  said  office  of  alderman, 
and  this  meeting  doth  hereby  order  and  direct  that  the 
common  seal  of  this  corporation  be  affixed  to  the  afore- 
said order  and  resolution. 

A.  CoLLiNGWOOD  J.  DiGKSON,       (Seal.) 

Chairman. 
At  an  adjourned  meeting  of  the  council,  held  at  the 
Town  Hall,  on  Tuesday,  the  17th  I>ec.  1872,  the  seal  was 
affixed  in  the  presence  of 

Edwin  Hopoood,  Town  Clerk. 

A  copy  of  this  resolution  was  forwarded  to  the 
said  G.  F.  Harrington  by  the  town  clerk  on  the 
following  day. 

The  various  occasionB  specified  in  the  paper 
marked  A,  mentioned  in  this  resolution,  were  all 
of  them  previous  to  the  9th  Nov.  1871,  when  the 
said  G.  F.  Harrington  was  re-elected  to  the  office 
of  alderman ;  and  at  none  of  these  occasions  did 
the  said  G.  F.  Harrington,  even  when  he  was 
present,  vote  for  or  against  any  resolution  concern - 
mg  either  the  Byde  Pier  Company  or  the  Byde 
Qvs  Company.  He  held  shares  in  both  these  com- 
panies, but  was  in  no  other  way  interested  in  them 
or  their  contracts. 

On  the  9th  Jan.  1873,  the  Byde  Town  Council, 
having  received  notice  firom  the  said  G.  F.  Har- 
rington of  his  intention  to  apply  for  a  fnandamius 
to  compel  them  to  restore  mm  to  his  office  of 
alderman,  formally,  at  a  general  meeting,  passed  a 
resolution,  rescinding  the  said  resolution  of  the 
17th  Dec. 

The  town  clerk  stated  in  his  affidavit  that  there 
was  no  meeting  of  the  council  between  the  said 
meetings  of  the  17th  Dec.  1872,  and  the  9th  Jan. 
1873,  and  no  attempt  was  made  to  elect  or  put  any 
other  alderman  in  the  room  or  place  of  tne  said 
G.  F.  Hajrington ;  also  that  since  the  9th  Jan. 
1873,  all  notices  and  copies  of  agenda  papers  have 
been  regulsdrly  sent  to  the  said  G.  F.  Harrington, 
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as  to  the  other  aldermen  of  the  borough,  and  no 
objection  would  have  been  made  if  he  had  chosen 
to  attend  the  meetings  of  the  town  council. 

The  said  G.  F.  Harrington  stated  that  he  had 
been  threatened  with  proceedings  for  penalties  and 
with  an  indictment  if  ne  exercised  the  rights  and 
franchises  of  the  office  of  alderman,  and  he  was 
apprehensiye  that  he  might  be  harassed  by  pro- 
ceedings against  him  unless  he  were  restored  and 
confirmed  m  his  office  by  judicial  decision. 

ilf onis^,  Q.C.(with  him/.  O.Ori^),  showed  cause. 
— ^The  resolution  of  amotion  havmg  been  rescinded, 
the  object  of  this  rule  was  obtain^  before  it  was 
granted.  The  corporation  admit  that  the  amotion 
was  invalid,  and  they  can  do  no  more  than  they 
have  done.  [Blackbuen,  J. — ^The  rule  was  granted 
on  the  ground  that  the  amotion  was  of  so  much 
effect  that  it  recjuired  a  judicial  decision  to  rescind 
it.]  The  council  acted  upon  sect.  2  of  5  &  6  Vict, 
c.  104,  which  provides  "  that  it  shall  not  be  lawfiil 
for  any  meml:^  of  the  council  of  any  borough  to 
vote  or  take  part  in  the  discussion  of  any  matter 
before  the  council  in  which  such  member  shall  di- 
rectly or  indirectly,  by  himself  or  his  partner  or 
partners,  have  any  pecuniary  interest;"  but  no 
power  is  ^ven  to  a  town  council  to  turn  a  member 
out  on  this  ground,  and  probably  the  mere  holding 
of  shares  was  not  such  a  pecuniary  interest  as  this 
section  provides  for  (5  &  6  Will.  4,  c.  76,  s.  28) ; 
besides,  this  is  not  an  offence  for  which  a  corporator 
may  be  disfranchised  or  a  corporate  officer  removed, 
by  the  power  of  amotion  Incident  to  every  corpora- 
tion (Bawlinson's  Municipal  Corporations  Acts,  p. 
80) ;  nor  is  it  within  sect.  52  of  5  &6  Will.  4,  c.  76 ;  at 
all  events,  the  resolution  was  illeffal,  and  may  be 
taken  to  have  been  of  no  more  effect  than  waste 
paper.  Ba^g*8  case  (11  Co.  Bep.  93  b.),  shows  that 
this  resolution  was  altc^ether  void,  for  more  reasons 
than  one.  And  Mr.  Harrinston's  apprehensions 
are  unfounded,  because  it  was  neld  in  Jaex  v.  Heaven 
(2  T.  &.  772),  that  this  court  will  not  grant  an  in- 
formation in  nature  of  a  quo  warravSo  against  a 
corporator  for  non-residence,  until  he  has  been  re- 
moved by  the  corporation. 

Sir  /.  B.  Ka/rslake,  Q.C.  and  FMIhrick,  supported 
the  rule.— In  Bex  v.  Ta/ylor  (3  Salk.  281),  which 
was  a  mtmdcvm/us  to  restore  an  alderman,  the  oor- 
poration  of  Gloucester  made  a  return,  which  was 
bad  in  form,  although  the  cause  of  amotion  was 
sufficient.  "But  tne  return  being  ill,  for  the 
reason  before  mentioned,  a  writ  of  restitution  was 
granted,  and  the  corporation  might  proceed  de 
novo,  A  writ  of  restitution  is  what  Mr.  Harrington 
asks  for  here,  after  the  corporation  has  made  a 
return  to  the  mcuthdamuB.  If  the  resolution  ctf 
amotion,  although  bad,  had  any  legal  effect,  a  mere 
rescission  of  the  resolution  cannot  restore  to  an 
elective  office.  [Blackbubjt,  J. — What  possible 
risk  can  Mr.  Hamngton  incur  by  continuing  to 
act  as  an  alderman  P]  He  says  proceedings  might 
be  taken  against  him. 

Blackbttbn,  J. — I  think  we  must  discharge  this 
rule.  First,  the  writ  is  discretionarv,  and  we  should 
not  grant  a  rule  unless  to  remeay  a  substantial 
wrong.  I  am,  however,  unable  to  perceive  any- 
thing whatever  of  wrong  to  the  prosecutor.  He 
was  improperly  sentenced  to  removal  by  the  council, 
but  thev  have  rescinded  their  resolution  and  re- 
yoked  their  sentence.  The  first  proceeding  was  of 
itself  invalid ;  and,  if  not,  the  rescission  would  have 
rendered  it  of  no  effect.  Sir  J.  Euvlake,  idthough 
invited,  showed  no  reason  for  Mr,  Hurington's 


apprehension  of  risk  by  continuing  to  act.  If  a 
wnt  of  WM  warranto  were  asked  for  agaLust  him, 
it  would  certainly  be  refused,  and  I  taxow  of  no 
penalties  to  which  he  could  be  liable.  This  role 
must  be  discharged  with  costs. 

QuAiN,  J. — I  am  of  the  same  opinion.  The  oai> 
poration  have  done  all  they  can  do  to  counteiBct 
their  mistaken  resolution. 

Ajblghibald,  J. — I  am  of  the  same  opinion. 

Rule  discharged. 

Attorney  for  prosecutor,  C.  T.  Foster, 

Attorneys  for  defendants,  Davies,  Camp^eS, 
Beeves,  and  Hooper, 

WedmsdoAf,  June  4, 1873. 

FiTZPATSICK  V.  KeLLT. 

AdMeration  of  food — Bepresemiaiion  hy  setter- 
Knowledge  of  aduUeraiion — Proof— S6  ^36  VicL 
c.  74. 
Bespondent  was  charged  before  a  pcUce  magisiraief 
under  the  Adulteration  of  Food,  ^c.  Act  1872 
(35  Sf  36  Vict,  c.  74),  s,  2,  with  having  sold,  as 
WMtdutteraied,  butter  which  was  adultemted.  The 
appeUamt,  the  inspector  ofnmsaaices,  had  asked  in 
respondent's  shop  for  a  pound  of  butter,  and 
received  what  upon  analysis  was  found  to  be  a 
mixture  of  various  ingredients  not  injurious  to 
health  with  some  butter.  No  proof  was  given  of 
any  express  representation  by  the  seller  thai  ti^ 
article  sold  was  unadulterated  butter,  nor  ihoA  ihe 
respondent  had  any  knowledge  of  the  adulteration, 
and  the  magistrate  dismdsed  the  information: 
Held,  wpon  m  case  staled,  ihal  these  facte  eonstUvlsd 
an  implied  representation,  whim  was  sugUAsiU 
to  satisfy  the  statute;  that  no  proof  of  hnowleife 
was  requM-ed  in  the  offence  of  seUjnp  arMes 
adulterated  wUh  ingredients  not  injurious  to 
health:  o^  that  (he  ease  must  be  remitted,  mi 
order  that  the  charge  should  be  tried  on  the 
merits. 
This  case  was  stated  by  the  police  magistrate  of 
the  borough  of  Liverpool,  under  20  &  21  Yick 
a  43. 

On  the  9th  Dec.  1872,  the  appellant  Heniy 
Fitzpatrick  laid  information,  in  due  form  of  law, 
before  one  of  Her  Majesty's  justices  of  the  peaoe 
in  and  for  the  said  borough,  against  the  respon- 
dent Qeorge  KeUy,  for  enat  he  the  said  George 
Kelly  did,  on  the  28th  Nov.  1872,  at  the  borough 
aforesaid,  sell  as  unadulterated  an  article  6t  food, 
to  wit,  butter,  which  was  adulterated,  oontrary  to 
an  Act  made  and  passed  in  the  last  session  of  Parlia- 
ment, intituled,  "  An  Act  to  Amend  the  Law  for 
the  Prevention  of  Adulteration  of  Food  and  Drink, 
and  of  Drugs." 

On  the  18th  Dec.  1872,  this  information 
came  to  be  heard  before  the  said  police  magii- 
trate  at  Liverpool  aforesaid,  when  both  parties 
appeared.  The  charge  a^;ainst  the  said  respon- 
dent arises  under  the  said  statute  35  &  36  Vict 
c.  74,  intituled.  An  Act  to  Amend  the  Law  for  the 
Prevention  of  Adulteration  of  Food  and  Drink, 
and  of  Drugs.  The  2nd  section  of  this  statute 
enacts,  amongst  other  things,  that  "everj  person 
who  shall  sell  any  article  of  food  or  dnnk,  with 
which,  to  the  knowledge  of  such  person,  any  ingre- 
dient or  material  injurious  to  the  health  oi  persons 
eating  or  drinking  such  article,  has  been  mixed, 
and  everv  person  who  shall  sell  as  unadulterated 
any  article  of  food  or  drink,  or  any  drug,  which  is 
adulterated,  shall,  for  every  such  offence  on  a  sun- 
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BUT  oonTictdon,  forfeit  and  pay  a  penalty  not  ez- 
oeeiW20r 

The  3rd  section  provides  that  "  any  person  who 
flhall  sell  any  article  of  food  or  drink,  or  any  drag, 
jmowing  the  same  to  have  been  mixed  with  any 
otbor  sabstance,  with  intent  frndolently  to  increase 
its  weight  or  bnlk,  and  who  shall  not  declare  such 
admiztore  to  any  purchaser  thereof  before  deliver- 
ing  the  same  ana  no  other,  shiJl  be  deemed  to 
have  sold  an  adulterated  article  of  food  or  drink, 
or  drag,  as  the  case  may  be,  nnder  this  Act." 

The  4th  section  incorporates  the  Pharmacy  Act 
1868  (31  &  32  Yict.  c.  121),  and  the  stat.  23  &  24 
Vict  0.  84.  The  6th  section  of  the  35  &  36  Yict. 
e.  74,  authorises  the  inspector  of  nuisances  to 
procure  and  submit  samples  of  articles  of  food  or 
drink,  or  drugs,  suspedied  to  be  adulterated,  to 
be  analysed  hj  the  analyst  appointed  under  the 
Act,  and  requires  the  inspector,  on  receipt  of  a 
certificate  from  such  anafyst,  stating  that  the 
articles  of  food,  drink,  or  drugs,  are  adulterated, 
to  oaase  a  complaint  of  an  offence  against  the  Act 
to  be  made. 

Upon  the  hearing  of  the  said  information,  it  was 
proved  that  George  Ison  Bobinson,  an  inspector  of 
nuisances,  authorised  in  that  behalf,  went  to  the 
abop  of  the  said  respondent,  who  is  a  provision 
and  butter  dealer,  ana  said  to  an  assistant  in  the 
shop,  ''A  pound  of  butter  at  7^."  The  assistant 
then  handed  to  the  inspector  a  pound  of  butter  in 
asaooer. 

The  respondent  was  present  at  the  time,  and  it 
was  proved  that  the  inspector,  f^r  he  had  received 
and  paid  for  the  butter,  save  him  notice  of  his  (the 
inspector's)  intention  to  nave  the  article  analysed, 
and  that  a  reasonable  opportunity  was  afforded  to 
the  respondent  to  accompany  the  inspector  to  the 
analyst,  as  required  by  the  3rd  section  of  the 
statute  23  &  24  Yict.  a  84.  It  was  proved  to  the 
mag^trote's  satisfaction,  as  required  by  the  8th 
section  of  35  &  36  Yict.  c.  74,  that  the  article  was 
delivered  to  the  analyst  in  the  same  condition,  as 
r^guded  its  purity  or  impurity,  as  it  was  when 
received  from  the  seller,  and  that  a  sample  of  the 
bntter  was  taken  and  sealed  in  the  presence  of  the 
analTat  by  the  inspector,  as  require  by  the  10th 
section  of  the  last-named  Act. 

It  was  proved  that  the  analyst  delivered  to  the 
appellant  a  certificate,  of  which  the  following  is  a 

*' Liverpool,  Dec.  7, 1872. 
Sample  No.  56.— Bntter. 
Marked  InBpeotor  of  Nuiaanoes,  No.  56. 
Beanlt  of  aoalysia :— This  contains  a  qnanity  of  stearin 
and  pahnatin.  it  ia  therefore  largely  adulterated  by  the 
adauxtorea  ox  fata  oontaining  these  anbatanoea  (the  moat 
oommon  of  these  are  lard,  ttulow,  dripping,  paJm  oil,  and 
the  fat  from  oertain  aeeds).     Thia  adoUeration  ia  not 
naoaaaarily  injnziona  to  health. 

(Signed)       J.  Campbell  Bbown,  D.  So. 

PnbUo  Analyst." 

It  was  proved  that  the  sample  of  butter  referred 
to  in  the  certificate  was  a  portion  of  the  butter 
purchased  by  the  inspector  at  the  respondent's 
shop.  The  analyst  was  called  on  the  part  of  the 
appellant,  and  gave  evidence  that  in  his  opinion 
the  butter  was  adulterated  in  the  manner  set  out 
in  the  certificate. 

The  counsel  for  the  respondent,  before  entering 
upon  the  case  on  its  merits,  contended  that  in 
order  to  convict  the  respondent,  it  was  necessary 
to  prove  that  it  had  been  represented  at  the  time 
of  the  sale  that  the  butter  was  unadulterated ;  and 


that  it  was  also  necessary,  under  the  3rd  section, 
that  it  should  be  proved  that  the  butter  was  sold 
bjr  some  person  Knowing  the  same  to  have  been 
mixed  with  some  other  substance,  with  intent 
fraudulently  to  increase  its  weight  or  bulk.  No 
evidence  on  this  point  was  tendered.  The  appel- 
lant's attorney  contended  that  it  was  sufficient  to 
prove  that  the  inspector  asked  for  butter,  that  an 
article  was  handed  to  him,  for  which  he  paid  the 
price  named,  and  that  the  article  was  mixed  with 
some  foreign  substance,  i.6.,  adulterated  in  tbe 
ordinary  sense  of  the  word,  in  order  to  throw  upon 
the  respondent,  he  being  a  dealer  in  the  article,  the 
burden  of  provine  that  he  did  not  sell  Uie  article 
"  as  unadiuteratea ;"  and  that  "  he  did  not  know 
the  same  to  have  been  mixed  with  any  other  sub- 
stance, with  intent  fraudulently  to  increase  its 
weight  or  bulk." 

The  police  magistrate  was  of  opinion  that  in  law 
it  was  necessarv  on  the  part  of  the  appellant  to 
prove  that  the  butter  when  sold  was  represented  as 
unadulterated,  and  that  it  was  also  necessary  for 
the  appellant  to  prove  that  the  respondent  knew 
that  the  butter  had  been  mixed  with  some  other 
substance,  with  ^intent  fraudulently  to  increase  its 
weight  or  bulk.  He  therefore,  without  calling 
upon  the  respondent  for  his  defence,  dismissed  the 
summons.  • 

Whereupon  the  said  appellant  did,  pursuant  to 
the  first-mentioned  statute,  within  three  days 
after  the  said  determination,  that  is  to  say,  on  the 
19th  Dec.  1872,  duly  apply  in  writing  to  the  said 
police  magistrate,  to  state  and  sign  a  case,  setting 
forth  the  &cts  and  the  grounds  of  his  determina- 
tion, for  the  opinion  thereon  of  this  court :  and  he 
having  duly  entered  into  a  recogpiizance  to  prose- 
cute such  appeal  without  delay,  and  to  submit  to 
the  judCTient  of  this  court,  and  to  pay  such  costs 
as  may  be  awarded,  as  required  by  the  said  statute 
in  that  behalf,  the  magistrate,  in  pursuance  of  the 
said  statute,  stated  and  signed  tnis  case  accord- 
l  ingly. 

And  it  appeared  to  him,  and  he  further  submitted 
to  this  court,  that  the  questions  of  law  arising  in 
this  case  were : — First,  whether  it  was  necessaiy 
for  the  appdlant  to  prove  that  when  the  butter 
was  bought  it  was  represented  to  be  sold  as  una- 
dulterated ;  secondly,  whether  it  was  necessary  for 
the  appellant  to  prove  that  the  respondent  knew 
that  the  butter  had  been  mixed  with  some  other 
substance,  with  intent  fraudulently  to  increase  its 
weight  or  bulk ;  and  he  further  submitted,  that  if 
the  opinion  of  the  court  were  in  the  affirmative 
upon  either  of  the  said  questions,  the  said  dis- 
missal should  stand  affirmed;  if  otherwise,  that 
the  case  should  be  remitted  to  him  to  be  reheard. 

MQwarrd  Q.G.  (with  him  Bigham),  arfi^ued  for 
the  appelluit,  the  prosecutor.  The  object 
of  this  Act  is  to  be  found  from  the  preamble, 
and  from  a  comparison  with  the  previous  Act, 
23  &  24  Yict.  c.  84,  which  it  repealed.  The 
first  section  of  the  last  Act  is  new  and  relates  to 
the  actual  mixture  of  adulterated  articles.  The 
second  repeats  verbatim  the  first  section  of  the 
Act  of  1860,  with  the  exception  of  omitting  the  ^ord 
pure  which  in  the  old  act  is  coupled  with  adul- 
terated, and  also  with  the  exception  of  increasing 
the  limit  of  the  penalty  from  61  to  202.  The  thiid 
section  of  the  Act  of  last  year  creates  an  entirely 
new  offence,  and  certainly  does  not  limit  the 
seller's  liabUity  in  face  of  tne  expressed  object  of 
the  Act,  which  is  the  protection  of  the  ignorant 
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bayer,  and  not  the  assistance  of  the  dishonest 
tradesman.  Here  the  buyer  asked  for  bntter;  and 
the  seller,  by  handing  him  an  article  in  answer, 
impliedly  represented  that  what  he  sold  was  un- 
adulterated butter.  No  person  is  likely  to  ask 
for  unadulterated  butter ;  therefore,  if  tms  is  not 
sufficient  to  constitute  the  offence,  the  section,  so 
far  as  it  relates  to  adulteration  with  non-injurious 
ingredients,  is  a  dead  letter.  As  to  the  second 
point,  no  proof  of  knowledge  is  required  by  the 
Act,  and  sect.  6  is  strong  confirmatiom  that  no 
such  knowledge  is  necessary  for  a  conyiction. 
.That  section  gives  inspectors  and  analysts  power 
to  test  samples  of  the  articles  sold  by  tradesmen, 
and  to  prosecute  sellers  and  adulterators.  Not 
one  wora  is  there  said  of  guilty  loiowledge,  and 
the  proof  of  it  required  for  the  offence  created  by 
sect.  3  implies  that  no  such  proof  need  be  given 
when  not  expressly  made  part  of  an  offence. 

SegcMT  (with  him  RiisseU,  Q.O.)  for  respondent. — 
The  words  of  the  second  section, ''  who  shall  sell 
as  unadulterated  "  show  that  a  representation  is  an 
ingredient  of  the  second  offence  mentioned.  The 
first  offence  is  complete  even  if  the  seller  gives 
notice  of  the  injurious  mixture  he  sells,  but  the 
second  requires  a  warranty  of  the  absence  of  adul- 
teration. Although  the  Act  professes  to  mi^e  the 
law  more  severe  than  before  vagainst  adulterators 
and  fraudulent  sellers,  and  for  that  purpose  in- 
creases the  penalties ;  yet,  throughout,  it  protects 
innocent  tradesmen  more  carefiSly  than  the  pre- 
vious law.  The  3rd  section  defines  every  offence 
under  the  Act,  and  requires  for  a  conviction  proof 
of  knowledge  and  fraud;  this  section  must  be 
read  with  the  first  and  second  in  deciding  npon 
what  constitutes  an  offence.  Sect.  6  uses  the 
words  ''adulterate,"  which  also  must  be  inter- 
preted by  sect.,  3. 

Blackburn,  J. — I  think  in  this  case  that  on  both 
points  the  magistrate  has  gone  wrong  and  made  a 
mistake.  It  appears  that  the  inspector  asked  for 
a  pound  of  butter  at  the  respondent's  shop,  and  in 
the  respondent's  presence  he  was  given  what  has 
been  found  to  have  been  adulterate.  The  magis- 
trate, however,  stopped  the  case  against  the  respon- 
dent on  two  grounds  :  he  was  of  opinion  that  the 
case  was  not  within  the  Act,  unless  it  was  shown 
that  the  person  selling  the  adulterated  article 
stated  to  the  purchaser  Uiat  it  was  unadulterated ; 
and  he  was  further  of  opinion  that  proof  of  the ' 
respondent's  knowledge  of  the  adulteration  was  a 
necessary  part  of  the  appellant's  case  in  order  to 
obtain  a  conviction.  The  Act  of  1872,  the  object 
of  which  is  to  prevent  adulteration,  recites  that  the 
health  and  lives  of  Her  Majesty's  subjects  reauire 
adulteration  to  be  repressed  by  more  effectual  laws 
than  those  which  are  now  in  force  for  that  purpose. 
By  the  first  section  a  penalty  is  imposed  upon  per- 
sons wilfully  admixing  with  food,  drink,  or  drug, 
any  injurious  or  poisonous  ingredient  or  material 
to  adulterate  the  same  for  sale ;  the  penalty  not  to 
exceed  502.  The  second  section  goes  on  to  impose 
a  penalty  not  exceeding  20L  upon  a  person  doing 
either  or  two  things ;  the  first  is,  ii  he  sell  any 
article  with  which  to  his  knowledge  has  been  mixed 
an  ingredient  or  material  injurious  to  health ;  the 
second  is,  if  he  sell  as  unadulterated  any  article 
which  is  adulterated.  Here  the  knowledge  of  the 
seller  is  not  expressly  required,  and  the  adultera- 
tion is  sufficient  if  by  the  mixture  of  ingredients 
not  injurious  to  health.  The  first  is  an  offence, 
even  if  the  seller  avows  that  the  articles  he  sells 


are  mixed  with  injurious  ingredients;  but  the 
second  reauires  that  he  should  either  expressly 
or  by  implication  lead  buyers  to  suppose  thei 
the  articles  he  sells  are  nnadulterated.  I  think 
that  the  Legislature,  by  making  it  part 
of  this  offence  that  a  person  must  sell 
as  unadulterated  the  article  adulterated,  has  left 
tradesmen  safe,  so  far  as  this  Act  gpes,  in  selling 
adulterated  articles  if  they  describe  them  as 
mixed  or  adulterated,  and  provided  that  they  are 
not  mixed  with  inmdients  injurious  to  health. 
But  I  do  not  thii£  that  before  conviction  proof 
should  be  required  of  any  statement  or  represen- 
tation by  the  seller  that  the  article  sold  is  unadul- 
terated ;  it  is  sufficient  if  the  artide  be  sold  for 
what  it  is  called  without  explanation  by  the  seller, 
who  would  then  sell  the  article  as  unadulterated. 
Persons  who  buy  have  a  right  to  obtain  the  article 
they  ask  for,  and  if  they  obtain  an  adulterated 
article  without  explanation,  the  tradesman  may  be 
said  to  sell  the  article  as  unadulterated.  N'or 
do  I  think  that  any  proof  of  a  tradesman's 
knowledge  of  the  adulteration  of  articles  he  seUs 
is  necessary  for  a  conviction ;  it  is  not  required  in 
the  Act,  and  no  hardship  is  imposed  by  making  a 
tradesman  take  the  trouble  to  analyse  samples 
of  the  goods  he  sells.  The  third  section  is  so 
drawn  as  to  be  very  difficult  to  understand,  but  I 
think  it  was  clearly  not  intended  to  relax  the  law 
in  behalf  of  the  seller:  it  relates  to  the  mixture 
of  articles  not  adulterated,  and  makes  it  an  offence 
if  done  with  a  fraudulent  intent,  and  sold  know- 
ingly without  a  declaration  of  the  mixture.  A 
person  doing  so  shall  be  deemed  to  have  sold  an 
adulterated  article  under  the  Act;  this  is  a 
clumsy  way  of  expressing  what  I  think  is  intended 
to  be  a  diffei'ent  offence  from  those  mentioned  in 
the  previous  sections.  I  think  it  does  not  apply 
to  nor  in  anv  way  qualify  the  preceding  offences ; 
and  it  is  so  &r  from  being  in  &vour  of  the  seller 
that  it  increases  and  extends  his  liability  by  the 
creation  of  a  further  and  different  offence.  I 
think  the  magistrate  has  gone  completely  wrong, 
and  the  case  must  be  remitted  to  be  tned  upon 
its  merits  by  our  interpretation  of  the  Act. 

QuAiN,  J. — I  am  of  the  same  opinion.  I  think 
that  when  a  man  asks  for  butter,  and  is  sold  an 
article  which  seems  to  be  butter,  the  representa- 
tion by  the  seller  is  that  the  article  sold  is  un- 
adulterated butter.  It  is  further  contended  that 
sect.  3  must  be  taken  to  be  the  definition  to  be 
applied  to  every  offence  under  sect.  2,  but  I  do 
not  think  this  can  be  so,  and  in  my  opinion  the 
magistrate  is  wrong  on  both  his  pointe. 

ARCHIBALD,  J. — I  agree  on  both  points.  The 
construction  contend^  for  hv  the  respondent 
would  materially  lessen  the  usendness  of  the  Act; 
and  it  would  he  impossible  to  hold  consistently 
with  the  rest  of  the  Act  either  that  the  representa- 
tion as  unadulterated  should  be  express  on  the 
seller's  part,  or  that  his  knowledge  of  the  adultera- 
tion should  be  proved  before  a  conviction  could 
take  place.  No  doubt  here  in  this  case  was  an 
implied  representation  that  the  butter  sold  was 
unadulterated;  and  that  I  think  was  q^ite  Buf- 
ficient.  An  offenoe  under  the  first  part  of  the 
section  would  be  complete  even  if  the  tradesman 
give  notice  to  the  buyer  that  injurious  ingredients 
are  mixed  with  the  article  sold ;  he  would  be  liable 
whether  he  represented  them  truly  or  not.  I 
agree  that  this  is  not  the  case  under  the  second 
ckuse  of  the  section ;  a  seller  is  safe  if  he  declares 
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his  goods  to  be  mixed  mth.  other  ingredients  and 
those  ingredients  are  not  injurioos  to  health.  This 
oonstraction  is  confirmed  bj  sect.  6  of  the  Act. 
I  think  the  suggestion  that  sect.  3  was  meant  to 
cat  down  the  Ubw  as  it  bore  against  the  seller  is 
untenable;  it  was  meant  to  include  the  further 
offence  of  ftaudulently  mixing  unadulterated  arti- 
cles amongst  the  offences  previously  provided  for.| 
JitdamevU  for  appeUcmt,  Gaae  remdtted.  Costs 
of  this  court  to  abide  the  event. 

Attorneys  for  appellant,  F.  Verm  and  Son,  for 
/.  Bayner,  Town  Ulerk,  Liverpool. 

Attorneys  for  respondent,  Viza/rd,  Crowder,  and 
Co.,  for  Yates  and  Mobrtin,  Liverpool. 


COUBT   OF    COMMOir    FLEAS. 

Rtporied  by  H.  F.  Poolst  and  Johv  Rosi,  Esqn., 

Barristers-at-lAw. 


Friday,  April  25, 1873. 

GOUBLET  V,  PlIUSOLL. 

Lihd — General  plea  of  justificaMon — Crvmmal 

charges. 
As  a  general  rule  in  actions  for  defamaiion  the  or^ 
dinary  plea  that  the  matters  complamed  of  by  the 
declaration  are  true  in  substance  and  in  fact  is 
sufficient  and  will  be  allowed. 
Therefore,  where  the  plaintiff  charged  as  a  libel  and 
s^  out  in  his  long  declaraiion  i^assages  from  a 
book  written  by  the  defendant  vmputing  to  the 
former,  that  he,  being  a  shipowner,  sent  vessels  to 
sea  overloaded  and  unseaworthy,  and  over  insured, 
with  a  vfilful  and  reckless  disregard  of  the  lives 
on  board,  and  with  the  object  of  losing  the  ships, 
and  a  general  plea  of  justification  was  pleaded, 
the  court  allowed  the  plea,  on  the  ground  that 
particulars  thereof  might  be  obtained,  and  that 
such  a  plea  wUh  particulars  is  in  practice  pre- 
ferable to  a  spedatplea, 
MjOtion  for  a  rule  calling  upon  the  defendant 
to  show  cause  why  an  order  of  Cleasby,  B.  should 
not  be  varied  in  so  to  as  it  permitted  the  defen- 
dant to  plead  two  pleas  to  the  following  declara- 
tion:    For    that    before   &c.,  the    plaintiff  was 
Member  of  Parliament  for  the  borougn  of  Sunder- 
land, in  the  ooxmty  of  Purham,  and  was  also  en- 
gaged verv  extensively  in  the  business  of  a  ship- 
owner ana  merchant,  and  as  such  was  possessed 
of  man^  ^^E?  which  traded  between  the  ports  of 
the  Umted  Kingdom  and  also  between  those  ports 
and  divers  ports  and  places  in  foreign  countries, 
and  as  well  in  the  coal  trade  as  in  other  and 
general  merchant  trades  and  mercantile  marine  busi- 
ness, and  the  defendant  was  Member  of  Parliament 
for  the  borough  of  Derby,  in  the  county  of  Derby, 
and.thereupon  the  defendant  fia.lselyand  maliciously 
printed  and  published  and  caused  and  procured  to 
be  printed,  published,  and  circulated  of  and  con- 
cerning the  plaintiff,  and  of  and  concerning  him  in 
relation   to  his   aforesaid  business,  in  a  certain 
printed  book,  entitled  "  Our  Seamen ;  an  Appeal, 
Dy  Samuel  PlimsoU,  M.P.,"  the  false,  scandalous, 
malicious,  and  defamatory  words  and  matters  fol- 
towing,  that  is  to  say : — 

rrhe  alleged  defamatory  matter  was  then  set  out, 
and  the  innuendoes  followed  thus  : — ] 

The  defendant  thereby  meaning  that  the  plain- 
tiff as  a  shipowner  neeaed  the  restraint  and  pro- 
hibition of  the  law,  and  without  being  made  sub- 
ject to  the  penalties  of  the  law  would  have  no 
hesitation  in  exposing  others  to  the  risk  of  losing 


their  lives  if  by  so  doing  he  would  augment  his 
own  profits,  and  that  the  plaintiff  was  a  greedy 
and  unscrupulous  man,  and  would  not  scruple  to 
ship  too  large  a  load  in  a  vessel  for  the  same  to 
carry  with  ralety  to  the  ship  and  crew  if  thereby 
he  could  enhance  his  own  profits  and  habitually 
and  wantonly  ran  the  risk  of  causing  the  loss  of 
his  said  ships  and  the  deaths  of  the  crews  of  the 
same,  for  the  purpose  that  in  so  doing  he  could 
augment  his  profits  on  such  ships,  and  that  the 
plaintiff  was  one  of  the  shipowners  who,  by  such 
overloading,  wantonly  and  needlessly  imperilled 
ships  and  men's  lives,  and  caused  nearly  all  the 
losses  of  ships  and  lives  on  the  English  coast,  and 
that  by  over  insurance  the  plaintiff  habitually 
made  himself  secure  from  loss  m  such  a  course  of 
conduct.  And,  further,  that  the  plaintiff  by  such 
practices,  had  acquired  an  evil  reputation  in  his 
said  business,  and  was  generally  known  as  one 
who  habitually  overloadea  his  ships,  and  that  he 
was  also  of  evil  reputation  for  terribly  freq|uent 
and  disastrous  losses  of  ships  and  lives,  occasioned 
by  his  aforesaid  practices  or  his  cynical  disr^ard 
of  human  life  in  order  to  increase  his  pecuniary 
gains,  and  that  by  reason  of  the  premises  the  plain- 
tiff's name  in  tne  said  business  had  become  so 
black  with  infamy  that  the  insurance  brokers  in 
London  dared  not  offer  risks  for  insurance  unless 
they  warranted  that  the  cargoes  were  not  to  be 
carried  in  (amongst  others)  &e  plaintiff's  ships, 
and  that  plaintiff,  though  he  hela  his  head  very 
high,  was  in  the  trade,  and  amon^  those  who  knew 
his  business  affairs  and  reputation,  and  his  afore- 
said practices,  of  evil  character  and  repute,  and 
was  in  truth  guilty  of  practices  which  justly  ren- 
dered him  infamous.  Whereby  the  plaintiff  was 
greatly  injured  in  his  name,  character,  and  repu- 
tation, and  in  his  said  business,  and  was  held  up 
and  exposed  to  public  ignominy  and  disgrace,  and 
was  otherwise  greatly  damnified. 

Second  count  alleged  the  writing,  composing, 
and  publishing  of  the  aforesaid  defamatory  words 
by  the  plaintiff  of  the  defendant,  and  of  him  in  re- 
lation to  his  business,  with  the  innuendoes  as  in 
first  count. 

Third  count,  repeating  all  the  prefatory  aver- 
ments in  the  first  count,  alleged  that  defendant 
falsely  and  maliciously  printed  and  published  and 
circulated  of  and  concerning  the  plaintiff,  and  of  and 
concerning  him  in  relation  to  his  said  business  in 
the  said  book,  the  false,  scandalous,  and  malicious 
and  defamatory  words  and  matters  following, 
viz. : — 

[Here  followed  the  alleged  de&matory  matter.] 

The  defendant  thereby  meaning  that  the  plain- 
tiff was  noiorious  as  a  shipowner  for  the  practice 
of  overloading  his  «hip8  and  for  a  systematic 
and  reckless  disregard  of  the  lives  of  the  crews  of 
his  said  ships,  and  that  by  such  overloading  he  had 
recklessly  and  wickedly  sacrificed  at  least  105  lives 
out  of  the  crews  of  his  said  ships,  and  more  the 
particulars  of  which  were  not  known,  and  that  it 
was  awful  to  contemplate  the  loss  of  human  life 
from  the  operations  of  the  plaintiff  alone  in  his 
said  business,  and  that  the  plaintiff  on  being 
threatened  with  exposure  in  theHouse  of  Commons 
turned  craven  and  coward  and  was  conscience 
struck  at  his  own  guilt,  whereby  the  plaintiff  suf- 
fered such  damage  as  in  the  said  first  count  is 
alleged. 

Fourth  count  alleged  the  composing,  writing, 
and  publishing  of  the  same. 
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Fifth.  And  also  repeating  all  the  prefatory 
averm^ntB  in  the  first  connt  mentioned,  that  the 
defendant  falsely  and  maUcioosly  printed  and  pub- 
lished and  cironlated  in  the  aforesaid  book  of  and 
concerning  the  plaintiff,  and  of  and  oonoerninff  his 
relation  to  his  said  business  the  false,  soanduous, 
malicious,  and  defamatoiy  words  and  matters 
following,  that  is  to  say : — 

[Setting  out  other  defamatory  matter.] 
^  The  derendant  thereby  meaning  that  the  plain- 
tifE  was  one  of  a  small  minority  of  bad  men,  who 
were,  and  that  the  plaintiff  in  fact  personally  was, 
guilty  of  eyil  practices  in  his  said  business,  and  of 
recklessly  oyerloadin^  his  said  ships  for  his  pri- 
vate profit,  and  thereb^r  of  wrongfully,  heartlessly, 
and  wickedly  endangering  the  lives  of  "  the  crews 
of  the  said  ships,  and  tmt  the  plaintiff  was  one 
of  three  out  of  the  said  minority  of  bad  men  who 
had  obtained  a  seat  in  Parliament,  and  that  he  was 
a  man  of  evil  character  and  repute,  and  properly 
classed  with  one  John  Sadleir,  deceased,  who 
having  been  a  Member  of  Parliament  was  yet 
notorious  as  a  forger  and  swindler,  and  with  one 
William  Boupell,  who  having  also  been  a  Member 
of  Parliament  was  yet  notorious  for  forgery,  per- 
jury, and  fraud,  and  that  the  plaintiff  was  one  of 
the  two  or  three  called  in  tiie  north,  "  the  ffreatest 
sinners  in  the  trade,"  and  that  the  plaintin  was  in 
fact  one  of  the  greatest  sinners  in  his  said  business, 
and  that  he  recklessly,  wilfully,  and  purposely  over- 
loaded his  said  ships,  after  having  caused  tnem  to 
be  over  insured,  thereby  wrongfmly  and  wickedly 
endangering  the  hves  of  the  crews  of  his  said  ships 
in  order  that  he  the  plaintiff  might  augment  his 
guns  and  reap  a  profit  firom  fraudulent  over  in- 
surance, being  utterly  callous  as  to  the  loss  of 
human  life,  and  that  there  was  by  the  plaintiff's 
procurement  a  systematic  overloading  of  his 
said  ships,  so  that  whether  they  came  sue  to  land 
or  were  lost  he  might  receive  in  the  one  case  more 
than  the  full  and  rair  profit  of  a  voyage,  or  in  the 
other,  more  than  the  full  value  of  the  said  ships 
from  the  underwriters,  and  that  the  plaintiff  was 
notorious  for  habitual  and  excessive  overloading 
his  said  ships  to  an  extent  endangering  their 
safety  and  tnat  of  their  crews,  and  also  for  his 
reckless  disregard  of  the  Hves  of  the  crews  of  the 
same,  and  that  by  such  overloading  and  disregard 
the  plaintiff  had  caused  the  loss  of  seven  of  his 
said  ships,  and  had  caused  the  deaths  by  drown- 
ing of  oyer  one  hundred  men  of  the  crews  of  the 
said  ships  in  less  than  two  years,  and  that  by 
reason  of  the  premises  the  plaintiff  was  one  of 
the  men  in  whose  ships  the  insurance  brokers  at 
Lloyd's  had  to  warrant  the  underwriters  that  the 
cargoes  they  offered  for  insurance  should  not  be 
shipped  in  the  plaintiffs'  vessels  before  they  would 
underwrite  the  policies,  whereby  the  plaintiff  suf- 
fered such  damage  as  in  the  said  mrst  court  is 
alle^;ed. 

Sixth  count,  alleged  the  composing,  writing, 
and  publishing  of  the  same  with  the  innuendoes. 

Pleas -.—First,  not  guilty;  secondly,  "that  the 
said  several  words  and  matters  concerning  the 
plaintiff  whether  charged  as  the  words  m  the 
defendant,  or  as  the  words  of  another  per- 
son or  other  persons  respectively,  are  true  in 
substance  and  in  fact;"  thirdly,  the  defen- 
dant, as  to  so  much  c^  the  declaration  as  re- 
lates to  the  printing  and  publishing,  and  caus- 
ing and  procuring  to  be  printed  and  published, 
and    to   the   writing,    composing,    and  publish- 


ing by  the  defendant  of  the  said  all^^  words 
and  matters  respectively  without  the  alleged  re- 
spective meanings,  says  that  the  said  several  words 
and  matters  concerning  the  plaintiff,  whether 
charged  as  the  words  of  the  defendant  or  as  Uie 
worob  of  another  person  or  other  persons  re- 
spectively, are  true  in  substance  and  in  fiict. 

PkUbnck  in  support  of  his  motion.  —  These 
pleas  in  this  general  form  ought  not  to  have 
oeen  allowed.  [Bovill,  C.J. — It  is  the  common 
form  at  the  present  day].  The  older  authorities 
uniformly  show  that  the  plea  of  justification  in 
such  a  case  must  contain  specinc  allegations. 
[BovELL,  C.J. — ^And  so  specific  as  not  to  be  open  to 
special  demurrer].  Nowadays  there  are  cases 
where  a  general  plea  is  allowed  with  ^artioulan, 
yet  never  where  the  libel  imputes  a  crvntvnal  charge. 
In  Behrens  v.  Allen  (8  Jur.  N.S.  118)  Willes  J. 
said  (p.  121)  "F Anson  v.  Stuart  makes  it  dear  that 
before  the  Common  Law  Procedure  Act  1852,  a 
general  plea  of  justification  in  these  circumstan- 
ces was  not  allowed,  with  the  exception,  possibly, 
of  a  case  of  a  specific  charge  in  the  declaration, 
and  a  plea  alleging  the  charge  to  be  true." 
And  in  the  notes  to  F Anson  v.  Stuart  (1  Sm. 
L.  C.  6th  edit.,  p.  67),  it  is  stated  that  "A 
plea  of  justification,  therefore,  to  declaration 
m  slander  or  libel  must  contain  a  specific 
charge  set  forth  with  oertainty  and  particu- 
larity. .  .  .  Since  the  Common  Law  Procedure 
Act,  1852,  a  practice  has  prevailed  of  pleading 
in  general  terms  that  the  matters  in  the  dedara- 
tion  complained  of  are  true  in  substance  and  in 
fiust.  .  .  This  mode  of  pleading  is  clearly  insuf- 
fident  where  the  libel  or  slander  complained  of 
does  not  consist  of  a  distinct  statement  that  par- 
ticular &ct8  have  xKxmrred,  which  statement  may 
be  deemed  to  be  incorporated  in  the  plea  which 
asserts  in  general  terms  the  truth  of  the  libel." 
During  the  argument  in  Behrens  v.  AUen  (sup.) 
Willes  J.  said,  "  F Anson  v.  Stuart  (1  T.  E.  750) 
adverts  to  the  distinction  between  the  case  where 
the  plea  states  in  justification  an  indictable  mat- 
ter and  where  it  states  what  is  not  of  that  charac- 
ter. In  the  latter  case  I  have  always  at  chambers 
allowed  the  ploa,  the  defendant  furnishing  par- 
ticulars." [Denkan  J. — "In  Behrens  v.  AOem 
(8  Jur.  N.S.  118),  where  a  declaration  in  libd  com- 
plained of  charges,  made  by  the  defendant  against 
the  plaintiffs  honesty,  which  were  mostly  of  a 
specific  nature,  the  court  allowed  a  general  plea  of 
justification  the  defendant  giving  particuJars  of 
the  charges  intended  to  be  justified;  and  this 
course  has  been  conveniently  pursued  in  many 
cases."  (See  note  to  FAnson  v.  Stuart,  sup.) 
BoviLL,  C.J. — Ever  since  I  have  been  on  the  Bench 
I  do  not  remember  any  instance^  where  a  plea  of 
justification  has  not  been  merely  "  true  m  sub- 
stance and  fact,"  whether  the  charge  in  the  declar- 
ation was  specific  or  not.  The  omy  effect  of  re- 
quiring the  defendant  to  plead  specially  is  that  he 
raises  an  argument  and  discussion  not  on  the  real 
facts  of  the  case,  but  on  the  facts  which  some  in- 
genious pleader  may  put  on  the  record,  and  I  find 
that  a  general  plea,  with  particulars,  leads  to  no 
inconvenience].  In  Jones  v.  Bewick  (L.  Bep.  5 
C.  P.  32)  the  defendant,  in  an  action  for  libel, 
pleaded  that  the  defamatory  matter  in  the  decla- 
ration complained  of,  was  and  is,  true  in  sub* 
stance  and  m  fact.  The  court  ordered  him  to  give 
particulars  of  the  facts  and  matters  he  relied  on 
to  justify  the  libel,  or  in  default  that  the  plea  shonld 
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bestirack  ont.  [BoyiLL,0.  J. — ^That  case  will illnstrate 
theoanvenieiioe  of  themodem  system  of  particulars 
as  compared  with  a  special  plea;  the  defendant  had 
written  of  the  plaintiff  as  "  Old  P£jnry  Jones/' 
and  the  oonseqaenoe  was,  that  he  might  have 
proved  perjrn^  committed  in  any  one  year  during 
the  whole  lifetime  of  the  plaintin.    So,  we  ordered 
particalars,  as  the  charge  was  too  general,  and  then 
when  they  were  given  what  was  the  use  of  a 
special  plea  P    Grove  J. — What  distinction  do  yon 
make  between  the  charge  of  an  indictable  offence 
and  any  other  defamation  P]    When  a  charge  of 
an  indictable  offence  is  complained  of  in  the  decla* 
ration  the  plaintiff  has  a  right  to  have  the  fall 
statement  of  the  matters  on  the  record,  so  that  it 
remains  for  a  testimony  of  his  character  havine 
been  cleared.  [Bovill,  C. J. — The  same  effect  would 
follow  from  a  verdict  for  the  plaintiff  on  the  plea 
of  Not  Guilty  only.    The  object  here  is  to  hamper 
the  defendant  in  pleading   to   your  innuendoes, 
whereas  if  the  foots  were  in  particulars  only  the 
whole  matter   would  go  to  the  jury.      Gbove,  J. 
— ^A  constant  cause  of  new  trials  in  such  actions 
used  to  be  that  some  trifling  allegation  in  a  special 
|dea  was  not  justified,  and  an  immense  expense 
and  inconvenience  followed].    The  state^ients  in 
particalars  are  made  with  much  more  looseness 
than  in  a  special  plea  in  which  nothing  more  is 
put  than  the  defendant  may  be  able  to  prove. 
la  Jones  v.  Bewicke(aup.)  Keating,  J.  said,  "I  doubt 
whether  such  a  plea  should  be  allowed  at  all." 
Here  the  charge  is  of  a  most  serious  kind.  [Bovill, 
CJ, — ^In  the  recent  case  of  Odger  v.  Waierlow 
(unreported)  the  charge  amounted  to  one  of  trea- 
son].    And  here  in  effect  to  murder,  viz.,  that  the 
plaintiff  sent  ships  to  sea  with  the  avowed  object  of 
sinking  them.    In  Bullen  and  Leake's  Precedents 
of  Pleading  a  note  to  the  form  of  plea  of  justifica- 
tion says  (p.  613),  "  When  the  charges  contained 
in  the  libel  or  slander,  instead  of  heing  specific 
are  general,  and  particularly  when  they  impute 
indictable  matter,  a  general  form  of  plea  ought 
not  to  be  used.    It  is  contrary  to  the  essential 
objects  of  pleading,  namely,  that  the  other  side 
should  be  informed  of  what  factH  are  to  be  heard, 
and  that  the  court  should  be  able  to  judge  whether 
the  fiiots  relied  on  are,  if  true,  sufficient  in  law. 
The  former  object  may  no  doubt  be  attained  by  the 
delivery  of  paorticulars,  but  there  is  no  sufficient 
reason  why  the  |>roper  office  of  pleading  should  be 
saperseded  by  this  more  complicated  and  expensive 
Bubstitnte.     In  practice,  too,  it  is  a  matter  of 
freanent  esnperience  that  imputations  are  sought 
to  be  justined  in  a  general  form  which  no  one 
could  attempt  to  justify  specifically ;  and  thus  the 
test  which  nleadmg  affords,  even  to  the  pleader 
himaelf,  of  the  validity  of  a  defence,  is  lost.    The 
other  object,  that  of  enabling  the  court  to  judge  of 
Hie  sufficiency  in  law  of  the  justification,  is  un- 
avoidably sacrificed  by  a  general  plea,  the  plain- 
tiff is   in    effect  precluded    firom  obtaining  the 
opinion  of  the  court  (and  of  a  court  of  error)  on 
the  question  whether  the  facts  justify  the  imputa- 
tion, and  the  matter  has  to  be  left  in  the  hands  of 
the  jury  in  cases  most  peculiarlv  open  to  feeling 
and  prejudice.    And,  after  all,  there  remains  no 
reoora  of  the  distinct  determination  of  anj  par- 
ticolar  facts  which  can  be  afterwards  binding  on 
the  parties."  [He  referred  to  passases  of  the  libel 
charged  in  the  declaration].     If  the  pleas  were 
allowed  at  all  it  should  have  been  made  a  condition 
that  particulars  should  be  given. 


Bovill,  G.J. — I  am  of  opinion  that  the  most  con- 
venient course  in  actions  for  libel,  as  a  general 
rule,  although  there  mav  be  exceptions,  is  that  a 
plea  of  justification  should  be  allowed  in  a  genersJ 
lorm.    The  old  system  of  pleading  a  speciu  justi- 
fication led  to  all  kinds  of  inconveniences  and 
difficulties  according  to  my  experience.    A  defen- 
dant who  desired  to  plead  something  which  might 
or  might  not  be  a  justification  framed  his  plea  in 
such  form  that  he  might  possibly  obtain  judg- 
ment on  the  verdict  of  the  jury  on  one  interpreta- 
tion of  the  plea  when  the  interpretation  put  on 
it  by  the  court  might  be  another,  and  so,  con- 
trary to  the  merits   of    the  case,  the  defendant 
might    succeed.     On  the   other  hand,  in  many 
cases,  parties  were  disposed  to  insert  allegations 
without  foundation  to  make  the  plea  good  on  the 
face  of  it ;  that  occupied  the  court  constantly  in 
determining  a  state  of  facts  in  the  plea  other  than 
the  real  facts  of  the  case  which  might  fall  far 
short  of  a  justification.    Although  the  object  of 
pleadinff  specially  was  in  order  t&t  the  plamtiff 
might  have  notice  of  what  was  intended  to  be 
digged   against  him,  it   seems  to  me   that  a 
special  plea  is  very   unlikely  to  inform  him  of 
that,   and  that  the  very   object   of  giving   in- 
formation  to  the  plaintiff,  and  to   prevent  the 
defendant  going  into  a  general  statement,  is  ob- 
tained by  a  liberal  allowance  of  particulars,  so 
that  the  plaintiff  may  not  be  taken  by  surprise, 
and  the  trial  and  judgment  of  the  court  may  pro- 
ceed on  the  real  facts.    As  to  an  instance  given 
by  Mr.  Philbrick  of  a  plea  as  to  part,  and  not  as 
to  the  residue  of  the  declaration,  so  far  as  the 
plaintiff  is  concerned,  that  is  an  advantage  to 
him,  for  if  the  imputations  thrown  out  are  well 
founded  the  defendant  obtains  the  verdict,  if  not 
the  plaintiff  will  recover.    I  see  no  inconvenience 
in  this  course,  and  after  an  experience  of  some 
years  I  have  come  clearly  to  the  conclusion  that 
the  most  satis&ctory  course  is  to  allow  a  general 
plea  and  order    particulars  thereof,  if  required 
afterwards,     and     particulars     of     such     kind 
that  the  parties  may  not  be  misled  on  one  side 
or  the  other.    Therefore  I  think  the  order  of  my  . 
brother  Oleasby  ought  to  be  upheld,  and  the  rule 
refused. 

GsovE,  J. — I  am  of  the  same  opinion.  I  can 
recollect  a  great  many  cases  in  whicn  I  have  been 
counsel  either  for  the  plaintiff  or  for  the  de- 
fendant, where  there  were  special  pleas  of 
justification,  that  much  more  time  of  counsel 
was  occupied  in  ascertaining  how  much  must  be 
proved,  and  how  much  might  be  material  than  in 
actually  finding  out  the  merits  to  be  tried.  This 
gave  rise  to  great  technicality  and  many  new 
trials,  and  I  think  the  modem  way  of  pleading  i  s  of 
benefit  in  elucidating  the  merits  of  the  case.  Mr. 
Philbrick  says  all  that  he  wishes  is  that  the  real 
substantial  question  should  be  tried.  Now,  it  is 
beet  that  that  should  be  in  the  issue  which  goes  to 
the  real  merits  of  the  case,  and  to  prevent  the 
plaintiff  being  taken  by  surprise  particulars  may 
be  given  which  would  afford  all  information  re- 
quired. Thus  the  whole  matter  will  be  fairly  laid 
before  the  jury. 

Denhan,  J. — I  also  think  this  rule  ought  to  be 
refused.  The  defendant  is  charged  with  publish- 
ing a  book  which  contains  libellous  matters,  and 
the  plaintiff  has  had  an  opportunity  of  selecting 
a  large  quantity  of  passages  which  he  says  reflect 
libellously  on  him.    Then  the  defendant  pleads 
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a  ffeneral  plea  saying  the  allegations  are  true  in 
Bobstanoe  and  in  &ct.  The  qnestion  raised  is 
whether  such  general  plea  should  be  allowed 
where  the  charges  are  of  so  serious  a  character. 
Now  in  my  judgment  the  fairest  mode  of  proceed- 
ing is  to  allow  a  general  plea  in  such  cases  as  this, 
with  the  power  in  the  plaintiff  to  obtain  particu- 
lars of  the  occasion  on  which,  and  circumstances 
under  which  certain  parts  of  the  statement  were 
made  in  this  publication  of  which  the  plaintiff 
complains.  The  court  has  always  been  liberal  in 
allowing  such  particulars,  and  we  cannot  assume 
that  they  would  not  be  allowed.  Mr.  Philbrick 
relied  on  certain  expressions  of  my  brothers 
Keating  and  Smith  in  Jones  v.  Bewicke,  but  those 
observations  must  be  taken  as  applicable  to  the 
particular  case  in  which  they  were  used,  and  the 
mere  fact  that  in  Jones  v.  Beuncke,  Keating,  J. 
doubted  whether  the  plea  should  be  allowed, 
amounts  only  to  a  doubt  as  to  whether  it  should 
be  allowed  in  that  particular  case,  because  the 
practice  of  the  Court  for  a  considerable  time  has 
been  to  allow  such  plea,  and  to  grant  particulars. 
I  agree  with  my  Lord  that  there  may  be  cases 
in  which  such  rule  ought  not  to  l>e  adopted, 
although  I  do  not  think  this  is  such  a  case,  and 
herefore  I  am  of  opinion  that  this  rule  should  be 
refused. 

Rule  rqfused. 
Attorneys  for  the    plaintiff,   Lowless,  Nelson, 
and  Co. 


TuesdoAf,  AprU  29, 1873. 
Matwhatj.  (app.)  v.  Smith  (resp.) 

TuhUc  HedUh  and  Local  Ooverwment  Acts  (11  ^  12 
Vict  c.  63,  sect,  115;  21^  22  Vict.  c.  98,  sect.  34) 
— Buildm^  of  pwrtywdU  contrary  to  hye-law — 
"  Gontmwmg  qnence." 

The  term  "  contmumg  offence"  im,  sect.  115  of  the 
Public  Health  Act  1B4S  means  only  on  offence 
which  is  from  its  natwre  susceptwle  of  con- 
tvMumce. 

By  sect.  115  of  the  PvhUc  EeaUh  Act  1848,  local 
hoards  may  make  hye-lawB,  m^j/y  impose  a  penally 
not  exceeding  51.  a  day  for  ea>ch  offence  against 
themj  and  "  vn  the  case  of  a  continuvng  offence**  a 
further  penalty  not  exceeding  forty  shi&ingsa  day. 
By  sect.  ^  of  the  Local  Ooverwment  Act  1868, 
such  hye-loMs  may  he  made  in  respect  of  (inter 
alia)  "  the  structure  of  walls  of  new  huildmgs  for 
securing  stability  and  the  prevention  of  fires.** 
The  local  hoard  of  8,  m,ade  a  hye-law  that  party* 
walls  within  the  district  should  not  he  less  than 
nine  inches  thick ;  the  appellant  was  dnVy  svnv- 
moned,and  cormcted  for  an  offence  against  that 
hye-law.  He  was  afterwards  again  convicted  in 
respect  of  the  same  wall  for  an  offence  against 
another  hye-lawt  m,ade  in  pursuance  of  thai  part 
of  sect.  115  of  the  PuhUc  Health  Act  1848  tohich 
relates  to  continuing  offences,  and  adjudged  to  pay 
a  continuina  penaSy  of  hs.  a  day.  Upon  a  case 
stated  hy  the  convicting  justices  under  20  ^  21 
Vict.  c.  43  ; 

Held  hy  Kealing  and  Honyman  JJ.  thai  the  con- 
vidian  for  a  continuing  offence  could  not  he  sus' 
tained,  hecanse  the  improper  huilding  of  a  wall 
was  not  a  continuing  offence  vrithin  the  meanmg 
of  the  Act  or  hye-law. 

This  was  a  case  stated  under  20  &  21  Yiot.  c.  43 

by  two  justices  of  the  peace  acting  for  the  borough 

of  Sunderland  in  the  county  of  Durham. 


The  appellant  had  been  convicted  on  an  inf  onna- 
tion  charging  him  **  for  that "  at  Bishopwear- 
mouth,  in  the  borough  of  Sunderland,  "  ne  did 
build  a  certiJn  party-wall  at  the  west  end  ol  a 
certain  house  less  than  nine  inches  thick,  as  re* 
quired  by  bye-law  No.  12  of  the  said  borough, 
made  under  the  Local  Government  Act  1858,  to 
wit,  4^  inches  thick,  and  for  that,  although  he  had 
been  convicted  and  a  penalty  imposed  for  the  said 
offence,  yet  the  offence  still  continued  contrary  to 
bye-law  !N^o.  42  of  the  said  borough  and  contrary 
to  the  statute,*'  &c.;  and  had  been  adjudged  to 
pay  a  continuing  penalty  of  five  shillings  a  day  for 
seven  days  previous  to  the  issuing  of  the  summona. 

Bye-law  12  was  in  the  following  terms : — 

**  Structure  of  WaUs  of  New  Buildings. — ^The 
external  walls  of  any  new  buildings,  other  than 
out-offices,  shall  be  of  the  foUowmg  thickness, 
namely :  All  party- walls  shall  be  nine  inches  at 
least  in  thickness.  Any  person  offending  against 
this  bye-law  shall  be  liable  to  a  penalty  not  ex- 
oeedine  forty  shillings.*' 

Bye-law  42  was  in  the  following  terms : — 

"  Continuing  Penalties. — In  case  any  offecoe 
under  any  of  the  foregoing  bye-laws  shall  con- 
tinue, t^e  person  offending  shall  be  liable  to  a 
forther  penalty  of  not  exceeding  forty  shillings 
for  each  day  during  which  such  offence  shall  con- 
tinue after  written  notice  of  the  offence  has  been 
given  by  the  local  board  to  the  offender." 

These  bye-laws  had  been  duly  made  and  pub- 
lished under  sect.  115  of  11  &  12  Yict.  c.  63,  and 
sect.  34  of  21  &  22  Yict.  c.  9^.(a)  Due  notice  had 
been  given  to  the  appellant  of  the  alleged  con- 
tinuing offence,  but  it  appeared  in  evidence  that 
he  was  at  the  time  of  the  hearing  of  the  informa- 
tion no  longer  owner  of  the  house,  having  sold  it 
not  long  after  his  first  conviction,  whether  before 
the  issuing  of  the  summons  or  not  did  not  dis- 
tinctly appear.  The  case  stated  that  the  points 
urged  before  the  justices  for  the  appellant  were 
these : — 

That  as  the  wall  was  proved  to  be  in  the  same 
state  at  the  time  of  the  hearing  as  it  was  more 
than  six  months  before  it,  and  as  the  appelant  had 
done  nothing  to  it  in  the  meantime,  the  ma^trates 
had  under  11  &  12  Yict.  c.  43,  s.  11,  no  jurisdiction 
to  adjudicate. 

That  bye-laws  12  and  42  were  invalid,  beoauae 

(a)  The  material  part  of  these  seotions  is  as  f qUowb  r— 
11  A  12  Yiot  c.  68,  a.  115,  *'  All  bye-laws  made  by  the 
looal  board  of  health  shall  be  in  writiiig  under  their  seal 
And  the  said  looal  board  may  by  any  snch  l^ye-Iawa 
impose  npon  offenders  acainst  tiie  same  such  reasonable 
penalties  as  they  shall  think  fit,  not  ezoeeding  the  sum  of 
five  pounds  for  each  offenoe,  and  in  the  case  of  a  am' 
iinuing  offence  a  further  penaltu  not  exoeeding  the  sam  of 
forty  shiUingB  for  each  day  alter  writtcm  notioe  of  the 
offenoe  from  the  said  looal  board, . . .  provided  that  no  radi 
bye-laws  shall  be  repn^nant  to  the  laws  of  England, . . . 
21  &  22  Yiot.  0. 98,  s.  34.  Every  looal  board  may  make 
bye-laws  with  respeot  to  the  following  matters,  that  is  to 
say, . . .  with  respeot  to  the  level,  width,  and  oonstmstaoo 
of  new  streets,  and  the  provisions  for  the  sewera^  thereof ; 
with  respect  to  the  structure  of  walls  of  new  buildings  for 
secnring  stability  and  the  prevention  of  fires;  witii 
respeot  to  the  snffioieDoy  of  the  spaoe  about  bnildmgB  to 
secure  a  free  oironlation  of  air ; . . .  with  respeot  to  the 
drainage  of  bnildings,  to  wateroloeeta,  privies,  aahpita 
and  cesspools  in  connection  with  bnildings,  and  thej 
may  farther  provide  for  the  observation  of  the  same  bv 
enskoting  therein  such  provisions  as  they  may  think 
necessary  ..."  as  to  the  power  of  the  local  board  to  re- 
move, alter,  or  pull  down  any  work  begun  or  done  in  con- 
travention of  such  bye-laws." 
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ihe  Local  GrOTemment  Act  1858  did  not  authorise 
ihe  local  board  to  enforce  compliance  by  any 
penalty,  much  less  by  a  continumg  penalty,  and 
that  if  a  penalty  could  be  inflicted,  the  defendant 
miu^t  be  punished  twice  for  the  same  offence ; 

That  the  local  board  had  no  power  to  make  two 
separate  bye-laws  with  separate  and  distinct 
penalties  for  one  and  the  same  offence ; 

That  bye-law  42  was  inyalid  because  it  did  not 
specify  any  offence  except  by  reference  to  other 
bye  laws,  all  specifying  tneir  own  penalties; 

That  bye-law  4>2  was  invalid  because  the  penalty 
imposed  thereby  was  not  restricted  in  its  applica- 
tion to  such  time  as  the  appellant  remained  owner 
(A  the  property,  whereas  at  the  time  when  the 
ofifenoe  was  alleged  to  have  been  committed  he  had 
ceased  to  be  owner ; 

That  as  the  offence  (if  any)  was  the  original 
building  of  the  said  wall,  and  as  nothing  whatever 
bad  been  done  by  the  defendant  since  that  time, 
no  continuing  cmence  within  the  meaning  of  bye- 
kw  42  had  been  committed ; 

That  if  any  offence  had  been  originally  com- 
mitted by  the  appellant,  it  had  been  purged  when 
he  paid  the  fine  that  was  inflicted  on  the  former 
summons. 

It  was  contended  on  the  part  of  the  informant 
that  the  local  board  are  expressly  authorised  by 
s.  115  of  11  &  12  Vict.  c.  63  (incorporated  in  21  & 
22  Vict.  o.  98,  by  s.  4  of  that  Act)  to  enforce  by  bye- 
laws  continuing  penalties  for  continuing  offences. 

The  justices  being  of  opinion  that  what  had 
been  done  by  the  appelant  came  within  the  mean- 
ing of  bye  law  42,  and  that  such  bye-law  was  valid, 
and  that  the  appellant  was  not  absolved  from 
liability  by  havins  paid  the  fine  under  the  former 
conviction,  and  uiat  the  offence  (if  any)  was  a 
continuing  offence,  gave  judgment  against  the 
appellant,  and  adju(^ed  him  to  pay  a  continuing 
penalty  of  five  shillings  a  day  for  seven  days 
previous  to  the  issuing  of  the  summons. 

Whereupon  the  judgment  of  this  court  was  re- 
quired as  to  whether  the  justices  were  correct  in 
point  of  law  in  such  determination. 

ChiiUy  for  the  appellant. — Although  the  offensive 
thin^  which  the  Act  was  intended  to  prevent  may 
continue,  there  is  still  no  continuing  onenoe  on  the 

rb  of  the  appellant.  "  Structure"  in  sect.  34  of 
&  22  Yict.  c.  98  means  original  construction, 
not  the  keeping  constructed  any  number  of  years 
after.  The  remedy  which  ought  to  have  been 
taken  in  this  case  was  that  given  by  a  subsequent 
part  of  the  section  by  which  the  board  is  em- 
powered to  make  provisions  for  removing,  altering, 
or  pulling  down  any  work  begun  or  done  in  con- 
travention of  the  bye-laws.  Taken  together,  the 
two  enactments  mean  that  bve-laws  may  be  made 
for  regulating  buildings,  so  that  if  work  be  doing 
improperly,  a  preventive  penalty  may  be  inflicted, 
and  if  it  oe  actually  done  improperly,  it  may  be 
polled  down.  If  it  were  not  so,  a  builder  might 
be  liable  to  a  continuing  penalty  all  his  life,  whereas 
it  might  be  quite  out  of  his  power  to  abate  the 
offence  without  committing  a  trespass.  This  is  in 
&ct  the  present  case,  the  appellant  having  sold  the 
house.  If  the  bye-law  can  Dear  such  a  construction 
as  to  make  a  man  liable  for  ever  without  his  own 
&ult,  it  is  unreasonable  and  bad. 

GrompUm  for  the  respondent. — By  sect.  4  of  21 
&  22  Vict.  c.  98,  that  Act,  and  11  &  12  Vict.  c.  63 
are  to  be  read  together,  and  the  words  '*  continuing 
offence"  must  be  read  with  express  reference  to 
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the  offences  re&pecting  the  matters  specified  in  sect. 
34  of  21  &  22  Vict.  c.  98,  of  which  the  "  structure  of 
buildings  "  is  one.'  There  is  therefore  a  continuing 
offence  here.  [Keating  J. — ^The  offence  must  be 
one  capable  of  continuance.  How  do  you  propose 
to  make  the  continuance  of  the  wall  a  continuance 
of  the  offence  P  It  struck  me  at  first  that  if  it  were 
not  so  the  intention  of  the  Acts  might  be  defeated, 
but  that  is  met  by  Mr.  Gully  when  he  points  out 
that  the  wall  might  have  been  pulled  down.]  It  is 
submitted  that  the  board  are  not  confined  to  such 
a  high-handed  remedy  when  they  might  effect 
their  object  peaceably.  If  they  may  make  a  bye- 
law  regulating  the  structure  of  buildings,  surely 
thev  may  mc^e  one  to  prevent  the  continuance 
of  buildings  improi)erly  constructed.  The  mean- 
ing contended  tor  is  the  more  obvious  one,  and 
should  not  be  narrowed.  As  to  the  suggested  un- 
reasonableness of  the  bye  law,  and  as  to  its  pressing 
on  the  appellant,  notwithstanding  that  he  nad  sold 
the  house,  why  should  a  wrong-doer  be  excused, 
because  he  puts  it  out  of  his  own  power  to  abate 
the  wron^  P  If  a  man  were  to  put  a  noxious  thing 
on  his  neighbour's  land,  it  would  be  no  answer  to 
sav  that  he  must  commit  a  trespass  in  order  to 
taKe  it  away.  He  then  cited  BfOswell  v.  Prior,  12 
Mod.  635,  where  it  was  held  that  if  a  lessee  erect  a 
nuisance,  for  which  damages  are  recovered,  and 
the  nuisance  is  continued  by  his  under  lessee,  an 
action  for  the  continuance  of  the  nuisance  may  be 
brought  against  either. 

Keating,  J. — I  am  of  opinion  that  this  conviction 
cannot  be  supported.  It  appears  that  the  Local 
Board  of  Bishopwearmouth,  acting  under  ihe  pro- 
visions of  the  Public  Health  and  Local  Government 
Acts,  proceeded  to  make  bye-laws  under  the  powers 
given  them  by  those  Acts.  Now  sect.  115  of  the 
Public  Health  Act  of  1848  authorises  the  makinff 
of  bye-laws  in  the  following  terms  :  [The  learned 
Judge  read  the  section.]  Then  sect.  34  of  the 
Local  Government  Act  of  1858  specifies  the  various 
matters  in  respect  of  which  bye-laws  under  the 
PubHc  Health  Act  of  1848  may  be  made;  and 
amongst  these  matters  is  "the  structure  of  wsklls  of 
new  buildings  for  securing  stabiUty,  and  the  pre- 
vention of  fires."  This  is  a  very  wholesome  pro- 
vision, and  should  be  carried  out  in  the  smrit  in 
which  it  was  passed  by  the  Legislature.  By  the 
12th  bye-law  it  is  ordered  that  party-walls  should 
be  at  least  nine  inches  in  thickness.  The  defend- 
ant constructed  a  party-wall  of  only  half  the 
proper  and  legal  width.  Having  so  done,  he  exposed 
iiimself  to  a  penalty  under  the  bye  law,  and  was 
most  properly  convicted.  But  it  was  afterwards 
sought  to  make  him  liable  in  respect  of  the  same 
wall  for  a  continuing  offence  witnin  the  meaning 
of  sect.  115  of  the  Public  Health  Act  1848,  and  the 
42nd  bye  law  which  applies  that  part  of  it  which 
relates  to  continuine  offences.  I  think  that  this 
could  not  be  done.  I  think  "  continuing  offence  ** 
must  be  read  to  mean  an  offence  of  a  aature  which 
is  susceptible  of  continuance,  and  cannot  mean  an 
offence  similar  to  that  which  is  the  subject  of  the 
present  appeal.  That  continuing  penalties  can  be 
imposed  m  certain  cases  is  clear  enough.  Such 
cases  are  the  management  of  "  drainage,  water- 
closets,  ashpits,"  &c,  with  respect  to  some  of  which 
there  may  be  continuing  offences.  But  in  this 
instance  the  offence  was  tnat  the  defendant  built  a 
wall.  I  was  at  first  struck  by  the  argument  that 
unless  no  power  were  given  to  continue  the  penalty 
until  the  wall  was  pulled  down,  the  Acts  might  be 
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defeated;  and  if  it  had  been  impossible  to  carry  out 
the  intention  of  the  Acts  in  any  other  way,  I  might 
perhaps  have  yielded  to  the  force  of  that  argument, 
and  have  held  that  continuing  penalties  might  be 
enforced.  But  it  appears  from  the  latter  part  of 
sect.  34  of  the  Act  of  1848  that  the  board  has 
power  to  pnll  down  walls  improperly  built.  I  think 
that  this,  and  not  a  continuing  penalty,  is  the 
appropriate  remedy  to  meet  me  eviL  Nobody 
could  complain  of  it,  the  public  health  and  safety 
being  of  paramount  importance.  I  am  far  from 
saying  that  there  might  not  be  cases  in  which  even 
the  continuance  of  a  wall  might  not  render  a  person 
liable  to  a  penalty,  for  instance,  if  having  begun  to 
build  improperly,  he  were  to  go  on  miproperly 
buildinff ;  but  this  is  not  the  present  case,  and  I 
think  the  conviction  could  not  stand. 

HoNTMAK  J. — ^I  am  of  the  same  opinion.  It 
appears  that  an  information  was  laid  against  the 
deiendant,  charging  him  with  an  offence  against 
the  Local  Government  Acts  in  the  followiuff  terms. 
[The  learned  Judffe  read  the  informationj.  The 
bve-lawB  were  maae  under  the  Acts  of  1848  and 
1858,  and  they  ^ere  made  with  reference  to  sect. 
34  of  the  Act  of  1848,  as  may  be  seen  from  the 
heading.  Li  bye-law  12,  the  offence  aimed  at  was 
the  offence  of  buUdd/ng.  Then  we  have  bye-law  42, 
which  must  not  be  read  as  if  it  came  b&^t  bye  law 
12  and  aimed  at  any  offence  under  bye-law  12,  but 
must  be  intended  to  meet  the  case  of  any  offence 
which  is  capable  of  continuance ;  and  I  agree  with 
my  brother  Keating  in  thinking  that  sect.  115  of 
the  Act  of  1848  means  b^  "  contmuing  offence"  an 
"offence  of  a  nature  which  is  susceptible  of  con- 
tinuance." I  think,  therefore,  that  tiie  offence  in 
this  case  is  not  within  bye-law  42,  but  if  I  were 
driven  to  the  conclusion  that  it  was,  I  should  also 
be  driven  to  the  conclusion  that  bye-law  42  was 
unreasonable,  for  it  might  then  follow  from  it  that 
any  deviation  in  building  from  the  prescribed  limit 
— no  matter  how  small  the  deviation,  or  how  excus- 
able— ^might  render  a  man  liable  to  a  penalty  of 
700L  a  year  for  the  remainder  of  his  life. 

Conviction  quashed. 

Attorneys  for  the  appellant,  P.  K,  Wright,  for 
OUoer  and  BoitereU,  Sunderland. 

Attorney  for  respondents,  Befl,  Brodrick  and 
Gray. 


Thursday,  May  1, 1873. 

TuTiL  V,  The  Local  Board  of  ELealth  fob  West 

Ham. 

Highway — Bight  to  fiUup  ditches — Local  hoard  of 
health — Pi  eswm/ption. 

By  the  \Qih  section  of  the  ^  Vict,  c.  Ivi,  the  local 
hoard  when  they  thvnk  fit  may  cause  ^  ditches 
at  the  sides  of,  or  across  public  roads  and  public 
footpaths  to  he  filled  up,  and  may  substitute  pipe 
or  other  dravns  alongside  or  a^oss  such  roads. 

The  plaintiff  was  possessed  of  a  freehold  dose  ad' 
joining  a  public  highway.  By  the  side  of  the 
highway  was  a  low  fence  about  2ft,  high.  Then 
a  strip  of  greensward  averaging  10/%.  in  width, 
with  a  hroad  ditch  running  parallel  to  the  high- 
wa/u. 

The  close  was  separated  from  the  strip  of  greensward 
hy  a  paling  Sft  high. 

The  local  hoard  under  the  authority  of  the  Act  of 
Parliament  filled  up  the  ditch  and  substituted 
drain  pipes. 


Held,  thai  the  ditch  hevng  fenced  from  the  highway 
the  presumption  was  that  it  helon^ed  to  the  plain* 
tiff,  a/nd  also  that  as  the  section  referred  only  to 
ditches  hy  the  side  of  the  highway  the  Act  of 
Parliament  was  not  appUcahle, 

Special  Case. 

1.  Before  and  at  the  time  of  the  alleged 
trespass  hereinafter  mentioned  the  plaintiff  was 
possessed  of  a  close  of  land  in  the  district  of 
West  Ham,  in  the  county  of  Essex.  The  said 
close  was  and  is  bounded  on  the  west  by  the  piuUio 
rmui  called  Upton-lane,  in  the  said  district. 

2.  The  said  land  of  the  plaintiffs  before  and 
at  the  time  of  the  alleged  trespass  was  and  is 
stiU  enclosed  by  a  close  fence,  8fb.  high.  Oatside 
tins  fencing,  and  between  it  and  the  metalled  road- 
way of  Upton-lane  was  a  slip  of  land  aveinfiing 
Oft.  in  width  and  separated  from  the  said  roadway 
bv  wooden  posts,  aoout  2ft.  in  height,  with  rails 
along  the  tops.  In  this  strip  of  land  was  a  ditch 
o  f  tne  avera^  width  of  5ft.  Three  feet  in  width 
of  the  said  slip  was  occupied  by  the  bank  of  the 
said  ditch  which  was  on  the  east  side  of  the  ditch 
next  to  the  said  high  fence,  and  was  covered  with 
grass,  and  on  the  west  side  of  the  ditch  next 
to  the  posts  and  rails  was  the  remaining  one 
foot  of  the  strip  likewise  covered  with  grass. 
The  said  posts  and  rails  abutted  on  the  said 
roadway.  The  said  ditch  was  the  only  means  of 
draining  Upton-lane,  there  being  no  ditch  on  the 
other  side.  Before  and  at  the  time  T)f  the  alleged 
trespass  there  were  remains  or  stumps  of  two  old 
posts  on  the  slip  of  land,  and  the  plamtlff  claimed 
and  still  claims  the  whole  strip,  including  the  said 
ditch  and  posts  and  rails.  The  said  strip  of  land 
was  open  to  the  said  roadway,  except  as  divided 
by  the  said  posts  and  rails. 

3.  The  smd  ditch,  bank,  posts,  and  rails  had 
existed  as  above  described  for  forty  years,  and 
during  that  time  the  plaintiff  and  his  predecessors 
in  title  had  been  in  possession  of  the  said  dose  of 
kmd,  and  had  from  time  to  time  repaired  the 
said  posts  and  raQs.  They  had  also  been  repaired 
during  the  said  period  two  or  three  times  by  the 
surveyor  of  hignways  for  the  said  district,  and 
once,  twelve  years  since,  by  the  defendants,  but 
there  was  no  evidence  to  show  that  the  plaintiff  or 
his  predecessors  in  title  knew  of  the  repairs  being 
done,  either  by  the  surveyor  of  highways,  or  by 
the  defendants. 

4.  Before  and  at  the  time  of  the  alleged  tres- 
pass there  were  and  still  are  standing  on  the 
south  side  wooden  posts,  about  3ft.  6in.  in  height, 
with  an  iron  railing  from  one  to  the  other  frontiiig 
the  land  of  an  adjoming  owner. 

5.  The  defendiEmts  are  the  Local  Board  of 
Health  for  the  district  of  West  Ham  mentioned  in 
the  Act  of  Parliament,  passed  in  the  30th  year  oi 
the  reign  of  the  Queen  (c.  56)  a  copy  whereof  ac- 
companies and  is  to  be  taken  as  part  of  this  case^ 
and  by  the  16th  section  of  the  said  Act  they  are 
empowered  to  cause  ditches  at  the  sides  of  publio 
roads  in  their  districts  to  be  filled  up  and  to  sub- 
stitute pipe  or  other  drains  alongside  such  roads, 
and  the  surplus  of  land  gained  by  filling  up  such 
ditches  may  if  the  local  board  so  thinks  nt  and 
direct  be  tlux>wn  into  such  roads  and  be  repairable 
as  part  thereof,  and  be  under  the  contnu  of  the 
local  board. 

6.  The  defendants  intending  to  act  under  the 

S revisions  of  the  said  Act,  on  or  about  the  Ist 
'eb.  1869,  caused  the  said  ditch  to  be  filled  op 
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and  the  said  wooden  posts  and  rails  to  be  removed ; 
and  directed  that  the  sorfiioe  of  the  land  gained 

a  filling  np  the  ditch  should  be  thrown  into 
)ton-lane.  Before  filling  np  the  said  ditch  they 
caused  to  be  laid  down  9in.  drain  pipes  in  the  bed 
of  the  ditch  to  join  a  then  existing  brick  drain  at 
or  near  the  northern  point.  These  pipes  also 
eoDunnnicated  with  other  drain  pipes  laid  across 
the  road. 

7.  Afterwards  the  plaintiff  caused  to  be  erected 
other  posts  and  rails  on  the  site  of  those 
that  had  been  removed,  but  the  defendants  on  or 
about  the  14th  May  1869  caused  these  posts 
and  nuls  also  to  be  removed. 

The  question  for  the  opinion  of  the  court  is 
whether  the  defendants  were  justified  in  causing 
the  said  ditch  to  be  filled  up,  and  the  said  posts 
and  rails  to  be  removed.  If  the  court  shall  oe  of 
opinion  in  the  affirmative,  judgment  shall  be  en- 
tered for  the  defendants  with  costs  of  defence.  If 
the  court  shall  be  of  opinion  in  the  negative, 
judgment  shall  be  entered  for  the  plaintiff  for  the 
enm  of  5Z.  as  damages,  and  with  costs  of  suit. 
The  court  is  to  be  at  liberty  to  draw  any  inferences 
or  find  any  facts  which  in  the  opinion  of  the  court 
a  juiy  ought  to  have  drawn  or  found. 

By  the  16th  section  of  the  80  Vict.  c.  Ivi.  it  was 
enacted  that  the  local  board  when  they  think  fit 
may  cause  the  ditches  at  the  sides  of  or  across 
pablic  roads  and  bye  ways  and  public  footway  to 
be  filled  up,  and  to  substitute  pipe  or  other  drains 
alongside  or  across  such  roads  and  ways,  with  ap- 
propriate shoots  and  means  of  conveying  water 
firom  such  roads  and  ways  thereunto,  and  from 
time  to  time  to  repair  and  amend  the  same,  and 
the  BUi^Eace  of  'the  tand  gained  b^  filling  up  such 
ditches  may,  if  the  local  bcMLrd  so  think  fit  and  direct, 
bethrown  into  such  roads  and  ways  and  be  repairable 
as  part  thereof  and  be  under  the  control  of  the  local 
board. 

Day,  Q.G.  (with  him  0.  Lcmyon)  for  the  plaintiff. 
—The  point  arises  under  the  loth  section  ot  the  Act 
which  enables  the  local  board  to  fill  up  the  ditches. 
The  presumption  is,  that  the  railing  is  in  the  owner 
of  the  freehold  of  the  adjoining  land,  and  the  local 
board  must  establish  a  dedication.  In  Steel  v. 
Priekett  (2  Stark,  463)  the  presumption  was  stated 
to  be  that  waste  land  adjoining  the  road,  belongs 
to  the  owner  of  the  adjoining  u*eehold,  and  not  to 
the  lord  of  the  manor,  and  so  also  in  drove  v.  West 
(7  Taunt.  39)  it  is  said  ptimd  fade,  the  presumption 
is  that  a  strip  of  land  lying  between  a  nighway  and 
the  adjoining  enclosure  is  as  well  as'  the  soil  of 
the  highway  ad  medium  jUuan  vice,  the  property  of 
the  owner  of  the  enclosure,  although  that  presump- 
tion is  capable  of  being  either  done  away  with  or 
obnsideraoly  narrowed  b^  other  evidence. 

Prentice,  Q.G.  and  Tvndal  Atlcineon  for  the  de- 
fendants.— ^The  question  is  not  whether  the  ditch 
and  fence  belongs  to  the  plaintiff  or  not,  but  the 

Suestion  the  court  has  to  decide  is,  whether  the 
itch  is,  under  the  16th  section,  such  a  ditch  as  the 
local  board  have  power  to  fiU  up.  I  do  not  say 
the  ditch  is  not  the  plaintiff's  property,  nor  that 
it  is  part  of  the  highway ;  if  it  were  I  should  want 
an  Act  of  Parliament.  The  intention  of  the  Legis- 
lature was  that  the  local  board  should  fill  up  the 
ditch  and  put  down  drain  pipes.  The  ditch  is  by 
the  side  of  the  highway,  therefore  it  is  of  no  im- 
portance whether  the  posts  and  rails  are  between 
the  ditch  and  the  road  or  not. 
Keatiko,  J. — ^This  case  involves  some  difficulty 


in  consequence  of  the  findings  of  the  arbitrator 
who  settled  the  case,  not  beinff  very  precise.  The 
defendants  claim  to  fiU  up  the  ditch  under  the  pro- 
visions of  the  16th  section  of  the  Act  of  Parliament, 
by  which  they  may,  when  they  think  fit,  cause  the 
ditches  at  the  sides  of  the  public  roads  to  be  filled 
up.  The  simple  question  comes  to  this,  whether 
the  ditch  in  Question  is  a  ditch  by  the  side  of  the 
road  within  tne  meaning  of  the  statute.  Now,  it 
appears,  that  first  there  is  a  low  fence,  then  a 
strip  of  ground,  then  the  ditch  in  question 
which  divides  the  strip  nearly  in  half,  and  then 
the  high  fence.  Now,  the  difficulty  I  have  in 
finding  that  this  is  a  ditch  b^  the  side  of  the 
road  IS  that  the  post  and  rails  come  between 
the  road  and  the  strip,  and  I  think  it  clear  the 
rails  had  been  put  up  for  the  puipose  of  preventing 
injury  to  persons  using  the  hiffhwav.  If  this 
had  appeared  by  the  case  I  snould  have  little 
difficulty  in  decioing  the  question,  but  it  does  not 
appear.  The  posts  have  been  from  time  to  time 
repaired  by  the  owner,  and  the  surveyors  have 
also  oocasionally  done  repairs,  but  without  the 
Imowledge  of  the  owner.  The  defendants  have 
taken  away  the  posts  and  rails,  and  therefore 
they  clfdm  a  right  of  interference  with  the  ditch, 
although  they  could  not  get  at  it  without  first 
removmg  the  posts  and  rails.  Such  inter- 
ference was  never  in  the  contemplation  of  the 
Legislature.  I  find,  also,  that  the  fence  was 
carried  on  in  a  straight  line  beyond  the  point  at 
which  the  ditch  stopped,  which  strengtneDS  the 
inference  that  it  was  not  put  up  by  the  surveyors, 
but  by  the  a4Joinine  owper.  It  was  argued  on 
behalf  of  the  defen&nts  that  the  fence  was  put 
up  for  the  protection  of  the  public  against  falling 
into  the  ditch,  and  it  may  very  well  be  the  (»se 
that  the  fence  was  put  up  by  the  adjoining 
owner,  and  I  think  the  Legislature  did  not  intend 
to  interfere  with  such  cases.  If  it  were  a  nui- 
sance it  could  be  dealt  with  by  the  previous 
section,  and  the  board  would  have  ample  powers 
to  deal  with  it.  Upon  the  best  consideration  I 
can  give  the  case  I  think  it  does  not  come 
within  the  16th  section,  and  our  judgment  must  be 
for  the  plaintiff. 

HoNTKAN,  J. — I  quite  agree  with  what  has 
been  said.  The  16th  section  gives  the  local 
board  power  to  fill  up  the  ditches,  and  to  sub- 
stitute pipes  and  drains,  and  the  suiface  gained  by 
filling  up  the  ditches  may  be  thrown  into  the  high- 
way. Now,  the  ditch  must  adjoin  the  hiffh  road; 
if  the  strip  be  part  of  the  road  or  part  of  the  ditch 
it  would  equally  join  the  road,  but  if  the  defendants 
do  not  make  out  that  the  ditch  is  adjoining  the 
highway  to  our  satisfaction  (for  we,  sitting  here  as 
a  ]ury,  must  determine  the  facts),  they  cannot  com- 
phun,  the  onus  of  proof  being  upon  them,  if  our  con- 
clusions are  erroneous.  We  mow  that  the  plain- 
tiff luul  been  in  possession  of  the  adjoining  close, 
and  had  from  time  to  time  repaired  the  posts 
and  rails,  so  that  he  had  exercised  acts  of  ownership 
over  the  ground.  If  there  had  been  no  posts 
and  rails  I  might  have  decided  differently,  but 
I  think  that  under  the  circumstances  our  judg- 
ment should  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 
Attorney  for  the  plaintiff,  MiUs  and  Lockyer.\ 
Attorney  for  the  oefendant,  PonH/ex, 
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COUBT  OF  SXCKEQUSB. 

Beporfced  >7  T.  W.  Sauitdsbs  aod  H.  Lsioh,  Eaqn., 
BurriBter8>at-Law. 


Friday,  Jwm  6, 1873. 

The  Gttabdians  op  the  Pooe  op  the  Bjngston 
Union  v.  The  Landed  Estates  Company  (Ldcited). 

Mistrial — View  by  the  jwry — Trial  in  the  absence 

of  the  viewers. 

The  defendants  had  obtained  a  rule  for  a  view, 
whdch  was  accordingly  had,  hut  v/pon  the  trial 
coming  on  ai  the  assizes  all  the  viewers  were  em- 
pommelled  a/nd  engaged  vn  trying  a  cause  in 
another  court.  As  this,  however,  was  the  last 
ca/use  on  the  list,  the  learned  judge  (a>gainst  the 
consent  of  the  defendants)  determvned  upon  trying 
it,  and  other  jwrors  were  empa/n/nelled  instead  of 
the  viewers,  and  a  verdict  was  returned  for  the 
plaintiffs. 

Held,  that  this  was  a  mdetrial,  and  a  rule  for  a  new 
trial  was  accordingly  made  absolute. 

This  was  a  rule  callmg  upon  the  plaintiffs  to  show 
canse  why  the  verdict  found  for  the  defendants 
should  not  be  set  aside  and  a  new  trial  had,  on  the 
ground  that  the  cause  was  tried  by  a  wrong  jury 
after  the  risht  jury  had  been  sworn  to  tiy  the 
cause,  and  uie  trial  had  been  adjourned  for  that 
purpose. 

Tne  plaintiffs  were  the  local  authority  under  the 
23  <Sb  24  Vict.  c.  77  (Nuisances  Removal),  and  the 
defendants  were  a  limited  liability  company  who 
had  purchased  certain  houses,  who  had  oeen  con- 
victed in  certain  penalties  and  costs  amounting  to 
1592.  6«.  2d,  for  certain  nuisances  committed  with 
respect  to  these  premises,  and  to  recover  which 
penalties  the  present  action  was  brought.  The 
defendants  had  obtained  a  rule  for  a  view  by  the 
jury,  which  was  accordingly  had,  and  the  cause 
was  set  down  for  trial  at  the  last  Kingston  Assizes, 
and  was  called  on  before  the  Lord  Chief  Justice 
on  the  3rd  April,  when,  in  consequence  of  the 
indisposition  of  Mr.  Montague  Chambers,  the 
leading  counsel  -for  the  plaintiffs,  the  trial  was 
postponed  to  a  later  perioa  of  the  Assizes.  Upon 
the  8th  April  the  cause  (which  was  then  the  last 
one  in  the  list)  was  called  on  for  trial  before  Mr. 
Justice  Brett  (the  other  judge  in  the  commission), 
when  it  appeared  that  the  jurors  who  had  had  the 
view  were  actuaUy  empannelled  and  trying  a  cause 
in  the  other  court  before  the  Lord  Chief  Justice. 
Being  the  last  cause,  his  lordship  decided  upon 
taking  it,  although  the  defendants  objected  to  tnat 
course  being  adopted.  The  jurors  who  had  had 
the  view  were  accordingly  <»lled,  in  accordance 
with  sect.  24  of  the  6  Geo.  4,  c.  50,  which  enacts 
"  That  where  a  view  shall  be  allowed  in  any  case 
those  men  who  shall  have  had  the  view,  or  such  of 
them  as  shall  appear  upon  the  jury  to  try  the  issue, 
shall  be  first  sworn,  and  so  many  only  shall  be 
added  to  the  viewers  who  shall  appear,  or  shall, 
after  all  defaulters  and  challenges  allowed,  make 
up  a  full  jury  of  twelve ;"  and,  being  all  engaged 
in  the  other  court,  none  of  them  answered, 
whereupon  other  jurors  were  empannelled  and 
the  cause  was  tried,  resulting  in  a  verdict  for  the 
plaintiffs. 

Montague  Ohcmbers,  Q.C.,  and  L,  D.  Powles 
showed  cause,  and  contended  that  there  was  no 
mistrial,  for  that  upon  a  correct  interpretation  of 
the  24th  section  of  the  6  Geo.  4,  c.  50,  it  was  only 
necessary  that  the  jurors  who  had  had  the  view 


should  be  calted,  and  that  upon  their  nottippear- 
ing,  other  jurors  might  be  suDstituted. 

7.  Brown,  Q.C.,  and  F,  J,  Smith,  in  support  of 
the  rule,  were  not  called  upon. 

Ejblli,  C.B. — This  role  must  be  made  absolate, 
as  there  has  unquestionably  been  a  mistrial.  The 
viewers  ought  to  have  been  present. 

Ma&tin,  B. — I  quite  concur  that  the  rule  most 
be  made  absolute,  for  I  think  that  it  is  imperative 
that  according  to  the  6  Geo.  4,  c.  50,  s.  24,  those  of 
the  jury  who  have  had  a  view  must  be  present  at 
the  trial.    There  was  clearly  a  mistrial. 

Pollock,  B.,  concurred.  Bule  absolute. 

Plaintiff^s  attorneys,  E,  0,  Bherrard  for  R,  P. 
Bartrop,  Kingston. 

Defendant's  attorneys,  8mA^  and  Oo, 


Friday,  June  13, 1873. 

Maw  v,  Hindmabsh. 

Implied  covenant  —  Public  house  —  Forfei^re  of 

licence  by  misconduct  of  tenant 
Upon  the  letting  by  parol  of  a  public-hotue  there  is 
no  implied  agreement  or  covenant  that  the  tena/iU 
shall  00  no  act  whereby  the  licence  shall  becoms 
forfeiied, 
A,  took  by  parol  a  licensed  public-house  of  B.,  but 
hamvrig  been  three  times  convicted  of  offences  coti- 
nected  udth  the  mxmagemsnt  of  such  house  fhs 
nuxgistraies  refused  to  renew  the  licence.    Upon 
an  a/Aion  by  B,  agamet  A.  upon  his  implied  eope- 
nani  not  to  suffer  the  premises  to  be  used  in  a 
m^rmer  calculated  to  produce  a  forfeiiure  of  the 
licence : 
Held,  thai  no  such  covenant  could  be  implied,  and 

that  the  action  could  not  be  mmntained. 
This  was  a  rule  obtained  by  the  defendant  calling 
upon  the  plaintiff  to  show  cause  why  the  damages 
should  not  be  reduced  to  25L  pursuant  to  leaTo 
reserved  on  the  gi^und  that  there  was  no  warranty 
that  the  licence  should  not  be  fori'eited.  The  two 
first  counts  were  for  dilapidations,  and  the  third 
count  was  as  follows :  ''That  the  defendant  be- 
came and  was  tenant  to  the  plaintiff  of  a 
messuage  and  premises  of  the  plaintiff*,  that  is 
to  say  a  licensed  public-house,  upon  the  terms 
that  the  defendimt  should  not  permit  or  suffer  the 
same  to  be  used  or  use  them  as  a  brothel,  or  a 
disorderly  house,  or  as  a  common  gaming  house, 
or  knowingly  suffer  the  same  premises  to  be  used 
in  a  manner  calculated  to  proauoe  a  forfeiture  of 
the  licenses  for  the  sale  of  wines,  spirits^  and  beer, 
granted  to,  or  prevent  the  renewal  thereof  to,  the 
defendant  as  tenant  of  the  said  public-house.  Tet 
the  defendant  did  permit  and  suffer  the  same  to 
be  used  and  did  use  the  same  as  a  brothel  and 
disorderly  house,  and  as  a  common  gaming  house, 
and  knowingly  suffer  the  same  to  be  used  in  a 
manner  calculated  to  create  a  forfeiture  of  the 
said  licences,  and  prevent  the  renewal  thereof, 
whereby  the  said  licenses  were  lost  and  not 
renewed.  And  the  plaintiff  says  that  by  reason 
of  the  premises  in  the  declaration-  mentioned  the 
plaintiff  was  unable  to  let  the  said  messuage  and 
premises  as  a  pablic-house,  or  at  all,  and  the  same 
oecame  and  were  lessened  in  value,  and  the  plain- 
tiff was  put  to  expense  in  and  about  certain 
reasonable  applications  to  the  proper  magistrates 
in  that  behalf  to  renew  the  said  licences."  The 
defendant  by  his  pleas  traversed  the  various  counts. 
The  action  was  tried  at  the  last  assizes  for  Dur- 
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Iii^n,  before  Pollock,  B.,  when  it  appeared  that 
ihe  defendant  took  of  the  plaintiff  a  pnblio-hoase 
atoate  at  Bishop's  Ancklsmd,  called  *'  The  Alma 
Hotel"  The  letting  was  b^  a  verbal  agreement 
acUji  and  the  defendant  having  been  three  times 
gammarilv  convicted  by  the  magistrates  of  offences 
oonnectod  with  the  manner  in  which  he  conducted 
the  house  they  ultimately  refused  to  renew  his 
lioencet  and  the  licence  to  the  house  was  conse- 
quently lost.  This  action  was  accordingly  brought 
bv  the  landlord  to  recover  the  amount  of  certain 
dilapidations,  and  compensation  for  the  loss  of  the 
lioenoe  to  the  house ;  the  former  was  estimated  at 
252.  and  the  latter  at  bOl.  At  the  trial  the  learned 
jndge  was  of  oninion  that  the  action  for  the 
damage  for  the  loss  of  the  licence  could  not  be 
maintained.  He  however  left  the  case  for  the 
jmywho  returned  a  verdict  for  the  plaintiff  for 
75L,  501,  of  this  amount  being  in  respect  of  the 
loss  of  the  licence. 

Trotter  {HerscheU,  Q.C.  with  him)  showed  cause. 
--Although  the  letting  of  the  pnbUc-house  was  a 
parol  one  there  was  an  implied  i^eement  that 
the  tenant  would  do  nothing  to  ii\jure  the  pre- 
mises. In  consequence  of  the  defendant's  mis- 
oondnot  the  licence  to  the  house  was  lost,  and  so 
the  premises  were  greatlv  deteriorated  in  value, 
equally  as  though  they  had  been  partially  de- 
stroyed. There  must  be  taken  to  be  an  implied 
undertaking  on  the  part  of  the  defendant  that  he 
would  keep  the  licence  alive,  and  was  to  restore 
the  propeiiy  in  the  same  condition  as  he  received 
il.  [Pollock,  B. — This  is  not  like  an  actual  phy- 
idcal  damage  to  the  house.  Take  the  case  of  a 
carriage  let  out  on  hire  to  a  party.  If  he  does  a 
physiod  injury  to  it  he  would  be  liable  to  make  it 
good ;  but  sup^se  he  lets  it  out  to  a  person  who 
carries  on  an  in&mous  trade,  it  may  oamage  the 
carria^  as  regards  its  letting  value  to  other  per- 
sons, but  that  would  not  be  an  actionable  damage. 
Mabtiv,  B. — I  cannot  see  that  there  is  any  implied 
contract  of  the  kind  in  this  case.  Kellt,  G.B. — 
The  tendency  of  modem  decisions  is  not  to  imply 
oovenants.~j  It  surely  must  have  been  in  the  mincfs 
of  the  parties  that  the  defendant  should  do  nothing 
whereby  a  forfeiture  of  the  licence  should  take 
place,  such  forfeiture  greatly  depreciating  the 
value  of  the  premises.  [Kellt,  G.B. — ^The  im- 
pression of  the  court  is  that  the  action  cannot  be 
maintained,  but  if  Mr.  Holker  has  any  authority 
by  which  to  assist  our  opinion  we  shall  be  glad  to 
hear  it.] 

Holksr,  Q.O.  {Abbs  with  him.) — There  is  no 
authority  ezactlv  in  point  in  such  a  case,  but  it  is 
well  established  that  the  court  will  not  imply  a 
covenant  even  to  keep  premises  in  repair. 

Kellt,  G.B. — In  the  absence  of  any  authority 
for  such  an  implied  contract  or  covenant  as  is 
contended  for  by  the  plaintiff,  I  am  undoubtedly  of 
opinion  that  this  rule  should  be  made  absolute. 

Maktin,  B. — I  quite  agree  with  the  rest  of  the 
court  that  there  is  no  such  implied  contract.  To 
imply  such  a  covenant  would  really  be  to  turn  a 
court  of  law  into  a  legislative  body.  Parties  must 
make  their  own  contracts. 

Pollock,  B.  concurred. 

Bule  dbsohUe, 

Attorney  for  the  plaintiff.  Mow,  Bishop's  Auck- 
land. 

Attorney  for  the  defendant,  J.  P.  Dolphin, 
Wolsingham. 


CBOWV  OLBEB  BE8SBVED, 

Beported  hj  Jokh  Tsompsoh,  Esq.,  Bazxister-at-Law. 

Satwrda/y,  May  3, 1873. 

(Before  Bovell,  G.J.,  Bramwell,  B.,  Bla.cebx7BK,  J., 
Archibald,  J.,  and  Hontman,  J.) 

Beg.  V,  Gtjllum. 

Ernbezzlement — Servomt — Receipt  of  money  as  siich 

—24  ^  25  Vict,  c.  96,  ».  68. 
Prisoner  was  employed  hy  B,  to  navigate  a  barge 
a/nd  was  entitled  to  half  the  ea/mvngs  after  deduct* 
ing  the  expenses.    His  whole  time  was  i/n  8*s  ser- 
vice, amd  his  duty  was  to  account  to  8,  on  his 
return  after  every  voyage. 
In  October  prisoner  was  sent  with  a  barge  load  of 
bricks  to  L.,  and  iSoas  there  forbidden  by  8,  to 
take  back  manure  for  P,    Notunthstanding  this 
prisoner  took  the  numure  and  received  42.  for  the 
freight,  a^d  appropriated  it  to  his  own  tue.    It 
was  not  proved  thai  he  professed  to  ca/rry  the 
manure  or  receive  the  fr&iaht  for  Ms  master,  and 
the  servant  who  paid  the  il,  said  that  it  was  for 
the  ca/rriage  of  the  manwre,  bvi  he  did  not  know 
for  whom  it  was  paid. 
Held,  thai  the  prisoner  could  not  be  convicted  for 
ernbezzlement,  as  the  money  was  not  received  in 
the  name  or  for  or  on  account  of  his  m,aster. 
Case  reserved  for  the  opinion  of  this  court  at  the 
adjourned  quarter  sessions  for  the  county  of  Kent 
held  on  the  7th  March,  1873. 

Samuel  Gullum  was  indicted  as  servant  to 
George  Smeed  for  stealing  22.  the  property  of  his 
master  George  Smeed. 

The  evidence  showed  that  the  prisoner  was  em- 
ployed by  Mr.  Smeed,  of  Sittingboume,  Kent,  as 
captain  of  one  of  Mr.  Smeed's  barges. 

The  prisoner's  duty  was  to  take  the  barse  with 
the  cargo  to  London  and  to  receive  back  such 
return  cargo,  and  from  such  persons  as  his  master 
should  direct. 

The  prisoner  had  no  authority  to  select  a  return 
cargo,  or  take  any  other  cargoes  but  those  ap- 
pointed for  him. 

The  prisoner  was  entitled  by  way  of  remu- 
neration for  his  services  to  half  the  earnings  of 
the  barge  after  deducting  half  the  sailing  expenses, 
Mr.  iSmeed  paid  the  other  half  of  such  expenses. 

The  prisoner's  whole  time  was  in  Mr.  Smeed's 
service. 

It  was  the  duty  of  the  prisoner  to  account  to 
Mr.  Smeed's  manager  on  his  return  home  to  Sit- 
tingboume after  every  voyage.  In  October  last, 
by  direction  of  Mr.  Smeed,  the  prisoner  took  a 
load  of  bricks  to  London.  In  London  he  met  Mr. 
Smeed,  and  asked  if  he  should  not  on  his  return 
take  a  load  of  manure  down  to  Mr.  Pye,  of  Guxton. 
Mr.  Smeed  expressly  forbade  his  taking  the  manure 
to  Mr.  Pye,  and  directed  him  to  return  with  his 
barge  empty  to  Burham,  and  thence  take  a  cargo 
of  mud  to  another  place,  Murston. 

Going  from  London  to  Burham  he  would  pass 
Guxton. 

Notwithstanding  this  prohibition,  the  prisoner 
took  a  barge  load  of  manure  from  London  down  to 
Mr.  Pye  at  Guxton,  and  received  from  Mr.  Pye's 
men  4Z.  as  the  freight. 

It  was  not  proved  that  he  professed  to  carry 
the  manure,  or  to  receive  the  freight  for  his 
master.  The  servant  who  paid  the  42.  said  that 
he  paid  it  to  the  prisoner  for  the  carriage  of  the 
manure,  but  that  he  did  not  know  for  whom. 
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[0.  Cas.  R. 


Early  in  December  the  prisoner  returned  home 
to  Sittmgboume,  and  professed  to  give  an  account 
of  his  voyage  to  Mr.   Smeed*s   manager.     The 

Erisoner  stated  that  he  had  taken  the  bricks  to 
ondon,  and  had  returned  empty  to  Burham  as 
directed  by  Mr.  Smeed,  and  tmt  there  he  had 
loaded  with  mud  for  Murston. 

In  answer  to  the  manager's  inauiries,  the 
prisoner  stated  that  he  had  not  brougnt  back  any 
manure  in  the  barge  from  London,  and  he  never 
accounted  for  the  4Z.  received  from  Mr.  Pye  for 
the  freight  for  the  manure. 

The  jury  found  the  prisoner  not  guilty  of  lar- 
ceny, but  guilty  as  servant  to  Mr.  Smeed  of  em- 
bezzling 2Z. 

It  ajppearinff  to  the  Justices  doubtful  whether 
the  prisoner  navin^  taken  the  cargo  of  manure 
without  the  authority  and  contrary  to  the  ez- 

Eressed  direction  of  his  master,  could  be  said  to 
ave  received  the  42.  for  his  master  or  by  virtue  of 
his  emplojrment,  and  it  not  being  shown  that  he 
professed  to  receive  it  for  or  on  account  of  his 
master,  the  Justices  request  the  opinion  of  the 
Court  of  Grown  Cases  Beserved  upon  the  question, 
namely, 

Whether  on  the  above-mentioned  state  of  facts 
the  prisoner  could  properly  be  convicted  of  em- 
bezzlement. 

(Signed)       John  G.  Talbot, 
Chairman  of  West  Kent  Quarter  Sessions. 

No  counsel  appeared  for  the  prisoner. 

E,  J,  Smith  (Morton  W,  Bm/Uh  with  him)  for 
the  prosecution. — The  question  is  whether  the 
conviction  for  embezzlement  as  a  servant  can  be 
sustained.  The  24  &  25  Vict.  c.  96,  s.  68,  differs 
from  the  previous  enactment,  7  A  8  Geo.  4,  c.  29, 
s.  47,  by  the  omission  of  the  words,  "  by  virtue  of 
such  emplojrment."  Under  the  former  Act  it  was 
not  sufficient  that  a  clerk  or  servant  had  received 
and  embezzled  the  money  of  his  employer,  unless 
he  had  received  it  by  virtue  of  his  employment. 
[BoviLL,  C.  J.— The  case  of  Bex  v.  Snowley  (4  Oar.  &  P. 
399),  is  almost  identical  with  this,  but  that  case 
was  before  the  24  &  25  Yict.  c.  96.  Blackbubn,  J. 
How  do  you  make  out  that  on  the  receipt  of  the 
money  by  the  prisoner,  it  was  received  into  the 
possession  of  tne  prosecutor,  his  employer?  If 
upon  that  receipt  it  became  the  master  s  property, 
there  would  be  an  end  of  the  case,  but  how  do  you 
establish  thatP]  The  money  was  paid  to  the 
prisoner  for  the  owner  of  the  barge.  In  Rex  v. 
Hartley  (Bus.  &  By.  139),  which  was  like  this  case, 
the  facts  were  these:  —  The  prosecutor  had  a 
colliery  and  barges,  and  employed  the  prisoner  as 
captain  of  one  of  his  barges  to  carry  out  and  sell 
coals,  and  his  duty  was  to  bring  back  the  money 
for  which  the  coals  sold,  but  he  was  entitled  to 
two-thirds  of  the  difference  between  such  money 
and  the  value  at  the  colliery  and  duties.  He  sold 
coals  so  received  by  him  at  188.  per  chaldron,  ^e 
value  at  the  collierv  being  14^.  Me  embezzled  the 
money  received.  It  was  held  that  he  was  a  servant 
within  the  statute,  and  guilty  of  embezzling  so 
much  of  the  money  as  equalled  the  value  at  the 
colliery  and  duties.  [BLACKBimN,  J. — ^The  wa^  the 
money  was  earned  here  was  in  express  disobedience 
of  the  master*s  commands.  "Bovill,  C.  J. — It  seems 
to  be  a  misuser  of  his  employer's  property  by  the 
prisoner  to  earn  monev  for  himself.  Archibald,  J. 
— Could  the  master  have  brought  an  action  for 
money  had  and  received  for  this  money  P]  In 
Beg.  V.  Harris  (6  Cox  C.  C.  363;   Dears.  C.  C. 


334),  a  miller  of  a  county  gaol,  grinding  com 
contrary    to    his   dutv   and    appropriating    the 
money  received  for  the  grinding,  was  held  not 
to  have  received  the  money  by  virtue  of  his  em^ 
plo^ent,  and  upon  a  case  reserved.  Pollock,  C.  B. 
dehvered  the  following  judgment: — ^''The  only 
point  on  which  we  give  our  unanimous  opinion  is, 
that  upon  the  facts  stated  it  appears  that  the  prisoner 
had  no  rifht  to  receive  ana  grind  any  com  on 
behalf  of  his  masters,  except  such  as  was  brou^t 
to  him  with  a  ticket.    The  reasonable  condusiOQ 
to  be  drawn  from  his  receiving  and  grinding  the 
grain  without  a  ticket  is,  that  he  intended  to 
make  an  improper  use  of  the  machinery  intrusted 
to  him,  by  usmff  it  not  for  the  benefit  of  his 
masters,  but  for  me  benefit  of  himself.    We  think 
therefore  that  the  money  which  he  received  was 
not  received  on  account  of  his  masters,  and  that 
he  cannot  be  said  to  be  guilty  of  embezzlement." 
Mr.  Qreaves,  in  2  Bus.  on  Cnmes,  453  (4th  edit), 
has  the  following  note  upon  Beg,  v.  Harris:— 
In  Beg,  v.  Hams,  FoUock,  C.  B.,  in  the  argu- 
ment said,  ^'  If  a  workman  employed  in  a  black- 
smith's   shop,   who   has   engagea    to   give   Ins 
master  his  whole  services,  is  asked  by  some  one  to 
do  a  little  work  in  the  shop  which  only  requires 
labour,  and  he  does  the  work  and  says  to  the  man, 
'  Pay  me  twopence  for  the  job  and  say  nothing 
about  it,'  the  workman  could  not  be  indicted  for 
embezzling  the  twopence,  though  he  might  be 
ffuilty  of  a  breach  of  his  contract,  which  was  to  give 
his  master  his  entire  labour.    The  supposed  case 
is  plainly  distinguishable  from  this  case.    There 
the  man's  own  b<^y  labour  would  earn  the  money. 
Here  the  money  was  earned  by  the  mill  of  the 
county,  and  clearly  for  any  work  done  by  it  the 
county  miffht  recover  payment.  The  decision  itself 
seems  to  oe  erroneous ;  for  the  prisoner  could 
only  work  the  mill  '  by  virtue  of  his  employ- 
ment,' and  it  is  quite  clear  that  the  county  might 
recover  from  the  prisoner  any  money  received  hj 
him  as  monev  had  and  received  to  their  use,  for  it 
was  earned  bv  their  mill,  and  the  prisoner  was 
paid  for  all  the  work  he  oontributea  towards  it, 
and  this  plainly  proves  that  the  money  was  in  fact 
received  for  and  on  account  of  his  masters,  though 
by  a  fraudulent  juggle  he  attempted  to  show  it 
was  not  so  received.    Bex  v.  Snowlev,  was  ap- 
proved of  by  Parke,  B.,  in  this  case ;  but  in  the 
Committee  oS  the  Lords  on  the  Criminal  Bills  of 
1860,  on  my  reading  that  case.  Lord  Wensleydale 
and  all  the  law  lords  greatly  disapproved  of  it» 
and  unanimously  agreed  to  the  propriety  of  pre- 
venting such  a  failure  of  justice  in  future  by  alter- 
ing the  clause  as  it  now  stands,  and  there  is  no 
doubt  that  it  will  meet  such  a  case  as  the  presents" 
In  Beg,  v.  Thorpe  (8  Cox,  C.  C.  28,  D.  &  B.),  the 
prisoner,  a  servant  of  the  asent  of  a  railway  com- 
pany who  was  employed  to  deliver  goods  according 
to  a  delivery  book  furnished  by  the  company,  and 
to  account  for  moneys  received  to  his  master,  re- 
ceived mopeys  and  gave  receipto  in  nunc  of  the 
company.     Held  nevertheless   that  the  moneys 
were  received  on  account  of  his  master. 

BoviLL,  C.  J. — Under  the  former  Act  the  words 
"  virtue  of  such  employment "  led  to  difficulties. 
And  in  Bex  v.  Snowley,  and  Beg.  v.  Harris,  where  the 
monej^  embezzled  had  been  received  by  a  servant 
for  his  master,  but  not  by  virtue  of  his  employ- 
ment, it  was  held  that  the  servant  could  not  be 
convicted  of  embezzlement.  In  24  &  25  Yict. 
c.  96,  s.  68,  those  words  have  been  left  out,  and  it 
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is  enacted  that  whoeoever  being  a  clerk  or  servant 
or  being  employed  for  the  purpose  or  in  the 
capacity  of  a  clerk  or  servant,  shall  fraadnlently 
embezzle  any  money,  &c,,  which  shall  be  delivered 
to,  or  received,  or  taken  into  possession  by  him  for 
or  in  the  name,  or  on  the  account  of  his  master  or 
employer,  shall  be  deemed  to  have  feloniouslv 
stolen  the  same  from  his  master  or  employer.  It 
is  still  necessary,  therefore,  that  the  money  be 
delivered  to,  or  received,  or  ti^en  into  possession 
by  the  servant  for,  or  in  the  name,  or  on  the 
aooonnt  of  the  master  or  employer  to  constitute 
embezzlement.  Now  in  this  case  what  the  prisoner 
did  was  to  use  the  barge  for  his  own  purpose  to 
earn  money,  not  for  his  master,  but  for  himself. 
It  is  expressly  stated,  '*  that  it  was  not  proved 
that  he  professed  to  carry  the  manure,  or  to 
receive  the  freight  for  his  master,  and  that  the 
servant  who  paid  tiie  42.  said  that  he  paid  it  to  the 
prisoner  for  the  carriage  of  the  manure,  but  that 
ne  did  not  know  for  whom."  On  the  &cts  stated, 
it  is  more  consistent  to  infer  that  the  prisoner  was 
using  his  master's  property  for  his  own  purposes 
than  for  those  of  his  master.  If  that  be  the 
trae  view,  the  money  was  received  by  the  prisoner 
for  himself  and  not  for  his  master.  The  case  is 
therefore  not  within  the  statute,  and  the  con- 
viction must  be  quashed. 

B&AJCWELL,  B. — I  am  of  the  same  opinion.  We 
most  look  at  the  substance  of  the  thing.  The 
wrong  done  was  not  in  not  paying  over  the  money 
to  his  master,  but  in  improperlv  using  his  master's 
chattel,  and  the  case  is  well  illustrated  by  a  man 
improperly  using  his  master's  barge  at  a  boat 
race,  and  charging  persons  so  much  apiece  to 
stand  upon  it  to  see  the  race.  The  man  is  no 
otherwise  dishonest  except  in  using  his  master's 
barge  improperly.  The  case  is  certamly  not  within 
the  words  of  the  statute.  The  money  was  not 
received  by  the  prisoner  for  or  in  the  name  or  on 
aooouns  of  his  master.  I  doubt  whether,  though 
he  had  used  his  master's  name  in  the  transaction; 
the  case  would  have  been  within  the  statute.  For 
suppose  a  serv%nt  had  a  cart  and  a  horse  of  his 
own,  and  had  ujsed  that  as  if  it  had  been  his  mas« 
ter's,  would  a  receipt  of  money  in  his  master's 
name  have  done  then  P  In  the  desire  to  avoid 
difficulties,  words  have  been  introduced  into  the 
enactment,  which  I  think  may  at  some  future 
time  create  a  difficulty. 

Blackbubn,  J. — I  am  of  the  same  opinion.  It  is 
still  necessary,  under  the  present  Act,  that  the 
servant  should  have  stolen  his  master's  property, 
and  it  must  still  be  the  master's  monev  when  re- 
ceived by  the  servant.  I  cannot  see  that  that  is 
the  case  here.  The  prisoner  had  no  authority  to 
carry  the  manure  in  his  master's  barge ;  he  was 
acting  in  a  way  that  he  had  been  forbidden  to  do 
by  his  master,  and  so  earned  the  money.  In  what 
sense  can  it  be  said  that  the  money  so  earned  was 
the  master's  ?  If  the  monev  had  not  been  paid, 
could  the  master  have  sued  for  it  P  There  was  no 
contract  made  with  him. 

AacHiBAij),  J. — ^I  am  of  the  same  opinion.  The 
only  doubt  raised  is,  whether  the  money  earned 
by  the  use  of  the  master's  barge  could  be  said  to 
be  the  master's  on  an  implied  contract,  but  I  think 
that  when  the  manure  was  carried,  as  in  this  case, 
no  action  could  have  been  brought  by  the  owner 
ol  the  barge  for  the  freight  of  the  manure. 

HoNTMAV,  J.  concurred. 

Oawvidion  quashed. 


Beg.  v.  W.  Bbown  Matthews. 

LcMTcen/y — Finding — Bailee. 

The  prisoner  fowad  two  heifers  which  had  strewed, 
wnd  ptU  them  on  his  own  marshes  to  graae.  Soon 
aftefrwards  he  was  informed  by  8.  that  they  had 
been  put  on  8.*s  ma/rshes  and  had  strayed,  and  a 
few  days  after  that  that  they  belonged  to  H, 
Prisoner  left  them  on  his  marshes  for  a  daof 
or  two,  and  then  sent  them  to  a  long  distance  a«  his 
own  property.  He  then  told  8.  that  he  had  lost 
them,  and  denied  all  knowledge  of  them. 
The  jury  found  (1)  that  ait  the  time  the  prisoner  found 
the  hsifers  he  had  reasonable  expectation  thai  the 
owner  could  be  found,  and  thai  he  did  not  believe 
thai  they  had  been  abandoned  by  the  owner. 
(2)  Thai  ai  the  time  of  finding  th&m  he  did  not 
intend  to  steal  them,  but  thai  the  intention  to  steal 
came  on  him  subsequently.  (3)  That  the  prisoner 
when  he  sent  them  away  did  so  for  the  purpose 
and  with  the  intention  of  depriving  the  owner  of 
them,  and  appropriaiing  them  to  his  own  use. 
Held,  thai  a  conviction  of  larceny,  or  of  larceny  as 
bailee  could  not  be  sustained  under  the  above  dr- 
cumstances. 
Case  reserved  for  the  opinion  of  this  court  by  the 
Becorder  of  Norwich. 

This  was  an  indictment  tried  before  me  at  the 
Quarter  Sessions  for  the  City  of  Norwich,  held  on 
the  31st  day  of  December,  1872. 

It  charged  that  WUliam  Brown  Matthews,  in  the 
month  of  September  last,  at  the  Hamlet  of  Thorpe, 
in  the  county  of  the  City  of  Norwich,  feloniously 
did  steel  two  heifers,  the  property  of  Bobert 
Huggins,  value  SOI. 

The  prisoner  is  a  publican,  and  also  hires 
marshes,  which  he  uses  for  the  i^istment  of  stock 
belonging  to  various  persons.  These  marshes 
adjoin  Oarron  Bridge-roiad,  and  on  the  other  side 
of  the  road  are  simUar  marshes,  under  the  charge 
of  Christopher  Stiles,  which  are  used  for  the  same 
purpose,  and  cattle  are  sometimes  left  by  the 
owners  on  these  marshes,  without  notice  to  the 
persons  in  charge,  and  the  agistment  afterwards 
paid  on  their  being  ti^en  away.  They  are  near 
to  the  prisoner's  house,  but  the  fences  thereof  are 
defective. 

The  prosecutor,  on  the  14th  of  September,  sent 
the  two  heifers  in  question  to  be  agisted  on  the 
marshes,  under  the  management  of  Stiles.  The 
persod  who  brought  them  did  not  inform  Stiles 
he  had  done  so,  out  Stiles  afterwards  saw  them 
there. 

On  or  about  the  following  Wednesdav,  the  18th 
September,  the  heifers  strayed  out  of  the  marshes 
on  to  the  public  road,  and  were  there  found  by  the 
prisoner,  who  put  them  upon  his  own  marshes. 

Soon  after,  the  prisoner  told  Stiles  that  he  had 
found  two  heifers,  and  asked  if  he  knew  to  whom 
they  belonged.  Stiles  told  the  prisoner  that  he 
did  not  then  know,  but  that  they  nad  been  put  on 
the  marshes  which  were  under  his  care,  and  the 
prisoner  then  said  he  had  them  on  his  marshes,  to 
which  Stiles  made  no  objection. 

A  few  days  after  Stiles  told  the  prisoner  that  the 
heifers  belonged  to  Mr.  Huggins.  At  that  tin^e 
the  prisoner  had  the  heifers  on  his  aforesaid 
marshes,  and  so  kept  them  for  a  day  or  two,  and 
until  the  10th  of  October,  when  he  sent  them  away 
25  miles  from  Norwich,  to  be  taken  care  of  for  him, 
at  a  place  called  Byburgh,  by  a  person  who  knew 
nothmg  of  the  circumstances,  and  received  them 
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as  the  property  of  the  prisoner.  About  three  days 
afterwards  the  prisoner  told  Stiles  he  had  lost  the 
heifers,  and  thonffh  he  perfectly  well  knew  where 
the  heifers  were,  he  on  two  other  occasions  denied 
all  knowledge  of  where  they  were  or  what  had 
become  of  them.  On  the  16th  of  December,  the 
police  found  the  heifers  at  Bybnrgh,  where  they 
nad  been  kept  for  the  prisoner,  and  with  his  know- 
ledge, for  more  than  two  months  after  he  had 
learned  who  the  owner  was. 

I  told  the  jury  first  that  if  the  prisoner,  at  the 
time  he  found  the  heifers,  had  a  reasonable  ex- 
pectation of  ascertaining  who  the  owner  was,  and 
aid  not  belieye  that  tney  were  abandoned,  and 
took  them  into  his  possession  with  the  intention  of 
appropriating  them  to  his  own  use  and  depriving 
the  owner  of  them,  that  would  amount  to  a 
felonious  taking  in  law,  and  they  ought  to  find  the 
prisoner  guilty. 

Secondly,  that  if,  after  the  conversation  with 
Stiles,  in  which  he  had  been  informed  that  the 
heifers  had  been  left  in  his  (Stiles's)  marshes  by  an 
owner  then  unknown,  he  continued  to  hold  them  for 
such  owner,  and  shortly  afterwards  sent  them  away 
with  the  intent  and  for  the  purpose  of  depriving 
the  owner  of  his  heifers,  and  appropriating  them  to 
his  own  use,  I  should  advise  them  to  find  that  he 
was  guilty  of  a  felonious  taking. 

The  jury  found  the  prisoner  guilty,  but  in  order 
to  raise  the  questions  submitted  by  the  counsel 
for  the  prisoner,  I  put  the  following  questions  to 
the  jury,  and  received  the  following  answers : — 

Firstly,  whether  at  the  time  the  prisoner  first 
took  the  heifers  he  had  reasonable  expectation 
that  the  owner  could  be  found,  or  did  he  believe 
that  they  had  been  abandoned  by  their  owner. 

Secondly,  when  the  prisoner  first  took  the  heifers 
did  he  intend  to  steal  them,  or  did  the  intention  to 
steal  come  upon  him  subsequently  to  his  first 
conversd>tion  with  Stiles  on  the  subject  of  the 
heifers* 

Thirdly,  whether  when  the  prisoner  sent  them 
away  on  the  10th  October,  it  was  for  the  purpose 
of  depriving  the  owner  of  them,  and  appropriating 
them  to  his  own  use. 

At  the  request  of  the  prisoner's  counsel  I  sub- 
mitted the  question  also  to  the  jury  whether  at  the 
very  time  he  first  possessed  himself  of  the  heifers 
the  prisoner  had  an  intention  of  appropriating 
them  to  his  own  use.    The  jury  found  : — 

Firstly,  that  at  the  time  tiie  prisoner  found  the 
heifers  he  had  reasonable  expectation  that  the 
owner  could  be  found,  and  that  ne  did  not  believe 
that  they  had  been  abandoned  by  the  owner. 

Secondly,  that  at  the  time  of  nnding  the  heifers 
the  prisoner  did  not  intend  to  steal  them,  but  that 
the  mtention  to  steal  came  on  him  subsequent  to 
his  first  interview  with  Stiles. 

Thirdly,  that  the  prisoner,  when  he  sent  the 
heifers  away  on  the  10th  of  October,  did  so  for 
the  purpose  and  with  the  intention  of  depriving 
the  owner  of  them,  and  that  the  prisoner  did 
intend  to  appropriate  them  to  his  own  use. 

But  as  to  the  question,  also  submitted  to  the 
lury,  whether  at  the  very  time  he  found  the 
heifers  the  prisoner  had  an  intention  of  appro- 
priating them  to  his  own  use,  the  jury  replied 
"  No."  Upon  the  foregoing  finding  of  the  jury, 
I  directed  the  verdict  of  guilty  to  be  recorded, 
and  allowed  the  prisoner's  counsel  to  take  a  case 
for  the  opinion  of  the  Court,  and  directed  that 
the  prisoner  should  be  admitted  to  bail  upon  his 


finding   sufficient  sureties.     Judgment  was  de- 
ferred until  next  sessions. 

As  the  prisoner  is  unable  to  obtun  bail  he  atill 
remains  in  custody. 

(Signed)       P.  Feed.  O'Mallbt, 

Becorder  of  Norwich. 
No  counsel  appeared  to  argue  on  either  side. 

BoviLL,  C.J. — We  have  considered  this  case, 
and  have  come  to  the  conclusion  that  the  convic- 
tion must  be  quashed.  The  jury  have  found  that 
at  the  time  the  prisoner  found  the  heifers  he  had 
reasonable  expectation  that  the  owner  could  be 
found,  and  that  he  did  not  believe  that  they  had 
been  abandoned  by  the  owner.  But  at  the  same 
time  they  have  found  that  at  the  time  of  fim^ting 
the  heifers  the  prisoner  did  not  intend  to  steal  them, 
but  that  the  intention  to  steal  came  on  him  sub- 
sequently to  the  first  interview  with  Stiles.  That 
being  so,  the  case  is  undistingulshable  from  Beg. 
y.  Tkwrhom  (1  Den.  C.C.  338),  and  the  cases 
which  have  followed  that  decision.  Not  having 
any  intention  to  steal  when  he  first  found  them, 
the  presumption  is  that  he  took  them  for  safe 
custody,  and  unless  there  was  something  equiva- 
lent to  a  bailment  afterwards,  he  could  not  be  con- 
victed of  larceny.  On  the  whole  we  think  there 
was  not  sufficient  to  make  this  out  to  be  a  caae 
of  larceny  by  a  bailee. 

OoTivicHon  quashed. 


Beg.  v.  NeousI 

Emhezzlement — Olerh  or  servant. 

A  person  engaged  to  soUcU  orders  a/nd  paid  hy  com- 
miseUm  on  the  sums  received,  which  sums  he  was 
forthwith  to  ha/nd  over  to  the  prosecutors,  was  cd 
liberty  to  apply  for  orders  when  he  thought  most 
convenient,  and  was  not  to  employ  hvniseiffor  any 
other  persons. 
Kdd,  not  a  clerk  or  servant  wUhin  24  ^  25  Vict.  e. 

96,  8.  68  (embezzlement.) 
Case  reserved  for  the  opinion  of  this  Court. 

John  Negus  was  tried  before  me  at  the  Middle- 
sex sessions  on  the  25th  March,  1873  for  em- 
bezzling the  sum  of  171  as  derk  and  servant  to 
Boape  and  others. 

Tne  prisoner  was  engaged  by  the  prosecaton 
to  solicit  orders  for  them,  and  he  was  to  be  paid 
by  a  commission  on  the  sums  reoeived  through 
his  means.  He  had  no  authority  to  receive  money, 
but  if  any  was  paid  to  him,  he  was  forthwith  to 
hand  it  over  to  his  employers.  He  was  at  liberty 
to  apply  for  orders  whenever  he  thought  most 
convenient,  but  was  not  to  employ  himself  for 
any  other  persons  than  the  prosecutors. 

Contrary  to  his  duty  he  applied  for  payment  of 
the  above  sum,  and  having  reoeived  it  he  applied 
it  to  his  own  use,  and  demed  when  asked  that  it 
had  been  paid  to  him. 

The  prisoner's  counsel  contended  that  he  was 
^ot  a  clerk  or  servant  within  the  meaning  of  the 
statute,  but  I  refused  to  stop  the  case,  and  directed 
the  jury  to  find  him  guilty,  subject  to  a  case  to 
be  reserved  for  the  decision  of  this  Honourable 
Court. 

The  question  for  the  opinion  of  this  Honourable 
Court  is :  Whether  upon  the  facts  herein  stated 
the  prisoner  was  a  clerk  or  servant,  and  as  such 
riffhtly  convicted  of  the  crime  of  embezzlement 
If  tnis  Honourable  Court  shall  decide  this  ques- 
tion in  the  affirmative,  'the  conviction  is  to  be 
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affirmed.    If,  on  tHe  contrary,  the  conyiction  is  to 
beqaashed. 

IJie  prisoner  remains  in  the  Middlesex  House 
of  Correotion,  Glerkenwell. 

(Signed)  W.  H.  Bodkin, 

Assistant  Judge. 
Ko  oonnsel  appeared  to  argae  for  the  prisoner. 
F.  E.  Lewis  for  the  prosecation. — It  is  sub- 
mitted that  the  prisoner  was  a  clerk  or  servant 
within  the  meaning  of  the  statute*    This  is  not 
like  the  case  of  Beg,  y.  Bowere  (10  Cox  G.  C.  250 ; 
35  L.  J.,  M.  C,  206),  where  a  person  who  was  em- 
ployed to  sell  coals  on  commission,  and  to  collect 
monies  on  account  of  such  orders,  was  held  not  to 
be  a  clerk  or  servant,  he  being  at  liberty  to  dis- 
pose of  his  time  as  he  thought  oest,  and  to  get  or 
abstain  from  getting  orders  as  he  might  choose. 
[BoTiLL,   O.J. — Here   the  case    states    that   the 
prisoner  was  at  liberty  to  apply  for  orders  when- 
ever he  thought   most  convenient.]    In  Beg,  v. 
BaHev  (12  Oox  C.  0.  56),  a  person  employed  as 
travefler  to  solicit  orders  and  collect  monies  due 
on  the  execution  of  the  orders,  and  paid  by  com- 
mission, and  who  was  at  liberty  to  ^et  orders 
when  and  where  he  pleased  within  his  district, 
bat  was  to  give  his  whole  time  to  the  service  of 
the  prosecutors,  was  held  to  be  a  clerk  or  servant 
within  the  statute.     So  in  Beg.  v.  TUe  (L.  Sd  G. 
13;  8  Cox  G.  G.  458),  where  a  traveller  paid  by 
oommission,    and   employed   to  get  orders    and 
receive  payments,  but  bound  to  devote  the  whole 
of  his  time  to  his  employer's  service,  was  held  to 
be  within  the  statute,  although  he  was  at  liberty 
to  receive  orders  for  other  persons  also.     So  in 
Beg,  V.   WilUam  Turner  (11   Gox  G.  G.  551),  a 
traveller  who  agreed  to  employ  himself  in  goine 
from  town  to  town  in  the  United  Kingdom,  and 
solicit  orders  for  the  prosecutor,  and  not  to  act 
without  the  prosecutor's  assent  for  himself  or  any 
other  person,  was  held  to  be  a  clerk  or  servant 
within  the  statute.     In  this  case   the   prisoner 
engaged   not  to   employ  himself  for  any  other 
persons. 

fioviLL,  G.J. — ^The  question  submitted  to  us  is 
whether  on  the  facts  stated  the  prisoner  was  a 
derk  or  servant,  the  learned  jud^e  at  the  trial 
having  directed  the  jury  to  find  him  guilty,  sub- 
ject to  a  case  reserved  for  the  decision  of  this 
oonrt.  Generally  speaking  the  question  whether 
a  person  employed  is  a  clerk  or  servant  depends 
on  so  many  considerations,  that  it  should  be  left 
to  the  jury.  It  is  extremely  difficult  on  the  mere 
statements  in  this  case  to  say  whether  the  prisoner 
was  a  clerk  or  servant.  It  appears  to  me  that 
there  is  not  enough  stated  to  make  out  that  he 
was  a  clerk  or  servant.  One  ground  is  to  ascertain 
whether  the  person  was  bound  to  obey  the  orders 
of  his  employer  so  as  to  be  under  the  control  of 
his  employer.  There  is  not  sufficient  stated  here 
to  show  that  the  prisoner  was  under  the  control 
and  bound  to  obey  the  orders  of  or  to  devote  the 
whole  of  his  time  as  his  employer  directed,  all  that 
is  stated  is  that  he  was  not  at  liberty  to  employ 
himself  for  any  other  persons  than  the  prosecutors ; 
he  was  at  liberty  to  amuse  himself  or  get  orders 
as  he  pleased.  The  facts  stated  do  not  make  out 
that  the  prisoner  was  a  clerk  or  servant.  In  all 
these  cases  it  is  more  convenient  that  the  question 
should  be  left  to  the  jury. 

B&AHWELL,  B. — ^The  conviction  must  be  quashed 
ImlesB  we  see  on  the  facts  stated  that  the  prisoner 
iftiist  have   been  a  clerk  or  servant.      1  am  of 
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opinion  that  the  court  cannot  see  that.  The  statute 
applies  not  to  the  cases  of  agents,  but,  in  popular 
language,  to  cases^of  master  and  servant.  In 
Beg,  V.  Bowers,  Erie,  G.J.,  says :  "  The  cases  have 
established  that  a  clerk  or  servant  must  be  under 
the  orders  of  his  master  oi^  employer  to  receive 
the  monies  of  his  employer  to  be  within  the 
statute ;  but  if  a  man  be  entrusted  to  get  orders 
and  receive  money,  getting  the  orders  when  and 
where  he  chooses,  and  getting  the  money  when 
and  where  he  chooses,  he  is  not  a  clerk  or  servant 
within  the  statute"  That  I  think  is  good  law  and 
applicable  to  this  case. 

Blackbubn,  J. — I  am  of  the  same  opinion.  The 
test  whether  a  person  is  a  clerk  or  servant 
within  the  meaning  of  the  statute,  is  whether  the 
person  is  under  the  control  of  and  bound  to  obey 
the  orders  of  his  employer ;  he  may  be  so  without 
being  bound  to  devote  the  whole  of  his  time  to 
his  employer's  service.  In  this  case  there  is 
nothing  inconsistent  with  the  prisoner's  being  a 
commission  agent,  except  that  he  engaged  not  to 
employ  himself  for  any  other  persons  than  the 
prosecutors.  On  these  facts,  I  think  he  was  not 
shown  to  be  a  clerk  or  servant  within  the 
statute. 

Archibald  and  HoimrAK,  JJ.,  concurred. 

Conmction  quashed. 


XXDOLEBSX   SESSIONS. 

Thursday,  June  19, 1873. 
(Before  Mr.  Serjt.  Gox,  Deputy  Assistant  Judge). 

Beg.  V,  Badcliffe. 

False  'pretences — Larcewy  —  Second  suit  for  same 
offence — Distinction  between  a  false  pretence  and 
tarceny  hy  trick. 

The  prisoner  was  indicted  for  feloniously  stealing  a 
dress,  a  shaAJol,  and  other  articles  of  wearing 
apparel. 

The  evidence  was  thai  the  prisoner,  who  had  a  wife 
living,  hut  who  remresetUed  himself  as  a  widower, 
was  paying  his  addresses  to  the  prosecutrix,  who 
was  a  widow ;  thai  in  the  cowrse  of  conversation 
he  told  her  thai  his  late  wife's  father  had  just 
died  (which  was  true),  that  his  sister-in-law  was 
unable  to  go  to  the  fwneral,  being  too  poor  to  pur- 
chase mowming ;  that  thereupon  the  proseoiMx, 
without  request  or  suggestion  from  him,  offered  to 
lend  her  clothes  for  me  pwrpose,  and  placing  the 
articles  in  question  in  a  fag  gave  them  to  the 
prisoner  to  take  to  his  sister-in-law.  Some  of  * 
these  a/rticles  of  dress  were  worn  hy  the  prisoner's 
wife  at  the  funeral,  others  were  found  to  have 
been  paumed  by  a  woman  not  identified,  who  game 
her  name  as  that  of  the  prisoner's  wife.  The 
prosecutrix  afterwards  made  repealed  requests  to 
the  prisoner  to  return  the  clothing  she  had  lent  to 
his  sister-in-law,  but  could  not  obtain  them.  It 
appeared  that  the  prisoner's  wife  had  two  sisters. 
One  of  them  only  was  called  for  the  prosecution 
to  prove  that  the  clothing  had  not  been  given  to 
her  by  the  prisoner. 

It  was  contended  for  the  prosecution  thai  this  was 
larceny  by  a  bailee.  The  prosecutrix  had  given 
the  clothes  to  the  prisoner  to  deliver  them  to  his 
sister-in-law,  but  instead  of  doing  so  he  had  con- 
verted them  to  his  own  use. 

Held,  thai  there  was  no  case  for  the  jury,  inasmikch 
as,  there  being  two  sisters-in-la/w,  there  was  no 
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evidence  that  the  prisoner  had  not  delivered  the 
clothes  to  a  sister-in-law  in  pursiuince  of  the 
terms  of  the  bailment,  and  also  that  there  was  no 
evidence  of  conversion  to  his  own  use,  it  not  being 
proved  that  the  clothes  were  pawned  by  the 
prisoner,  but  by  a  woman  who  might  have  been 
the  sister-in-law,  who  was  not  called  to  prove  the 
non-receipt  of  the  clothes  by  her. 
The  prisoner  was  then  indicted  for  the  misdemeanor 
of  obtainitig  the  same  a/rticles  of  clothing,  by 
falsely  pretending,  inter  aUa,  that  his  sister-in- 
law  was  poor  and  unable  to  buy  mourning  where* 
vnth  to  aMend  the  funeral  of  her  father. 
An  objection  was  taken  on  behalf  of  the  'orisoner 
that  inasmuch  as  the  possession  onht  and  not  the 
property  had  been  passed  or  intended  to  be  passed 
oy  the  prosecutrix,  the  offence^  if  any,  was  larcefny 
and  not  false  pretences. 
80  held. 

It  was  then  contended  for  the  prosecution  thai  by 
sect.  88  q/"  24  ^  25  Vict.  c.  96,  it  had  been  expressly 
ena^cted   that   the  defendant   m/vy  be  convicted, 
although  it  appear  at  the  trial  that  the  offence 
amounts  to  larceny  amd  not  merely  to  obtaining 
money,  8fc.,  by  false  pretences,  cma  therefore  that 
if  the  jv/ry  should  be  of  opinion  that  the  property ' 
was  obtained  by  a  tfick  with  intent  to  steal,  ti 
would  amount  to  a  larceny  in  law,  and  the  pri- 
soner mdght  be  convicted  under  this  indictment  by 
virtue  of  this  provision  of  the  statute. 
For  the  prisoner  it  was  contended,  thai  having  been 
acquitted  upon  the  same  evidence  on  a  charge  of 
larceny  for  stealing  these  very  articles,  it  would  be 
c<mtrary  to  the  spirit  of  the  law  if  he  could  be 
convicted  of  the  same  larceny  under  the  form  of 
an  indictment  for  false  pretences. 
The  whole  case  was  left  to  fits  jury,  the  judge  in- 
timaling  his  condMrrenoe  with  the  views  advanced 
on  behalf  of  the  prisoner,  and  stating  thai  if  neoes- 
sa/ry,  he  should  reserve  the  question  for  tJiS  Oowrt 
of  Criminal  Appeal. 
The  distinction  between  a  false  pretence  and  a  trick. 
Indictment  for  larceny. 
Besley  for  the  prosecntion. 
The  prisoner  was  undefended. 
The  facts  proved  may  be  shortly  stated  thns : — 
The  prosecutrix  was  a  widow ;  as  she  was  walking 
through  the   Strand  the  prisoner,    who    was  a 
stranger  to  her,  accosted  her,  said  he  knew  what 
she  was  by  her  dress,  stated  that  he  was  a  widower, 
and,  expressing  sympathy  with  her,  asked  her  to 
meet  him  again.    They  met  accordingly,  and  ulti- 
mately he  became  a  formal  suitor.    But  the  pri- 
soner s  wife  meeting  them  together  in  the  street, 
a  scene  ensued  and  the  intimacy  was  broken  off. 
Shortly  before  this  the  prisoner  told  her  that  the 
father  of  his  deceased  wife  had  just  died,  which  was 
true,  and  that  his  deceased  wife's  sister  wanted  to 
go  to  the  funeral,  but  was  too  poor  to  buy  mourn- 
ing.   Upon  this  the  prosecutrix,  out  of  compassion 
to  the  prisoner's  sister-in-law,  put  a  quantity  of 
her  own  mourning  clothes  into  a  bag  and  gave  it 
to  the  prisoner,  directing  him  to  take  them  to  his 
sister-in-law,  and   to  return    them  to  her  after 
the  funeral.     The  clothes  were  not  returned,  and 
when   she  asked    for  them   the    prisoner  made 
evasive    answers.      Subsequently    some    of    the 
clothes  were  found  to  have  been  pawned,  but  not 
by  the  prisoner.    The  person  pawning  them  was  a 
woman,  not  identified  by  the  pawnbrokers,  who 
gave  the  name  of  the  prisoner's  wife.    A  sister- 
in-law  of  the  prisoner  was  called  to  prove  that  she 


was  at  the  funeral,  but  that  the  clothes  in  (question 
had  not  been  given  to  her,  and  that  the  prisoner's 
wife  wore  some  of  them  on  that  occasion.  She 
proved  also  that  she  had  another  sister  living,  who 
was  not  called,  but  of  whom  all  she  could  say  wu 
that  she  was  not  in  circumstances  likely  to  reauire 
borrowed  mourning.  After  the  warrant  had  oeen 
issued  for  the  apprehension  of  the  prisoner,  the 

Erosecutrix  had  repeated  private  interviews  with 
im. 

Besley  for  the  prosecution,  said  that  he  charaed 
this  as  a  larceny  by  a  bailee.  The  clothes  had 
been  given  to  the  prisoner  to  give  to  his  sister-in- 
law,  which  he  had  not  done. 

The  Jtjdqe.  —  This  is  not  proved.  There  are 
two  sisters-in-law,  and  only  one  is  called.  Non 
constat  but  that  the  prisoner  may  have  given  them 
to  the  other  sister-in-law,  and  then  he  would  have 
done  with  them  what  he  was  directed'  to  do.  The 
burden  of  proof  is  upon  the  prosecution.  It  most 
be  proved  that  the  prisoner  did  not  execute  his 
contract  of  bailment,  and  that  instead  of  so  doing 
he  feloniously  converted  the  property  to  his  own 
use.  This  has  not  been  done.  I  must  direct  an 
acquittal. 

The  prisoner  was  again  indicted  for  obtuning 
the  same  articles  of  clothing  by  false  pretences. 

The  false  pretence  charged  as  being  that  which 
induced  the  prosecutrix  to  give  the  prisoner  the 
clothes  was,  in  substance,  a  statement  by  the  pri- 
soner that  his  deceased  wife's  father  was  dead,  tnat 
his  sister-in-law  had  no  mourning,  and  was  there- 
fore unable  to  go  to  her  father's  rmeral. 

The  evidence  was  the  same  as  stated  above. 

Moody  {amicus  curice)  said  that  as  the  prisoner 
was  undefended  he  wished  to  direct  his  Lordship's 
attention  to  the  cases  in  which  it  had  been 
decided  that,  if  the  possession  merely,  and  not  the 
property,  had  been  passed,  or  intended  to  be 
passed,  the  charge  of  misdemeanor  could  not  be 
sustained. 

The  Judge. — Here  the  prosecutrix  bad  clearly 
parted  with  the  possession  only  and  designed  no 
more.  The  charge  of  fJsJse  pretences  could  not  be 
sustained. 

Besley,  for  the  prosecution,  submitted  that  it 
was  competent  for  him,  under  this  indictment,  to 
show  it  to  have  been  a  larceny.  The  88th  section 
of  the  24  &  25  Vict.  c.  96,  expressly  enacts  that 
''  if  upon  the  trial  of  anv  person  indicted  for  such 
misdemeanor  it  should  be  proved  that  he  obtained 
the  property  in  question  in  any  such  manner  as  to 
amoant  in  law  to  larceny,  he  shall  not  by  reason 
thereof  be  entitled  to  be  acquitted  of  such  misde- 
meanor; and  no  person  tried  for  such  misde- 
meanor shall  be  liable  to  be  afterwards  prosecuted 
for  larceny  upon  the  same  facts."  Under  this 
provision  it  would  be  a  question  for  the  jury  if 
the  possession  was  obtained  by  a  trick,  and,  if  so, 
it  would  be  larceny,  and  thus  the  case  would  dearly 
come  within  the  provision. 

Moody  (amicus  cu/rioe). — That  raises  another  ob- 
jection. The  prisoner  has  been  already  tried  and 
acquitted  of  tne  larceny  of  the  self-same  articles 
upon  the  same  evidence.  He  could  not  now  be 
convicted  of  the  offence  of  which  he  has  been  ac- 
quitted. 

Besley. — ^The  statute  makes  no  such  exception. 
The  only  proviso  is  that,  if  acauitted  of  the  mis- 
demeanor, he  shall  not  be  liable  for  the  larceny. 
It  makes  no  provision  for  such  a  case  as  the  pre- 
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Clabk  V,  School  Boaed  voa  London. 
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sent  where  he  has  been  tried  for  the  larceny  and 
aoqnitted. 

The  Judge.  —  The  point  is  new  and  very  im- 
portant, for,  if  Mr.  Besley's  argument  is  right,  the 
effect  of  this  statute  will  be  to  destroy  the  great 
principle  of  our  law,  that  no  man  shall  be  twice 
pat  in  peril  for  the  same  offence.  It  deprives  the 
prisoner  of  his  plea  of  autrefina  acquit.  I  cannot  take 
upon  myself  to  set  aside  the  express  words  of  the 
section,  bat  I  shall  reserve  the  point  for  the 
iadgee.  The  question  here  raised  is  most  impor- 
tant. I  will  leave  the  facts  to  the  jury,  and  on 
their  finding  take  the  opinion  of  the  Court  of 
Criminal  Appeal  on  all  the  points  that  have  been 
mooted,  and  1  thank  Mr.  Moody  for  the  assistance 
he  has  rendered  to  the  court. 

The  Judge  to  the  jury. — It  is  distinctly  proved 
that  tiie  clothes  were  parted  with  to  the  prisoner 
hj  reason    of   a   statement   that    his    sister-in- 
law  was  too  poor  to  buy  mourning,  and  there- 
fore was  prevented  from  attending  her  father's 
funeral.    This  statement  roused  tho  compassion  of 
the  prosecutrix,  who  thereupon  offered  to  lend  her 
own  clothes  to  the  woman,  and  delivered  them  to 
the  prisoner  for  that  purpose,  with  an  injunction 
to  return  them  after  such  use.    It  is,  therefore, 
clearly  shown  that  the  prosecutrix  parted  with  the 
possession  only  and  not  the  property,  and  it  has 
Deen  decided  that  where  this  is   the    case  the 
offence,  if  any,  is  larceny,  and  that  an  indictment 
for  &lse  pretences  cannot  be  sustained.    Here, 
then,  I  should  have  withdrawn  the  case  from  your 
consideration,  but  for  a  provision  of  the  Criminal 
Law  Amendment  Act,  that  in  any  trial  on  a  charge 
of  false  pretences,  if  the   offence   proved   shall 
amount  in  law  to  larceny,  the  prisoner  shall  not  be 
therefore  acquitted,  but  may  be  convicted  as  if  he 
had  been  indicted  for  larceny.    It  is  contended  on 
the  part  of  the  prosecution  that  this  is  a  case 
coming  directly  within  that  provision  of  the  Act, 
and  that  if  you  are  of  opinion  that  the  prisoner 
obtained  possession  of  the  clothes  by  a  trick,  the 
offence  would  amount  in  law  to  larceny,  and  he 
might  be  convicted  under  this  indictment.    On 
the  other  hand,  it  has  been  suggested  that  as  the 
law  says  that  no  man  shall  be  put  in  peril  twice 
for  the  same  offence,  and  as  the  prisoner  has  been 
already  tried  for  larceny  of  these  very  clothes  and 
acquitted,    it   would   be   a  violation  of  a  most 
wholesome  law  if  it  could  be  permitted  that,  under 
the  form  of  an  indictment  for  false  pretences,  he 
should  be  tried  again  and  possibly  convicted  of 
the  larceny.    I  faUy  share  in  this  objection,  and  I 
have  great  doubt  whether  such  a  construction 
would  be  put  upon  the  statute.    But  as  the  lau- 
gnage  is  dear  and  express,  and  there  is  no  pro- 
hibition, as  in  the  contrary  case  of  an  indictment 
for  f&he  pretences  being  first  preferred,  I  cannot 
take  upon  myself  to  say  that  tne  statute  does  not 
intend  what  it  appears  to  declare,  and,  if  necessary, 
I  sWl  reserve  the  point  for  the  consideration  of  a 
superior  court.    But  the  question  which  I  now 
leave  to  you,  and  of  which  I  ask  your  opinion 
is,  if  upon  the  evidence  it  is  proved  to  your 
satisfaction    that     the     prisoner    obtained    the 
clothes  by  a  triok.  and  not  by  a  fabe  pretence ; 
if  you  are  of  opinion  that  it  was  a  trick,  and  not 
merely  a  false  pretence,  it  would  amount  to  a 
larceny  in  law,  and  the  prisoner  might  be  con- 
victed.   Therefore,  I  will  endeavour  to  assist  you 
in  deciding  this  by  directing  your  attention  to 
the  difference  between  false  pretence  and  larceny 


by  a  trick.  I  can  find  no  clear  definitions  in  the 
books  from  which  I  can  show  you  distinctly  where 
the  two  offences  differ.  The  boundary  line  is 
very  fine  indeed,  and  the  cases  are  not  clear,  and 
upon  this  point  also  I  shall  ask  the  opinion  of  the 
judges.  My  own  view  of  it  is  this :  That  a  false 
pretence  is  a  lie  told  or  acted  to  infiuence  the 
mind;  but  obtaining  by  a  trick,  so  as  to  con- 
stitute larceny,  is  an  imposition  upon  the  senses. 
If  this  is  not  the  distinction,  I  do  not  know  what 
it  is.  Obviously,  every  indictable  false  pretence 
is  in  one  sense  a  trick  and  a  fraud,  and  any- 
thing obtained  by  it  is  obtained  by  trickery 
and  fraud.  And  if  the  contention  of  the  counsel  for 
the  prosecution  be  right,  eveiy  false  pretence 
would  amount  to  larceny  in  law,  and  the  mis- 
demeanor might  be  abolished.  My  reading  of 
the  statute  is  this :  That  if  the  alleged  false  pre- 
tence should  turn  out  not  to  be  what  is  familiarly 
termed  "a  good  false  pretence,"  by  reason  of 
being  something  more,  that  is  to  say,  if  it  appeared 
upon  the  evidence  to  be  a  larceny  and  not  a  false 
pretence  (as  was  often  found  before  the  statute, 
when  the  endeavour  was  to  prove  that  the  pri- 
oner  had  committed  larceny  and  not  merely  a 
^iklse  pretence,  and  which,  if  sustained,  procured 
an  acquittal)  in  such  case  the  prisoner  should  not 
be  acquitted,  but  might  be  convicted  of  the  larceny. 
Was  this,  then,  a  false  pretence  merely,  or  a 
trick  ?  If  you  are  of  opinion  that  it  was  a  false 
pretence  merely,  for  the  reason  that  I  have  stated 
you  must  acquit  the  prisoner.  But  if  it  be  your 
opinion  that  it  was  a  trick,  and  that  it  was 
done  with  design  to  obtain  possession  of  the 
clothes,  and  with  intent,  at  the  moment  of  taking 
them  into  possession,  to  convert  them  to  his  own 
use — that  is,  to  steal  them — ^you  will  say  that  he  is 
ffuilty .  B  ut  you  must  be  satisfied  that  he  had  such 
intent  in  his  mind  at  the  time  of  practising  the 
trick,  and  at  the  moment  of  receiving  the  clothes 
from  the  prosecutrix ;  for  if  it  arose  subsequently, 
as  after  having  given  them  to  his  wife  she  hsbd 
pawned  them,  or  otherwise,  he  would  not  be  guilty 
of  larceny.  Should  you  convict  him,  I  shall  reserve 
both  the  points  I  have  stated  for  the  consideration 
of  the  Court  of  Criminal  Appeal. 

Not  QuUty. 


V.C.   MAUirS'  COUBT. 

Reported  by  T.  H.  Casson,  and  F.  Qould,  Eaqre., 
BarriBters-at-Law. 


Thureda/y,  June  5, 1873. 

Clark  v.  School  Board  for  London. 

Light  and  air — Elementa/ry  Education  Act  1870 — 
Lojndi  Clauses  Act  1845 — Injury  to  premises  not 
taken  under  com/ptdsory  powers — Injunction. 
The  defendants  having,  under  the  above  Acts,  ac 
quired  land  as  a  site  for  a  school,  proceeded  to 
huUd  so  as  to  interfere  with  the  light  of  an  adjoin' 
ing  oumer  whose  houses  they  had  not  a^^uired 
power  to  take. 
Held,  that  the  hoard  were  not  entitled  by  tJieir  build' 
ing  to  interfere  with  the  plaintiff's  rights,  leaving 
him  to  claim  compensation  under  sect.  68  of  the 
Lands  Clauses  Act,  hut  that  the  plaintiff  was  en- 
titled to  an  injunction. 
The    School  Board   for  London  had,  under  the 
Elementary  Education  Act  1870  and  the  Lands 
Clauses  Act  1845,  taken  a  piece  of  land  at  Fenton- 
vUle,  for  the  purpose  of  budding  a  school  thereon. 
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and  the  plaintiff  was  the  owner  of  some  leasehold 
bouses  adjoming  the  land. 

The  board  had  not  taken  the  plaintiff's  houses, 
nor  had  they  at  the  time  of  the  institution  of  the 
suit  any  compulsory  power  to  take  them. 

In  ]^y  1873  the  board  beeanto  erect  the  school 
house  within  a  distance  of  about  4ft.  from  the 
plaintiff's  windows,  which  were  ancient  lights,  and 
nad  already  built  up  higher  than  the  windows, 
when  the  plaintifr  nled  a  bill  to  restrain  them 
from  interfering  with  his  lights.  An  interim 
injunction  haying  already  been  granted,  the  plain- 
tiff now  moyed  to  continue  it. 

Olasse,  Q.G.  and  J^.  A,  Lewin  for  the  motion. 

Cotton,  Q.G.  and  Speed,  for  the  defendants,  sub- 
mitted that  as  the  board  were  acting  under  their 
parliamentary  powers,  and  had  not  taken  any  of 
the  plaintiff's  land,  his  remedy  was  under  sect.  68 
of  the  Lands  Glauses  Act.  The  board  were  willing 
to  pa7  compensation.    They  cited : 

nutton  Y.  London  cmd  South  Western  Railvoay  Com 

pawy,  7  Ha.  259 ; 
Brcmd  t.  Hammersmith  Railwa/y  Oomipa/ny,  L.  Bep. 

4  E.  &  I.  App.  171 ;  21  L.  T.  Bep.N.  S.  2S8 ; 
Thieknesse  y.  Laaicwter  CaneU  Comncmy,  4  M.  &  TV 

472; 
Broadheni  y.  Imperial  Oas  Compcmy,  7  De  G.  M.  & 

G.  436, 457;  ^  L.  T.  Bep.  O.  S.  3*& ; 
Eagle  t.  Charing  Cross  Railway  Company,  L.  Bep.  2 
C.  P.  638 ;  16  L  T.  Bep.  N.  S.  593. 

Glasae,  Q.G.  in  reply,  cited : 

Crofts  y.  HaXdane,  L.  Bep.  2  Q.  B.  194 ;  16  L.  T.  Bep. 

N.  S.  116 ; 
Bigg  y .  Corporation  of  London,  15  Eq.  376  ;  28  L.  T. 

&p.  N.  8.  336. 
[He  was  stopped  by  the  court.] 

The  Vicb-Ohancelloe. — ^Nobody  doubts  that 
this  is  an  unlawful  act.  The  proprietors,  vnder 
whom  the  Board  claim,  could  not  haye  done  that 
which  they  are  doing.  The  injunction  must  be 
continued. 

Plaintiff's  solicitors,  Lewi/n  and  Go. 

Defendants'  solicitors,  Sydney  Qedge  and  Co, 


COUBT  OF  QUSSITB  BSVCH. 

Reported  hj  J.  Skobit  and  M.  W.  MoKsixab,  Eaqn., 

Barrister  e-at-Law. 


April  30  (md  May  23, 1873. 

Market  Harborotjgh  and  Brampton  Turnpike 
Trustees  (appellants)  v,  Mabslrt  Harborouoh 
HiGHWAT  District  Board  (respondents). 

Highway — Contfihution  —  ToUa  conditional  upon 

repoM-s — Apportionment — 4  ^  5  Vict.  c.  69, «.  1. 
The  appellants  were  authorised  to  take  tolls  upon 
a  piece  of  road  in  one  of  the  respondents*  parishes, 
in  case  they  should  keep   and  continue,   at  all 
times,  in  yood  repair  thai  part  of  the  said  road ; 
they  recewed  a  Iwrger  a/mount  in  tolls  upon  this 
piece  of  road  than  the  repairs  cost ;  hutikefwnds 
for  the  whole  trust,  which  with  the  exception  of 
this  piece  of  road  was  outside  the  respondevUs* 
district,  were  insufficient  to  meet  the  repairs. 
Held,  thai  the  jusHces  were  right  in  refusing  to 
ffiahe  an  order  of  contribution  upon  the  respon- 
dents,  under  4^5  Vict.  c.  69,  s.  1. 
This  was  a  case  stated  by  four  justices  for  the 
county  of  Leicester,  under  statute  20  &  21  Vict., 
c.  43,  on  the  application  in  writing  of  the  appel- 
lants, who  were  dissatisfied  with  Sieir  determma- 
tion  upon  the  question  of  law  which  arose  as  here- 
inafter stated  on  the  14th  May  1872,  at  Market 


Harborough,  in  the  said  county.  The  appellazita 
had  duly  entered  into  a  recognizance  to  prosecato 
the  appeal. 

At  a  special  sessions  for  highw^s,  held  at 
Market  Harborough,  in  the  county  of  Leicester,  on 
the  14th  May  18/2,  an  information  by  Geoffiney 
Hawkins,  clerk  to  the  appellants,  was  exhibited 
before  the  justices,  under  4  &  6  Vict.,  c.  69  (which 
statute  has  been  continued  by  seyeral  subsequent 
statutes  to  the  present  time)  stating  that  the  rands 
of  the  said  Turnpike  trust,  called  the  Market 
Harborough  and  Brampton  Turnpike  Trust,  were 
insufficient  for  the  repairs  of  the  turnpike  road, 
within  the  parish  of  Great  Bowden  in  the  county 
of  Leicester,  and  within  the  Market  Harborough 
Highway  district,  and  praying  that  the  justices 
would  proceed  to  make  snch  judgment  and  order 
in  the  premises  as  upon  examination  to  the  justiceB 
should  seem  meet,  and  as  to  law  did  appertain. 

Upon  the  hearing  of  the  information,  the 
following  facts  were  proyed  or  admitted  by  both 
parties : — 

That'  this  turnpike  trust  originated  under  an 
Act  of  Parliament,  26  Geo.  2,  c.  Mi.,  being  an  Act 
for  repairing  and  widening  the  road  leading 
from  Market  Harborough,  in  the  county  of 
Leicester,  to  the  Pound,  in  the  parish  of  Brampton, 
in  the  county  of  Huntingdon,  but  such  road  did 
not  enter  or  affect  the  parish  of  Great  Bowden. 
^  The  trustees,  by  yirtue  of  seyeral  claases  in 
the  said  Act  of  26  Gteo.  2  contained,  diyerted,  and 
turned  apart  of  the  old  road  into  an  old  highway 
in  the  parish  of  Great  Bowden,  which  piece  of 
road  is  the  subject 'of  this  appeal;  and  the  Act  of 
27  Geo.  2,  c.  xxyiii.,  was  passed  to  remoye  doubte 
as  to  the  legality  of  sucn  alteration ;  and  powers 
were  giyen  to  the  trustees  to  collect  tolls  thereon. 

That  the  turnpike  trust  was  continued  by  the 
Acts  of  Parliament,  83  Geo.  2,  c.  xxxyiii.,  and 
39  Geo.  3,  o.  1.,  and  1  G^.  4,  c.  Ixxx. 

That,  by  the  Act  1  Geo.  4,  c.  Ixxx.,  which  recites 
the  former  Acts,  at  p.  13,  the  powers  of  the 
trustees  to  take  tolls  on  part  of  the  portion  of 
the  road  in  Ghreat  Bowden  parish  were  re- 
stricted. 

That,  by  an  Act  4  Vict.,  c.  xxxy.,  all  the  former 
Acts  were  repealed,  and  the  whole  of  the  road 
was  put  into  tne  general  trusts  without  any  special 
clauses  affecting  the  piece  of  road  ui  Great  Bowden 
parish. 

That,  in  the  following  session,  6  Yict.,  c.  Ixix., 
an  Act  reciting  the  last  Act  was  obtained,  which 
relates  solely  to  the  part  of  the  turnpike  road 
in  Great  Bowden  parish,  and  the  subject  of  this 
case. 

That,  at  the  present  time,  the  trustees  maintain 
double  toll  ^tes,  one  being  across  the  piece  of 
road  which  is  not  affected  by  the  said  Act  of 
6  Vict.,  the  other  across  the  piece  of  road  affected 
by  that  Act.  At  the  former  gate  they  charge 
the  higher  rate  of  tolls  as  regukkted  in  the  Act 
of  1841,  at  the  latter  the  lower  rate  of  tolls  as 
set  out  in  the  Act  of  1842. 

That  the  funds  for  the  whole  trust  are  insuf- 
ficient to  meet  the  repairs  for  the  year  ending 
31st  Dec.  1872  to  the  extent  of  8002,  and  that  the 
proper  proportion  to  be  contributed  for  the 
parish  of  Great  Bowden  would  be  21 Z.  16s.  id. 

That,  the  tolls  receiyed  at  the  gate  across  the 
portion  of  road  affected  by  the  Act  6  Vict.  (1842) 
are  considerably  more  than  sufficient  to  reoair  that 
portion  of  the  road. 
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The  several  Acts  above  mentioned  are  made  part 
of  this  case. 

The  respondents  contended  that  under  the 
operation  of  the  above-mentioned  Act  the  piece  of 
road  between  Market  Harborough  and  St.  Mary's 
Road-bridge  has  always  been  separated  from,  or 
been  made  a  special  part  of  the  entire  trust ;  and 
that  the  trustees  may,  or  may  not,  avail  them- 
selves of  the  discretionary  powers  vested  in  them 
of  receiving  the  tolls  aua  repairing  the  road; 
that  the  Highway  Board  is  not  liable  to  make  up 
the  deficiency  on  the  whole  road ;  but  if  the  trus- 
tees decline  to  receive  the  tolls  and  repair  the  road, 
the  board  must  repair  the  same  as  an  ordinary 
hifi^way  within  their  district. 

The  appellants  contended  that  this  portion  of 
the  road  still  formed  part  of  the  entire  trust ;  that 
the  tolls  received  therefrom  must  be  brought  into 
the  general  fund;  and  that  the  Highway  Board 
were  liable  to  contribute  to  the  general  defi- 
ciency. 

The  justices  were  of  opinion  that  the  respondents' 
contention  was  right,  and  made  an  order  dis- 
missing the  information. 

The  appellants  were  dissatisfied  with  the  de- 
termination of  the  justices  as  being  erroneous  in 
point  of  law. 

If  the  court  be  of  opinion  that  the  decision 
d  justices  was  correct,  then  the  same  is  to  be 
affirmed. 

If  the  court  be  of  opinion  that  the  decision  was 
erroneous  in  law,  then  the  decision  is  to  be  amended 
by  ordering  that  the  sum  of  211.  1(>«.  4d,  shall  be 
paid  by  the  said  Highway  Board  to  the  trustees  of 
the  said  turnpike  trust. 

The  appellants'  points  were.  First,  that  a  portion 
of  the  Market  Harborough  and  Brampton  Turn- 
pike Boad  (which  portion  of  thejsaid  road  is  the 
subject  of  this  appeal)  Hes  within  the  parish  of 
Great  Bowden,  in  the  respondents'  highway  dis- 
trict, and  that  the  whole  of  such  portion  of  road, 
or  some  part  of  such  portion,  is  comprised  within, 
and  forms  part  of,  the  said  turnpike  trusts ;  secondly, 
that  the  appellants,  as  trustees  of  the  said  turnpike 
trusts,  are  empowered  to  demand  and  take,  and  do 
demand  and  take,  certain  tolls  upon  the  said  portion 
of  road,  which  lies  in  the  said  parish  of 
Great  Bowden  in  the  said  respondents'  said 
highway  district ;  and  the  appellants  have  kept,  and 
continue  to  keep  the  said  portion  of  road  in  good 
repair ;  thirdly,  that  the  tolls  so  demanded  and 
taken  on  the  whole  of  the  said  portion  of  rpad  are 
broaght  into,  and  the  sa^pe,  or  tne  tolls  taken  over 
a  part  of  the  said  portion  of  road  belong  to,  and 
form  part  of  the  general  funds  of  the  appellants' 
said  trust ;  fourthly,  that  the  funds  of  tne  appel- 
lants' said  trust  being  insufficient  to  meet  the 
repairs  of  the  said  turnpike  road,  as  found  in  the 
said  case,  the  respondents  are  liable  to  contribute 
towards  the  repairs  of  the  said  portion  of  the  said 
turnpike  road,  or  of  a  part  of  such  portion  thereof 
as  lies  within  the  said  parish  of  Great  Bowden,  in 
the  said  respondents'  highway  district. 

The  respondents'  points  were.  First,  that  the 

re  of  road  between  Market  Harborough  and 
Mary's  Boad-bridge  was  an  ancient  queen's 
highway,  and  formed  no  part  of  the  appellants' 
trust ;  and  by  the  Acts  passed  since  the  creation 
of  such  trust  relating  to  such  trust,  that  highway 
has  always  been  treated  sepai'ately  and  made  a 
special  part  of  such  trust ;  secondly,  that  if  the 
appellants  keep  the  said  highway  in  repair  they 


are  limited  by  5  Yict.,  c.  Iziz.,  referred  to  in  the 
case  of  the  tolls  therein  mentioned  for  remunera- 
tion for  such  repairs,  and  have  no  right  to  contri- 
bution to  the  deficiency  of  the  entire  trust,  under 

4  &  5  Vict.  c.  59 ;  thirdly,  that  the  tolls  received 
by  the  appellants  under  5  Vict.,  c.  Ixiz.,  in  respect 
of  the  said  highway  are  considerably  more  than 
sufficient  to  keep  that  highway  in  repair ;  fourthly, 
that  the  obvious  intention  of  the  Acts  was  to 
relieve  the  said  highway  from  liabiUty  as  much  as 
possible;  fifthly,  that,  as  seen  by  the  preamble 
to  the  27  Geo.  2,  c.  xzviii.,  the  appellants  trust  was 
considerably  in  debt  before  the  highway  in  question 
was  included  in  such  trust ;  and  although  oy  that 
Act  the  highway  was  added  in  general  terms,  still 
bv  1  Geo.  4.  c.  Izzx.  no  toll  was  to  be  levied  on 
the  said  highway,  unless  the  appellants  repaired  it, 
and  then  they  were  limited  to  one-half  of  their 
ordinary  tolls;  sixthly,  if  the  appellants  do  not 
repair  the  said  highway,  the  respondents  could  be 
compelled  to  do  so ;  seventhly,  that  the  determi- 
nation of  the  justices  appealed  against  was  ri^ht 
in  point  of  law. 

Manisty,  Q.G.  (with  him  8peke)  argued  for  the 
appellants. — The  first  section  of  4  <fe  5  Yict.  c.  59, 
empowers  justices  at  highway  sessions  to  examine 
the  revenues  and  debts  of  turnpike  trusts,  and  to 
ascertain  the  repairs  and  length  of  the  roads; 
"  and  if,  after  such  examination,  it  shall  appear  to 
the  justices  necessary  or  expedient  for  the  pur- 
poses of  any  turnpike  road  so  to  do,  then  to  adjudge 
and  order  what  portion,  if  any,  of  the  rate  or  as- 
sessment levied,  or  to  be  levied  by  virtue  of  5  & 
6  Wm.  4,  c.  50,  shall  be  paid  by  the  parish  sur- 
veyor, and  at  what  time  or  times,  to  the  trustees, 
or  to  their  treasurer,  or  other  officers  appointed 
by  them ;  such  money  to  be  wholly  laid  out  in  the 
actual  repairs  of  such  part  of  such  turnpike  road 
as  lies  within  the  parish  from  which  it  was  received." 
There  is  nothing  in  the  local  Acts  to  compel  the 
trustees  to  devote  the  whole  of  the  tolls  taken  on  this 
piece  of  road  to  this  piece  only.  The  deficiency  for 
the  repairs  of  the  whole  trust  should  be  made  up 
rateably  by  the  several  parishes. 

JBT.  James,  Q.O.  (with  him  /.  0.  OHfiU)  for  the 
respondents. — Here  the  trustees  are  authorised  to 
take  tolls  on  this  portion  of  the  road  only  on 
condition  that  they  keep  it  in  repair.  It  was  held 
in  The  Brightan,  ofc.  Turnpike  Boads  Trustees  v. 
the  Surveyors  of  the  Parish  of  Preston  (L.  Bep. 

5  Q.  B.  146),  that  where  the  roads  of  a  turnpike 
trust  pass  through  several  parishes,  and  the  funds 
of  the  trusts  applicable  to  the  repairs  of  the  roads 
are  insufficient,  the  funds  ought  to  be  apportioned 
to  the  roads  in  each  parish,  according  to  the 
amount  of  repairs  in  each  parish,  and  not  accord- 
ing to  the  mileaee  in  each ;  and  the  deficienov  thus 
left  in  each  parish  may  be  supplied  by  contribution 
out  of  the  highway  rates,  under  4  <fe  5  Yict.  c.  59, 
s.  1.  The  trustees  are  not  bound  to  repair  this 
road  if  they  give  up  the  tolls;  it  would  then 
become  the  duty  of  the  parish  of  Great  Bowden 
to  keep  it  in  repair :  (B.  v.  Netherthong,  2  B.  <&  Aid. 
179.) 

Manisiy  in  reply. 

Our.  adv.  vult, 

Ma/y  23.— QuAiN  J.  delivered  the  judgment  of 
the  court  (Blackburn,  Quain,  and  Archibald,  JJ.)* 
— ^This  is  an  appeal  from  the  decision  of  certain 
justices  of  the  county  of  Leicester,  refusing  to 
make  an  order  under  the  4  &  5  Yict.  c.  59,  s.  1, 
on  the  parish  of  Great  Bowjden,  in  the  same  county » 
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to  pay  a  portion  of  the  highway  rate  to  the  appel- 
lants, inaidof  thefonds  of  Sie  above  turnpike  trust. 
The  case  states  that  a  portion  of  an  old  highway 
within  the  parish  of  Bowden  was  made  a  part  of 
the  turnpike  trust,  and  that  the  fiinds  for  the 
whole  trust  were  insufficient  to  meet  the  repairs 
of  the  roads  within  the  trust,  for  the  year  ending 
31st  Deo.  1872,  to  the  extent  of  800L,  and  that  the 
proper  proportion  to  be  contributed  by  the  parish 
of  G-reat  Bowden  was  212.  6«.  4d.  The  justices 
refused  to  make  an  order  for  the  payment  of  this 
sum,  on  the  ground  of  a  special  exemption  of 
the  parish  of  Great  Bowden,  with  regara  to  the 
part  of  the  turnpike  road  within  that  parish,  by 
virtue  of  the  5  Vict.  c.  Ixix.  The  first  Act  to 
which  it  is  necessair  to  refer  as  originating  the 
alleged  exemption  of  the  parish  of  Great  Bowden 
is  1  Geo.  4,  c.  Ixxx.,  ss.  18  &  19.  Sect.  18, 
after  reciting  that  the  trustees  have  oollected  tolls 
on  that  part  of  the  road  leading  from  Market 
Harborough  to  St.  Mary's  Bridge  (the  road  now 
in  Question),  but  **  have  not  expended  any  part  of 
sucn  tolls  in  putting  that  part  of  the  road  in 
repair,"  prohibits  the  trustees  from  collecting  any 
tolls  on  that  part  of  the  road.  Sect.  19,  how- 
ever, enacts  that,  in  case  the  trustees  shall  put 
and  keep  at  all  times  this  part  of  the  road  in  good 
and  effectual  repair,  it  shall  be  lawful  for  them  to 
take  on  this  part  of  the  road  one  half  the  tolls 
which  they  were  authorised  by  the  recited  Act 
to  take  on  the  other  roads  within  the  trust.  By 
the  4  Yict.,  o.  xxxv.  this  Act  and  the  other  Acts 
regulating  the  turnpike  trust  were  repealed,  and 
the  repealing  Act  by  which  the  trust  was  in  future 
to  be  regulated,  contained  no  special  provisions  as 
to  that  part  of  the  road  between  Market  Har- 
borough and  St.  Mary's  Bridge.  This  omission 
was,  however,  supplied  bj  an  Act  passed  in  the  fol- 
lowing year,  viz.,  6  Vict.  o.  Ixix.  This  Act  in 
effect  re-enacts  the  provisions  of  1  G^o.  4,  o.  Ixxx., 
in  favour  of  that  part  of  the  road  between  Market 
Harborough  and  St.  Maiy's  Bridge,  and  is  the 
Act  now  in  force.  After  referring  to  the  Act 
1  Geo.  4,  c.  Ixxx.  s.  I.  it  recites,  "  that  the  repeal 
of  (^ertain  provisions  of  that  Act  is  injurious  to 
the  public,  inasmuch  as  they  are  thereby  sub- 
jected to  the  payment  of  an  excessive  toll  for 
travelling  on  that  part  of  the  road  between 
Market  Harborough  and  StMary's  Bridg^e;"  and  the 
Act  then  prohibits  the  trustees  from  taHng  any  toll 
on  that  part  of  the  road.  But  sect.  2  of  the  same 
Act  provides  (in  the  same  manner  as  the  19th 
section  of  1  Greo.  4,  o.  Ixxx.  above  cited),  that  "  in 
case  the  said  trustees  shall  keep  and  continue  at 
all  times  in  good  repair  that  part  of  the  said  road 
which  lies  between  the  town  of  Market  Harborough 
and  St.  Mary's  Bridge  aforesaid,  then  and  in  such 
cases  it  sh^  be  lawful  for  the  said  trustees, 
from  and  after  the  passing  of  this  Act,  to  demand 
or  take,  or  cause  to  be  demanded  or  taken,"  cer- 
tain tolls  therein  specified.  It  seems  to  us  that 
the  effect  of  this  legislation  is  to  create  a  special 
bargain  between  the  trustees  and  the  inhabitants 
of  the  parish  of  Great  Bowden,  to  the  effect  that 
the  trustees  can  only  take  tolls  on  this  part  of 
the  road  on  the  express  condition  that  they  keep 
it  in  repair,  and  that  as  long  as  they  tckke  the  tolls  an 
obligation  is  imposed  on  them  to  keep  the  road 
in  good  repair  at  all  times.  Since  the  passing 
of  this  Act  the  trustees  have  continued  to  take 
tolls  on  the  part  of  the  road,  and  it  is  stated  in  the 
oase  that  the  tolls  received  at  the  gate  across  it 


are  considerably  more  than  sufficient  to  keep  it 
in  repair.  Under  these  circumstances  the  clerk 
of  the  trustees  has  exhibited  an  information  before 
the  justices  under  the  4  &  5  Yict.  c.  59,  s.  1  (a 
public  Act)  alleging  that  the  fVmds  of  the  turnpike 
trust  were  insufficient  for  the  repairs  of  the  turn- 
pike road,  within  the  parish  of  Great  Bowden,  and 
asking  that  a  portion  of  the  highway  rate,  amonnt- 
ing  to  21L  3a.  4(2.,  should  be  ordered  to  be  paid  by 
the  parish  surveyor  to  the  trustees,  for  the  purpose 
of  such  repairs.  It  was  contended  on  the  part  of 
the  trustees  that  notwithstanding  the  special 
legislation  before  mentioned,  the  parish  of  Great 
Bowden,  as  one  of  the  parishes  within  the  tnut, 
was  liable  to  pay  a  contribution  under  the  4  A  5 
Yict.  c.  59,  s.  1,  when  the  funds  of  the  whole  tnist 
were  insufficient  to  keep  in  repair  the  turnpike 
roads  passinp;  through  the  several  parishes  within 
it.  The  justices  refused  to  make  the  order  prayed 
for  on  the  grounds  stated  in  the  case,  and  we  tlunk 
they  were  right  in  so  refusing.  It  t^pears  to  ns 
that  as  long  as  the  trustees  ccTntinue  to  take  tolls 
on  the  part  of  the  road  in  question,  under  the 
5  Yict.  c.  Ixix.,  and  those  tolls  are  sufficient  to  keep 
in  repair  such  part  of  the  road,  they  cannot  be  per- 
mitted to  allege,  as  they  do  in  the  present  infor- 
mation, that  the  funds  of  the  trust  are  insufficient 
to  repair  that  part  of  the  road,  inasmuch  as  they 
are  themselves  bound  to  keep  such  part  of  the 
road  in  good  repair,  as  long  as  they  oontinae  to 
take  tolls  upon  it.  If  an  order  to  pay  a  contribu- 
tion were  made  on  the  parish  of  (j^reat  Bowden, 
under  the  4  <&  5  Yict.  c.  59,  s.  L  the  mon^  when 
received  would  not  go  into  the  general  rands  of 
the  trust,  to  be  expended  in  repair  of  all  the  roads 
within  the  trust;  but,  on  the  contrary,  by  the 
express  words  of  the  Act,  it  would  have  to  be 
wholly  laid  out  in  the  actual  repairs  of  that  part 
of  the  turnpike  road  whibh  lies  within  the  piuish 
of  Great  Bowden.  The  contribution,  therefore, 
if  ordered  to  be  paid  would  go  to  relieve  the  trus- 
tees from  the  performance  of  the  duty  of  repairing 
the  road  expressly  imposed  on  them  by  toe  Act 
of  Parliament,  as  long  as  they  take  the  toUs,  and 
those  tolls  are  sufficient  to  repair  it.  It  would  be, 
in  effect,  to  permit  the  trustees  to  take  the  tolls 
without  performing  the  conditions  (the  performance 
of  which  is  expressly  imposed  by  the  Jjegislatore) 
before  any  tolls  are  allowed  to  be  taken  on  this 
part  of  the  road.  The  trustees  may,  if  they 
please,  cease  to  collect  the  tolls  in  question,  and 
then  the  parish  of  Great  Bowden,  or  the  highway 
district  within  which  it  is  situate,  would  have  to 
rapair  the  road  like  any  other  parish,  but  we  are 
of  opinion  that,  as  long  as  the  tnistees  continue  to 
take  the  tolls  specified  in  the  5  Yict.  o.  bdx.  on  the 
part  of  the  road  between  Market  Harborough  and 
St.  Mary's  Bridge,  and  those  tolls  are  sufficient  to 
keep  in  repair  such  part  of  the  road,  they  must 
themselves  keep  that  part  of  the  road  in  good 
repair,  and  cannot,  in  addition  to  the  tolls,  daim 
to  have  an  order  made  on  the  pariah  of  (heat 
Bowden,  for  the  payment  of  a  further  sum  under 
the  4  &  5  Yict.  c.  59,  s.  1.  to  be  laid  out  in  the 
doing  of  the  same  repairs  which  the  trustees  an 
themselves  already  bound  to  perform.  For  these 
reasons  we  think  that  this  appeal  should  be  dis- 
missed. Judgment  for  respondents. 

Attorneys    for  appellants,  Milne,  Aiddls,  and 
MeUor,  for  Arckhotdd  and  Hawhms,  Thrapston. 

Attorneys  for  respondent0>  Viza/rd,  Orowder  and 
Co. 
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Q-B.] 


Beg.  V,  Powell. 


[Q.B. 


Wednesday,  May  28, 1873. 

Beo.  V,  Powell. 

Eigkvw  —  Btopping-wp  of  highway — Notice  of 
"  special   purpose  "    of    vestry  —  Sufficiency   of 
notice— b  ^  6  WiU.  4,  c.  60,  «.  84r-69  Geo.  3.  c.  69, 
«.  1. 
Proceedings  having  been  instiiuted  by  one  J.  P. 
against  the  surveyor  of  a  district  highwa/y  hoard, 
to   compel    the    repavrvng  of  a  road  caUed  the 
Blaenan  Bach  road,  a  notice  signed  by  the  over' 
seers  of  the  parish  was  published  that  a  meet' 
ing  of  the   ratepayers    of  the    hamlet    would 
he  hid  on  a  day  named   *^for  the  pwrpose  of 
tahing  into  consideraUon  the  proceedings  now 
taken  by  Mr,  J.  P.  against  the  surveyor  of  the 
district  highway  respectvng  Blaena/n  Bach  road, 
and  for  other  purposes  connected  with  the  high- 
ways of  the  above  ha/mlet" 
At  the  meeting  held  vn  vursuance  of  this  notice,  a  re- 
solution was  passed  thai  Blaenan  Bach  road  should 
he  stopped  up,  upon  which  a  certificate  was  made 
hy  justices  to  stop  U  up. 
Held,  thai  the  above  notice  was  a  sufficient  notice  of 
ike  **  special  p^urpose  "  for  which  the  meeting  was 
summoned  wUhvn  the  meaning  of  sect,  1  o/*  59 
Geo.  3,  c.  69. 
Li  this  case  a  rale  had  been  obtained  by  Byles 
calling  on  the  prosecntors  to  show  cause  whj  an 
order  of  sessions  confirming  a  certain  certificate 
of  the  Bev.  H.  Bold  and  the  Bev.  Bees  Price, 
two  of  H.M's.  justices  of  the  peace  for  the  county 
of  Brecon,  dated  the  27th  Feb.  last,  for  stopping 
up  a  certain  highway,  called  the  Blaenan   ^acn 
road,  in  the  hamlet  of  Trevecca^  in  the  parish  of 
Talgarth,  in  the  said  county,  together  with  the 
necessary  proofs,  and  ordering  the  same  together 
with   the  plan  thereto  annexed,   to  be   enrolled 
amongst  tne   records    of    the    court  of   quarter 
sessions  for  the  said  county,  and  also  why  the  said 
certificate  should  not  be  quashed  on  account  of  the 
insufficiency  thereof. 

The  following  is  a  copy  of  the  order  of  quarter 
sessions  dismissing  the  appeal  against  the  certifi- 
cate of  the  magistrates : 

Brecon  to  wit, — At  the  general  quarter  BesBions  of 
the  peace  held  at  the  Shire  hall,  Brecon,  in  and  for  the 
ooontj  of  Brecon,  on  Tneadaj  in  the  first  week  next 
after  the  Slat  March,  to  wit,  on  Tuesday  the  9th 
April,  in  the  35th  year  of  the  reign  of  our  sovereign  lady 
Yiotmria,  by  the  grace  of  God,  and  in  the  year  of  our 
Lord,  1872,  before  Peniy  Williams,  Esq.  Henry  Allen, 
Esq.  J.P.,  Qwvnne  Holford,  Esq.  M.P.,  Major  Conway 
Lloyd,  and  otners,  their  associates,  justices,  &c. 

John  Jatnb,  Esq.  Sheriff. 

Etan  Powxll  (app.)  and  Ths  Parish  Otficsiis  of  thh 
Parish  of  Taloabth,  and  Wx.  Bhts  Dayibs  (the 
Surveyor  of  the  Talgarth  District  of  Highways) 
(reaps.). 

Mr.  Games  on  behalf  of  Evan  Powell  appealing  against 
the  certificate  of  the  Bev.  «Hngh  Bold  and  tne  Bev. 
Bees  Price,  two  magistrates  of  tma  county,  bearing  date 
the  27th  Feb.  last,  for  atopping  up  a  certain  highway 
odled  the  Blaenan  Bach  road,  in  the  hamlet,  of  Trevecca, 
10  the  pariah  of  Talgarth,  iu  this  county,  of  which  the 
fdlowing  is  a  copy. 

Cotmty  of  Brecon,  to  wit. — Whereas  on  the  12th  Jan. 
1871  the  inhabitants  of  the  hamlet  of  Trevecca,  in  the 
perish  of  Talgarth,  in  the  said  county  of  Brecon,  being 
then  duly  assembled  in  vestry,  at  the  vestry  room  of 
Talgarth  church,  in  the  said  parish,  in  pursuance  of  a 
notice  ai^ed  by  Thomas  Williams,  overseer  of  the  poor 
of  the  said  hamlet  of  Trevecca,  and  duly  affixed  to  the 
principal  door  of  the  church  of-  Talgarth  aforeaaid, 
before  the  commencement  of  divine  aervice,  on  Sunday, 
the  8th  Jan.  1871,  for  the  purpoaeof  determining  whether 
it  waa  expedient,  under  the  provisiona  of  the  Act  passed 


in  the  seaaion  of  Parliament,  held  in  the  5th  and  6th  years 
of  the  reign  of  King  William  lY.  intituled  "  An  Act  to 
conaolidate  and  amend  the  laws  relating  to  highways 
in  that  part  of  Ghreat  Britain,  called  England,"  that  a 
certain  highway,  situate,  lying,  and  being  in  the  hamlet 
of  Trevecca,  in  tiie  parish  of  Talgarth,  in  the  said  county 
of  Brecon,  called  Blaenan  Bach  road,  and  leading  from  and 
out  of  a  certain  highway,  situate  in  the  hamlet  aforeaai^ 
commonly  called  tne  Old  road,  and  passing  near  to  and 
between  certain  farm  houses,  la^d,  and  premises,  oaJled 
repectively,  Pendre  and  Blaenan  Bach,  within  the  hamlet 
of  Trevecca  aforeaaid  to  and  into  a  certain  other  high- 
way aituate  and  within  the  aaid  hamlet  of  Trevecca,  com- 
monly called  the  New  road,  leading  from  the  town  of 
Talgarth,  towarda  Criokhowell,  in  the  aaid  county^  a 
diatance  of  610  j^arda,  or  thereabouta,  and  commencing 
at  a  certain  gate  in  the  plan  hereinafter  referred  to  ana 
marked  "  B."  now  atanding,  and  being  where  the  aaid 
highway  now  propoaed  to  be  entirely  atopped,  and  adja- 
cent to  the  before  mentioned  highway,  commonly  called 
the  Old  road,  and  leading  from  thence  and  pasaing  by  and 
through  certain  landa  and  hereditaments,  the  reapeotive 
propertiea  of  Mr.  John  Parry,  Mr.  Evan  Powell,  and  Mra. 
Anna  Maria  Elenora  Gw^nne  Holford,  and  terminating 
at  ite  junction  with  the  highway  before  mentioned,  callea 
the  New  road  on  the  aaid  plan,  marked  "  A.,"  ahall  be 
entirely  stopped  up,  aa  being  unneceaaar^,  did  reaolve 
that  it  waa  expedient  that  the  aaid  public  highway  should 
be  atopped  up  as  being  useless  and  unnecessary,  under 
the  provisions  of  the  said  Act,  and  the  chairman  of  the 
aaid  veatiy  meeting,  by  an  oinler  in  writing,  under  his 
hand,  on  the  day  and  year  laat  aforeaaid,  directed  the 
aurv^or  of  the  highwav  of  the  district  of  Talgarth  afore- 
said, in  which  the  aaid  hamlet  of  Trevecca  and  parish  of 
Talgarth,  are  comprised,  to  apply  to  two  of  Her  Majesty's 
justices  of  the  peace  in   and  for  the  said  county  of 
Brecon,  to  view  the   said    highway  as   aforeaaid,    in 
purauance  of   the  aaid  atatute;  and  whereaa,  in  pur- 
suance of  an  application  of  the  aaid  aurveyor  of  tiie 
highwaya  of   and  for   the  said   diatrict  of    Talgarth, 
in  which  the  aaid  hamlet  of    Trevecca  ia   comprised 
aa  aforesaid,  in  that  behalf  made  unto  us,   the  Bev. 
Hugh  Bold  and  the  Bev.  Bees  Price,  whose  names  are 
hereunto  set,  being  two  of  Her  Majesty'a  juaticea  of  the 
peace,  in  and  for  tiie  aaid  county  of  Brecon,  and  acting 
in  and  for  the  aaid  county,  and  in  and  for  the  petty 
aeasional  division  of  Talgairth,  within  which  the  aaid 
hamlet  and  pariah  are  aituated,  we,  the  aaid  justices, 
on  the  19th  Dec.  1871,  together,  and  in  the  presence  of 
each  other,  and  at  the  aame  time,  viewed  the  said  public 
highway  hereinbefore  described,  and  so  resolved  to  be 
entirely  stopped  up  aa  aforesaid,  and  which  is  wholly 
situated  in  the  said  hamlet  and  parish ;   and  whereas 
upon  auch  view  made  on  the  application  of  the  aaid  aur- 
veyor aa  aforeaaid,  it  appeared  to  ua,  the  aaid  justices, 
that  the  said  public   highway  hereinbefore  described, 
and  so  resolved  to  be  entirely  stopped  up  as  afore- 
said, is   useless    and  unnecessary;    and    whereaa  we, 
the  aaid  justices,    on   the    said    19th  Dec.  1871,  did 
direct  the  said  surveyor  of  the  aaid  highway  district 
of   Talgarth,  in   which   the  said   hamlet   and    parish 
are  comprised,    to   affix,   and   in   pursuance   of    such 
directions  in  that  behalf  the  said  aurveyor  for  four  suc- 
cessive weeks  next  after  we  the  said  justices  so  viewed 
the  said  public  highway  hereinbefore  described,  namely, 
on  the  23rd  and  31st  days  of  Deo.  1871,  on  the  7th  and 
14th  daya  of  January  last  reapectively,  did  affix,  a  notice 
to  the  effect  of  achedule  19  annexed  to  the  atatute,  in 
legible  charactera  at  the  place  and  by  the  aide  of  saoh 
ends  of  the  said  public  highway  hereinbefore  described, 
and  so  resolved  to  be  entirely  stopped  up  aa  aforeaaid, 
and  hereby  gave  notice  that  on  the  9th  April  next,  or  on 
auch  other  day  aa  the  aaid  next  general  quarter  seaaiona 
of  the  peace  for  the  aaid  county  ahaU  be  held,  application 
would  be  made  to  her  Majeaty'a  juaticea  of  the  peace, 
asaembled  at  quarter  aeaaiona,  in  and  for  the  county  of 
Brecon,  at  the  Shire  Hall,  in  the  town  of  Brecon,  for  an 
order  for  entirelv  atopping  up  the  aaid  public  highway, 
ao  reaolved  to  be  entirely  atopped  up  aa  aforesaid,  and 
that  the  certificate  of  two  justices  naving  viewed  the 
same  together  with  the  plan  of  the  said  highway  would 
be  lodged  with  the  clerk  of  the  peace  for  the  said  county, 
at  his  office  at  Brecon,  in  the  said  county,  on  the  1st 
March  next,  and  whereas  the  said  surveyor,  in  pursuance 
of  the  like  directions  to  him,  by  us  given,  in  that  behalf, 
for  four  successive  weeks  next  after  we,  the  said  justices, 
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BO  -viewed  the  said  public  highway  hereinbefore  deeoribed, 
namcdy.  on  the  23rd  and  Slet  Deo.  1871,  and  on  the  6th 
and  18th  Jan.  last  repeotiyely,  inserted  the  same  notice, 
as  last  aforesaid,  and  the  same  notice  for  the  said  four 
sucoessiYe  weeks  appeared  in  a  certain  newspaper,  com- 
monly called  the  Brecon  County  Times,  published  and 
generally  circulated  in  the  said  county  of  Brecon,  and 
also  on  four  successiTe  Sundays,  after  the  making  of 
such  view  hj  us,  the  said  justices  as  aforesaid,  namely, 
on  Sunday  tne  24th  and  Sunday  the  Slst  days  of  Dec. 
1861,  and  Sonday,  the  7th  and  14ith  days  of  Jan.  last,  the 
■aid  surveyor  affixed  a  like  notice,  as  last  aforesaia,  on 
the  principal  door  of  the  parish  church  of  the  said  parish 
of  Talgarth.  And,  whereas,  proof  hath  now  this  day 
been  here  g^ven  unto,  and  before  and  to  the  satisfac- 
tion of  us  the  said  justices,  as  well  by  the  evidence  of 
witnesses  upon  oath,  as  otherwise,  that  the  said  several 
notices  and  resolutions  of  vestry  hereinbefore  mentioned, 
have  been  respectively  given,  made,  agreed  to,  affixed, 
and  published  in  the  manner,  and  at  the  times  and  places 
hereinbefore  pajrtioularly  mentioned  and  recited,  and  in 
manner  and  form  as  by  the  said  statute,  in  that  case 
made  and  provided  is  required,  and  a  plan  has  now,  at 
the  same  time,  been  here  ddivered  to  us  the  said  justices, 
particularly  describing  the  said  highway  by  metes, 
bounds,  and  admeasurements  thereof,  and  which 
said  plan  has  now  this  day  been  here  verified  to,  and 
before  us.  the  said  justices,  by  the  evidence,  upon  oath, 
of  Bees  Davies,  a  competent  surveyor.  Now,  we,  whose 
names  are  hereunto  set,  so  being  such  justices  as  afore- 
said, in  pursuance  of  the  aforesaid  statute  in  such  case 
made  and  provided,  do  hereby  certify  that  on  the  19th 
Dec.  1871,  we,  together,  and  in  the  presence  of  each 
other,  at  tiie  same  time  viewed  the  said  highway,  so  re- 
solved to  be  entirely  stopped  up  as  aforesaid,  and  that 
upon  such  view  we  found  that  the  said  highway  is  useless 
and  unneoeesazy,  and  we,  the  said  justices,  hereby  further 
certify  that  the  reason  why  the  said  public  highway  so 
proposed  and  resolved  to  be  entirely  stopped  up  as  un- 
necessarv,  are.  that  for  several  years  last  past  there  have 
been  ana  still  are  more  convenient  and  better  public 
highways  situate  in  the  said  hamlet  of  Trevecoa,  and 
parish  of  Talgarth,  and  delineated  on  the  said  plan,  which 
lead  directiy  ^m  and  to  the  same  several  points  and  places 
as  the  said  nighway,  so  pro^sed  and  resolved,  to  be  en- 
tirely stopped  up  as  aforesaid,  and  which  public  highways 
are  at  present,  and  for  several  years  last  past  have  been, 
used  by  the  public,  and  all  the  liege  subjects  of  our  lady 
the  Queen,  and  becMuse  the  said  nighway  so  resolved  to 
be  stopi>ed  up  is  narrow  and  unfit  for  travelling  with 
horses  and  carts,  and  carriages^  and  travelling  of  every 
description  is  rendered  impracticable.  Given  under  our 
hands  at  the  Police  station.  Talgarth,  in  the  said  county 
of  Brecon,  and  within  wnich  the  aforesaid  hamlet  of 
Trevecoa  and  parish  of  Talgarth,  are  situated,  the  27th 
Feb.  1872.  Hugh  Bold, 

B.  Pbicv. 

After  hearing  the  advocates  on  both  sides  it  is  ordered 
that  the  appeal  be  dismissed  and  that  the  said  certificate 
with  the  necessary  proofs  now  read  by  the  clerk  of  the 
peace  in  open  couix  be  confirmed,  and  that  the  same,  to- 
gether with  the  plan  thereunto  annexed,  be  enrolled  by 
the  clerk  of  the  peace,  amongst  the  records  of  quarter 
sessions  for  this  county,  and  that  the  said  highway  be 
stopped  up  accordingly,  subject  to  a  case  for  the  opinion 
of  one  of  the  superior  courts  at  Westminster,  as  to 
whether  the  notice  of  appeal  ^ven  by  the  appellant  to 
the  respondents  was  served  in  time,  there  not  being 
fourteen  days  between  the  service  of  the  notice  of  appeal, 
and  the  day  of  holding  the  quarter  sessions, 
By  the  court, 

Edward  Williams,  Clerk  of  the  Peace. 

The  following  is  the  notice  which  was  posted  on 
the  ohnrch  door  during  divine  servioe  on  Sunday 
8th  Jan.  1871 : 

Hajclbt  or  Trsyegca. 
I,  the  undersigned  hereby  give  yon  notice  that  a  meet- 
ing of  the  ratepayers  of  the  above  hamlet  will  be  held  at 
the  vestry- room  of  Talgarth  church,  in  Talgarth  at 
10  o'clock  in  the  forenoon  of  Thursday  the  12th  Jan. 
1871,  for  the  purpose  of  taking  into  consideration  the 
proceedings  now  taken  by  Mr.  John  Pftrry,  of  Treben- 
shun,  against  Mr.  Bhys  Davies,  surveyor  of  the  Talgiurth 
District  Highway  Board,  respecting  Blaeman  Ba<^  road, 


and  for  other  purposes  connected  with  the  highways  of 
the  above  hamlet. 

Thokas  WiLLiAiffB,  overseer  of  the  poor 
for  the  hamlet  of  Trevecoa  aforesaid. 
College  Farm,  Jan.  7, 1871. 

A  number  of  affidavits  were  filed  in  the  case, 
from  which  it  appeared  that  a  Mr.  John  Parry 
had  instituted  proceedings  against  the  surveyor  of 
the  highway  board  to  compel  the  repairing  of  the 
road.  The  affidavits  dealt  with  other  matters  to 
which  the  court  refused  to  take  into  consideration 
as  not  affecting  the  only  question  in  the  case,  viz. 
whether  the  notice  above  set  out  was  sufficient, 
under  the  Act  58  Qeo.  3,  c.  89,  s.  1. 

B,  T.  Williams,  showed  cause  against  the  role, 
and  contended  that  the  notice  was  sufficient, 
58  Geo.  3,  c.  69,  s.  1,  enacts  "  that  no  vestry  or 
meeting  of  the  inhabitants  in  vestry  of  or  for  any 

garish  shall  be  holden  until  pubhc  notice  shaU 
ave  been  given  of  such  vestry,  and  of  the  plaoe 
and  hour  of  holding  the  same,  and  the  special 
purpose  thereof,  three  days  at  least  before  the  day 
to  be  appointed  for  holding  such  vestry,  by  the 
publication  of  such  notices  in  the  parish  church  or 
chapel,  on  some  Sunday,  during,  or  immediately 
after  divine  service,  and  by  affixing  the  same, 
fairly  written  or  printed,  on  the  principal  door  of 
such  church  or  chapeL"  Before  any  highway 
can  be  stopped  up,  certain  steps  must  he 
taken  which  are  enumerated  at  length  in 
6  &  6  Will.  4.  c.  50,  SB.  84,  et  aeq.  Any 
notice  is  good  which  states  in  general  terms  the 
object  for  which  the  vestry  is  summoned,  so  as  to 
enable  the  vestry  to  pass  any  resolution  which  ^ 
comes  within  the  eeneral  purpose  for  which  the 
vestry  is  summoned.  Here  notice  was  given  that 
the  object  of  the  meeting  was  to  tckke  "  into  con- 
sideration the  proceedings  now  taken  by  Mr. 
John  Parry,  of  Trebinshun  against  Mr.  Bhys 
Davies,  survejror  of  the  Talgarth  District  Highway 
Board  respecting  Blaenan  Bach-road,  and  for  other 
purposes  connected  with  the  highways  of  the 
above  hamlet."  Everyone  knew  the  nature  of  the 
proceedings  which  Mr.  John  Parry  was  taking 
against  the  surveyors,  and  everyone,  therefore, 
had  sufficient  notice  of  the  object  of  the  meeting. 
In  Wamer  v.  Crotea  (2  Curt.  315)  where  a  rate  was 
made  for  defraying  the  expense  of  consecrating  a 
new  parish  church,  the  notice  given  of  the  vestry 
meetmg  was  "for  making  of  a  church  rate,  and 
other  purposes.*'  Sir  Herbert  Jenner,  in  delivering 
the  juagment  of  the  court,  said,  "  certcdnly  there  is 
no  specification  of  the  exaot  object  or  purpose  to 
whicn  the  rate  was  to  be  applied ;  but  there  is  a 
notice  that  the  meeting  was  to  be  for  the  making 
of  a  church  rate,  and  it  is  hypercritical  to  say 
that  every  particular  circumstuice  and  object  is  to 
be  stated  in  the  notice.  Mr.  Grates  was  present  at 
the  meeting,  and  he  pi^posed  a  rate  oz  a  fourth 
part  of  what  was  proposed  by  the  churchwarden ; 
out  a  shilling  rate  was  carried  by  a  large  ma- 
jority of  the  vestry  for  the  purpose  of  making 
provision  for  the  consecration  of  the  church.  I  am 
of  opinion,  therefore,  that  the  notice  was  sufficient, 
and  that  no  one  could  have  been  taken  by  sor- 
prise."  In  Smith  v.  Deigkton  (8  Moore,  P.  C.  C. 
179)  the  notice  of  a  vestry  meeting  issued  bv  the 
churchwardens  stated  that  the  object  of  the 
meeting  was  "  to  levy  a  rate  for  the  purpose  of 
defraying  the  expenses  incurred  by  the  church- 
wardens in  and  about  the  repairing  and  restoring 
of  the  parish  church  of  the  parish  of  St.  Michael, 
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lendered  necessary  by  reason^f  the  late  fire ;  or 
otherwise  to  consider  the  expediency  of  borrowing 
the  amount  of  snch  expenses  on  the  credit  and 
securities  of  the  church  rates  of  the  said  parish, 
narsnant  to  the  provisions  of  the  statutes  of  the 
d8  Geo.  3,  c.  45,  or  of  the  59  Greo.  3,  c.  134,  and  in 
ease  it  shall  be  considered  expedient  to  borrow 
the  amount  of  such  expenses,  to   authorise  the 
chorchwardena  to  take  the  necessary  proceedings 
for  that  purpose,  and  to  do  all  matters  incident 
thereto."     At  the  meeting  two  resolutions  were 
passed,  the  first  authoriRing  the  churchwardens  to 
borrow  upon  security  of  the  church  rates,  the 
amount  to  be  paid  by  annual  instalments  of  not 
less  than  one  tenth  of  the  loan  with  interest ;  the 
second,  that  in  payment  of  the  first  instalment  of 
the  loan  and  the  ordinary  expenses  of  the  parish 
church,  a  ratd  should  be  granted  to  the  church- 
wardens.   It  was  held  that  as  to  the  second  reso- 
lation  the  notice  was  insufficient,  though  sufficient 
as  to  the  first.    But  it  will  be  observed  that  there 
were  no    general   words    in    the  notice  in  this 
case  as   there    were  in  the  former  case,  and  in 
the  present  one.       Warner  v.    Gates  (tAbi   sup,) 
haying  been  referred  to  in  the  course  of  the  ar- 
gument. Lord  Granworth  said,  **  In  that  case  the 
objection  was  that  the  notice  was  too  general; 
here  the  appellant  contends  that  it  is  too  particu- 
lar to  justify  the  rate."    And  Sir  John  Patteson 
said,  "  Does  not  the  court  in  that  case  seem  to 
think  that  a  notice  in  general  terms  might  be  suf- 
fideni,  but  that  if  you  choose  to  particularise  you 
are  confined  to  the  si)ecial  puK>ose  stated  in  the 
notice  P"    The  notice  in  the  present  case,  besides 
referring  specifically  to  the  proceedings  against 
the  surveyor,  with  reference  to  the  Blaenan  Bach 
Highway,  which  Mr.  John  Parrv  was  taking,  con- 
tains the  words,  "  and  lor  other  purposes  con- 
nected with  the  highways  of  the  aoove  hamlet ;" 
so  that  the  objection,  as  put  by  Sir  John  Patteson, 
does  not  apply.    The  affidavits  filed  in  the  case 
show  that  the  matter  was  one  of  public  notoriety 
in  the  hamlet.    [Blackbubn,  J. — u  the  notice  was 
not  a  proper  one,  I  do  not  think  it  will  do  to  show 
that  the  tning  was  generally  known.    We  cannot 
take  any  notice  of  these  affidavits.]     In  Blunt  v. 
Hunrwooa  (8  A.  &  E,  610)  certain  plans  having 
been  produced  at  a  vestry  meeting  and  referred  to 
a  committee,  at  a  subsequent  vestry  meeting  their 
report,    recommending    an   enlargement   of    the 
parish  church,  was  i^eceived  and  adopted,  and  a 
resolution   passed  for  borrowing  money  on    the 
parish  rates   to  carry  the   plans  into  execution. 
In  the  notice  of  holding  the  latter  the  vestry  stated 
the  purpose  of  it  to  be  "  to  receive  a  report  from 
the  church  committee,  and  to  adopt  such  measures 
as  may  appear  necessaiy  for  carrying  that  report 
into  execution ;"  and  this  was  held  to  be  sufficient 
notice  of  the  intention  to  borrow  money  on  the 
church  rates  for  the    purpose  of    executing  the 
plans.     [BLACKBUBir,  J. — That  case  seems  to  go 
even  further  than  you  require.]  "  Referring,"  said 
Lord  Denman,  C.  J.  "  to  the  former  proceedings 
which  led  to  the  report,  no  one  would  suppose 
that  it  oonld  be  carried  into  execution  without 
raising  money ;  and  I  think  the   notice  does,  in 
effect,  call  upon  the  parishioners  to  consider  of 
borrowing  a  sum  for  the  purposes  which  the  report 
would    bring  under  consideration.     The  statutes 
58  Greo.  3.  c.  45  and  59  Greo.  3.  c.  134,  do  not  require 
any  stricter   notice   than  has  been   given  here. 
Stet.  58   Greo.  3,  c.  45,  s.  1,  does  indeed  require 
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notice  to  be  given  of  the  vestry,  '  and  the  special 
purpose  thereof,'  but  I  think  the  word  *  special ' 
carries  us  no  further  than  the  word,  'purpose,' 
alone  would  have  done  if  we  really  ard  satisfac- 
torily see  that  the  parish  had  had  notice  of  what 
was  intended."  So  Littledale,  J.  —  "I  agree 
that  the  notice  under  stat.  58  Geo.  3,  c.  69,  s.  1, 
ought  to  inform  the  parishioners  of  the  intention 
with  which  a  vestry  is  called;  but  it  was  not 
necessary  that  this  notice  should  say,  in  so  many 
words,  that  a  proposal  would  be  made  to  borrow 
money  if  it  stated  that  that  would  be  taken  into 
consideration  which  necessarily  includes  such  a 
proposal.  Now  the  words,  '  such  measures  as 
may  appear  necessary  for  carrying  that  report  into 
execution '  do  so  include  it ;  and  I  therefore  think 
that  the  parishioners  had  notice  that  a  proposal 
would  be  made  at  the  vestry  for  borrowing  the 
money  requisite  for  giving  effect  to  the  report." 
The  court  here  called  on — 

Brovm,  Q.C.  and  Byles  to  support  the  rule. 
— They  contended  that  the  notice  was  not  suf- 
ficient. The  Act  of  Parliament  requires  that  the 
"  special  purpose "  of  the  meeting  should  be 
stated  in  the  notice.  The  statute  5  &  6  Will. 
4,  c.  50,  in  the  provisions  (ss.  84,  89)  re- 
lating to  the  stopping  up  of  highways  sur- 
rounds the  proceeding  with  every  sort  of  pre- 
caution, BO  as  to  prevent  the  possibility  of  any 
person  who  had  an  interest  in  preventing  the 
stopping  up  not  having  an  opportunity  of  knowing 
of  the  intention,  and  of  takLns  steps  to  prevent  it. 
See  the  form  of  notice  of  diverting  a  highway 
given  in  the  schedule  to  the  Act.  The  notice  in 
the  present  case  should  have  stated  that  it  was 
intended  to  be  considered  whether  the  highway 
should  be  stopped  up  or  not.  This  would  have 
carried  out  the  object  and  spirit  of  the  Act  of 
Parliament,  which  the  notice  actually  given  does 
not.  There  are  several  affidavits  filed  in  this  case 
to  show,  if  the  court  will  allow  them  to  be  read, 
that  as  a  matter  of  fact  the  intention  to  stop  up 
the  highway  was  not  generally  know  in  the  ham- 
let. [Blackburn  J.  —  The  question  is  simply 
whether  the  notice  was  a  sufficient  one  or  notj. 
In  Smith  v.  Dei^hton  (uhi  sup.)  Dr.  Lushington, 
delivering  the  judgment,  said,  "  Undoubtedly  it 
was  the  intention  of  the  Legislature  in  framing 
this  statute  to  provide  that  due  information  should 
be  given  to  all  the  parishioners  of  the  special  pur- 
pose for  which  their  attendance  is  required. 
These  enactments  were  made  to  remedy  the  great 
evils  that  had  arisen  from  convening  a  meeting 
upon  a  general  notice,  the  parishioners  being 
entirely  ignorant  of  the  particular  purpose  for 
which  they  were  called  upon  to  meet.  We  are 
clearly  of  opinion  that  in  order  to  comply  with  the 
requirements  of  the  statute  the  special  purpose 
intended  to  be  discussed  should  be  statea  in  the 
notice  calling  the  vestry,"  language  which,  it  is 
submitted,  is  strictly  applicable  to  the  circum- 
stances of  the  present  case.  As  to  Blunt  v.  Har- 
wood  (uhi  sup.)  the  true  view  of  it  is  given  in 
Prideaux  on  Churchwardens, p.  104,  "The Court  of 
Queen's  Bench  gave  no  decided  opinion  as  to  the 
validity  of  the  notice,  as  in  the  course  of  the  proceed- 
ings it  became  unnecessary  for  them  to  do  so ; 
but  the  opinion  of  the  court  seemed  to  be  against 
the  sufficiency  of  the  notice ;  and  it  is  apprehended, 
both  from  the  language  of  the  learned  judge  in 
that  case,  and  from  the  tenor  of  the  decisions  of 
the  Court  of  Queen's  Bench  as  to  the  requisites  of 
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notice  of  the  grounds  of  appeal  a^nst  the  re- 
moval of  a  pauper,  that  the  court,  if  it  had  been 
necessary  to  determine  the  question,  would  have 
decided  against  the  notice,  and  granted  a  pro- 
hibition." [QuADf,  J. — The  decision  turned  upon  the 
words,  "and  to  adopt  such  measures  as  may  be 
necessary  for  carrying  that  report  into  execution," 
which  are  omitted  in  Mr.  Pndeaux's  book].  No 
such  words  are  contained  in  the  notice  in  the 
present  case.  It  was  not  a  fair  inference,  from 
the  notice  given,  that  the  stopping  up  of  the  high- 
way was  contemplated.  [Blackbubn,  J. — If  the 
only  action  which  the  vestry  could  effectually  take 
was  the  stopping  up  of  the  highway,  was  not 
sufficient  notice  given  of  that  ?]  The  "  other  pur- 
poses "  mentioned  in  the  notice  might  well  be 
thought  to  refer  to  the  proceedings  mentioned  in 
the  111th  section  of  5  &  6  Will.  4,  c.  50,  which 
provides  that  "if  the  inhabitants  of  any  parish 
shall  agree  at  a  vestry  to  defend  any  indictment 
found  against  any  such  parish,  or  to  appeal 
against  any  order  made  by  or  proceeding  of  any 
justice  of  the  peace  in  the  execution  of  anv  powers 
given  by  this  Act,  or  to  defend  any  appeal,  it  shall 
and  may  be  lawful  for  the  surveyor  of  such  parish 
to  charge  in  his  account  the  reasonable  expenses 
incurred  in  defending  such  prosecution,  or  prose- 
cuting or  defending  such  appeal,  after  the  same 
shall  have  been  agreed  to  by  such  inhabitants  at  a 
vestry  or  public  meeting  as  aforesaid,  and  allowed 
bv  two  justices  of  the  peace  within  the  division 
where  such  highway  shall  be,"  &c. 

Blackbubn,  J. — I  am  of  opinion  that  the  rule  in 
this  case  most  be  discharged.  The  question,  and 
the  onlv  one,. is  whether  the  vestry  had  authority 
to  resolve  that  they  would  direct  the  surveyor  to 
stop  up  this  highway,  and  this  sends  us  back  to 
the  Greneral  Vestry  Act  of  58  Geo.  3,  c.  69,  s.  1  of 
which  enacts  that  "  no  vestry  or  meeting  of  the 
inhabitants  in  vestry  of  or  for  any  parish  shall  be 
holden  until  public  notice  shall  have  been  given  of 
such  vestry,  and  of  the  place  and  hour  of  holding 
the  same,  and  the  special  purpose  thereof,  three 
days  at  least  before  the  day  to  be  appointed  for 
holding  such  vestry,  by  the  publication  of  such 
notice  in  the  parisn  church  or  chapel  on  some 
Sunday,"  &c.  Now  the  objection  taken  to  this 
notice  is,  that  the  special  purpose  for  which  the 
vestry  was  called  was  to  pass  a  resolution  for 
stopping  up  the  highway,  and  it  has  been  said, 
and  in  my  opinion  correctly  said,  that  if  the  notice 
is  not  in  sucn  terms  as  would  give  the  inhabitants 
notice  that  that  was  one  of  the  special  purposes 
for  which  the  meeting  was  summoned,  it  is  not 
sufficient.  I  am  disposed  to  agree  with  the  argu- 
ment, that  unless  the  notice  given  states  that, 
amongst  other  things,  one  of  the  purposes  of  the 
meeting  is  to  stop  up  the  highway,  if  necessary, 
a  resolution  that  it  should  be  stopped  up  would  be 
uUra  vires.  Now  the  notice  given  was  this,  that 
the  meeting  was  convened  "for  the  purpose  of 
taking  into  consideration  the  proceedings  now 
taken  by  Mr.  John  Parry,  of  Trebinshun,  against 
Mr.  Bhys  Davies,  surveyor  of  the  Talgarth  District 
Highway  Board,  respecting  Blaenan  Bach  road, 
and  for  other  purposes  connected  with  the  high- 
ways of  the  above  hamlet."  That  is  the  special 
purpose  mentioned.  Now  the  fact  was,  that  Mr. 
Parry  had  taken  proceedings  against  the  surveyor 
to  enforce  the  repairing  of  this  road  which  had  got 
out  of  repair.  Now  it  does  seem  to  me  that  when 
the  vestry  is  summoned  to  take  that  into  con- 


sideration, as  well  as  for  other  purposes  connected 
with  the  highways  of  the  hamlet,  the  case  comes 
within  the  spirit  of  the  observations  made  by  Sir 
John  Patteson  in  Blunt  v.  Harwood  (tM  9up.\ 
where  he  says :  "  No  particular  form  of  notice  is 
directed  by  any  of  the  three  statutes;  we  have 
only  to  see  that  the  notice  published  fl;ives  suf- 
ficient informatioT.  to  the  inhabitants."  Here  I 
think  that  no  j^rson  applying  common  sense  to 
the  subject  could  have  the  slightest  doubt  about 
the  purpose  of  the  meeting;  that  it  would  be 
understood  that  the  object  and  intention  of  the 
meeting  was  to  take  steps  to  oppose  and  baffle 
the  proceedings  which  Mr.  Parry  was  taking 
against  the  surveyor  as  to  this  very  road,  and  that 
with  a  view  to  that,  they  would  exercise  any 
powers  which  they  had  relating  to  the  highways 
of  the  hamlet.  The  counsel  who  argued  in  support 
of  the  rule  have  not  been  able  to  point  out  any 
other  purpose  for  which  the  vestry  could  be  snm- 
monea  in  order  to  oppose  the  proceedings  taken 
against  the  surveyor,  except  to  stop  up  the  high- 
way. It  was  argued  that  the  vestry  might  poe- 
sibly  have  been  summoned  to  consider  the  question 
of  the  surveyor's  expenses  in  defending  the  indict- 
ment affainst  him  for  non-repair  of  this  road ;  but 
even  that  could  not  be  taken  to  be  the  sole  and 
exclusive  object ;  and  seeing  that  one  of  the  most 
effectual  steps  which  could  be  taken  to  stop  the 

Erooeedings  of  Mr.  Pany  was  to  stop  up  the 
ighway  altogether,  that  must  be  taken  to  have 
been  brought  to  the  notice  of  any  person  reading 
the  notice.  The  object  of  the  meeting  being  to 
originate  proceedings,  I  think  that  so  far  from 
greater  pairticularity  being  required  in  the  notice, 
the  very  opposite  is  the  case.  The  object  of  the 
statute  is  tnat  notice  should  be  given  of  the  sort 
of  business  to  be  transacted  by  the  vestrv,  and  a 
notice  which  gives  sufficient  information  of  that  to 
the  inhabitants  is,  as  Sir  John  Patteson  said,  a 
sufficient  notice.  I  think  we  should  not,  as  to 
these  notices,  fall  into  the  error,  on  the  side  of 
minuteness  and  particularity,  committed  as  to  poor 
law  notices  of  appeal,  which  rendered  necessaiy 
the  interposition  of  the  Legislature  to  remedy  it. 
We  should  see  what  might  reasonably  be  eipected 
to  give  to  an  ordinary  parishioner  notice  of  what 
was  intended  to  be  done  at  the  meeting ;  and,  in 
every  case,  this  is  a  question  of  common  sense 
applied  to  the  particular  words  used. 

QuAiN,  J. — I  am  of  the  same  opinion.  It  would 
be  extremely  undesirable  that  recourse  to  a  lawyer 
should  be  necessary  before  framing  each  notice  of 
the  purpose  for  which  a  vestry  meeting  is  sum- 
moned ;  and  this  would  be  the  consequence  if  the 
notice  is  to  be  construed  with  such  strictness  as 
has  been  contended  for.  It  would  never  be  safe 
to  give  a  notice  otherwise.  In  my  opinion,  the 
notice  in  the  present  case  gives  sufficient  informa- 
tion to  every  parishioner  of  the  special  purpose  of 
the  meeting,  so  as  to  induce  any  person  who  takes 
an  interest  in  the  particuleff  subject,  to  attend. 
Now  the  person  who  complains  m  the  present 
case  was  a  gentleman  specially  interested  in  the 
road  referr^  to  in  the  notioe.  He  knew  that 
proceedings  had  been  taken  against  the  surveyor 
to  compel  him  to  repair  the  road — proceedings 
which  might  end  in  an  indictment.  Now  the 
notioe  calls  express  attention  to  the  fact  that  the 
meeting  was  to  take  into  consideration  "  the  pro- 
ceedings now  taken  by  Mr.  John  Parry,  of  Tre- 
binshun, against  Mr.  Bhys  Davies,  surveyor  of 
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the  Talgarth  District  Highway  Board,  respecting 
Blaenan  Bach  road,  and  for  other  purposes  con- 
oected  with  the  highways  of  the  above  hamlet/' 
in  other  words,  to  consider  what  was  best  to  be 
done  as  regards  these  proceedings  against  the 
Biureyor,  whether  under  the  111th  section  of  the 
Highway  Act  of  Will.  4,  or  under  any  other 
aathonty  which  they  possessed,  and  to  take  steps 
to  baffle  these  proceedings.  It  seems  to  me  to 
follow  from  this,  that  one  of  the  questions  to  be 
ooDfiidared  by  the  vestry  might  well  be  whether 
the  road  was  not  an  entirely  useless  one,  and  one 
which  ought  to  be  stopped  up.  If  we  were  to 
require  as  much  strictness  in  the  notice  as  has 
been  contended  for,  we  should  not,  I  think,  be 
Gurying  out  the  intention  of  the  Legislature. 
The  notice  gives  sufficient  information  as  to  the 
subject  matter  which  was  to  be  considered  by  the 
Teetiy,  one  of  the  considerations  naturally  being, 
as  I  nave  said,  whether  it  was  more  expedient  to 
repair  the  road,  or  to  stop  it  up  altogether.  I 
agree  that  the  rule  should  be  discharged. 

ARCHIBALD,  J. — I  am  of  the  same  opinion.  The 
real  qaestion  is,  whether  the  resolution  to  stop 
up  the  road  faUs  reasonably  within  the  scope  of 
the  purpose  mentioned  in  the  notice.  The  special 
purpose  of  the  meeting  must  be  stated ;  but  it  is 
not  necessary  to  state  it  with  any  greater  parti- 
cularity than  is  requisite  to  ^ve  sufficient  in- 
formation to  the  parishioners.  If  it  is  couched  in 
each  terms  as  to  mislead,  it  would  be  open  to 
objection.  If  it  had  been  restricted  to  the  objects 
mentioned  in  the  111th  section,  the  case  would  be 
different.  But  when  we  look  at  the  notice  itself, 
we  see  that  it  does  fairly  include  the  terms  of  the 
resolution.  Tajcing  into  consideration  *'  the  pro- 
ceedings taken  by  Mr.  Parry  against  the  surveyor 
as  to  this  road,  means  taking  into  consideration 
the  steps  which  it  would  be  requisite  to  take  in 
respect  of  these  proceedings,  which  would  be 
either  by  defending  the  proceedings,  or  perhaps 
by  resolving  that  it  would  be  better  to  stop  up  tne 
road  altogether  as  not  worth  repairing.  Giving 
the  notice  a  reasonable  construction,  ana  avoiding 
the  laying  down  of  any  rule  which  would  render 
it  necessary  to  construe  these  notices  with  undue 
particulanty,  I  am  of  opinion  that  this  notice  was 
sufficient,  and  that  the  rule  should  be  discharged. 

Rule  discharged. 

Attorney  for  prosecutor,  C.  B.  Abbott,  for  Bishop, 
Brecon. 
Attorneys  for  defendants,  Dobinson  and  Oeare, 


Saturday,  May  31, 1873. 
Hatwcod  (app.)  t;.  Holland  (resp.). 

Alehouse  licence — SeiUing  beer  at    a    fair — Non- 

neeessUy  of  oecasioncd  licence  —  Licensing  Ad, 

1872  (35  ^  36  Vict,  c.  94),  sspS,  72. 

An  alehouse  keeper,  who  has  obtained  an  ordinary 

justice^s  and  excise   licence,  may,   by  virtue  of 

sneh  licence,  sell  beer  in  booths  at  any  lawful 

fair.    It  is  not  necessa/ry  to  get  a  special  licence 

for  that  purpose. 

Case  stated  by  Justices  under  20  &  21  Yict.  c.  43. 

This  is  a  case  stated  by  us  the  undersigned,  two 

ol  Her  Majesty's  Justices  of  the  Peace  in  and  for 

the  county  of  Lancaster,  under  the  statute  20  &  21 

Yict.  c.  4o,  on  the  application  in  writing  of  the 

appellant,  who  was  dissatisfied  with  our  determi- 


nation upon  the  question  of  law  which  arose  before 
us,  as  hereinafter  stated,  on  the  19th  Sept.  1872, 
at  a  Petty  Sessions  for  the  division  of  Bolton  in 
the  said  county,  holden  at  the  county  sessions 
room,  in  the  town  hall  in  Little  Bolton,  in  the 
said  county,  the  appellant  having  duly  entered 
into  a  recognisance  to  prosecute  the  appeal. 

Upon  the  hearing  of  a  certain  information 
preferred  by  the  respondent  against  the  appellant 
under  sect.  3  of  35  &  36  Yict.  c.  94 : 

That  he  the  said  James  Haywood,  on  the  4th  Sept.  in 
the  year  of  onr  Lord  1872,  at  Turton.  in  the  county  of 
Lanoaeter,  unlawfully  did  sell  by  retail  certain  quantities 
of  intozioatiiig  liquors,  to  wit,  ale,  beer,  and  porter,  to 
oertain  persons  whose  names  are  unknown,  in  a  certain 
tent  there  situate,  the  said  James  Haywood  not  being 
then  and  there  duly  licensed  so  to  do. 

We  convicted  the  appellant  of  the  said  offence, 
and  adjudged  him  to  pay  the  sum  of  208,  and  costs, 
to  be  paid  and  apphea  according  to  law. 

The  following  facts  were  eitiber  proved  before 
us  or  admitted  l)y  both  parties. 

That  the  appellant  was  a  licensed  victualler 

residing  at  Bury,  in  the  county  of  Lancaster,  and 

was  in  possession  of  a  licence  granted  to  him  by 

the  justices  of  the  county  of  Lancaster,  acting  in, 

and  for,  the  division  of  Bury,  in  the  said  county, 

in  pursuance  of  the  9  Geo.  4,  c.  61,  sect.  1,  of  which 

the  following  is  an  extract : 

At  the  C^eral  Annual  LioenBin|f  Meeting  of  the 
justices  aoting  in  and  for  the  division  of  Bury,  in  the 
county  of  Lancaster,  on  the  4th  Sept.  1871,  the  majority 
of  justices  then  present  authorised  and  empowered  James 
Haywood,  then  dwelling  at  Fleet-street,  Bury^  in  the 
division  and  county  aforesaid,  and  keeping  an  inn,  ale- 
house, or  victualling  house,  at  the  sig^n  of  tne  Old  Boar's 
Head  Inn.  in  the  township  of  Bury,  in  the  division  and 
county  aforesaid,  to  sell  by  retail  therein  and  on  the 
premises  thereunto  belonging,  all  such  excisable  liauors 
as  the  said  James  Haywood  should  be  licensed  ana  em- 
powered to  sell  under  the  authority  and  Dermission  of 
any  excise  licence,  and  to  p^mit  all  such  liquors  to  be 
drunk  or  consumed  in  his  said  house,  or  in  the  premises 
thereunto  belonging,  until  the  10th  Oct.  then  next. 

Upon  this  licence  the  appellant  obtained  from 
the  excise  authorities  a  licence,  dated  the  11th  Oct. 
1871,  of  which  the  following  is  an  extract : 

The  said  James  Haywood  therein  described  as  residing 
in  a  house,  known  by  the  sign  of  the  Old  Boar's  Head, 
in  Fleet-street,  in  the  parish  of  Burv,  in  the  county  of 
Laiica8ter,is  authorised  to  exercise  andcanr  on  the  under- 
mentioned trades  or  businesses  in  the  said  nouse  and  p>re- 
misesj  but  nowhere  else,  such  house  and  premises  being 
all  adioining  or  contiguous  to  each  other,  and  situate  in 
one  place  and  held  together  for  the  same  trades  or  busi- 
nesses. 

The  following  is  the  enumeration  of  trades,  and  the 
duties  paid  in  respect  thereof  to  the  excise  authorities 
namely: 

S     8,    d. 
Betailerof  beer,  cider,  or  perry  ..361} 

Do.     of  spirits 11      0      6 

Do.     of  foreign  wines    ....     2      4     1 
Dealer  in  tobacco 0     5      8 


Total 


16    15    111 


Chablss  SmsBirF,  Collector  (L.S.) 
J.  COLBiCAN,  Supervisor  (L.S.) 

That  the  township  of  Turton  forms  no  part  of 
the  petty  sessional  division  of  Bury,  but  is  in  the 
petty  sessional  division  of  Bolton,  in  the  said 
county. 

That  it  was  proved  that  for  more  than  forty 
vears  last  past  a  horse  and  cattle  fair  has  been 
held  in  the  said  township  of  Turton  annually,  on 
the  4th  and  5th  Sept. 

That  on  the  4th  Sept.  last  the  appellant  erected 
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a  tent  or  booth  in  the  said  township  of  Tarton, 
where  the  said  fair  was  being  held,  and  sold  in  the 
said  tent  spirits  and  beer. 

That  the  said  appellant  had  no  authority  what- 
ever to  sell  spirits  and  beer,  except  the  magistrate's 
license,  and  the  excise  licence,  extracts  from  which 
are  set  forth  in  the  3rd  and  4th  paragraphs  of  this 
case. 

On  the  part  of  the  appellant  it  was  contended 
that  under  the  6  Greo.  4,  c.  81,  s.  11,  the  appellant, 
being  a  licensed  Tictualler,  was  legally  entitled  to 
sell  at  a  public  fair,  without  further  or  other  au- 
thority than  his  excise  licence,  which  permitted 
him  to  sell  at  a  certain  house  and  premises  at 
Bury,  as  set  forth  in  paragraph  4  of  this  case 

It  was  also  further  contended  on  behalf  of  the 
appellant  that  he  was  entitled  to  sell  at  the  said 
Turton  Fair,  on  the  said  4th  Sept.  last,  bjr  virtue  of 
the  20th  section  of  the  32  &  33  Vict,  c  27,  inasmuch 
as  that  section  was  in  the  schedule  to  the  Li- 
censing Act,  1872,  distinctly  left  unrepealed,  and 
was  then  in  force,  and  also  by  the  Licensing  Act, 
1872,  sect.  72,  6th  subsection  thereof,  exempted 
from  the  operation  of  the  3rd  section  of  the  last 
named  Act  the  sale  of  intoxicating  liquors  on 
special  occasions  in  pursuance  of  the  provisions 
in  that  behalf  enacted. 

By  25  &  26  Vict.  c.  22,  s.  12,  the  exemptions 
contained  in  6  Geo.  4,  c.  81,  s.  11,  were  taken  away, 
but  by  26  &  27  Yict.  c.  33,  s.  21,  the  right  to 
licensed  persons  to  sell  at  public  races  and  lawful 
fairs  was  again  granted  s.  21  of  26  &  27  Yict.  c.  33, 
after  reciting  the  12th  section  of  25  &  26  Yict.  c. 
22,  enacting  that  from  and  after  the  passing  of  this 
Act,  nothing  herein  contained  shall  extend  to 
prohibit  anj  person  duly  licensed  by  the  excise 
to^retail  spirits,  beer,  or  wine,  as  in  the  11th  sect, 
of  the  Act,  6  Qeo.  4,  c.  81  is  mentioned,  from  carry- 
ing on  his  trade  or  business  for  which  he  shall  be 
so  licensed,  in  booths,  tents,  or  other  places,  at  the 
time  and  place,  and  within  the  limits  of  holding 
any  lawful  and  accustomed  fair,  by  virtue  of  any 
law  or  statute  in  that  behalf,  or  any  public  races, 
in  like  manner  as  such  person  might  lawfully  have 
done  under  the  said  last-mentioned  Act,  if  the  said 
Act  of  the  last  session  of  Parliament  had  not 
been  passed. 

On  the  part  of  the  respondent  it  was  contended 
that  the  6  Geo.  4,  c.  81,  and  the  26  &  27  Yict. 
c.  33,  are  both  excise  Acts,  and  that  the  sections 
relating  to  fairs  and  races  contained  in  both  the 
said  Acts  only  exempt  persons  selling  at  fairs  and 
races  from  obtaining  an  additional  excise  hcence ; 
and  that  therefore  a  magistrate's  licence  was 
necessary  to  enable  the  appellant  to  sell  at  Turton- 
&ir. 

That  the  35  &  36  Yict.  c.  94  is  what  may  be 
termed  an  Act  for  police  purposes,  and  sect  3  of 
that  Act,  under  which  these  proceedings  was 
taken  enacts  that  "  No  person  shaU  sell  or  expose 
for  sale  by  retail  any  intoxicating  liquor  without 
being  duly  licensed  to  sell  the  same,  or  at  any 
place  where  he  is  not  authorised  by  his  licence 
to  sell  the  same.  Any  person  selling  or  exposing 
for  sale  by  retail  any  intoxicating  liquor  which  he 
is  not  licensed  to  sell  by  retail,  or  selling  or  ex- 
posing for  sale  any  intoxicating  liquor  at  any 
place  where  he  is  not  authorised  by  his  licence 
to  sell  the  same,  shall  be  subject  to  certain  penal- 
ties;" and  by  sect.  74  of  the  said  35  and  36  Yict. 
c.  94,  the  expression,  "  licence,"  is  defined  as  fol- 
lows: 


lioenoe  meaiu  a  licence  for  the  sale  of  intozioating 
liqnors,  ^n^nted  by  jnaticea  in  puraoanoe  of  the  Intozi. 
eating  Liquor  Act  1^,  inolnding  a  certificate  of  jiutioea 
granted  under  the  Wine  and  Beerhouae  Acta  and  in. 
eluding  a  licence  for  the  aale  of  aweeta,  which  ia  hereby 
authoriaed  to  be  granted  in  the  aame  manner  aa  if  aweeta 
were  wine,  and  including  a  licence  for  the  retail  of  apizita 
granted  to  a  wholeaale  apirit  dealer  by  the  juatioea  in 
purauanoe  of  thia  Act. 

On  behalf  of  the  respondent,  the  case  of 
Ash  (app.)  V.  Lynn  (resp.)  (36  L.  J.,  N.  S., 
159,  M.  C.)  was  cited,  which  decided  that  the 
exemption  in  6  Greo.  4,  c.  81,  s.  11,  in  favour  of 
persons  duly  licensed  to  sell  beer,  Soc.,  and  carry- 
mg  on  their  trade  in  booths,  tents  or  other  places 
within  the  limits  of  any  lawful  fair  or  public  races, 
relates  only  to  the  excisable  penalties  imposed  by 
the  Act,  and  does  not  protect  any  person  selling 
beer,  &c.  from  his  liabilities  unaer  35  Geo.  3,  c. 
113,  s.  1,  for  selling  without  a  magistrate's 
licence. 

We,  being  of  opinion  that  the  appellant  ought 
to  have  had  a  magistrate's  licence  authorising 
him  to  sell  at  Turton  fair,  gave  our  determination 
against  the  appellant  in  the  manner  before  stated. 

The  question  of  law  upon  which  this  case  is 
stated  for  the  opinion  of  the  court,  therefore,  is 
whether  the  appellant  was  duly  licensed  to  sell 
spirits,  &c.  at  Turton  fair,  he  having  only  a 
magistrate's  licence  and  an  excise  licence  to  sell 
at  Bury,  and  having  no  magistrate's  licence  to  sell 
at  Turton. 

Given  under  our  hands  this  25th  day  of  Nov.  in 
the  year  of  our  Lord,  1872,  at  Little  Bolton  in  the 
county  aforesaid.  Jno.  Caknon. 

Sam.  Gee. 

Baylis,  for  the  appellant,  contended  that  the 
conviction  was  wrong,  as  a  special  licence  was 
not  necessary  to  entitle  the  appellant  to  sell  at 
a  fair.  Sect.  3  of  the  Licensing  Act,  1872  (35  & 
36  Yict.  c.  94)  no  doubt  exacts  that  *'  no  person 
shall  sell  or  expose  for  sale,  by  retail,  any  in- 
toxicating liquor  without  being  duly  licensed  to 
sell  the  same,  or  at  any  place  where  he  is  not 
authorised  by  his  licence  to  sell  the  same," 
and  subjects  to  penalties  any  persons  so 
doing;  but  sub-sect.  6  of  the  72nd  section 
excepts  from  the  application  of  the  Act, 
*'  the  sale  of  intoxicating  liquor  on  special  occa- 
sions in  pursuance  of  the  provisions  in  that 
behalf  enacted."  Now,  bv  the  interpretation 
clause  (sect.  7^!;),  *'  licence  means  a  licence  for 
the  sale  of  intoxicating  liquors  gruited  bv  jostioes 
in  pursuance  of  the  Intoxicating  Liquor  Licensing 
Act.  1828  (9  Geo.  4,  c.  61),  including  a  certificate 
of  justices,  granted  under  the  Wme  and  Beer- 
house Acts;  a-i^d  sect.  36  of  the  Intoxicating 
Liquor  Licensing  Act  1828  (9  G^o.  4,  o.  61)  pro- 
vides that  nothing  in  that  Act  contained  is  *'to 
prohibit  any  person  from  selling  beer  in  booths 
or  other  places  at  the  time  and  within  the  limits 
of  the  ground  or  place,  in  or  upon  which  is  holden 
any  lawful  fair,  in  like  manner  as  such  person 
was  authorised  to  do  before  the  passing  of  this 
Act."  The  earlier  Acts  contain  a  similar  exemp- 
tion in  the  case  of  beer  sold  at  fairs.  [The  learned 
counsel  went  through  the  various  Acts  back  to  the 
time  of  Edw.  6.]  The  appellant,  therefore,  did  not 
require  a  special  licence  to  enable  him  to  sell  at 
the  fair. 

No  counsel  appeared  for  the  respondent. 

Blackbubn,  J. — I  think  you  have  made  out  a 
ftrimd  facie  case  that  the  justices  were  wrong  in 


MAGISTRA.TES'  CASES. 


213 


O.P.] 


The  Vestry  op  The  Parish  op  Bbrmondsey  o.  Johnson. 


[O.P. 


oonvicting  the  appellant,  and  there  is  no  one  here 
on  their  behalf  to  contend  that  thej  are  right, 
though  I  cannot  help  thinking  that  it  is  a  case 
which  should  be  argued  by  counsel.  In  order  to 
find  out  the  meaning  oi  the  Act,  from  the 
manner  in  which  it  is  drawn,  the  justices 
have  to  do  what  no  ordinary  justice  can  be  ex- 
pected to  do,  that  is,  to  go  through  the  various 
preceding  statutes  on  the  subject  back  to  the  time 
of  Edw.  6.  It  is  not  to  be  wondered  at  that  they 
have  made  a  mistake. 
QuAiN,  J.  concurred. 

Judginentfor  the  appellant 


COXTBT   OF    COMMOV    PLEAS. 

Reported  by  H.  F.  Poolbt  and  John  Boss,  Esqrs., 

Baxrlfltera-at-Iaw. 


Tuesday,  May  6, 1873. 

The  Vbstrt  op  the  Parish  op  Bbrmondsbt  v. 

Johnson. 

General  line  of  buildings  —  Penalty  within  six 
months — Metropolis  Local  Oovemment  Act  (25  ^ 
26  Vict.  c.  102),  ss,  75, 107. 

The  respondent  erected  a  building  in  1871,  beyond 
the  general  line  of  buildings  in  the  metropolitan  dis- 
trict, withovl  the  written  consent  of  the  Metropolitan 
Board  of  Works,  In  June  1872,  the  superintending 
architect  decided  thai  the  appellant's  premises 
were  not  in  the  general  line  of  building,  but  had 
been  erected  beyond  tlwl  line,  contrary  to  the  pro- 
visions of  the  Metropolis  Local  Management  Act 
(25  Sf  26  Vict,  c.  102),  s,  75.  The  respondent,  on 
being  summoned  before  the  Tnagistrale,  contended 
thai  the  jurisdiction  of  the  magistrate  was  ousted 
by  tJie  107th  section,  the  offence  having  been  com- 
mitted more  than  si»  months  ago,  and  accord- 
ingly the  m^istrate  dismissed  the  summ,ons  : 

Held,  that  the  I07th  seetion  did  not  apply,  and  thai 
therefore  the  fact  that  more  than  svx  months  had 
elapsed  prior  to  the  complaint  being  made  was 
immaterial. 

Bmtton  t;.  The  Guardians  of  St.  Greorge's,  Hanover- 
square  (Xr.  Rep.  13  Eq,  339),  dissented  from. 

(3ase. 

1.  Case  stated  under  20  &  21  Ylct.  c.  43. 

2.  This  was  a  summons  under  the  Metropolis 
Management  Amendment  Act  (25  &  26  Vict.  c.  102), 
a.  75,  charging  that  Bobert  Johnson,  the  defen- 
dant, did,  in  the  parish  of  Bermondsey,  hnlawfuUy 
erect  a  certain  building  bevond  the  general  line  of 
bnildings,  in  a  street  called  Mark-place,  in  the  said 

Sjrish,  without  the  consent  in  writing  of  the 
etropolitan  Board  of  Works.  The  date  of  the 
complaint  and  summons  was  the  29th  Aug.  1872. 
The  complaint  alleged  no  special  date  as  the  time 
of  commission  of  the  offence. 

3.  It  was  proved  that  the  building  in  question 
was  erected  in  Jan.  1871,  and  there  was  no  evi- 
dence of  its  coming  formally  to  the  knowledge  of 
the  vestry  till  towards  the  end  of  Dec.  1871. 

4.  In  Jan.  1872,  the  vestry  applied  to  the  superin- 
tending architect  of  the  Metropolitan  Board  of  W  orks 
to  decide  the  general  line  of  ouildings,  but  did  not 
obtain  his  decision  till  the  26th  June  1872. 

5.  I  was  of  opinion  that  the  general  line  so  de- 
cided by  the  superintending  architect  was  the 
general  line  of  buildings  in  the  street  in  question; 
that  the  building  erected  by  the  defendant  was  a 
building  within  the  meaning  of  the  Act,  and  had 
been  erected  beyond  such  general  line. 


6.  But  it  was  contended  on  behalf  of  the  defen- 
dant that,  the  building  having  been  erected  so  far 
back  as  Jan.  1871,  and  having  been  discovered,  if 
not  before,  at  least  as  far  back  as  December  in  the 
same  year,  more  than  six  months  had  elapsed, 
within  which  complaint  respecting  such  osence 
must  be  made  under  sect.  107  of  the  same  Act,  in 
order  to  make  offending  parties  liable  to  a  penalty 
or  forfeiture  by  order  of  a  justice. 
.  7.  By  the  vestry,  the  present  appellants,  on  the 
other  hand,  it  was  contended  that  the  offence  was 
not  completed  until  the  general  line  of  buildings 
had  been  established  by  the  decision  of  the  super- 
intending architect ;  that  the  complaint  was  there- 
fore made  in  time,  and  that  there  ought  to  be  a 
conviction. 

8.  I  decided,  much  guided  in  my  opinion  by  the 
case  of  Brutton  v.  The  Vestry  of  the  Parish  of  St. 
Oeorge*s,  Hanover -sq^tare  (41  L.  J.,  N.  S.,  134,  Ch.), 
that  lapse  of  time  had  taken  away  the  rights  of  the 
vestry  or  of  the  justice  to  demolish  or  interfere 
with  the  buildings  forming  the  subject  of  the  com- 
plaint, and  I  accordingly  dismissed  the  summons. 

9.  I  request  the  opinion  of  the  court  whether, 
in  point  of  law,  having  regard  to  all  the  circum- 
stances of  the  case,  my  decision  was  right,  or 
whether  I  had  jurisdiction  to  hear  and  determine 
the  case  on  its  merits.  Should  the  latter  be  the 
opinion  of  the  court,  I  request  that  the  case  be 
remitted  to  me  for  rehearing. 

Alfred  Wills,  Q.O.  (with  him  E.  Thomas),  for  the 
appellant,  referred  to  the  107th  section  of  the 
25  &  26  Yict.  c.  102,  and  contended  that  it  applied 
only  to  the  liability  of  persons  for  the  payment  of 
any  pecuniary  penalty  and  forfeiture  within  six 
months  after  the  commission  or  discovery  of  an 
offence,  and  not  to  proceedings  under  the  75th 
section,  by  which  buildings  erected  out  of  the 
general  line  can  be  demolished. 

No  counsel  appeared  for  the  respondent. 

Keating,  J. — I  come  to  the  conclusion,  although 
with  considerable  reluctance,  that  the  limitation 
clause,  that  no  person  shall  be  Uable  for  the 
payment  of  any  penalty  or  forfeiture  unless  the 
complaint  respecting  such  offence  have  been  made 
before  such  justice  within  six  months  next  after 
the  commission  or  discovery  of  such  offence,  does 
not  apply.  I  have  great  reluctance  in  so  deciding, 
but  the  answer  is,  that  so  the  Legislature  have 
willed  it,  and  we  must  execute  their  direction.  The 
75th  section  creates  the  offence,  or  rather  the  pre- 
liminary procedure,  and  by  the  statute  passea  in 
the  reign  of  George  IV.  ^7  Geo.  4,  c.  142),  power 
was  given  to  the  authorities  to  pull  down  build- 
ings without  any  limitation  as  to  time.  That  was, 
however,  thought  hard ;  and,  by  the  75th  section, 
now  the  vestry  may  make  a  complaint  to  a  justice 
of  the  peace  in  case  any  infringement  of  the  line  of 
buildings  takes  place,  and  then  the  justice  will,  if 
the  complaint  be  proved,  make  an  order  directing 
the  demolition  of  the  offending  erection.  In  the 
present  case,  proceedings  were  taken  under 
that  section,  ana  a  summons  taken  out  charging 
the  defendant  with  wrongfully  erecting  a  certain 
building  beyond  the  general  line  of  buildings  in  a 
street  called  Market-place,  in  the  parish  of  Ber- 
mondsey, without  the  consent  in  writing  of  the 
Metropolitan  Board  of  Works.  The  case  came  on 
to  be  heard  before  the  magistrate,  and  he  was  of 
opinion  that  the  107th  section  was  applicable  to 
this  case ;  he  founded  his  opinion  on  the  authority 
of  a  decision  in  a  case  recently  decided  before  one 
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of  the  learned  judges  of  the  Court  of  Chancery. 
Now  the  magistrate,  on  that  authority,  decided 
that  this  was  under  the  107th  section  a  proceeding 
to  make  a  person  liable  for  a  penalty  or  a  forfeiture. 
I  cannot  myself  see  how  this  case  can  be  brought 
within  those  words.  The  magistrate  deferred  to 
the  opinion  of  the  Vice-Chancellor,  and  dismissed 
the  case.  The  case  comes  before  us,  and  we  should 
defer  to  the  opinion  of  that  learned  judge  as  far 
as  we  consistently  can.  The  case  of  BruUon  v.  The 
Vestry  of  the  PaHsh  of  8t.  George* a^  Manover-equare 
(L.  Rep.  13  Eq.  339 ;  41  L.  J.  134,  Ch.)  was  similar 
to  the  present.  The  certificate  of  the  superintend- 
ing architect  being  obtained,  the  vestry  proceeded 
against  the  builder ;  the  points  called  to  the  atten- 
tion of  the  court  were,  that  the  six  months'  limit  of 
time  had  expired,  and  that  the  proceeding  were 
wrong  as  against  the  builder,  and  not  agamst  the 
owner  of  the  house.  Although  the  fact  was  pointed 
out  by  the  counsel  who  argued  the  case,  that  the 
107th  section  did  not  apply,  the  Yice-Chanoellor 
seems  not  to  have  paid  any  attention  to  the  argu- 
ment, and  thought  that  it  was  applicable.  This  state- 
ment was,  however,  extra-judicial,  for  he  had 
already  decided  the  case,  on  the  ground  that  the 
proceedings  being  brought  against  the  wron^  per- 
son were  a  nullity.  Though  we  differ  with  him  in 
his  conclusion,  we  do  not  mean  to  over-rule  his 
decision  on  a  different  point.  This  case  cannot  be 
brouffht  within  the  lO/th  section,  and  although  I 
ahould  have  gladly  done  so,  I  am  unable  to  find  any 
words  to  bring  it  within  the  limitation  imposed  by 
the  Act.  The  case  must  therefore  go  back  to  the 
magistrate. 

HoNTiCAN,  J. — I  am  of  the  same  opinion,  but  not 
without  reluctance,  for  I  think  this  construction 
of  the  section  is  likely  to  work  hardship  and  injus- 
tice. The  ground  on  which  I  think  we  have  no 
option  is,  that  by  sect.  143  of  the  18  &  19  Vict, 
c.  120,  the  vestry  are  enabled  to  demolish  any 
building  erected  oeyond  the  regular  line,  and  to 
recover  the  expenses  incurred  from  the  owner; 
and  by  the  earlier  Act  of  7  Geo.  4,  o.  142,  any 
building  erected  except  imder  the  powers  of  that 
Act  was  to  be  deemed  a  nuisance.  Those  being 
formerly  the  existing  provisions,  the  25  <fe  26  Vict, 
c.  102,  s.  75,  repealed  those  Acts,  and  substituted 
the  mode  of  proceeding  at  present  in  existence,  by 
which  the  vestry  issue  a  summons  requiring  the 
owner  or  occupier  to  go  before  the  ms^trate  to 
answer  to  the  complaint  made  against  him.  If 
the  Yice-Chancellor  had  deliberate^  expressed  an 
opinion,  I  should  have  had  some  hesitation  before 
we  over-ruled  his  decision;  but  the  Yice-Chan- 
oellor did  not  discuss  the  argument,  and  I  there- 
fore agree  that  this  case  must  be  sent  back  to  the 
magistrate.  Judgment  for  a^eUa/tU. 

Attorney  for  appellant,  Wilkmson. 


Wednesday,  May  7, 1873. 

PrETTT  BT  T7X.  v.  BiCKMOaB. 

Nuisa/nce — Coal — VauU  entrance  in  street — Cover 
plaie  defective — Tenamt  under  covenami  to  repair 
— Inju/ry  to  passenger — lAdbH/Uy  of  owner  for — 
18  ^  19  Vid.  c.  120,  s,  102. 

The  oumer  of  a  house  having  a  coed  vault  entrance 
covered  hy  a  plate  in  a  public  street,  who  has  lei 
the  premnses  to  a  tenant  hy  a  lease  containing  the 
usucd  covena/nt  on  the  part  of  the  lessee  to  repair. 


is  not  responsible  to  apassenaerforinjwry  caused 
through  the  defective  condition  of  the  coalplaie, 
if  the  lessor  has  not  concealed  from  the  tenant  its 
dangerous  state  at  the  time  of  the  demise.  The 
occupier  and  not  the  oumer  of  the  premises  is,  in 
such  case,  the  person  liable  for  the  nuisance. 

Motion  for  a  rule  to  set  aside  a  nonsuit,  and  for  a 
new  trial. 

This  was  an  action  brought  against  the  owner 
of  a  house,  in  the  parish  of  St.  John,  Hampstead, 
for  neghgently  sufiering  a  coal  plate  covering  a 
vault  entrance  in  the  highway  before  such  house 
to  be  out  of  repair,  and  a  cfangerous  nuisance, 
and  for  letting  the  house  to  a  tenant  without 
obliging  him  to  repair  the  same,  whereby  the 
female  plaintiff  lawfully  passing  along  the  high- 
way, fell  through  the  aperture  and  was  injured. 
In  one  count  of  the  declaration  was  alleged  a  duty 
on  the  defendant,  under  the  Metropolitan  Local 
Management  Act  1855  (18  &  19  Vict.  c.  120), 
as  owner  of  the  premises  to  repair  and  keep  in 
repair  the  vault  and  openings  thereto.  The  de- 
fendant denied  his  liability.  At  the  trial,  before 
Brett,  J.,  in  Middlesex,  on  the  6th  May,  the 
plaintiff  proved  the  accident,  and  the  occupier  of 
the  house  was  called  as  a  witness  on  her  behalf. 
He  produced  a  lease  from  the  defendant  to  himself 
of  the  premises  in  question.  It  contained  the  usual 
covenant  by  the  lessee  to  keep  them  in  repair.  He 
said  that  the  house  was  in  course  of  alteration  by 
the  defendant  at  the  time  of  the  occurrence — that 
the  plate  was  defective  when  his  occupation  began, 
and  that  he  had  repeatedly  informed  the  defencuuit 
of  that  &ict. 

The  learned  judge  nonsuited  the  plaintiff. 

Campbell  Foster  in  support  of  his  motion. — ^The 
defendant  let  his  premises  with  a  dangeroos 
nuisance  upon  them,  and  is  not  absolved  firom 
liability  because  he  is  not  in  actual  occanation. 
Beg.  V.  Pedley  (1  A.  &  E.  822),  a  case  dtea  with 
others  by  Erie,  C.  J.,  in  Todd  v.  Flight  (3  L.  T. 
Eep.  N.  S.  325  ;  30  L.  J.  21,  C.  P.),  thus,  "  These 
cases  are  authorities  for  saying  if  the  wrong 
causing  the  damage  arises  from  the  non-feasance 
or  mis-feasance  of  the  lessor  the  party  snfiering 
damage  from  the  wrong  may  maintain  an  action. 
[BoviLL,  C,J,— Todd  V.  Flight  was  decided  on 
demurrer  and  there  was  an  allegation  that  the 
defendant  continued  the  nuisance  and  that  it  was 
his  duty  to  keep  the  premises  in  repair.]  Oandy 
V.  Jubber  (32  L.  J.,  151  Q.  B..)  The  Metropolitan 
Local  Mana^ment  Act(a)  imposes  on  the  owner  a 
duty  to  repaur. 

BoviLL,  C.J. — ^I  think  this  nonsuit  was  right, 
and  that  we  ought  not  to  grant  a  rule  for  a  new 
trial.  Primd  fade  a  person  in  possession  of  a 
house  and    oeUar  with  a  flap    opening  into  the 

(a)  18  &  19  Viot.  o.  120,  8. 102  enaote.  "  All  vanlti, 
arohes,  and  oeUars  made  either  before  or  after  the  oom- 
mencement  of  this  Act  under  any  street  in  any  pariah  or 
distriot  mentioned  in  either  of  the  sohednleB  (A)  and  (B) 
to  this  Act,  and  all  openinss  into  the  same  in  anv  siieh 
street,  shall  be  repaired  and  kept  in  proper  order  by  the 
owners  or  oooapiers  of  the  honses  or  boildings  to  whioh 
the  same  respeotively  belong;  and  in  case  an^  saoh 
vaolt,  aroh,  or  cellar  be  at  any  time  ont  of  repair,  it  shall 
be  lawful  for  the  vestry  or  distriot  board  of  saoh  parish 
or  distriot  to  canse  the  same  to  be  repaired  and  put  into 
good  order,  and  to  reoover  the  expenses  thereof  from 
saoh  owner  in  the  manner  hereinafter  provided.'* 
In  Bohedole  (A)  part  2,  the  parish  of  St.  John  Hamp- 
i  stead  is  mentioned. 
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Svement  is  the  person  responsible  to  the  public 
•  the  (lanfl;eroa8  state  of  the  entrance.    Ip  this 
case  the  defendant  was  not  in  possession  of  the 
premises,  he  had  let  the  premises  to  a  tenant,  and 
80  primd  facM  there  is  no  responsibility  on  the 
lessor.    Undoabtedly  in  many  cases  it  has  been 
held  that  where  the  landlord  had  let  the  premises 
in  their  defective  state,  which  caused  the  damage 
to  the  plaintiff,  or  had  not  obliged  his  tenant 
bj  tiie  terms  of  the  agreement  between  them  to 
do  the  necessary  repairs,  he,  the  landlord,  was  liable 
for  the  injur]^  subseauently  resultmg.     But  in  all 
those  cases  it  will   oe  found  that  the  landlord 
had  done  some  act  towards  the  continuance  of 
what  had  caused  the  damage,  and  by  letting  the 
premises  had   authorised    the  nuisance — for  ex- 
ample, by  building  a  wall  in  a  dangerous  state, 
and  then  letting  them.  As  in  Todd  v.  Flight  (sup,), 
where  the  defendant  had  let  the  premises;    but 
there  was  an  allegation  in  the  declaration  that  the 
defendant  wrongfully  suffered  and  permitted  the 
chimneys    to    be   and  continue,   and  kept,   and 
maintained  the  same  in  the  ruinous  state  until  the 
same  afterwards  fell  and  injured  the  building  of 
the  plaintiff.     Now,  taking  that  statement  as  the 
reason  on  which  the  decision  of  the  court  was 
based,  is  it  applicable  to  the  present  case,  or  are 
any  of  the  cases  cited  by  Mr.  Campbell  Foster  P 
Here,  it  is  true,  the  cellar  flap  was  in  a  dangerous 
state.    Under  these  circumstances  the  defendant 
let  the  premises  to  a  tenant,  but  did  he  authorise 
the  continuance  of  the  ceUar  flap  P    And  whether 
that  was  in  a  dangerous  state  or  not,  can  it  be 
said  he  maintained  it,   was  the  continuanco  of 
the  cellar  flap  the  wrongful  act  of  the  lessor  or 
of  the  lessee  P    Mr.    Foster   says   the   covenant 
in  the  lease  did  not  oblige  the  tenant  to  repair 
the  damaged  cellar  cover.     I  entirely  difier,  and 
think  that  the  premises  being  let  in  a  state  when 
repair  was  required,  that  f A;t  being  known  to  the 
lessee,  there  was  a  duty  on  him  under  the  ordinary 
ooTenant  to  repair,  to   put  them  into  a  proper 
state.     I  think  there  was  no  obligation  on  the 
lessor.    If  an  action  had  been  brought  against  the 
lessee  he  would  have  had  no  remedy  against  the 
lessor,  who  cannot  be  said  to  have  caused  or  main- 
tained the  dangerous  state  of  the  cover  plate  (not 
having  been  in  possession  on  his  part)  when  he  had 
done  all  in  his  power  to  remeov  the  defect   by 
casting  on  the  lessee  the  duty  of  doing  the  repairs. 
If  he  nad  been  under  obligation  to  repair  and 
failed  to  do  so,  then  the  neglect  would  have  been 
his  &ult,  or  if  he  had  kept  the  lessee  in  ignorance 
of  the  defect ;   but  such  is  not  the  case  here,  for 
the  lessee  well  knew  the  defective  state  of  the  coal 
plate.     Under  these  circumstances  I  think   the 
nonsuit  was  right. 

Keating,  J. — I  am  of  the  same  opinion.  In  this 
case  something  must  be  shown  whence  it  can  be 
inferred  that  the  lessor,  i^ter  the  lease  of  the  pre- 
mises, authorised  the  continuance  of  the  defective 
coal  plate.  That  may  be  inferred  sometimes  from 
the  fact  of  his  still  retaining  in  himself  the  obliga- 
tion to  repair,  and  not  repairing.  It  has  been 
suggested  that  he  has  the  opportunity  of  putting 
an  end  to  the  tenancy,  and  that  from  his  not  doing 
so  his  continuance  of  the  nuisance  would  be  in- 
ferred. But  no  fact  has  been  stated  by  Mr. 
Foster  from  which  any  such  inference  can  be 
drawn.  The  landlord  took  a  covenant  to  re- 
pair from  the  lessee,  and  could  not  enter  the 
premises  himself  to  repair  afterwards.    I  entirely 


agree  in  the  nonsuit,  for  the  reasons  pointed  out 
by  my  Lord. 

Hoy  THAN,  J. — ^I  am  of  the  same  opinion. 
Prima  fade  the  occupier,  and  not  the  owner,  is 
responsible  for  such  an  accident  as  this,  and  it  lies 
on  the  plaintiff,  if  he  seeks  to  make  the  owner  re- 
sponsible, to  show  that  the  defendant,  although  not 
the  occupier,  maintains  the  nuisance — according 
to  the  language  used  in  Todd  v.  Flight  (aup,).  Pro- 
bably if  tne  defendant,  knowing  of  the  nuisance, 
had  demised  the  premises  with  an  express  stipula- 
tion that  it  should  be  lawful  to  the  tenant  to  keep 
them  as  they  are,  dl*  if  he  lefb  them  without  im- 
posing an  obligation  on  the  tenant  to  repair,  he 
might  be  responsible ;  but  when,  as  here,  he  says, 
"Mind  there  is  a  nuisance  on  the  premises,  you 
must  repair  it,"  how  can  it  be  said  that  relieves 
the  tenant,  and  inculpates  the  landlord  P  The 
cases  cited  do  not  go  so  far.  I  think  the  rule 
should  be  refused. 

Attorney  for  the  plaintiff,  Johnson. 


Monday,  May  26, 1873. 

WhILUBB  r.  BOBEKTS  ANP  0THSB8. 

Building    committee — Liability     of  member    for 

orders  given  by  the  committee — Ceasing  to  act, 

A  building  commiMee  hamna  been  formed  for  the 

purpose  of  erecting  a  chwrch,  the  defendant  became 

a  member  of  it. 

The  defendant  at  one  meeting  seconded  a  resolution 

that  the  design  submitted  by  the  a/rchitect  should  be 

'  adopted,  provided    the    amownt  did  not  exceed 

55()0{.,  which  resolution  was  carried. 
He  was  not  present  when  the  contra^  was  made  with 
the  builder,  nor  did  he  attend  a/ay  subsequ,ent 
meetings ;  he,  however,  never  formally  resigned. 
In  consequence  of  unexpected  expenses,  the  amount 
required  ca/me  to  a  sum  considerably  m.ore  than 
5500L,  and  the  suhscripOons  proved  inadequate 
to  pay  the  builder. 
In  am  action  by  the  builder  against  the  defendamt  to 

recover  the  balance  due  to  him. 
Held,  vn  the  absence  of  evidence  that  the  defendamt 
had,  after  absenting  himself  from  the  committee 
meetings,  a/uthorised  awyone  to  pledge  his  credit, 
or  had  subsequently  ratified  the  acts  of  the  com- 
mittee, that  he  was  not  personaUy  liable  to  the 
plaintiff. 
This  was  an  action  brought  by  the  plaintiff,  a 
builder,  against  the  defendant,  a  member  of  a 
building  committee,  to  recover  the  balance  of  an 
amount  due  to  him  for  building  a  church  at  Lower 
Clapton. 

It  appeared  that  the  inhabitants  of  Lower  Clap- 
ton were  anxious  to  build  a  permanent  church  m 
the  place  of  a  temporary  one,  and  a  meeting  was 
accordinglv  called  at  which  the  defendant  was 
present.  At  this  meeting,  among  other  resolutions, 
one  was  proposed  by  the  vicar,  and  seconded  by 
the  defendant,  that  a  building  committee  should 
be  formed,  consisting  of  certain  gentlemen  of  whom 
the  defendant  was  one,  and  tids  resolution  was 
carried  unanimously.  A  subscription  list  was 
opened,  and  the  inhabitants  of  the  neighbourhood 
subscribed  towards  the  building  fund  for  the  ereo- 
tion  of  the  new  church.  Several  meetings  of  the 
building  committee  were  held  at  which  the  defen- 
dant was  unable  to  attend,  but  on  the  20th  of  Nov. 
1869  he  did  attend,  and  at  that  meeting  certain 
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plans  were  submitted  to  the  consideration  and 
approval  of  the  committee,  and  a  motion  was  then 
proposed  and  carried  that  whatever  plan  shonld 
DC  selected  should  be  accepted,  provided  a  reliable 
tender  could  be  obtained  at  a  cost  not  exceeding 
ten  per  cent,  on  the  sum  specified  in  the  instruc- 
tions to  the  architects,  namely,  50001.  It  was  also 
proposed  by  Mr.  Bussell,  and  seconded  by  the 
defendant,  that  the  secretary  be  directed  to  com- 
municate with  Messrs.  Wigginton  and  Morris, 
architects,  who  were  competing  that  their  plan  was 
accepted,  subject  to  the  terms  of  the  above  reso- 
lution, and  also  the  introduction  of  certain  alter- 
ations to  be  suggested. 

The  architects  having  made  the  required  altera- 
tions, six  builders  were  invited  to  tender  for  the  erec- 
tion of  the  church,  and  the  plaintiflT's  tender  being 
the  lowest  was  accepted,  and  the  result  was  that 
a  contract  was  entered  into  between  the  plaintiff  of 
the  one  part,  and  Mr.  Eead  on  behalf  of  the  build- 
ing committee  of  the  other  part,  for  the  build- 
ing of  the  church.  The  defendant  ceased  to 
attend  all  committee  meetings  after  the  26th  Nov. 
After  the  building  had  been  commenced  it  was 
found  necessary  that  some  further  sums  should 
be  expended  in  draining  the  foundations  beyond 
the  contract  price,  and  these  orders  were  given  by 
Mr.  Bead  on  behalf  of  the  building  committee. 
Several  other  extras  were  also  incurred,  and,  the 
subscriptions  having  proved  inadequate  to  meet 
them,  the  builder  remained  unpaid.  In  an  action 
before  Keating,  J.  and  a  special  jury  at  the  Middle- 
sex sittings  after  Michalmas  Term  1872,  the  jury 
found  for  the  plaintiff,  the  learned  judge  giving 
leave  to  the  defendant  to  move  for  a  rule  calling 
upon  the  defendant  to  show  cause  why  the  verdict 
should  not  be  entered  for  the  defendant,  or  why  a 
nonsuit  should  not  be  entered  on  the  ^ound  Inat 
there  was  no  evidence  of  liability  against  the  de- 
fendant. 

Garth,  Q.C.,  having  obtained  a  rule  accordingly, 
Henry  Matthews,  Q.C.  (with  whom  was  Qrantham), 
showed  cause. — The  defendant  became  a  member  of 
the  building  committee  and  never  resigned ;  in  his 
absence  the  committee  acted  for  him.  By  the  reso- 
lution of  the  20th  of  November  1869,  he  authorised 
the  committee  to  pledge  his  credit,  and  held  himself 
out  as  a  person  liable ;  and  having  done  so,  he  now 
endeavours  to  evade  this  claim  by  saying  he  never 

gave  any  authority  to  the  committee.  The  defen- 
ant  was  perfectly  aware  that  it  was  understood 
by  all  parties  he  was  a  member  of  the  committee. 
2^he  Earl  of  Mountcashell  v.  Barber  (14  0.  B.  63  ; 
28  L.  J.,  43  C.P.),  is  in  point.  In  that  case  A.  and 
B.  and  twenty-four  other  persons  were  members  of 
the  committee  of  management  of  a  club.  The  club 
being  in  debt,  a  resolution  was  passed  at  a  general 
meeting  of  the  club  on  the  1  st  of  June  that  a  loan 
of  4000Z  was  necessary  to  free  the  society  from 
outstanding  liabilities,  and  that  the  committee  be 
empowered  to  raise  that  sum  on  a  guarantee  of  the 
society.  At  a  meeting  on  June  15,  when  B.  was 
not  present,  the  resolution  was  confirmed.  At  a 
later  meeting,  at  which  B.  was  not  present,  the 
terms  of  the  loan  were  arranged.  Subsequently 
various  cheques  were  drawn  by  B.  and  other 
members  for  the  expenses  of  the  club ;  an  action 
having  been  brought,  and  judgment  recovered 
against  A.,  it  was  held  that  tnere  was  evidence  of 
B's  assent  to  and  ratification  of  the  acts  of  the 
committee,  and  that  he  was  liable  to  contribu- 
tion. 


Oarth,  Q.C.  (with  him  HoU),  were  not  called 
upon. 

Bovnx,  G.J. — ^It  is  clear  that  the  building  ham 
been  done  under  a  contract  between  the  plaintiff 
and  one  of  the  building  committee,  and  also  that  the 
defendant  Roberts  was  no  party  to  that  contraet. 
With  regard  to  the  adoption  of  the  contract  after 
it  was  made,  there  is  no  evidence.  The  defendant 
never  attended  a  meeting  of  the  committee  after 
the  contract  was  signed.  All  that  appears  is  that 
he  was  interested  in  the  erection  of  the  church, 
and  he  became  a  member  of  the  building  cx>m- 
mittee.  The  money  for  the  church  was  to  be 
raised  by  subscriptions,  cmd  a  certain  amount  was 
promised,  some  absolutely,  some  conditionally.  In 
order  to  ascertain  the  amount  which  would  be 
required,  the  committee  obtained  plans  from 
several  architects,  and  they  made  certain  stipula- 
tions and  resolutions  as  to  the  limit  of  expense  to 
which  they  would  go.  To  all  this  the  defendant  was 
a  party,  and  so  lar  he  authorised  the  committee  to 
accept  the  architects'  plans,  and  to  invite  tenders 
for  the  building.  It  is  a  totally  different  thing 
whether  he  authorised  the  committee  to  invite 
tenders,  or  whether  he  pledged  his  credit  for  such 
when  accepted ;  and  here  there  is  no  contract  with 
the  builder  or  any  one  else  to  make  him  personally 
liable.  It  was  argued  that  there  was  a  holding 
out  by  the  defendant  that  he  took  the  responsi- 
bility ;  but  I  see  nothing  to  show  he  is  bound  or 
that"  he  pledged  his  credit,  and  unless  express 
authoritv  is  proved  he  is  not  liable.  As  to  the 
case  of  the  Ea/rl  of  MounteasheU  v.  Barber  (14  C.  B. 
53),  that  does  not  applv,  for  there  the  defendant, 
after  the  contract  for  the  money  was  made,  ratified 
the  act  of  the  committee  by  drawing  cheques,  and 
so  made  himself  personally  responsible.  That  has 
no  application  to  the  case  we  are  now  considering, 
and  IS  no  ground  for  saying  the  plaintiff  ought  to 
recover  in  the  present  case. 

Keatikg,  J. — I  am  of  the  same  opinion. 

Brett,  J. — I  am  of  the  same  opinion.  It  seems 
to  me  there  is  no  evidence  that  the  defendant 
authorised  any  one  to  pledge  his  credit;  but  if  there 
was  evidence  that  he  authorised  some  one  to  con- 
tract, or  that  he  afterwards  ratified  the  contract 
or  held  himself  out  as  a  person  who  had  done  so, 
then  he  would  be  liable.  But  the  evidence  does  not 
go  that  length.  The  evidence  mainly  relied  upon  is 
the  resolution  passed  at  the  meeting  of  the 
building  committee  on  the  26th  Nov.  1869 ;  but 
that  resolution  was  that  if  the  work  could  be  done 
for  5500Z.,  including  the  alterations,  they  should 
accept  such  a  tender.  That  resolution  was 
not  an  order  to  build  the  church ;  thev  must  first 
obtain  the  tenders  and  select  a  builder.  There 
was  therefore,  I  think,  no  evidence  of  the  defen- 
dants authority  being  given  to  pledge  his  credit, 
and  no  evidence  of  ratification.  The  rule,  there- 
fore, must  be  made  absolute  to  enter  a  verdict  for 
the  defendant. 

Bitile  absolute. 

Attorney  for  plaintiff,  HeUha/m, 

Attorneys  for  defendant,  Combe  and  Wavnwright. 
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CSOWV  CASES  BESSBVSD. 

Bflported  1^  Jon  Tboxpsos,  Bsq.,  Bani*tor-at>LAW. 


Jan,  1^,  25,  and  Jwne  7, 1873. 

(Before  Cockbusn,  C.J.,  Boyill,  G.J.,  Kellt,  G.B., 
Maktin,  B.,  Bbamwell,  B.,  Keating,  J.,  Biack- 

BUBK,     J.,     MbLLOB,     J.,    PlOOTT,    B.,    LuSH,    J., 

Brett,  J.,  Cleasbt,  B.,  G&oye,  J.,  Denman,  J., 
and  Abchibaid,  J.) 

Beg.  v.  Meddleton. 

Larceny — Parting  with  poaeeaeion  of  money  under 
mistake — Anvmus  fv/ramoL 

A  depoeitor  in  a  post  office  savings  bank  obtained  a 
warrant  for  the  withdrawal  ojlOs.,  and  presented 
it  with  his  depositor's  book  to  a  derk  at  the  post 
office,  who,  instead  of  referring  to  the  proper  letter 
of  admee  for  10s.,  referred  by  mistake  to  another 
letter  of  admce  for  SI.  16s,  lOd.,  and  placed  that 
sum  upon  the  cowiter.  The  derk  entered 
8^  168.  lOd.  in  the  depositor's  book  as  paid,  and 
stamped  U.  The  dej)ositor  took  up  thai  sum  and 
went  oMoy.  The  jury  fownd  thoit  he  had  the 
anivyue  fwrandi  at  the  m^oment  of  taking  the 
money  from  the  cownter,  and  thai  he  knew  the 
money  to  be  the  money  of  the  Postmaster-General 
when  he  took  it  up,  and  fownd  him  guilty  of 
larceny, 

Edd,  by  a  majority  of  the  Judges,  thai  he  was  prO" 
perly  convieted  oflwrcen/y. 

Per  Uockbu^m,  C,J.,  Blackburn,  J,,  Mellor,  J,, 
Lush,  J.,  drove,  J,,  Denman,  J,,  and  Archibald,  J., 
that  the  derk,  and  therefore  the  Postmaster' 
General,  having  intended  that  the  property  in  the 
money  should  belong  to  the  prisoner  through 
mistake,  the  prisoner,  knowing  of  the  mistake, 
and  having  the  animus  furandi  ai  the  tim>e,  was 
guilty  of  laroewy. 

Per  BoviU,  GJ.,  KeH/y,  G.B.,  and  Keating,  J.,  thai 
the  derk,  having  only  a  limited  authority  under 
the  letter  of  advice,  had  no  power  to  part  vjith 
the  property  in  the  money  to  the  prisoner,  and  thai 
iherefore  the  conviction  was  right. 

Per  Pigott,  B,,  that,  before  possession  of  the  money 
w<i8  parted  with,  and  whUe  it  nas  on  the  counter, 
the  prisoner  having  the  animue  furandi,  and 
taking  it  up,  was  therefore  gv/iUy  of  larceny. 

Per  Martin,  B.,  BramweU,  B.,  Brett,  /.,  and 
Cleasby,  B.,  thai  the  money  was  not  taken  invito 
domino,  and  therefore  thai  there  was  no  larceny. 

Per  Bramwdl,  B.,  and  Brett,  J.,  that  the  authority 
of  the  derk  a/uthorized  the  pa/rting  with  the 
possession  and  property  in  the  entire  sum  laid 
down  on  the  counter. 

Case  reserved  for  the  opinion  of  the  Court  for  the 
Consideration  of  Crown  Cases  Beserved  by  the 
Deputy  Beoorder  of  the  City  of  London. 

The  case  came  on  to  be  argued  in  the  ordinary 
course  before  five  Judges,  but  on  the  ar^ment 
thev  were  not  agreed,  and  the  case  was  adjoamed 
to  De  argued  before  all  the  Judges.  Pollock,  B. 
was  absent  at  chambers,  and  Quain,  J.  was  unwell. 
The  above-named  fifteen  Judges  heard  the  case, 
and,  after  time  taken  to  consider,  eleven  of  them 
were  of  opinion  that  the  conviction  ought  to  be 
afi&rmed,  but  Martin,  B.,  BramweU,  B.,  Brett,  J., 
and  Cleasby,  B.  dissented. 

At  the  session  of  the  Central  Criminal  Court 
held  on  Mondav,  2drd  Sept.  1872,  George  Middle- 
ton  was  tried  before  me  for  felonioosly  stealing 
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certain  money  to  the  amount  of  SI.  16s,  10d,»  the 
moneys  of  the  Postmaster-General. 

The  ownership  of  the  money  was  laid  in  other 
counts  in  ths  Queen  and  in  the  mistress  of  the 
local  post-office. 

It  was  proved  by  the  evidence  that  the  prisoner 
was  a  depositor  in  a  post-office  savings  bank,  in 
which  a  sum  of  ll^.  stood  to  his  credit. 

In  accordance  with  the  practice  of  the  bank  he 
duly^  gave  notice  to  withdraw  lO^.,  stating  in  such 
notice  the  number  of  his  depositor's  book,  the 
name  of  the  post-office,  and  the  amount  to  be 
withdrawn. 

A  warrant  for  10s,  was  duly  issued  to  the 
prisoner,  and  a  letter  of  advice  was  duly  sent  to 
the  post-office  at  Notting-hill  to  pay  the  prisoner 
108.  He  presented  himself  at  that  post-office  and 
handed  in  his  depositor's  book  and  the  warrant 
to  the  clerk,  who,  instead  of  referring  to  the 
proper  letter  of  advice  for  10s.,  referrea  by  mis- 
take to  another  letter  of  advice  for  8{.  16s,  lOd., 
and  placed  upon  the  counter  a  bl.  note,  three 
soverei^s,  a  naif  sovereign,  and  silver  and  copper, 
amounting  altogether  to  81. 16s.  lOd, 

The  clerk  entered  the  amount  paid,  viz., 
8L  16s,  lOd,  in  the  prisoner's  depositor's  book,  and 
stamped  it,  and  the  prisoner  took  up  the  money 
and  went  away. 

The  mistake  was  afterwards  discovered  and  the 
prisoner  was  bf  ought  back,  and  upon  being  asked 
for  his  depositor's  Dook  said  he  had  burnt  it. 

Other  evidence  of  the  prisoner  having  had  the 
money  was  ^ven. 

It  was  ob3ected  by  counsel  for  the  prisoner  that 
there  was  no  larceny  because  the  clerk  parted  with 
the  property  and  intended  to  do  so,  and  because 
the  p»risoner  did  not  get  possession  by  any  fraud 
or  trick. 

The  juiy  found  that  the  prisoner  had  the  anvmus 
furandi  at  the  moment  of  taking  the  money  from 
the  counter,  and  that  he  knew  the  money  to  be 
the  money  of  the  Postmaster-General  when  he 
took  it  up. 

A  verdict  of  guilty  was  recorded,  and  I  reserved 
for  the  opinion  of  the  Court  for  Crown  Cases 
Beserved  the  Question  whether,  under  the  circum- 
cumstances  above  disclosed,  the  prisoner  was 
properly  found  guilty  of  larceny. 

I  discharged  the  prisoner  on  recognizance  with 
sureties  to  appear  and  receive  judgment  when 
called  upon. 

(Siened)    Thomas  Chahbebs. 

No  counsel  appear^  for  the  prisoner. 

The  Attorney-General  (Metccufe  and  Blade  with 
him)  for  the  prosecution. — It  is  submitted  that  the 
prisoner  was  properly  found  guilty  of  larceny. 
The  foots  bring  tne  case  within  the  definition  of 
larceny  by  Bracton,  bk.  3  c.  32  p.  150.  "  Furtum 
est  secundum  leges,  oontractatio  rei  aliensB  fraudu- 
lenta,  cum  animo  furandi,  invito  illo  domino  cujus 
res  ilia  f uerit.  Cum  animo  dico,  quia  sine  animo 
furandi  non  committitur."  Here  the  prisoner  took 
the  8{.  16s.  lOd.,  which  he  at  the  time  knew  not  to 
be  his  own,  and  to  belong  to  the  Postmaster- 
General,  and  without  the  consent  of  the  Postmaster- 
General.  It  is  not  a  satisfactory  test  of  whether 
a  fraudulent  taking  is  larceny  to  see  whether  upon 
the  facts  an  action  of  trespass  would  lie  for  the 
taking,  as  has  been  sometimes  said  it  is.  If  a 
person  finds  a  cheque  in  the  street  and  takes  it  up, 
that  is  not  a  trespass,  but  if  he  applies  it  to  his 
own  use  it  is.    The  present  case  cannot  be  put 
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higher  than  a  findinsr,  and  if  so,  the  prisoner  was 
guilty  of  larceny.  The  case  of  Merry  v.  Green 
(7  M.  &  W.  623),  shows  that.  That  was  an  action  of 
felse  imprisonment,  and  the  defendant  pleaded  a 
justification  on  the  ground  that  the  plamtifE  had 
committed  a  larceny.  The  facts  were  that  the 
plaintiff  had  purchased  at  a  public  auction,  abureau, 
which  contained  a  secret  drawer  wherein  was 
a  purse  and  money  which  he  appropriated  to  his 
own  use,  and  it  was  held  that  ^  the  plaintiff  had 
express  notice  that  the  bureau  alone,  and  not  its 
contents  (if  any)  was  sold  to  him,  or  if  he  had  no 
reason  to  believe  that  anything  more  than  the 
bureau  itself  was  sold,  the  abstraction  of  the 
money  was  a  felonious  taking,  and  he  was  guilty 
of  larceny  in  appropriating  it  to  his  own  use ;  but 
that  if  he  had  reasonable  ground  for  believing 
that  he  bought  the  bureau  with  its  contents  (if 
any),  he  had  a  colourable  right  to  the  property, 
and  it  was  no  larceny.  Parke,  B.,  delivered  the 
judgment,  and  in  the  course  of  it  said :  "  It  was 
contended  that  there  was  a  delivery  of  the  bureau 
and  the  monev  in  it  to  the  plaintiff  as  his  own 
property,  which  gave  him  a  lawful  possession,  and 
that  his  subsequent  misappropriation  did  not  con- 
stitute a  felony.  But  it  seems  to  us  that  though 
there  was  a  dehvery  of  the  bureau,  and  a  lawful 
property  in  it  thereby  vested  in  the  plaintiff,  there 
was  no  delivery  so  as  to  give  a  lawful  possession 
of  the  purse  and  money.  The  vendor  had  no  in- 
tention to  deliver  it,  nor  the  vendee  to  receive  it, 
both  were  ignorant  of  its  existence,  and  when  the 
plaintiff  discovered  that  there  was  a  secret  drawer 
containing  the  purse  and  money,  it  was  a  simple 
case  of  finding,  and  the  law  appbcable  to  all  cases 
of  finding  applies  to  this.  It  is  said  that  the  offence 
cannot  be  larceny  unless  the  taking  would  be  a  tres- 
pass, and  that  is  true ;  but  if  the  finder,  from  the  cir- 
cumstances of  the  case,  must  have  known  who  was 
the  owner,  and,  instead  of  keeping  the  chattel  for 
him,  means  from  the  first  to  appropriate  it  to  his  own 
use,  he  does  not  acquire  it  by  a  rightful  title,  and 
the  true  owner  might  maintain  trespass.  And  it 
seems,  also,  from  Wynne's  case  (Leach  G.  G.  413 ; 
2  East  P.  G.  664),  that  if  under  the  like  circum- 
stances he  acquire  possession  and  mean  to  act 
honestly,  but  afterwards  alters  his  mind  and  open 
the  parcel  with  intent  to  embezzle  its  contents, 
such  unlawful  act  would  render  him  guilty  of 
larceny."  [Bbamwsll,  B. — Suppose  in  this  case 
the  Postmaster-C^eneral  had  brought  an  action  of 
trespass,  and  the  defendant  had  pleaded  not 
guilty  and  leave  and  Ucence,  could  he  have  made 
out  a  defence?]  No.  It  is  clear  that  if  the 
prisoner  had  obtained  the  possession  by  any  act  or 
word  amounting  to  misrepresentation,  it  would 
have  been  a  case  of  larceny;  but  because  he  was 
silent,  and  took  advantage  of  a  mistake  on  the  part 
of  the  clerk,  is  it  to  be  said  that  it  was  not  a 
larceny?  [Gockbttrn,  G.J. — In  Bex  v.  Oliver, 
cited  in  4  Taunt.  274,  the  prisoner  offered  to  give 
the  prosecutor  gold  for  bank  notes,  upon  which 
the  prosecutor  put  down  a  number  of  bank  notes 
for  the  purpose  of  their  being  so  exchanged.  The 
prisoner  took  up  the  notes  and  made  away 
with  them,  and  this  was  holden  to  be  larceny. 
if  the  juiy  believed  that  the  prisoner  intended  to 
run  away  with  the  notes  and  not  to  return  with 
the  gold.]  In  this  case  the  jury  found  that  the 
prisoner  took  the  SI.  16s.  lOd.  from  the  counter 
an! mo  fv/randi.  [Brett,  J. — "Was  the  taking 
here  against  the  will  of  the  owner  P    The  clerk 


had  a  general  authority  to  pay  the  warrant.] 
There  is  nothing  to  show  that  he  had  any  autho- 
rity to  part  wiw  the  8L  I60.  10(£.,  except  to  the 
person  to  whom  it  belonged.  Qis  duty  was  to 
pay  in  accordance  with  the  letter  of  advice  in 
each  case.  In  Beg.  v.  Prince  (L.  Bep.  G.  G.  B. 
150 ; .  11  Gox  G.  G.  193),  where  it  was  held  that 
money  knowingly  obtained  on  a  forged  cheque 
from  a  cashier  at  a  bank  is  not  larceny,  Black- 
bum,  J.  said,  "  As  the  law  now  stands,  if  the 
owner  intended  the  property  to  pass,  though  he 
would  not  80  have  intendea  haa  he  known  the 
real  ftuits,  that  is  sufficient  to  prevent  the  offence 
of  obtaining  another's  property  from  amounting  to 
larceny ;  and  where  the  servant  has  an  authority 
coequal  with  his  master's,  and  parts  with  his 
master's  property,  such  property  cannot  be  said 
to  be  stolen,  masmuoh  as  the  servant  intended  to 
part  with  tJie  property  in  it.  If,  however,  the 
servant's  authority  is  limited,  then  he  can  only 
part  with  the  possession,  and  not  with  the  pro- 
perty ;  if  he  is  tricked  out  of  the  possession  the 
offence  so  committed  will  be  larceny."  [Brett,  J. 
— What  difference  is  there  between  a  derk  at  the 
post  office  and  a  clerk  in  the  Bank  P  Gogkbubn, 
G.  J. — ^This  was  the  mistake  of  a  person  who  stood 
i/n  loco  of  the  owner.]  In  Beg.  v.  Longstreeth 
(1  Moo.  G.  G.  137),  it  was  held  that  obtaining 
animo  furandi  a  parcel  from  a  carrier's  servant  by 
falsely  pretending  to  be  the  person  to  whom  it  was 
directea  is  larceny.  The  following  cases  were  also 
referred  to : 

Beg.  V.  CampbeU,  1  Hoc.  C.  C.  179 ; 

CloiLgh  V.  London  and  Noith-Westem  Bmiway  Ccm- 

pa/ny,  41  L.  J.  17,  Ex. ; 
Reg.Y.  West,  Dears,  402 ;  6  Cox  C.  C.  415  ; 
Beg.  V.  Giyde,  11  Cox  C.  C.  103 ;  37  L.  J.  107,  M.C. 

Cv/r.  adv.  vuU. 

Ja/n  25. — Kellt,  G.  B.  said  that  the  majority  of 
the  judges  were  of  opinion  that  the  conviction 
should  be  affirmed.  But  as  it  was  important  that 
the  grounds  of  the  decision  should  be  known,  the 
reasons  for  the  judgment  would  be  delivered  on  a 
future  day. 

June  7. — ^BoviLL,  G.J. — I  will  proceed  to  deliver 
the  iuc^ment  of  the  Lord  Ghief  Justice,  and  of 
my  brothers  Blackburn,  Mellor,  Lush,  Grove, 
Denman  and  Archibald,  which  is  as  follows: 
The  points  raised  by  the  case  are  in  effect  three. 
The  uniform  course  of  indictments  for  larceny, 
from  the  earliest  times,  has  been  to  aUege  that  the 
prisoner  "feloniously  stole,  took,  and  carried 
away "  the  goods  of  a  named  person,  and  Lord 
Hale  in  his  "  Pleas  of  the  Grown,"  vol  1,  p.  165, 
states  with  perfect  accuracy  that  the  words  "  felo- 
niously stole  and  took  "  are  essential  to  the  crime. 
In  the  present  case  the  jury  have  found  that  the 
prisoner  had  the  animvsfura/ndi  at  the  moment  of 
taking  the  money  from  the  counter,  and  that  he  knew 
the  money  to  be  the  money  of  the  Postmaster- 
General  wnen  he  took  it  up.  So  &r,  therefore,  as 
the  guilty  knowledge  and  felonious  intention  are 
ingredients  in  the  crime  of  stealiug,  we  must  take 
it  as  proved  that  the  prisoner  was  guilty.  Bat 
the  case  states  facts  which  raise  the  donbt 
whether,  under  the  circumstances  stated,  this 
was  a  "taking,"  and  also  whether  it  was  a 
"  stealing  "  within  the  meaning  put  by  the  law  on 
,  these  averments  in  an  indictment  for  larceny.  The 
circumstances  which  raise  that  doubt  are  as  fol- 
lows : —  Assuming  that  the  clerk  who  actually 
was  engaged  in  the  transaction  had  such  authority 
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from  the  Postmaster-Greneral  that  all  he  did  is  to  be 
tokon  as  done  by  the  Poetmaster-Greneral,  it  is  the 
first  question  whether  the  money  can  be  said  to 
hare  oeen  taken  by  the  prisoner  within  the 
meamng  of  the  averment,  inasmuch  as  the  clerk 
(who  on  this  hypothesis  is  equivalent  to  the 
Postmaster  -  General)  certainly  meant  that  the 
prisoner  should  take  up  that  money,  though 
he  only  meant  this  because  of  a  mistake  he 
made  as  to  the  identity  of  the  prisoner  with 
the  person  really  entitled  to  that  money.  Then 
a  second  question  arises,  whether  it  can 
be  properly  said  that  he  stole  the  money,  inas- 
much as  the  clerk,  and  therefore  on  this  hypo- 
thesis the  Postmaster-General,  intended  that  the 
property  in  the  money  should  belong  to  the  man 
before  him,  though  he  intended  that,  in  consec^uence 
d  a  mistake  as  to  his  identity,  and  the  prisoner 
from  the  beginning  knew  of  the  mistake,  and  had 
at  the  time  of  the  taking  the  guilty  intention  to 
steal  the  money.  A  thud  question  arises  in  the 
event  of  the  firat  two  questions  being  determined 
in  favour  of  the  prisoner,  viz.,  whether  the  clerk 
really  had  such  general  authority  as  to  represent 
the  rostmaster-General,  or  whether  his  authority 
was  not  limited  to  paying  the  money  specified  in 
the  letter  of  advice,  viz.  10«.  which  special  au- 
thority, if  it  was  so  limited,  he  did  not  pursue. 
7he  majority  of  the  judges,  eight  in  number,  have 
formed  their  judgment  on  the  decision  of  the  first 
two  points  in  favour  of  the  crown,  which  there- 
fore renders  it  unnecessary  for  them  to  decide 
the  last.  The  Lord  Chief  Justice  of  the  Common 
Pleas  and  the  Lord  Chief  Baron  and  my  brother 
Keating,  who  agree  with  the  majority  in  thinking 
the  conviction  should  be  affirmed,  do  so  solely  on  the 
last  ground,  that  the  authority  of  the  clerk  was  a 
special  authority  not  pursued,  and  their  reasons 
are  stated  in  two  separate  judgments.  It  is  not 
to  be  understood  that  the  eight  who  form  the  rest 
of  the  majority  decide  this  question  the  other  way, 
but  merely  that  they  consider  it  unnecessary 
to  decide  it  at  all.  We  now  proceed  to  state  the 
reasons  on  which  we  think  it  ought  to  be  held 
that  there  was  under  the  circumstances  stated  a 
"  taking,"  within  the  meaning  of  the  averment  in 
the  indictment.  We  agree  that,  according  to  the 
decided  cases  it  is  no  felony  at  common  law  to 
steal  goods  if  the  goods  were  already  lawfully  in 
the  possession  of  the  thief,  and  that  therefore  at 
common  law  a  bailee  of  goods,  or  a  person  who 
finds  goods  lost,  and  not  knowing  or  having  the 
means  of  knowing  whose  they  were,  takes  pos- 
session of  them,  is  not  guilty  of  larceny  if  he  sub- 
sequently, with  fuU  knowledge,  and  a  felonious 
intention,  converts  them  to  his  own  use.  It  is  to 
say  the  least  very  doubtful  whether  this  doctrine 
is  either  wise  or  just,  and  the  Legislature  in  the 
case  of  bailees  nave  by  statute  enacted  that 
bailees  stealing  goods,  &o.  shall  be  guilty  of 
larceny,  without  reference  to  the  subtle  exceptions 
engrafted  by  the  cases  on  the  old  law,  but  in  such 
a  case  as  the  present  there  is  no  statute  applicable, 
and  we  have  to  apply  the  common  law.  Now,  we 
find  that  it  has  been  often  decided  that  where  the 
true  owner  did  part  with  a  physical  possession  of 
a  chattel  to  the  prisoner  (and  therefore  in  one 
sense  the  taking. of  the  possession  was  not  against 
his  will),  yet  if  it  was  proved  that  the  prisoner 
from  the  be^nning  had  the  intent  to  steal,  and 
with  that  intent  obtained  the  possession,  it  is  a 
sufficient   taking.    We  are  not  concerned  at  pre- 


sent to  inquire  whether  originally  the  judges  ought 
to  have  introduced  a  distinction  of  this  sort,  or 
ought  to  have  left  it  to  the  Legislature  to  correct  the 
mischievous  narrowness  of  the  common  law,  but 
only  whether  this  distinction  is  not  now  estab- 
lished and  we  think  it  is.  The  cases  on  the  sub- 
ject are  collected  in  "  Bussell  on  Crimes,"  4th 
edit.  vol.  2,  p.  201.  Perhaps  those  that  most 
clearly  raise  tne  point  are  BavenporVs  case  and 
Savage* 8  case,  2  Bussell  on  Crimes,  201.  In  the  pre- 
sent case  the  finding  of  the  jury,  that  the  prisoner 
at  the  moment  of  taking  the  money  had  the  animus 
fwroAidi,  and  was  aware  of  the  mistake,  puts  an  end 
to  all  objection  arising  from  the  fact  that  the  clerk 
meant  to  part  with  the  possession  of  the  money. 
On  this  part  of  the  case,  there  is  is  no 
difference  of  opinion.  On  the  second  ques- 
tion, namely,  whether  (assuming  that  the  clerk 
was  to  be  considered  as  having  all  the 
authority  of  the  owner),  the  intention  of  the  clerk 
(such  as  it  was)  to  part  with  the  property  prevents 
this  from  beins  larceny,  there  is  more  difficulty, 
and  there  is  in  Fact  a  serious  difference  of  opinion, 
though  the  majority,  as  already  stated,  think  the 
conviction  right.  The  reasons  which  lead  us  to 
this  conclusion  are  as  follows :  At  Common  Law 
the  property  in  personal  goods  passes  by  a  bargain 
and  sale  for  consideration,  or  a  gift  of  them  accom- 
panied by  delivery,  and  it  is  clear  from  the  very 
nature  of  the  thing  that  an  intention  to  pass  the 
property  is  essential  both  to  a  sale  and  to  a  gift, 
^ut  it  is  not  at  all  true  that  an  intention  to  pass 
the  property,  even  though  accompanied  by  a 
delivery,  is  of  itself  equivsJent  to  eitner  a  sale  or 
a  gift.  We  will  presently  explain  more  fully  what 
we  mean,  and  how  this  is  material.  Now  it  is 
established  that  where  a  bargain  has  been  made 
between  the  owner  of  a  chattel  and  another,  by 
which  the  property  is  transferred  to  the  other,  the 

groperty  actually  passes,  though  the  bargain  has 
een  induced  by  fraud.  The  law  is  thus  stated  in 
the  judgment  of  the  Exchequer  Chamber  in 
Clough  V.  London  a/nd  North-Western  Railway 
Company  (7  L.  Bep.  34,  Ex.),  where  it  is  said,  "We 
agree  completely  with  what  was  stated  by  all  the 
Judges  below,  that  the  property  in  the  goods 
passed  from  the  London  Pianoforte  Company  to 
Adams  by  the  contract  of  sale.  The  fact  that  the 
contract  was  induced  by  fraud  did  not  render  the 
contract  void,  or  prevent  the  property  from  passing, 
but  merely  gave  the  party  defrauded  a  right,  on 
discovering  the  fraud,  to  elect  whether  he  would 
continue  to  treat  the  contract  as  binding,  or  would 
disaffirm  the  contract  and  resume  his  property. 
.  .  .  We  think  that  so  long  as  he  made  no  election 
he  retains  the  right  to  determine  it  either  way, 
subject  to  this,  that  if  in  the  interval,  whilst  he  is 
delioerating,  an  innocent  third  party  has  acquired 
an  interest  in  the  property,  or  if,  in  consequence  of 
his  delay,  the  position  even  of  the  wrongdoer  is 
affected,  it  will  preclude  him  from  exercising  his 
right  to  rescind."  It  follows  obviously  from  this, 
that  no  conversion  or  dealing  with  the  goods 
before  the  election  is  determined  can  amount  to  a 
stealing  of  the  vendor's  goods,  for  they  had 
become  the  goods  of  the  purchaser,  and  still 
remained  so  when  the  supposed  act  of  theft  was 
committed.  There  are  accordingly  many  cases,  of 
which  the  most  recent  is  E.  v.  Prince  (L.  Bep. 
1  C.  C.  Bep.  150 ;  11  Cox.  C.  C.  193),  which  decide 
that  in  such  a  case  the  guilty  party  must  be 
indicted  for  obtaining  the  goods  by  false  pretences, 
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and  cannot  be  convicted  of  larceny.  In  that  case, 
however,  the  money  was  paid  to  the  holder  of  a 
forged  cheque  payable  to  bearer,  and  therefore 
vested  in  the  holder,  subject  to  the  right  of  the 
bank  to  divest  the  property.  In  the  present  case 
the  property  still  remained  that  of  the  JPostmaster* 
General,  and  never  did  vest  in  the  prisoner  at  all. 
There  was  no  contract  to  render  it  his  which 
required  to  be  rescinded;  there  was  no  gift  of 
it  to  him :  for  there  was  no  intention  to  ^ve  it 
him  or  anyone.  It  was  simply  a  handing  it  over 
by  a  pure  mistake,  and  no  property  passed.  As 
this  was  money  we  cannot  test  the  case  by  seeinc^ 
whether  an  innocent  purchaser  could  have  held 
the  property ;  but  let  us  suppose  that  a  purchaser 
of  beans  goes  to  the  warenouse  of  a  merchant, 
with  a  genuine  order  for  so  many  bushels  of  beans, 
to  be  selected  from  the  bulk,  and  so  become  the 
property  of  the  vendee,  and  that  by  some  strange 
blunder  the  merchant  delivers  to  him  an  cquid 
bulk  of  coffee.  If  that  coffee  was  sold  (not  in 
market  overt)  by  the  recipient  to  a  third  person, 
could  he  retain  it  against  the  merchant  on  the 
ground  that  he  had  bought  it  from  one  who  had 
the  property  in  the  coffee,  though  subject  to  be 
divested  P  We  do  not  remember  any  case  in 
which  such  a  point  has  arisen,  but  surely  there 
can  be  no  doubt  he  could  not,  and  that  on  the 
principle  enunciated  by  Lord  Abinger,  in  Chester 
V.  Hopkins  (4  M.  &  W.  404),  when  he  savs,  **  If  a 
man  offers  to  buy  peas  of  another  and  he  sends 
him  beans,  he  does  not  perform  his  contract ;  but 
that  is  not  a  warranty :  there  is  no  warranty  that 
he  should  sell  him  peas,  the  contract  is  to  self  peas, 
and  if  he  sends  him  anything  else  in  their  stead, 
it  is  a  non-performance  of  it."  We  admit  that  the 
case  is  unaistinguishable  from  the  one  supposed 
in  the  ar^ment  of  a  person  handing  to  a  cabman 
a  sovereign  bv  mistake  for  a  shilling ;  but  after 
carefully  weighing  the  opinions  to  the  contrary, 
we  are  decidedly  of  opinion  that  the  property  in 
the  sovereign  would  not  vest  in  the  cabman,  and 
that  the  question  whether  the  cabman  was  guilty 
of  larceny  or  not  would  depend  upon  this — whether, 
at  the  time  he  took  the  sovereign,  he  was  aware 
of  the  mistake,  and  had  then  the  guilty  intent, 
the  animtisfurandi.  But  it  is  further  urged  that  if 
the  owner,  having  power  to  dispose  of  the  property, 
intended  to  part  with  it,  that  prevents  the  crime 
from  being  larceny,  though  the  intention  was 
inoperative  and  no  property  passed.  In  almost 
all  the  cases  on  the  subject  the  property  had 
actually  passed,  or  at  least  the  court  thought 
it  had  passed;  but  two  cases.  Beg.  v.  Adams 
(1  Den.  C.  G.  38),  and  Beg.  v.  Atkinson  (2  East. 
P.  0.  673)  appear  to  have  been  decided  on  the 
ground  that  an  intention  to  pass  the  property, 
though  inoperative,  and  known  by  the  prisoner  to 
inoperative,  was  enough  to  prevent  the  crime  from 
being  that  of  larceny.  But  we  are  unable  to 
perceive  or  understand  on  what  principle  these 
cases  can  be  supported,  if  Dcuoenporfs  case  and  the 
others  involving  the  same  principle  are  law; 
and,  though  if  a  lon^  series  of  cases  had  so  de- 
cided we  should  think  we  were  bound  by  them, 
yet  we  think  that  in  a  court  such  as  this,  which 
IS  in  effect  a  Court  of  Error,  we  ought  not  to  feel 
boand  by  two  cases  which,  as  far  as  we  can  per- 
ceive, stand  alone,  and  seem  to  us  contrary  both 
to  principle  and  justice. 

fioviLL,  0.  J.  then  read  his  own  judgment,  in 
•which  Kkatuto,  J.  concurred.— The  proper  defini- 


tion of  larceny  according  to  the  law  of  England, 
from  the  time  of  Braoton  downwards,  has  been 
considered  to  be  the  wrongful  or  fraudulent  takins 
and  carrying  away  by  any  person  of  the  personu 
goods  of  another  from  anj  place  without  any 
colour  of  right,  with  a  felonious  intent  to  convert 
them  to  the  taker's  own  use,  and  make  them  his 
own  property,  without  the  consent  and  against 
the  will  of  the  owner ;  and  the  question  for  oar 
consideration  is,  whether  the  facts  of  the  present 
case  bring  it  within  that  definition.  Under  the 
Act  for  establishing  Post  office  Savings  banks 
(24  Vict.  c.  14)  deposits  are  received  at  the  post 
offices  authorised  oy  virtue  of  that  Act,  for  the 
purpose  of  being  remitted  to  the  principal  office 
(sect.  1).  By  sect.  2  the  Postmaster-General  is  to 
give  an  acknowledgment  for  such  deposits  and  by 
the  5th  section  all  moneys  so  deposited  with  the 
Postmaster-Qeneral  are  forthwith  to  be  paid  over 
to  the  Commissioners  for  the  reduction  of  the 
National  Debt.  By  the  same  section  all  sums 
withdrawn  by  depositors  are  to  be  repaid  out  of 
those  moneys  through  the  office  of  the  JPostmaster- 
General ;  and  by  sect.  3  the  awthorUy  of  the  Post* 
nuzster-Chneral  for  such  repayments  shaU  be  trans* 
mitted  to  the  depositor  who  is  to  be  entitled  to  re- 
payment at  a  post  office  within  ten  divys.  It  ap- 
pears to  us  that  the  moneys  received  by  the  post- 
masters at  their  respective  offices,  by  virtue  of 
this  Act,  are  the  property  of  the  Grown  or  of  the 
Postmaster-General,  and  that  neither  the  post- 
masters nor  the  clerks  at  the  post  offices  nave 
any  power  or  authority,  either  general  or  special, 
to  pBot  with  the  property  in,  or  even  the  pos- 
session of,  the  moneys  so  deposited,  or  any  part  of 
them,  to  any  person,  except  upon  the  special  autho* 
rity  of  the  rostmaster-General.  In  this  case  the 
prisoner  had  received  a  warrant  or  authority  from 
the  Postmaster- General  entitling  him  to  repayment 
of  10s.  (being  part  of  a  sum  of  lis.  which  ne  had 
deposited)  from  the  post  office  at  Netting  hill,  and 
a  letter  of  advice  to  the  same  effect  was  sent  by 
the  Postmaster- General  to  that  post  office,  au- 
thorising the  payment  of  the  10s.  to  the  prisoner. 
Under  these  circumstances  we  are  of  opinion  that 
neither  the  clerk  to  the  postmistress  nor  the  post- 
mistress personally  had  any  power  or  authority  to 
part  with  the  five-pound  note,  three  sovereigns, 
the  half  sovereign,  and  silver  and  copper,  amount- 
ing to  SI.  16s.  lOd.  which  the  clerk  plsMoed  upon  the 
counter  and  which  was  taken  up  by  the  prisoner. 
In  this  view  the  present  case  appears  to  be  undis- 
tin^uishable  from  other  oases  where  obtaining 
articles  animo  fwrandi  from  the  master  of  a  post 
office,  though  he  had  intentionally  delivered  them 
over  to  the  prisoner,  has  been  held  to  be  larceny, 
on  the  principle  that  the  Postmaster  had  not  the 
property  in  tne  articles,  or  the  power  to  part  with 
the  property  in  them.  For  instance,  the  obtain- 
ing the  mail  bags  by  pretending  to  be  the  mail 
guard,  as  in  Beg.  v  Pearse  (2  East  P.  G.  603),  the 
obtaining  a  watch  from  the  postmaster  by  pretend- 
ing to  be  the  person  for  whom  it  was  intended, 
as  in  Beg.  v.  Kay  (D  &  B.  231 ;  7  Cox  C.  0.  289), 
(where  Beg.  v.  Pearse  was  relied  upon  in  the 
judgment  of  the  court),  and  the  obtaining  letters 
from  the  postmaster  under  pretence  of  being  the 
servant  oi  the  party  to  whom  they  were  addressed, 
as  in  Jones* 8  case  (1  Den.  G.  G.  1 88),  and  in  (Beg. 
V  Gillings,  1  F.  &  F.  36),  were  all  held  to  be  lar- 
ceny. The  same  principle  has  been  acted  npoo 
in  other  cases  where  the  person  having  merelv  the 
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posseseion  of  goods,  without  any  power  to  part 
with  the  property  in  them,  has  delivered  them  to 
the  prisoner,    who    has   obtained   them    cmimo 
fiuraindi;  for  instance,  such  obtaining  of  a  parcel 
from  a  carrier's  servant,  by  pretendmg  to  be  the 
person  to  whom  it  was  directed,  as  in  Bs^.  v.  Long* 
iireei  (1  Mood.  0.  0.  137)  or   obtainmg  goods 
through  the  misdelivery  of  them  by  a  carman's 
servant,  through  mistake  to  a  wrong  person,  who 
sppropriated  them  atdmo  furandi,  as  in  Beg,  v. 
LiUle  (10  Cox  G.  G.  559),  were  in  like  manner  held 
to  amount  to  larceny.     In  all  these  and  other 
similar  cases,  many  of  which  are  collected  in  2 
Russell  on  Grimes,  211  to  215,  the  property  was 
considered  to  be  taken  without  the  consent  and 
against  the  will  of  the  owner,  though  the  posses- 
sion was  parted  with  by  the  voluntary  act  of  the 
servant  to  whom  the  property  had  been  entrusted 
for  a  special  purjsose.    And  where  property  is  so 
taken  oy  the  prisoner  knowingly,  with  intent  to 
deprive  the  owner  of  it,  and  fdoniously  to  appro- 
priate it  to  himself,  he  may  in  our  opinion  be 
properly  convicted  of  larceny.    The  case  is  very 
different  where  the  goods  are  parted  with  by  the 
owner  himself,  or  bv  a  person  having  authority 
to  act  for  him,  and  wnere  he  or  such  agent  intends 
to  part  with  the  property  in  the  goods,  for  then, 
although   the   goods   be   obtained  by  fraud,  or 
forgery,  or  false  pretences,  it  is   not  a  taking 
agamst  the  will  of  the  owner,  which  is  necessary 
in  order  to  constitute  larceny.     The  delivery  of 
goods  by  the  owner  upon  an  order  which  was  in 
&ct  forged,  as  in  Beg.  v.  Adama  (1  Den.  38),  the 
payment  of  money  by  a   banker's  cashier  on  a 
cheque  which  turned  out  to    be  a    forgery,  as 
in  Beg.  v.  Prince  (11  Gox  G.  G.  193),  and  the 
delivering  up  of  pledges  by  a  pawnbroker's  mana- 
ger by  mistake,  and  through  fraud  as  in  Beg,  v. 
Jofikson  (1  Mood.  119),  are  instances  of  this  land, 
and  where  the  intent  voluntarilv  to  part  with  the 
property  in  them  prevented  the   offence  being 
treated  as  a  larceny.     In  the  present  case  not 
only  had  the  postmistress  or  her  clerk  no  power 
or  authority  to  part  with  the  property  in  this 
money  to  the  prisoner,  but  the  clerk  in  one  sense 
never  intendea  to  part  with  the  82.  I69.  lOd.  to 
the  person  who  presented  an  order  for  only  lOs. 
and  ne  placed  the  money  on  the  counter  by  mis- 
take, though  at  the  time  he  (by  mistake)  intended 
that  the  prisoner  should  take  it  up,  and  by  mistake 
entered  the   amount    in    the    prisoner's    book. 
When  the  money  was  lying  upon  the  counter  the 
prisoner  was  aware  that  he  was  not  entitled  to  it, 
and  that  it  could  not  be,  and  was  not  really  in- 
tended for  him,  yet,  with  full  knowledge  on  his 
part  of  the  mistake,  he  took  the  money  up  and 
carried  it  away,  intending  at  the  time  he  took  it 
to  deprive  the  owner  of  all  property  in  it,  and 
feloniously    to  appropriate  it  to   his  own  use, 
There  was,  thereiore,  as  it  seems  to  us,  a  wrong- 
ful and  fraudulent  taking  and  carrying  away  of  the 
whole  of  this  money  by  the  prisoner,  without  anv 
colour  of  right,  animohircmai,  and  against  the  will 
of  the  real  owner.    For  these  reasons  and  upon 
the  authorities  before  stated,  wo  think  the  prisoner 
was  properly  convicted  of  larceny. 

Kellt,  G.B. — ^The  facts  of  this  case,  simply 
stated,  are  these :  The  prisoner,  having  deposited 
10«.  in  the  Post-office  savings  Bank,  and  taken 
the  necessary  steps  to  withdraw  it,  proceeded  to 
the  post  office  and  presented  his  order  for  the  10«. 
The  itost  office  clerk  having  looked  at  the  letter  of 


advice  for  the  payment  of  the  lOs.  and  at  another 
letter  of  advice  for  the  payment  to  another  de- 
positor of  8^.  and  a  fraction,  by  mistake  took  up 
the  82.  odd  destined  for  the  other  depositor,  and 
laid  it  upon  the  counter  before  the  prisoner,  who 
took  up  the  money  and  went  away  with  it,  and 
appUed  it  to  bis  own  use.    The  jury  expressly 
found  that  he  knew  the  8Z.  odd  did  not  belong  to 
him,  and  that  it  did  belong  to  the  Postmaster- 
General,  and  that  he  took  it  up  and  carried  it 
away  with  him  ammo  fwramM,    Upon  these  facts, 
and  this  finding,  I  cannot  bring  myself  to  doubt 
that  the  prisoner  was  guilty  of  larceny.    He  saw 
the  money  upon  the  counter  before  him ;  he  know 
that  it  was  not  his  own,  and  that  it  was  another 
person's  money,  and  he  took  it  up  and  took  it 
away  with  the  intent  to  steal  it.  If  he  had  gone  into 
the  office  knowing  that  he  had  to  receive  lO^.,  and 
that  somebodv  had  to  receive  8Z.,  and  he  had  seen 
the  108.  and  the  8Z.  lying  upon  the  counter  before 
him,  and  had  taken  away  the  8L  a/ni/mo  fu/rcmdif 
no  question  could  have  been  raised  about  his  guilt. 
Does  it  then  make  any  difference  that  the  cleik 
placed  the  money  before  him  and  intended  that  he 
should  take  it?    If  the  money  had  belonged  to 
the  clerk,  and  the  clerk  had  intended  to  pass  the 
property   in    the   money   from    himself  to    the 
prisoner,  or  if,  the  money  belonging  to  the  Post- 
master-General or  the  Queen,  the  derk  had  been 
authorized  to  pass  the  property  in  that  money  to 
the  prisoner,  the  case  might  have  been  different. 
But  this  monev  did  not  belong  to  the  clerk,  and 
he  had  no  authority  to  pass  the  property  in  the 
money  to  the  prisoner.    B.  v.  Prince  was  cited, 
where  a  banker's  clerk,  to  whom  a  forged  cheque 
was  presented,  piud  the  money  in  ignorance  of 
the  forgery,  and  the  receiver,  who  intended  to 
defraud  the  banker  of  the  money  was  acquitted  of 
larceny  on  the  ground  that  the  clerk  had  authority 
to  receive  the  cne€|ue  and  to  dispose  of  the  money 
which  he  had  paid  to  the  prisoner,  and  was  the 
agent  of  the  banker  in  so  doing ;  so  that  the  case 
was  the  same  as  if  the  banker  himself,  who  was 
the  owner  of  the  money,  had  delivered  it  to  the 
prisoner.    There,  however,  the  clerk  was  not  only 
the  agent  of  the  banker,  but  he  acted  strictly  in 
the  discharge  of  his  duty,  for  he  had  not  only  the 
authority  of  his  employer  to  pay  the  money,  but 
in  the  absence  of  any  suspicion,  or  reason  to 
suspect,  that  the  cheque  was  forced,  it  was  his 
duty  to  pay  it,  and  he  aid  pay  it  with  the  banker's 
money.     And  there  are  other  cases  where  the 
owner  of  a  chattel  delivers  it  to  another  with  the 
intent  to  pass  the  property,  and  the  receiver  has 
been  acquitted  of  larceny.    But  in  this  case  the 
post  office  clerk  was  not  the  owner  of  the  St.,  and 
had  no  authority  whatever  to  deliver  that  sum  of  ' 
money  to  the  prisoner,  which  is  precisely  the  case 
excepted  in  the  judgment  of  the  Qiteen  v.  Prince, 
and  brings  it  within  the   Queen  v.  Longstreeth 
therein  cited.    The  ease  appears  to  me  to  be  the 
same  (indeed  I  suggested  it  during  the  argument) 
as  if  the  prisoner  had  left  a  watch  at  a  wateh- 
maker's  to  be  repaired,  and  afterwards  goes  to 
the  watehmaker's,  where  he  sees  his  watch  hanging 
up  behind  the   counter,  and   another  watoh   of 
greater  value,  and  belonging  to  another  person, 
hanging  beside  it,  and  upon  his  asking  for  his 
watch,  the  shopman,  by  mistake,  hands  him  the 
watch  belonging  to  the  other  person.    He  sees 
his  own  watoh ;  he  knows  that  the  wateh  handed 
to  him  does  not  belong  to  him^  but  is  the  property 
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of  another,  and  that  the  shopman  has  no  authority 
whatever  to  deliver  the  watch  of  another  to  him. 
I  have  no  doubt,  therefore,  that  one  who  had  so 
received  and  taken  away  another  man's  property 
would  have  been  guilty  of  larceny,  and  that  the 
shopman  in  such  a  case  and  the  clerk  in  this  case 
is  in  the  condition  of  a  mere  stander-by,  who, 
without  authority  and  by  mere  mistake,  hands  to 
him  a  chattel  which  he  sees  before  him.  Even 
Fri/nce'a  case  may  be  said  to  be  founded  on  a 
fiction,  for  it  is  not  true  that  the  banker  had 
authorized  his  clerk  to  pay  his  money  upon  a 
forged  cheque ;  but  the  fiction  is  more  undisguised 
and  palpable  when  it  is  asserted  that  the  clerk 
was  authorized  by  the  Postmaster-General  to  pay 
the  sum  of  82.  to  a  man  who  had  presented  an 
order  or  warrant  for  lO^.  And  I  must  take  leave 
to  record  my  deliberate  opinion  tlmt  the  creating 
of  fictions,  which,  as  the  term  imports,  is  the 
assuming  to  be  true  that  which  is  untrue,  and  of 
which  the  direct  consequence  is  to  defeat  justice, 
is  a  practice  which,  in  administering  tne  law, 
ought  not  to  be  extended.  Moreover,  this  case  is 
distinguishable  from  Prince's  case  on  the  ground 
of  the  decision  in  Beg,  y.  Longetreethy  wnere  a 
carrier's  servant  delivered  a  parcel  to  one  who 
received  it  amimo  fu/randi,  knowing  it  not  to  be 
his  own,  and  it  was  held  that  he  had  no  authority 
to  deal  with  the  property  in  the  goods,  but  only 
with  the  possession,  and  that  the  receiver  was 
guilty  of  larceny.  I  think  that  decision  governs  * 
the  present  case,  and  conclusively  shows  that  if  a 
•servant  delivers  to  the  wrong  person  a  chattel 
which  it  was  no  part  of  his  duty,  and  which  he 
had  no  authority  to  deliver  to  any  but  the  owner, 
and  the  receiver  takes  it,  knowmg  it  is  not  his 
but  belongs  to  another,  and  animo  furandi,  such 
receiver,  although  the  delivery  is  made  in  the 
ordinary  performance  of  the  duty  of  the  servant, 
is  guilty  of  larceny.  Upon  these  grounds  I  think 
the  conviction  should  be  affirmed. 

Maktin,  B. — I  have  read  the  judgments  of  my 
brothers,  Bramwell,  B.  and  Cleasby,  B.,  and  fully 
concur  in  them.  I  think  that  upon  the  facts  and 
on  the  principles  of  the  Criminal  Law  there  was 
no  larceny  committed  in  this  case.  In  my  judg- 
ment the  case  of  Beg,  v.  Pri/nce  is  not  distinguish- 
able from  this  case.  There  the  prisoner  com- 
mitted a  more  gross  offence,  and  yet  the  Court 
held  it  not  to  be  larceny.  The  true  principle  of 
larceny  is  to  be  found  in  Coke's  3rd  instit.  107 : 
"  Larceny  is  the  felonious  and  fraudulent  taking  and 
carrying  away  by  any  man  or  woman  of  the  mere 
personal  ^oocfs  of  another,  neither  from  the  person 
nor  by  night  in  the  house  of  the  owner."  And, 
"  Secondly,  there  must  be  an  actual  taking,  for  an 
indictment  quod  felonice  ckbdvadt  cequum  is  not 
good  because  it  wanteth  cepit:  by  taking,  not 
bailment,  or  delivery,  for  that  is  a  receipt,  and  not 
a  taking:  and  therewith  agreeth  Glanvil."  The 
cas»es  collected  in  2  Buss,  on  "  Crimes  "  shew  that 
there  must  be  a  taking,  and  it  is  essential  to  the 
crime  of  larceny  that  the  act  of  taking  should  be  a 
trespass.  In  my  opinion  what  the  prisoner  did 
was  not  taking  in  that  sense,  and  not  a  trespass, 
but  only  a  receipt.  The  civil  remedy  to  recover 
back  the  money  would  have  been  trover  and  not 
trespass. 

Bbamwell,  B. — As  the  prisoner  has  now  under- 
gone his  nominal  sentence,  I  should  think  it  better 
that  the  small  minority  in  this  case,  of  whom  I  am 
one,  should  give  up  their  opinions  to  the  majority, 


if  the  case  turned  on  its  own  particular  circum- 
stances, and  no  principle  was  mvolved.    But,  in 
my  opinion,  great  and  important  principles,  not 
only  of  our  law,  but  of  general  lurisprudence, 
arise  here,  on  which  I  feel  bound  to  state  mv 
views.    It  is  a  good  rule  in  criminal  jurisprudence 
not  to  multiply  crimes ;  to  make  as  few  matters  ae 
possible  the  subject  of  criminal  law ;  and  to  truBt, 
as  much  as  can  be,  to  the  operation  of  the  civil 
law  for  the  prevention  and  remedy  of  wrongs.    It 
is  also  a  good  rule  not  to  make  that  a  crime  which 
is  the  act  or  partly  the  act  of  the  party  complain- 
m^--volenti  nonjU  injuria ;  ba  far  as  he  is  willing 
let  it  be  no  crime.   Here  the  taking  was  oonsented 
to.    This  is  undoubtedly  a  rule  of  the  English 
Common  Law.  Obtaining  goods  by  &lse  pretences 
was  no  offence  at  common  law.  Ordinary  cheating 
was  not.    Embezzlement  by  a  servant  was  not 
larcenous.     Breaches    of  trust  by  trustees  and 
bailees  were  not ;  so  also  fraudulently  simulating 
the  husband  of  a  married  woman,  and  having  con- 
nection with  her  was  not.    And  most  particularly 
was  and  is  this  the  case  in  larceny,  for  the  de- 
finition of  it  is  that  the  taking  must  be  "  vnvik 
domino"    Whether  this  law  is  good  or  bad  is  not 
the  question.     We  are  to  administer  it  as  it  is.    J 
think  those  statutes  that  have  made  offences  of 
such  matters  as  I  have  mentioned  improved  the 
law,  because  the  business  of  life  cannot  be  carried 
on  without  trusting  to  representations  that  we 
cannot  verify,  and  without  trusting  goods  to  others 
in  such  a  way  that  the  owner  loses  all  power  of 
watching  over  them ;  and  it  is  reasonable  that  the 
law  should  protect  persons  who  do  so,  by  making 
criminals  of  those  who  abuse  that  confidenoe.  But 
something  was  to  be  said  in  favour  of  the  old  law, 
viz.,  that   the   opportunity  for   the   crime   was 
afforded  by  the  complainant.    Parther,  there  is 
certainly  a  difference  between  the  privy  taking  of 
property  without  the  knowledge  of  the  owner,  or 
its  forcible  taking,  and  its  taking  with  consent  by 
means  of  a  fraud.    The  latter  perhaps  may  pro- 
perly be  made  a  crime,  but  it  is  a  difterent  crime 
froxa  the  other  taking.    I  say,  then,  that  on  the 
principles  of  general  jurisprudence,  on  the  general 
principles  of  our  law,  and  on  the  particular  defini- 
tion of  larceny,  the  taking  must  be  invito  domino. 
That  does  not  mean  contrary  to  or  against  his 
will,  but  without  it — all  he  need  be  is  invUm, 
This  accounts  for  how  it  is  that  a  finder  of  a  chattel 
may  be  guilty  of  larceny.    The  dominus  is  in/oUu$. 
So  in  the  case  of  a  servant  who  steals  his  master's 
property.    There  are  certain  cases  apparently  iiv- 
consistent  with  this,  but  which  are  brought  within 
the  rule,  but  by  reasoning  which  ought  to  have  no 
place  in  criminal  law.   I  mean  such  cases  as  where 
a  carrier  broke  bulk  and  stole  the  contents  or 
part,  and  was  guilty  of  larceny,  but  would  not 
have  been  had  he  taken  the  whole  package ;  and 
cases  where  possession  was  firaudnlently  obtained 
animo  fv/ramm  from  the  owner,  who  did  not  intend 
to  part  with  the  property.    In  such  cases  it  has 
been  held  that  the  breach  of  trust  by  the  carrier 
in  breaking  bulk  revested  the  possession  in  the 
owner ;  and  in  the  other  case,  the  obtaining  of 
possession  was  a  fraud  and  so  null,  and  that  there- 
fore in  such  cases  the  possession  reverted  to  or 
remained  in  the  true  owner,  and  so  there  was  a 
taking  invito  domino.     So  also  cases  where  the 
custody  is  given  to  the  alleged  thief,  but  not 
possession  or  property,  as  where  the  price  of  a 
chattel  delivered  is  to  be  paid  ready  money :  (E* 
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T.  CoheTh  2  Den.  249.)  These  are  not  exceptions 
to  the  nde,  but  are  brought  within  it  by  artificial, 
technical,  and  nnreal  reasoning.  Bat  where  the 
dofownus  has  rolnntarily  parted  with  the  posses- 
sion, intending  to  paH  with  the  property  in  the 
chattel,  it  has  never  yet  been  held  that  larceny  was 
committed,  whatever  fraud  may  have  been  used 
to  induce  him  to  do  so ;  nor  whatever  may  be  the 
mistake  he  committed ;  because  in  such  case  the 
dondnus  is  not  i/nmtus.  So  also  where  the  posses- 
sion has  been  parted  with  in  such  a  way  as  to  give 
the  bailee  a  special  property :  (See  2  Bussell,  on 
Crimes  191,  citing  2  East  P.  C.  682 ;  B.  v.  Smith, 
E.  &  M.  0.  0.  B.  473 ;  E.  v.  Goodbody,  8  0.  &  P. 
655.)  It  is  not  necessary  that  the  property  should 
pass ;  the  intent  to  pass  it  is  enough  (see  B.  v. 
CoUman,  2  East,  P.  G.  672,  2  Bussell  200).  It  is 
clear  that  the  property  did  not  pass  in  that  case, 
even  voidably — ^not  to  the  prisoner,  because  the 
prosecutor's  contract  was  not  with  him,  nor  to 
Mrs.  Gook,  for  it  was  not  with  her.  The  same 
remark  applies  to  Adamses  case  (2  Bussell,  200) ; 
see  also  Atkinson's  case  (2  Bussell,  207).  The 
principle  of  that  case  seems  misunderstood  in  the 
text.  It  is  cited  as  a  case  where  the  property 
passed,  but  it  is  clear  no  property  passed  to  any- 
one. It  is  argued  that  nere  there  was  no  intent 
to  part  with  the  property,  because  the  post-office 
clerk  never  intended  to  give  to  Middleton  what 
did  not  belong  to  him.  A  fallacy  is  involved  in 
this  way  of  stating  the  matter.  No  doubt  the 
clerk  did  not  intend  to  do  an  act  of  the  sort 
described,  and  give  to  Middleton  what  did  not 
belong  him.  Yet  he  intended  to  do  the  act  he 
did.  What  he  did  he  did  not  do  involuntarilv, 
nor  accidentally,  but  on  purpose.  See  what  would 
follow  from  such  reasoning.  A.  intends  to  kill 
B. ;  mistaking  G.  for  B.,  he  shoots  at  G.  and  kills 
him.  According  to  the  argument,  he  is  not  guilty 
of  intentional  murder,  not  of  B.,  for  he  has  not 
killed  him,  nor  of  G.,  for  he  did  not  intend  to  kill 
him.  There  is  authority  of  a  very  cogent  kind 
against  this  argument.  A  man,  in  the  dark,  gets 
into  bed  to  a  woman,  who,  erroneously  believing 
him  to  be  her  husband,  lets  him  have  connection 
with  her.  This  is  no  rape,  because  it  is  not  with- 
out her  consent;  yet  she  did  not  intend  that  a 
man  not  her  husband  should  have  connection 
with  her.  I  have  noticed  the  above  as  another 
illuBtration  of  how  the  common  law  refuses  to 
pamsh  an  act  committed  with  the  consent  of  the 
complainant.  To  proceed  with  the  present  matter, 
— If  the  reasoning  as  to  not  intendmg  to  give  this 
money  is  correct,  then,  as  it  is  certain  that  the 
post-office  clerk  did  not  intend  to  give  Middleton 
10«.,  it  follows  that  he  intended  to  give  him 
nothing.  That  cannot  be.  In  truth,  he  intended 
to  give  him  what  he  gave,  because  he  made  the 
miatake.  This  matter  may  be  tested  in  this  way : 
A  tells  B.  he  has  ordered  a  wine  merchant  to  give 
B.  a  dozen  of  wine.  B.  goes  to  the  wine  merchant, 
bond  fide  receives  and  drinks  a  dozen  of  wine. 
After  it  is  consumed  the  wine  merchant  discovers 
he  gave  B.  the  wrong  dozen,  and  demands  it  of 
B.,  who,  having  consumed  it,  cannot  return  it.  It 
is  clear  that  the  wine  merchant  can  maintain  no 
action  against  B.,  as  B.  could  plead  the  wine  mer- 
chant's leave  and  licence.  But  it  is  said  that  if  B. 
knew  of  the  mistake,  and  took  the  wine  cmimo 
fwrandif  then  he  would  have  taken  it  invito 
dondno.  So  that  whether  the  dondnus  is  in/oittts 
or  not  depends,  not  on  the  state  of  his  own  mind. 


but  on  that  of  B.    It  is  impossible  to  say  that 
there  was  a  taking  here  sufficient  to  constitute 
larceny,  because  the  money  was  picked  up ;  but 
if  it  had  been  put  in  the  prisoner's  hana  there 
was    not    such   a   taking.     But   for  the   point, 
then,  I  am  about  to  mention,  I  submit  the  domvn/us 
was  not  invitiis,  that  he  consented  to  the  taking, 
and  that  it  was  partly  his  act.    No  doubt  the 
prisoner  was  a  dishonest  man— may  be  what  he 
did  ought  to  be  made  criminal — ^but  his  act  was 
different  from  a  privy  or  forcible  taking ;  he  was 
led  into  temptation,  the  prosecutor  had  very  much 
himself  to  blame,  and  I  certainly  think  that  Mid- 
dleton, if    punished,  should  be  so  on  different 
considerations  from  those  which  should  govern  the 
punishment  of  a  larcenous  thief.    But  a  point  is 
made  for  the  prosecution  on  which  I  confess  I 
have  the  greatest  doubt.    It  is  said  that  here  the 
dominus  was  vnvUnis — ^that  the  domvnus  was  not 
the  post  office  clerk,  but  the  Postmaster- General, 
or  the  Queen,  and  that  therefore  it  was  an  un- 
authorised act  in  the  post  office  clerk,  and  so  a 
trespass  vn  invito  domino,    I  think  one  answer,  to 
this  is,  that  the  post  office  clerk  had  authority  to 
decide  under  what  circumstances  he  would  part 
with  the  money  with  which  he  was  entrusted. 
But  I  also  think  that,  for  the  purposes  of  this 
question,  the  lawful  possessor  of  tne  chattel,  having 
authority  to  transfer  the  property,  must  be  con- 
sidered as  the  dominus,  at  least  when  acting  bond 
fide.    It  is  unreasonable  that  a  man  should  be 
a  thief  or  not,    not    according   to    his   act    or 
intention,    but    according    to    a    matter    which 
has   nothing    to   do  witn  them,  and  of   which 
he  has  no  knowledge.    According  to  this,  if   I 
give   a  cabman  a  sovereign   for  a  shilling  by 
mistake,  he   taking  it-  anim>o  fwrandi,  it  is  no 
larceny ;  but  if  I  tell  my  servant  to  take  a  shilling 
out  of  my  purse,  and  he  by  mistake  takes  a  sove- 
reign and  gives  it  to  the  cabman,  who  takes  it 
animo  furcmdi,  the   cabman  is   a  thief.     It  is 
ludicrous  to  say  that  i£  a  man,  instead  of  himself 
paying,  tells  his  wife  to  do  so,  and  she  gives  the 
sovereign  for  a  shilling,  that  the  cabman  is  guDty 
of  larceny,  but  not  u  the  man  gives  it.    It  is 
said  that  there  is  no  great  harm  in  that  a  thief  in 
mind  and  act  has  blundered  into  a  crime.    I  can- 
not agree.    I  think  the  Griminal  Law  ought  to  be 
reasonable  and  intelligible.    Gertainly  a  man  who 
had  to  be  hung  owing  to  this  distinction  might 
well  complain ;  and  it  is  to  be  remembered  that 
we  must  hold  that  to  be  law  now  which  would 
have  been  law  when  such  a  felony  was  capital. 
Besides,  juries  are  not  infallible,  and  may  make  a 
mistake  as  to  the  a/nvmnis  fwrcmdi,  and  so  find  a 
man  guilty  of  larceny  when  there  was  no  theft 
and   no    cminvus   fu/ra/ndi.      Moreover,    Prince's 
case  is    contrary   to   this   argument,  for   there 
the  bankers'  clerks  had  no  authority  to  pay  a 
forged  cheque  if  they  knew   it.    They  had  au- 
thority to  make  a  mistake,  and  so  had  the  post 
office  clerk.    And  suppose  in  this  case  the  taking 
had  been  bond  fide.     Suppose  Middleton  could 
neither  write  nor  read,  and  some  one  had  made 
him  a  present  of  the  book  without  telling  him  the 
amount,  and  he  had  thought  the  right  sum  had 
been  given  to  him,  would  his  taking  of  it  have 
been  a  trespass  P    I  think  not,  and  that  a  demand 
would  have  been  necessary  before  an  action  of 
conversion  could  be  maintained.    No  doubt  the 
cases  on  this  point  are  difficult,  but  I  think  not 
inconsistent  with  this  opinion.     In  LongstreetWs 
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0096  (3  Buss.  203)  the  serraiit  had  no  anthority  to 
ehcmge  property  in  the  thing  delirered.  So  in 
Wilhins  caae  (3  Buss.  211).  in  SmaUVs  case  (id 
213),  the  servant  had  authority  to  part  with  the 
possession  only  if  he  got  a  good  half-crown,  and 
the  prisoner  Imew  that.  So  in  StewarCe  case  (1 
Gox  G.  G.  174),  where  the  reasoning  of  Alderson, 
B.,  is  yeiy  important.  In  Shepherd's  case  (9 
G.  &  P.  121),  the  servant  had  no  authority  to  sell 
the  mare,  and  the  prisoner,  his  confederate,  knew 
the  mare  was  not  tne  property  of  the  servant.  So 
in  Hench's  case  (2  Buss.  215),  the  servant  had  no 
authority  to  pass  the  property.  As  to  Pearse*e 
ease  (2  East  P.  G.),  there  was  no  intention  to  pass 
the  property.  As  to  Beg  ▼.  Kay  (2  Buss.  217), 
the  reasoning  by  which  tne  conviction  is  justified 
is,  I  repeat,  such  as  ought  not  to  exist  in  any  law, 
most  especially  not  in  the  criminal  law.  But,  as 
it  is  said  in  the  note  to  that  case,  there  was  no  in- 
tention to  part  with  the  property.  On  these 
grounds  I  think  the  conviction  was  wrong.  I  need 
not  profess  my  respect  for  those  whose  opinions 
are  the  contrary,  but  I  feel  bound,  as  I  have  said, 
to  express  mine,  because  I  think  very  important 
principles  are  involved,  and  because  I  think  it 
desirable  to  show  that  those  opinions  I  share  may 
be  (and  probably  are)  in  the  wrong,  considering 
the  numerous  and  weighty  reasons  the  other  way. 
There  is  more  doubt  in  the  case  than  has  appeared 
to  some  who  seem  to  me  to  reason  thus :  The 
prisoner  was  as  bad  as  a  thief  (which  I  deny) ; 
and  beinff  as  bad,  ought  to  be  treated  as  one  (which 
I  deny  also).  To  such  reasoners  I  give  the  recom- 
mendation contained  in  an  excellent  article  in  the 
Law  Timjbs  of  Jan.  25th,  1873,  p.  228,  where  it  is 
said  "  A  Metropolitan  Gounty  Gourt  Judge  might 
with  advantage  read  and  inwardly  digest  Paley's 
Moral  and  Political  Philosophy,  or  some  approved 
treatise,  in  which  the  necessity  for  positive  rules 
of  general  application,  and  the  doctrine  of  '  par- 
ticular and  general  consequences,'  and  the  supe- 
rior importance  of  and  regard  due  to  '  general 
consequences '  are  already  expounded." 

PiGOTT,  B. — ^I  agree  in  the  judgment  of  the  ma- 
jority of  the  court ;  except  that  I  do  not  adopt  the 
reasons  which  are  there  assigned  for  holding  that 
the  mistaken  intention  of  the  clerk  did  not  under 
the  circumstances  here  prevent  the  case  from 
being  one  of  larceny  on  the  part  of  the  prisoner.  I 
quite  accede  to  that  proposition,  but  my  reason  is 
tnat,  in  the  view  I  take  of  the  facts,  the  inten- 
tion and  acts  of  the  derk  are  not  material  in  deter- 
mining the  nature  of  the  prisoner's  act  and 
intent;  because  the  transaction  between  them 
stopped  short  of  placing  the  money  completely  in 
the  prisoner's  possession,  and  could  in  no  way 
have  misled  the  prisoner.  The  case  states,  the 
clerk  placed  the  mone^  on  the  counter.  He  then 
entered  the  amount  of  it  in  the  prisoner's  book  and 
stamped  it.  This  no  doubt  gave  the  prisoner  the 
opportunity  of  taking  up  the  money,  and  he  did  so 
in  the  presence  of  the  clerk ;  but  before  doiaa  so 
be  must  have  seen  by  the  amount  that  the  derk 
was  in  error,  and  that  the  money  could  not  really 
be  intended  in  payment  of  his  order,  and  therefore 
wsA  not  for  him,  but  for  another  person.  It  was 
with  full  knowledge  of  this  mistake  that  he  re- 
solved to  avail  himself  of  it  and,  in  fact,  to  steal 
the  money.  The  interval  afforded  him  the  oppor- 
tunity, and  he  did  in  fact  conceive  the  ammus 
furandi,  while  as  yet  he  had  not  taken  the  money 
in  his  manual  po^^session.    The  dividing  line  may 


appear  to  be  a  fine  one ;  but  it  is,  I  think,  'very 
distinct  and  well  defined  in  fact,  for  it  was  with 
this  formed  intention  in  his  mind  that  he  took 
possession  of  the  money.  If  complete  possession 
nad  been  given  by  the  clerk  to  the  prisoner,  so 
that  no  act  of  the  latter  were  required  to  complete 
it  after  his  discovery  of  the  mistake  and  his  own 
formed  intention  to  steal  it,  I  should  not  feel  my* 
self  at  liberty  to  affirm  this  conviction.  In  that 
case  the  prisoner  would  have  done  nothing  to  de« 
fraud  the  clerk,  and  the  latter  intending  (to  the 
extent  to  which  he  had  such  intention)  as  mach 
to  pass  the  property  as  the  possession  in  the 
money,  there  would  be  nothing  to  deprive  the 
matter  of  the  character  of  a  business  transaction 
fully  completed.  I  desire  to  adhere  to  the  law 
stated  in  the  3rd  Institute,  p.  110 : — *'  The  intent 
to  steal  must  be  when  it  oometh  to  his  hands  or 

Eossession ;  for  if  he  hath  the  possession  of  it  once 
bwfully,  though  he  hath  a/ntmus  furandi  after* 
wards,  and  carrieth  it  away,  it  is  no  larceny." 
But  the  &cts  satisfy  me,  and  the  junr  have  found 
upon  them,  that  the  prisoner  had  the  animus 
fwrcmdi  while  the  money  was  yet  on  the  counter, 
and  that  at  the  moment  of  taking  it  up  he  knew 
the  money  to  be  the  Postmaster-General's.  The 
case  is  therefore  very  much  like  that  of  a  finder 
who  immediately  on  finding  it  knows  or  has  the 
means  of  knowing  the  owner  and  yet  determines 
to  steal  it.  (2  Kussell,  169.)  HhQ  same  facts 
satisfy  the  requirements  in  the  definition  of  lar- 
ceny, that  the  taking  must  be  immto  domino.  The 
loser  does  not  intend  to  be  robbed  of  his  property, 
nor  did  the  clerk  in  this  case ;  and  the  prisoner's 
conduct  is  unaffected  by  the  clerk's  apparent  con« 
sent,  in  ignorance  of  its  real  nature.  I  therdbre 
agree  in  affirming  the  conviction. 

B&BTT,  J. — ^This  case  has  been  considered  in  three 
different  ways.  It  has  been  said  that  a  proper 
inference  of  fact  to  be  drawn  from  the  facts  statol 
is,  that  the  prisoner  took  and  carried  away  the 
money  without  any  consent  to  his  so  doing  by  the 
clerk,  who  was  present,  and  that  in  such  case  the 
same  rule  of  law  is  applicable  as  would  be  if  the 
prisoner  had  taken  and  carried  away  the  money  in 
the  absence  of  the  clerk,  and  that  tne  prisoner  was 
therefore  properly  convicted.  It  has  been  said 
that  the  facts  which  are  stated  show  that,  as  a 
matter  of  fact,  the  clerk  in  this  case  had  no  general 
authority  to  put  with  the  property  in  the  moDey 
entrusted  to  him  on  behalf  of  the  Postmaster- 
General,  but  only  a  limited  authority  to  part  with 
a  particular  sum  of  money  to  the  prisoner,  which 
was  not  the  sum  of  money  he  did  part  with,  or  to 
hand  a  sum  similar  to  that  which  nein  fact  handed 
to  the  prisoner  to  someone  else  and  not  to  the  pri- 
soner, and  that  consequently  the  prisoner  was  by 
law  properly  convicted  of  larceny,  even  though 
the  clerk  intended  the  prisoner  to  take  and  keep 
the  money,  or,  in  other  words,  even  though  the 
clerk  intended  to  part  with  both  the  possession  of 
and  the  property  in  the  money.  It  nas  been  said 
that  even  though  the  derk  had  a  general  authority 
to  part  with  the  possession  of  and  property  in  the 
money,  an  authority  equal  to  that  of  the  Post- 
master-General if  he  had  been  present,  and  even 
though  the  clerk  intended  to  part  with  the  posses- 
sion of  and  property  in  the  money,  yet  that  the 
prisoner  was  properly  convicted,  because  no  pro- 
perty in  the  money  did  in  point  of  law  at  anytime 
pass  to  the  prisoner.  Any  difference  of  opinion 
as  to  the  first  pronosition  can  only  arise  upon  a 
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difference  of  view  as  to  the  proper  inference  of 
fact  to  be  drawn.  And  I  think  also  that  the  only 
difference  of  opinion  with  regard  to  the  second 
proposition  is  a  difference  as  to  the  true  interpreta- 
tion of  the  clerk's  authority  as  matter  ot  fact. 
Bat  the  difference  as  to  the  last  propositioxi^  is  a 
difference  as  to  the  criminal  law.  The  difference 
of  opinion  that  has  arisen  upon  that  proposition 
makes  it  necessary,  as  it  seems  to  me,  to  refer  to 
the  definition  of  larceny,  and  to  point  out  the  exact 
part  of  that  definition  which  is  m  question.  The 
definitions  which  have  been  generally,  and,  until 
now  I  think,  universally  accepted  are,  that ''  lar- 
ceny consists  in  the  wrongful  or  fraudulent  taking 
and  carrying  away  by  any  person  of  the  mere  per- 
sonal goods  of  another  from  any  place,  with  a 
felonious  intent  to  convert  them  to  his  (the  taker's) 
own  use  and  make  them  his  own  property,  without 
ihe  consent  of  the  cnmer,"  and  agam, "  the  felonious 
taking  the  property  of  another  wUho^U  hie  consent 
and  against  hie  vnti,  with  intent  to  convert  it  to 
tiie  use  of  the  taker."  The  indictment  for  larceny 
is  invariably  founded  upon  these  definitions,  and 
comprises  by  necessary  mference,  if  not  in  express 
terms,  every  part  of  them.  It  has  alwavs  been 
held  that  each  allegation  of  each  part  of  these  de- 
finitions is  a  material  allegation  in  the  indict- 
ment, and  that  every  one  of  snch  allegations 
mnst  be  proved.  Where  criminal  law  is  so  accu- 
rately and  BO  mercifully  administered  as  it  is  in 
Eng&nd,  and  with  so  firm  a  determination  that  no 
man  shall  be  convicted  of  crime  unless  the  pro- 
secntor  can  prove  that  the  case  is  brought  in 
everj  partLcular  within  the  recognised  or  enacted 
definition  of  the  crime,  it  was  to  oe  expected  that 
there  would  be,  and  it  is  the  fact  that  there  have 
been,  critical  decisions  on  every  part  of  the  de- 
fiinition  of  the  crime  of  larceny.  To  some  people 
snch  decisions  appear  to  be  subtle;  to  others 
carefully  and  rightfully  accurate.  One  part  of 
the  definition  is  that  the  taking  relied  upon  as 
the  stealing  should  be  a  taking  "  without  tne  con- 
sent and  i^inst  the  will  of  the  owner."  That  is 
the  part  of  the  definition  which  is  in  question  in 
this  case.  It  has  always  been  held  to  be  a  neces- 
sary part  of  the  definition.  "  Besides  the  animtu 
fmrandi  it  is  necessary  that  the  taking  of  the 
goods  should  also  be  without  the  consent  of  the 
owner,"  " invito  domino"  (2  Bus.,  Grimes,  189, 
ed.  4.)  This  is  of  the  very  essence  of  the  crime  of 
laroenv,  as  well  as  essential  in  robbery.  The  cases 
qnotea  are,  as  to  robbery.  Beg,  v.  McDaniel  (Fost. 
121),  and  as  to  larceny,  Meg,  v.  Eg^vnton  (2  Leach, 
913).^  Where  the  taking  which  is  alleged  to  be 
felonious  has  occurred  without  the  knowledge  of 
tiie  owner  or  of  the  person  in  charee,  no  difficulty 
can  arise  upon  this  part  of  the  dsfinition.  The 
difficulties  which  have  arisen  have  been  where  the 
goods  have  been  delivered  to  the  prisoner,  or  have 
been  taken  by  the  prisoner,  with  the  consent  of 
the  owner  or  of  the  person  in  charge.  In  such 
cases  a  distinction  has  been  made  oetween  the 
terms  "  delivery,"  "  possession,"  and  "  property." 
Where  the  goods  are  obtained  by  the  prisoner  by 
willing  delivery  of  them  to  him  by  the  owner,  the 
first  proposition  of  law  which  has  been  affirmed 
is  as  follows :  "  If  it  appear  that,  although  there  is 
a  delivery  by  the  owner  in  fact,  yet  there  is  clearly 
no  chanfi;e  of  property,  nor  of  legcd  possession,  but 
the  legcU  possession  still  remains  exclusively  in  the 
owner,  larceny  may  be  committed  exactly  as  if  no 
iuch  delivery  had  been  made.    Thus,  i£  a  person 
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to  whom  goods  are  delivered  has  only  the  hare 
charge  or  ctustody  of  them  and  the  legal  possession 
remains  in  the  owner,  such  person  may  commit 
larceny  by  a  fraudulent  conversion  of  the  goods  to 
his  own  use."  The  next  received  proposition  is 
thus  stated:  "Where  there  is  a  delivery  of  the 
goods  by  the  owner,  it  is  a  settled  and  well-estab- 
Bshed  principle  that  if  the  owner  part  with  the 
property  in  the  goods  taken  there  can  be  no 
felony  in  the  taking,  however  fraudulent  the 
means  by  which  such  delivery  was  procured." 
And,  according  to  the  common  law,  if  the  owner 
had  not  parted  with  the  property  In  the  goods, 
but  only  with  the  possession  of  them,  the  question 
of  larceny  remains  open,  and  depends  on  the  fact 
whether  at  the  time  of  the  alleged  felonious 
taking  the  owner  parted  with  the  possession  of  the 
goods  in  such  a  manner  and  to  such  an  extent  as 
to  exclude  the  idea  of  trespass.  If  the  possession 
be  obtained  by  fraud,  there  may  be  larceny,  assum- 
ing that  the  other  parts  of  the  definition  are  ful- 
filled. II  the  possession  be  obtained  without 
fraud,  the  taking  by  which  the  possession  is 
obtained  cannot  be  treated  as  a  taking  hj  tres- 
pass, and,  consequently,  not  as  a  taking  without 
the  consent  of  the  owner.  The  propositions  thus 
expressed  leave  open  a  question  as  to  whether 
they  mean  that  the  property  in  the  goods  has 
passed  in  consideration  of  law,  or  whether  they 
mean  that  "  it  was  the  intention  of  the  owner  that 
the  property  should  pass."  Kow  they  are  ad- 
dressed to  the  question  whether  the  thing  alleged 
to  have  been  stolen  was  taken  "  without  the  con- 
sent of  the  owner."  Consent  or  non-consent  is 
an  action  of  the  mind ;  it  consists  exclusively  of 
the  intention  of  the  mind.  These  propositions, 
therefore,  are  treating  of  a  question  of  intention. 
If  it  be  said  that  a  man  intends  to  part  with  the 
property  in  a  thing  which  he  delivers  to  another, 
the  meaning  of  the  words  is,  that  he  intends  that 
the  other  should  take  the  thing  and  keep  it  as  his 
own.  It  seems  a  contradiction  in  sense  to  say 
that  the  thing  so  delivered  is  taken  from  him 
"  without  his  consent."  It  seems  to  follow  that 
the  real  meaning  of  the  propositions,  when  they 
speak  of  the  owner  parting  with  possession  or 
parting  with  the  property,  is  as  if  they  were 
written,  "if  the  owner  intend  to  part  with,  the 
possession,  or  intend  to  part  with  the  property." 
All  the  cases  are  consistent  with  this  view,  though 
it  is  not  expressed  in  terms  in  all.  In  Beg.  v. 
Harvey  (9  G.  &  P.  853),  Alderson,  B.,  asked  the 
jury  whether  the  prosecutor  meant  that  the 
prisoner  should  leave  the  jugs  with  the  lady,  and 
either  bring  back  the  money  or  make  a  bar^in. 
In  Beg,  y,  Johnson  (5  Cox  0.  C.  37y),  the  jury 
found,  under  direction,  that  Uie  prosecutor  did  not 
intend  to  part  with  the  property  in  the  cheque. 
In  Parkers  case  (2  East  P.  C.  p.  671),  the  question 
left  was,  whether  there  was  a  sale  by  Mr.  Wilson, 
and  a  delivery  of  the  goods  with  intent  to  pass 
the  property.  The  jury  found  that  Mr.  Wilson 
did  not  intend  to  give  credit.  The  conviction 
was  indeed  set  asioe,  but  on  the  ground,  as  I 
apprehend,  that  there  was  no  evidence  to  iustify 
the  finding  of  the  jury.  In  Bex  v.  NicJholson  (2 
East,  P.  G.  p.  669),  the  conviction  was  held  to  be 
wrong  by  the  judges,  on  a  case  reserved,  on  the 
ground  that  tne  property  in  the  post  bills  and 
cash  was  parted  with  oy  the  prosecutor  under  the 
idea  that  %t  had  been  fairly  won.  The  ground  of 
the  judgment  seems  to  me  to  be  the  intention  or 
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idsa  of  the  prosecator.  'In  the  case  of  B.  ▼.  Adams, 
it  seems  to  me  impossible  to  say  that  any  property 
in  the  hatpassed  to  the  prisoner  in  consideration 
of  law.  The  hat  was  dehvered  hj  the  owner  to 
an  innocent  messenger  of  the  prisoner  upon  an 
assertion  that  he,  the  messenger,  was  sent  by 
Paul.  Ko  property  passed  to  Paul;  because  there 
was  no  delivery  to  him  or  to  an  agent  of  his.  No 
property  passed  in  law  to  the  prisoner,  because 
there  was  no  intention  that  he  should  have  the 
hat.  But  the  act  of  taking  relied  on  was  the 
delivery  of  the  hat  by  the  prosecutor  to  the  mes- 
senger, and  the  prosecutor  intended  to  part  with 
the  property  in  the  hat,  or,  in  other  words,  that  it 
should  be  taken  away  and  kept  The  judges,  on  a* 
ease  reserved,  held  that  there  could  be  no  felony. 
The  decision  in  the  cases  of  Bex  v.  Davenport  and 
Bex  V.  Savage  seem  to  me  to  be  founded  entirely 
on  discussions  and  considerations  as  to  the  m- 
iention  of  the  prosecutor  to  pass  the  property.  In 
Atkinson's  case  (2  East,  P.  G.  673),  the  decision  of 
the  judges  upon  a  case  reserved  is,  in  terms, 
that  there  was  no  felony,  as  it  appeared  that 
the  property  was  intended  to  pass  oy  the  deli- 
very of  the  owner.  In  the  last  case  upon  this 
point,  the  case  of  B.  v.  Prince,  the  proposition 
of  law  is  thus  stated  by  Blackburn,  J. :  *'  If  the 
owner  intended  the  property  to  pass,  though  he 
would  not  so  have  intended  had  he  known  the  real 
facts,  that  is  sufficient  to  prevent  the  offence  of 
obtaining  another*s  property  from  amounting  to 
larceny ;  and  where  the  servant  has  an  authority 
co-equal  with  the  master's,  and  parts  with  his 
master's  property,  such  property  cannot  be  said 
to  be  stolen,  inasmuch  as  the  servant  intends  to 
part  with  the  property  in  it."  The  question  has 
always  been  a  question  left  to  the  jury,  and  has 
never  hitherto  been  treated  as  a  difficult  question 
of  the  law  of  property  to  be  ruled  by  the  judge. 
There  is  no  trace  in  the  books  of  the  treatment 
now  sought  to  be  applied.  The  preamble  to  the 
statute  83  Henry  8,  c.  1,  draws  the  distinction 
between  coods  taken  "by  stealth"  and  goods 
"delivered  by  the  owner  willingly,  on  being 
deceived  by  false  tokens."  On  consideration, 
then,  of  the  authorities,  and  of  the  definitions 
with  which  they  dealt,  and  on  principle,  I  am 
of  opinion  that  the  proposition  of  law  which 
would  have  been  applicable  in  this  case  if  the 
owner  himself  had  been  present  is,  when  ac- 
curately stated,  that  "  where  there  is  a  deliv  ery  of 
the  goods  by  the  owner,  there  can  be  no  felony  if 
the  oumer  intend  to  paH  with  the  property  in  the 
goods,  however  fraudulent  the  means  by  which 
such  delivery  was  procured."  Where  the  delivery 
is  made  by  a  servant  or  agent  of  the  owner,  and 
the  servant  or  agent  have  an  authority  to  pass 
the  possession  of  and  the  property  in  the  goods 
as  if  the  owner  were  present,  the  same  rule  is 
applicable  as  if  the  delivery  had  been  made  by 
tne  master  (B.  v.  Jackson  and  Beg  v.  Prince). 
But  if  the  delivery  be  by  a  servant  or  agent 
whose  authority  is  limited,  intending  only  to  pass 
the  possession  and  not  to  pass  the  property, 
then  the  proposition  applicable  is  that  which 
applies  when  the  master  aelivers  only  the  posses- 
sion, and  not  the  property.  Although  the  ser- 
vant delivers  the  goods,  intending  to  pass  both 
possession  and  property,  the  prisoner  may  be 
convicted  of  larceny,  if  he  obtained  the  deli- 
very by  fraud  {B.  v.  Longstreeth,  and  many 
other  cases) ;  juso  as    if  by  fraud   he   obtained 


delivery  f^om  the  owner  who  intended  by  such 
delivery  to  give  possession  only,  and  not  to  pass 
the  property.  Such  I  believe  to  be  the  proposi- 
tions 01  law  which  have  been  acted  upon  by  a 
long  series  of  most  able  and  careful  judges,  and 
which  therefore  the  present  judges,  in  my  opinion, 
have  no  authority  to  overrule.  It  follows  that  I 
cannot  agree  with  a  judgment  which  decides  that, 
even  though  the  clerk  nad  a  general  authority  to 
part  with  the  possession  of  and  property  in  the 
money,  an  autoority  equal  to  that  of  the  Post- 
master-Greneral  if  he  had  been  present,  and  even 
though  the  clerk  intended  to  part  with  the  pos- 
session of  and  property  in  the  money,  yet  that  the 
prisoner  was  properly  convicted.  I  think  that 
such  a  judgment  is  founded  upon  and  enunciates 
a  wrong  proposition  of  law.  Upon  the  assump- 
tions of  fact  thus  statedi  I  am  of  opinion  that  a 
Erisoner  could  not  be  convicted  according  to  the 
vw  of  larceny.  But  if  the  clerk  had  only  a 
limited  special  authority  to  part  with  the  possession 
of  the  money  entrusCed  to  nim,  or  a  limited  special 
authority  to  part  with  the  property  in  a  dinerent 
sum  from  that  which  he  dehvered  to  the  prisoner, 
or  a  limited  special  authority  to  part  with  a 
similar  sum  to  that  which  he  delivered  to  the 
prisoner,  not  to  the  prisoner  but  to  another  per- 
son, then  I  am  of  opmion  that  the  prisoner,  upon 
the  assumption  that  the  other  parts  of  the  defini- 
tion of  larceny  were  proved,  was  properly  con- 
vidted  of  taking  the  money  without  the  consent  of 
the  Postmaster-General,  and  properly  convicted 
of  larceny.  This  reduces  the  difference  of  opinion 
as  to  the  first  proposition  which  has  been  stated 
in  this  case  to  a  difference  of  opinion  as  to  what 
was  the  intention  of  the  clerk  with  regard  to 
delivering  the  money ;  and,  for  the  second  propo- 
sition as  to  what  was  the  authority  in  fact  of  the 
clerk.  It  seems  to  me  that,  with  r^ard  to  pass- 
ing the  possession  of  and  property  in  the  money 
entrusted  to  him,  he  had  the  same  authority  as 
any  other  bank  clerk.  If  he  acted  with  strict 
accuracy,  his  duty  was  to  part  with  so  much 
money  as  he  was  directed  to  part  with  by  a 
genuine  warrant,  and  to  pay  such  sum  of  money 
to  the  person  mentioned  in  such  warrant.  Bat 
he  had  authority  to  part,  not  with  any  specific 
money,  but  with  any  of  the  money  entrusted  to 
him,  to  anyone  of  all  the  persons  who  shonld 
properly  present  a  genuine  warrant.  That  seems 
to  me  to  be  a  general  authority.  To  all  such  per- 
sons he  had  authority  to  give  possession  of  the 
money,  in  order  that  they  might  keep  it ;  that  is 
to  say,  he  had  authority  to  pass  to  all  such  per- 
sons the  possession  of  and  property  in  the  money 
which  he  handed  to  them.  It  seems  to  me,  there- 
fore, that  as  to  passing  the  possession  of  and  pro- 
perty in  the  money  which  he  should  deliver,  he 
nad  a  general  authority  to  deal  with  the  money  as 
if  in  place  of  the  owner.  It  seems  to  me  that  the 
clerk  intended  to  pass  to  the  man  who  stood 
before  him,  that  is  to  say,  the  prisoner,  the  posses- 
sion of  and  the  property  in  the  whole  of  the 
money  which    he    laid   on   the  counter  for  the 

Erisoner  to  take  up,  and  entered  into  the  prisoner's 
ook  as  paid  to  the  prisoner ;  and  it  seems  to  me 
to  follow  that  the  prisoner,  notwithstanding  his 
fraudulent  knowledge  of  the  clerk's  mistake,  and 
his  fraudulent  reticence,  and  his  fraudulent 
acceptance  of  what  he  knew  was  not  due  to  him, 
cannot  legally  be  convicted  of  larceny.  I  think 
that  the  conviction  was  wrong. 
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Glbasbt,  B. — The  case  is  not  affected  by  the 
Acts  of  ParUament  extending  the  criminal  respon- 
gibflity  for  larceny  to  bailees  and  others,  becaase 
the  prisoner  was  clearly  not  a  bailed  so  as  to  be 
guilty  by  sabseqnentiy  converting  the  money  to 
EiB  own  ase,  and  he  does  not  come  within  any 
other  Act  of  Parliament.  We  have,  therefore,  to 
deal  with  a  case  in  which  a  crime  is  charged  which 
under  the  old  law  would  have  been  panishable 
with  death,  and  in  early  times  generally  received 
that  punishment.  The  punishment  was  so  severe 
that  the  crime  was  strictly  defined,  and  from  the 
earliest  times  was  not  committed  by  fraudulently 
dealing  with  or  appropriating  the  property  of 
others,  but  was  only  committed  when  the  property 
was  taken  by  the  accused ;  and  it  must  be  taken 
fraudulently  without  the  consent  of  the  owner. 
It  is  laid  down  in  Foster's  Crown  Law,  p.  123, 
"It  is  of  the  essence  of  the  offence  of  robbery  and 
larceny  that  the  goods  be  taken  against  the  will 
of  the  owner."  Lord  Coke,  in  the  3rd  Institute, 
ander  the  head  of  larceny  or  theft,  p.  107,  quotes 
the  definition  in  the  Mirror  of  Justice  to  the  above 
effect,  and  he  then  gives  the  explanation  of  the 
words  in  the  Mirrow  as  follows,  quoting  from  the 
translation,  "It  is  said  a  takins  for  bailing  or 
delivenr  is  not  in  this  case."  And  Lord  Coke 
himself  says  afterwards,  p.  107,  "Secondly,  it 
must  be  an  actual  taking;  by  taking  and  not 
•  bailment  or  delivery,  for  that  is  a  receipt  and  not 
a  taking;"  and  therewith  agreeth  QianvU,  "Fnr- 
tum  non  est  tt&i  initium  hcbbit  detentionis  per  domi- 
nium rei"  This  continues  the  law  excent  so  far 
as  altered  by  statute.  But  the  taking  aoes  not 
necessarily  mean  a  taking  by  force  or  surrepti- 
tiously; and  the  cases  as  to  what  constitutes  a 
taking  occupv  nearly  100  pages  in  Bussell  on 
Grimes,  Yol.  2,  page  152,  4th  edit.  They  seem  to 
establish,  first,  that  where  delivery  is  frau- 
dulently obtained  from  any  person  having  no 
anthority  to' deal  with  the  the  property,  it  is  a 
taking  from  the  owner.  The  instances  of  this  are 
obtaining  delivery  from  a  mere  servant  by  a  false 
renresentation  of  the  master's  orders ;  obtaining 
delivery  from  a  carrier  whose  only  authority  is  to 
change  the  possession  from  A.  to  B.  by  a  folse 
representation  of  being  B.  Another  instance  more 
like  the  present  because  there  is  a  mistake  is 
where  a  person  leaves  his  umbrella  or  cloak  with 
any  person,  to  be  returned  on  application,  and  he 
afterwards  fraudulently  identifies  as  his  own  a 
more  valuable  umbrella  or  cloak  belong  to  another 
person.  This  would  be  a  taking,  because  the  par- 
ties had  no  transaction  or  dealing  connected  with 
property,  the  person  in  charge  having  only  an 
authority  to  return  to  each  person  his  chattel. 
Secondly,  the  cases  establish  that  when  the  owner 
himself  delivers  them,  but  only  for  the  purpose  of 
some  office  or  custody,  as  of  a  man  dehvering 
sheep  to  his  shepherd  (an  instance  put  by  Coke), 
if  the  shepherd  had  them  in  his  charge  and  frau- 
dulently converted  them  to  his  own  use  it  would 
be  a  taking,  because  the  right  of  possession  (much- 
less  of  property)  was  not  for  an  instant  changed. 
But  the  cases  fuso  establish  that  where  there  is  a 
complete  dealing  or  transaction  between  the  par- 
ties, for  the  purpose  of  passing  the  property,  and 
BO  the  possession  is  parted  with,  there  is  no  taking, 
and  the  case  is  out  of  the  category  of  larceny. 
Considering  what  the  penalty  was,  there  was 
nothing  unreasonable  or  contrary  to  the  spirit  of 
our  laws  in  drawing  a  dividing  line,  and  holding 


that  whenever  the  owner  of  property  is  a  part^  to 
such  a  transaction  as  I  have  mentioned,  such  serious 
consequences  were  not  to  depend  upon  the  conclu- 
sion which  might  be  arrived  at  as  to  the  precise 
terms  of  the  transaction,  which  might  be  compli- 
cated and  uncertain  and  difficult  to  ascertain.  And 
this  agrees  with  Hawkins's  opinion  (Pleas  of  the 
Crown,  Book  1,  c.  33,  sect.  3),  where  (in  dealing 
with  the  question  of  what  shall  be  a  felonious 
taking),  after  pointinc;  out  that  unless  there  has 
been  a  trespass  in  taking  goods  there  can  be  no 
felony  in  carrying  them  away,  he  adds,  "And 
herein  our  law  diners  from  the  civil,  which  having 
no  capital  punishment  for  bare  thofbs,  deals  with 
offences  of  this  kind  (that  is  fraudulent  appropria- 
tion of  things  not  taken,  as  in  strict  justice  most 
certainly  it  may ;  but  our  law  which  punishes  all 
theft  with  death  if  the  thing  stolen  be  above  the 
value  of  twelve  pence,  and  with  corporal  punish- 
ment if  under,  rather  chooses  to  deal  vtith  them  as 
civil  than  criminal  offences."  I  believe  the  rule  is 
as  I  have  stated,  and  that  it  is  not  limited  to  cases 
in  which  the  property  in  the  chattel  actually 
passes  by  virtue  of  the  transaction.  I  have  not 
seen  that  limitation  put  upon  it  in  any  text  book 
on  the  criminal  law,  and  there  are,  unless  I  am 
mistaken,  many  authorities  against  it.  The  cases 
show  no  doubt  beyond  question  that  where  the 
transaction  is  of  such  a  nature  that  the  property 
in  the  chattel  actually  passes  (though  subject  to  be 
resumed  by  reason  of  miud  or  trick),  there  is  no 
taking  and  therefore  no  larceny.  But  they  do  not 
show  the  converse,  viz.,  that  when  the  property 
does  not  pass  there  is  no  larceny.  On  the  con- 
trary, they  appear  to  me  to  show  that  where  there 
is  an  intention  to  part  with  the  property  along 
with  the  possession,  though  the  fraud  is  of  such  a 
nature  as  to  prevent  that  mtontion  from  operating, 
there  is  still  no  larceny.  This  seems  so  clearly  to 
follow  from  the  cardinal  rule  that  there  must  be  a 
taking  against  the  will  of  the  owner,  that  the 
cases  rather  assume  that  the  intention  to  transfer 
the  property  governs  the  case  than  expressly  de- 
cide it.  For  how  can  there  be  a  taking  against 
the  will  of  the  owner  when  the  owner  hands  over 
the  possession,  intending  by  doing  so  to  part  with 
the  entire  property  ?  As  far  as  my  own  experi- 
ence goes,  many  of  the  cases  of  false  pretences 
which  I  have  tried  have  been  cases  in  which  the 
prisoner  has  obtained  goods  from  a  tradesman 
upon  the  false  pretence  that  he  came  with  the 
order  from  a  customer.  In  these  cases  no  pro- 
perty passes  either  to  the  customer  or  to 
the  prisoner,  and  I  never  heard  such  a  case 
put  forward  as  a  case  of  larceny.  And  the 
authorities  are  distinct  upon  cases  reserved  for 
the  judges  that  in  such  cases  there  is  no  larceny. 
In  Beg.  v.  Adams  the  prisoner  was  indicted  for 
stealing  a  quantity  of  bacon  and  hams,  and  it 
appeared  that  he  went  to  the  shop  of  one  Aston, 
and  said  he  came  from  Mr.  Parker  for  some  hams 
and  bacon,  and  produced  the  following  note,  pur- 
porting to  be  signed  by  Parker :  "  Have  the  good- 
ness to  give  the  bearer  ten  good  thick  sides  of 
bacon  and  four  good  hams  at  the  lowest  price.  I 
shall  be  in  town  on  Thursday  next,  and  will  come 
and  pay  you.  Yours  respectfully,  T.  Parkeb." 
Aston,  believing  the  note  to  be  the  genuine  note 
of  Parker  (who  occasionally  dealt  with  him),  de- 
livered the  articles  to  Adams.  The  jury  convicted, 
but  upon  a  case  reserved,  upon  the  question 
whether  the  offence  was  larceny,  the  judges  were 
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all  of  opinion  that  the  conviction  was  wrong. 
Colemcm'B  case  (2  East,  P.  G.  c.  16,  s.  104,  p.  672), 
is  to  the  same  effect.  In  that  case  the  prisoner 
got  some  silver  as  change,  falsely  pretendinc;  to 
come  from  a  neighbour  for  it ;  and  it  was  held  not 
to  be  a  case  of  laroenjr.  Atkinson's  case  was  a 
similar  one,  and  the  prispner  was  convicted ;  bnt 
on  a  reference  to  the  jndges  after  conviction)  all 
present  held  that  it  was  no  felony,  on  the  ground 
that  the  property  was  intended  to  pass  by  the  de- 
livery of  the  owner  (2  East,  c.  16,  s.  104,  p.  673). 
tliere  is  also  a  large  class  of  cases  in  which  it  has 
been  held  that  there  was  no  taking  so  as  to  consti- 
tute larceny  where  the  possession  nad  been  wholly 
parted  with  (not  by  way  of  mere  charge  or  custody, 
as  inthecase  of  theshepherd  or  butler),  though  there 
was  no  intention  to  pass  the  property.  And  the  dis- 
tinction ^as  been  drawn  between  delivering  yam  to  a 
weaver  to  work  up  on  the  employer's  premises,  in 
which  there  is  no  complete  parting  with  the  pos- 
session, and  the  delivery  to  a  weaver  to  take  home 
and  work  up  there.  In  the  latter  case  the  posses- 
sion is  wholly  parted  with,  and  previous  to  recent 
legislation  there  could  be  no  larceny  by  subsequent 
appropriation  (2  East,  F.G.  c.  16,  s.  109) ;  so  the 
giving  cloth  to  a  tailor  to  make  into  a  coat.  In 
like  manner  delivering  a  horse  to  be  a^sted  at  so 
much  a  week  (E.  v.  SmitJb,  R.  &  M.  0.  0.  473), 
or  cattle  to  a  drover,  to  be  sold  on  the  road,  if  he 
could  do  so  (E.  V.  Ooodbody,  8  C.  &  F.  665).  In 
all  these  cases,  the  legal  possession  being  wholly 
transferred,  there  could  be  no  taking  in  the  nature 
of  a  trespass,  and  they  were  not  formerly  cases  of 
larceny.'  I  will  only  further  refer  to  the  case  of 
B.  V.  Barnes  (2  Den  G.  G.  59),  and  I  do  so  from 
its  resemblance  to  the  present  case.  The  prisoner 
was  indicted  for  larceny.  He  was  clerk  to  the 
prosecutors,  and  it  was  his  duty  to  pay  dock  and 
town  dues.  He  fraudulently  represented  that  a  sum 
of  3Z.  10s,  4d.  was  required  to  make  the  payments, 
when  only  11.  3«.  was  wanted,  and  obtained  the 
larger  sum,  intending  to  appropriate  the  difference 
to  nis  own  use.  Upon  a  case  reserved  it  was  held 
not  to  be  larceny.  The  main  difference  between 
that  case  and  the  present  is,  that  the  prisoner 
there  dishonestly  maide  use  of  falsehood  to  obtain 
the  larger  amount ;  in  the  present  case  he  obtained 
the  larger  amount  by  dishonesty,  omitting  to  cor- 
rect the  mistake  of  the  postmistress.  In  both 
cases  the  over-payment  was  made  under  a  mis- 
take of  the  facts.  In  my  opinion,  all  the 
authorities  warrant  the  proposition  of  law  as 
laid  down  by  my  brother  Blackburn,  in  the  last 
reported  case  on  the  subject  {Beg  v.  Prince), 
which  was  like  the  present,  a  case  of  payment 
Under  a  mistake  of  fact.  "  If  the  owner  mtended 
the  property  to  pass,  though  he  would  not  have 
BO  mtended  had  he  known  the  real  facts, 
that  is  sufficient  to  prevent  the  offence  of 
obtaining  another's  property  from  amounting  to 
larceny ;  and  where  the  servant  has  no  authority 
co-equal  with  the  master's,  and  parts  with  his 
master's  property,  such  property  cannot  be  said  to 
be  stolen,  inasmuch  as  tne  servant  intends  to  part 
with  the  property  in  it."  With  these  authorities 
before  me,  I  cannot  accept  as  the  proper  test,  not  the 
intention  of  the  owner  to  deliver  over  the  property 
(which  is  a  question  of  fact),  but  the  effect  of  the 
transaction  in  passing  the  property,  which  might 
raise  in  many  cases  a  question  of  law.  This 
appears  to  be  a  novelty,  at  variance  with  the 
definition  of  larceny,  which  makes  the  mind  and 


intent  of  the  owner  the  test,  and  irreconcil- 
able with  ^  the  manner  in  which  these  cases  have 
always  been  dealt  with.  And  it  is  of  great  im« 
portance  to  abide  by  cases  already  decided  by  the 
judg^es,  because  the  law  of  larceny  being  the  same 
m  Celand  as  in  England,  the  decisions  ought  to  be 
the  same;  and  the  judges  in  Ireland  may  feel 
themselves  bound  by  adiudged  cases  (recogniBed 
in  all  the  text-books,  and  long  acted  upon),  though 
we  may  assume  to  overrule  them,  and  so  there  may 
be  an  undesirable  divergence  of  opinion.  And  it 
must  be  borne  in  mind  that  the  cases  which  must 
be  overruled,  if  this  new  test  be  adopted  {Adanu^i 
case  Coleman's  case,  Atkinson's  case),  are  not 
decisions  of  the  Gourt  for  Grown  Gases  Beserred, 
but  the  unanimous  decisions  of  all  the  Judsea 
upon  cases  submitted  to  them.  However  desinwle 
it  may  be  that  the  law  should  now  be  changed,  I 
am  not  at  liberty  to  set  aside  or  qualify  the  nile  of 
law  so  long  settled,  and  to  say  that  an  acquisition 
of  a  chattel  by  dishonest  means  is  now  a  felony. 
Nor  do  I  feel  myself  at  liberty  to  leave  snch  a 
question  to  the  jury.  If  the  transaction  is  of  the 
nature  which  1  liave  mentioned,  the  dishonest 
mind  of  the  person  receiving  is  immaterial  upon 
the  charge  of  felony,  and  ought  not,  therefore, 
to  be  left  to  the  jury,  otherwise  the  jury  would  be 
misled  by  their  disapproval  of  anything  dishonest 
into  the  erroneous  conclusion  of  a  felonious  intent 
to  do  that  which  is  not  a  felony.  But  the  person  • 
with  whom  the  transaction  takes  place,  and  from 
whom  the  delivery  is  received,  must  be  a  person 
qualified  to  enter  into  the  transaction  and  capable 
of  passing  the  property.  In  the  present  case  the 
transaction  was  with  tne  clerk  of  tne  postmistress. 
The  clerk  was  the  person  placed  in  the  office  for 
the  purpose  (inter  alia)  of  making  payments  and 
taking  receipts.  He  is  called  the  clerk,  and,  there- 
fore, his  act  within  the  general  scope  of  his  autho- 
rity would  be  the  act  of  the  postmistress.  But  it 
is  suggested  that  the  postmistress  was  not  in  any 
sense  the  agent  of  tne  Postmaster-General,  bat 
had  in  cash  case  a  separate  and  particular  autho- 
rity to  make  the  payment.  And,  upon  lookine 
into  the  Act  of  Parliament  24  &  25  Vict.  c.  14, 1 
should  not  be  prepared  to  decide  this  case  upon 
the  ground  that  tne  postmistress  had  a  general 
authority,  or  more  than  a  particular  one,  to  make 
the  payment  of  10«.  to  the  prisoner.  And  if  at 
the  time  when  the  payment  was  made  the  post* 
mistress  or  clerk  had  done  some  act  wholly  out  of 
the  authority,  as,  for  instance,  payment  to  a 
stranger,  I  snould  feel. a  difficulty  m  saying  it 
must  be  regarded  as  the  act  of  a  person  capable 
of  passing  the  property  in  snch  a  transaction. 
But  upon  this  it  is  not  necessary  to  give  a  decided 
opinion,  because  the  prisoner  was  the  person  to  be 
paid  the  10s,  for  which  he  applied  under  the  order, 
and  the  authority  was  to  pay  him  that  sum.  The 
exercise  of  power  in  making  too  large  a  payment 
on  behalf  of  the  Postmaster-General  was  there- 
fore only  excessive,  and  according  to  the  ordinary 
rule  in  the  exercise  of  powers,  was  valid  so  far  as 
it  was  within  the  power,  the  excess  being  clearly 
separable.  This  is  not  the  case  of  the  postmistress 
being  authorised  to  deliver  one  bag  of  money  to 
one  person,  and  another  bag  of  money  to  another 
person.  In  that  case  the  prisoner  knowingly 
getting  the  wrong  bag  woula  get  something  to 
which  he  had  no  colour  of  title.  The  authority 
here  is  to  enter  into  an  account  with  the  prisoner 
by  paying  him  a  certain  amoont,  and  making  a 
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oorresponding  alteration  in  the  balanoe,  and  this 
is  done ;  the  payment  is  made,  and  the  oorrespond- 
ing  alteration  in  the  balance,  bnt  there  is  a  mis- 
take in  the  amount  pud,  and  so  in  the  balance  and 
it  becomes  reaUv  the  ordinary  case  of  over-payment 
by  a  banker's  clerk  by  mistake.  It  appears  to  me 
quite  impossible,  with  dne  attention  to  the  facts, 
to  regara  the  prisoner  as  a  stranger  intervening 
in  a  transaction  between  other  parties.  No  other 
party  was  present  or  was  named,  and  the  prisoner 
entco^  and  left  the  office  in  the  same  character, 
vis.,  that  of  payee,  though  he  left  it  as  payee  of 
a  larger  amount  than  ne  was  entitled  to,  and 
carriea  with  him  the  book,  which  was  an  tm- 
answerable  proof  that  he  was  payee,  and  was  payee 
of  the  larger  amount.  The  prisoner  was  therefore 
entitled  to  be  paid  the  IOb.  ont  of  the  money 
handed  to  him,  and  that  bein^  so,  there  is  a 
technical  objection  to  the  conviction  that  there  are 
no  particular  chattels  or  pieces  of  money  in  respect 
of  which  the  charge  of  larceny  can  be  sustained. 
Bat,  independent  of  this  technical  objection,  the 
daty  of  the  prisoner,  if  he  had  acted  as  he  ought 
to  have  done,  was  to  have  taken  lOs,  out  of  the 
amount,  and  to  have  handed  the  rest  to  the  clerk. 
He  ought  at  the  same  time  to  have  handed  back 
his  book,  and  had  it  corrected,  because  it  charged 
him  with  the  receipt  of  81,  odd ;  but  his  omission 
to  do  this  does  not,  in  my  opinion,  involve  him  in 
a  charge  of  larceny.  There  was  no  mistake  in  the 
person,  because  the  prisoner  handed  in  his  order 
and  also  his  deposit  book,  and  if  the  clerk  had 
known  him  well,  it  would  have  made  no  difference. 
He  would  still  have  paid  him  the  wrong  amount, 
because  the  same  cause  would  have  operated,  viz., 
looking  at  the  wrong  order.  There  was  no  mistake 
in  the  amount — I  mean  it  was  not  the  case  of  the 
derk  handing  him  a  hundred  pound  note  when  he 
intended  to  hand  a  five  pound  note,  or  unknow- 
ingly two  notes  instead  of  one.  He  intended 
paying  the  prisoner  the  particular  sum;  and  it 
was  a  dehberate  act,  because  he  took  the  amount 
from  a  document,  and  completed  the  transaction 
by  debiting  the  prisoner  with  that  sum  in  his 
book.  So  that  it  was  not  like  the  case  of  a  wrong 
sum  being  put  down  by  mistake,  and  the  prisoner 
snatching  it  up,  and  running  away  with  it  for  the 
purpose  of  preventing  the  mistake  from  being  set 
right.  The  mistake  was  in  the  supposed  amount  of 
the  prisoner's  claim.  The  prisoner  applied  for  10«., 
and  the  clerk  thought  he  was  entitled  to  more, 
and  paid  him  aooordingly,  and  this  over-payment 
might  have  been  afberwaoils  adopted  by  the  post- 
mistress, so  as  to  make  the  prisoner  chargeable 
with  the  balance.  The  clerk  did  not  the  less 
intend  to  make  the  payment  which  he  deliberately 
made,  because  he  was  at  the  time  under  the  influ- 
ence of  a  mistake.  He  would  not  have  intended 
to  make  the  payment  but  for  the  mistake.  Mis- 
takes are  oonstantlv  occurring,  and  few  people 
can  say  that  they  have  not  acted  imder  their 
influence,  but  their  acts  remain  as  acts  done 
at  the  time,  though  their  effects  may  be  after- 
wards corrected.  No  doubt  there  was  no  inten- 
tion to  overpay  the  prisoner,  that  is,  to  produce  the 
effect  of  over-payment;  but  the  intention  was  to 
do  the  act  of  pavmg  the  larger  sum  because  it  was 
thought  to  be  the  proper  one.  This  is  the  answer 
to  one  argument  addressed  to  us,  viz.,  that  the 
prisoner  took  up  what  was  intended  for  another 
and  not  for  him,  and  therefore  there  was  a  taking 
by  him  invito  domino.    The  conclusion  of  law  would 


be  quite  correct  if  it  could  be  correctly  said  that 
the  amount  was  intended  for  another.  The  clerk 
ought  tohave  intended  that  amount  for  another,  and 
would  have  done  so  if  he  had  properly  informed 
himself  of  the  &cts,  but  unfortunately  for  the 
prisoner  the  clerk  did  not  properly  inform  himself 
of  the  £Ebcto,  and  therefore  he  intended  the  prisoner 
to  receive  the  larger  amount.  The  clerk  intended 
A  to  receive  what  he  oucht  to  have  intended  B  to 
receive,  but  it  was  not  the  less  his  intention  that 
A  should  receive  what  he  handed  over  to  him. 
There  was  only  one  transaction,  and  only  two 
parties  to  it,  the  clerk  and  the  prisoner,  and  his 
lault  was  the  work  of  an  instant,  and  would  to  an 
ignorant  and  iUiterate  person  be  connected  with 
some  confusion  of  mind,  though  the  disparity  of 
amount  in  this  case  would  make  a  person  of  any 
sense  correct  the  mistake.  I  do  not  think  a  man 
ought  to  be  exposed  to  a  charge  of  felony  upon  a 
transaction  of  this  description,  which  is  altogether 
fbunded  upon  an  unexpected  blunder  of  the  clerk. 
The  prisoner  was  undoubtedly  at  the  office  for 
an  honest  purpose,  and  flnds  a  larger  sum  of 
money  than  he  demanded  paid  over  to  him  and 
charged  against  him.  A  man  may  order  and 
pay  for  certain  goods,  and  by  mistake  a  larger 
quantity  than  was  paid  for  may  be  put  in  the 
package,  and  he  may  take  them  away,  or  he  may 
pay  in  excess  for  that  which  is  ordered  and  deli- 
vered. Is  the  person  receiving  to  be  put  in  the 
peril  of  a  conviction  for  felony  in  all  such  cases, 
upon  the  conclusion  which  may  be  arrived  at  as  to 
whether  he  knew,  or  had  the  means  of  knowing, 
and  had  the  animus  furandi  ?  I  think  not.  I  think 
such  cases  are  out  of  the  area  of  felony,  and  there- 
fore the  amimva  fwrojndi  is  inapplicable  and  ou^ht 
not  to  be  left  to  the  jury.  And  any  conclusion 
founded  upon  the  finding  of  the  jury  upon  a  ques- 
tion which  ought  not  to  be  left  to  them  must  be 
erroneous  because  the  foundation  is  naught.  I 
think  the  conviction  was  against  law,  and  ought  to 
quashed.  Conviction  affirmed. 


COXTBT  OF  QXnSEN'S  BENCH. 

Beported  by  J.  Shobtt  and  M.  W.  McKbllar,  Esqn • 

Barristen-at-Law. 


Friday,  May  23, 1873. 
Be  Elisb  Y.  H.  Oounhatb. 

Extradition  Act  1870  (33  ^  34  Vict,  c,  62)  ss,  2,  6, 
10,  14,  26 — Fravdtdent  bankruptcy — Accessories 
— Depositions — Bequirements  of  treaty — Time  of 
appltcation  of  Act, 

Hie  Extradition  Act  1870,  which  is  expressed  in  the 
schedule  to  apply  to  crimes  by  bankrupts  against 
bankruptcy  taw,  does  not  relate  to  persons  not 
being  bankrupts  who  have  been  cuxomplices  in  a 
fraiuLtdent  bankruptcy. 

Accessories  before  thefcLct  to  the  other  crimes  in  the 
list  are,  however,  equaMy  liable  with  principals. 

Depositions,  if  duly  authenticated,  are  admissible  as 
evidence  wider  sect,  14,  although  not  taken  in  the 
presence  of  the  accused,  nor  upon  the  investigation 
of  the  particidar  charge :  ana  meters  of  procedure 
required  by  a  treaty  and  not  by  statute  need  not 
be  considered, 

Quoere,  whether  sect,  6  renders  the  Act  applicahle  to 
crimes  committed  before  the  Act  was  parsed. 

This  was  a  motion  to  discharge  from  the  custody 

of  the  Governor  of  the  Clerkenwell  House  of  De- 

tontion  Madame  Elise  Yictorine  Horteuse  Goun* 
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Q.B.] 


Be  EUSB  y.  H.  GOUNBATX. 


[QB. 


h&ye,  upon  the  return  to  a  writ  of  habeas  corpus 
T^nich  had  been  obtained  at  her  instance. 

It  appeared  that  on  the  8th  Ma^,  in  pursuance 
of  a  requisition  made  to  the  Home  Secretary  by  the 
diplomatic  representative  of  Belgium,  for  the  sur- 
render of  the  said  Elise  Gounhaye,  accused  of  the 
commission  of  the  crime  of  complicity  in  a  case  of 
fraudulent  bankruptcy  within  the  jurisdiction  of 
Belgium,  the  chief  magistrate  of  the  Metropolitan 
Police  court  in  Bow-street  had,  after  hearing  evi- 
dence and  reading  depositions,  committed  the  said 
Elise  Gounhaye  to  awai^i  the  order  of  the  Secre- 
tary of  State  lor  her  surrender. 

A  warrant  of  arrest  in  the  French  language 
issued  by  a  judge  or  magistrate  in  Belgium  was 

I>roduced  before  the  magistrate,  of  which  the  fol- 
owing  is  a  translation : — 

Charged  with  oomplioity  of  f  randalent  bankruptcy  in 
Brassels  in  1870,  namely,  \notamment']  in  haviog  depo- 
sited on  the  5th  Jnly  1870,  at  the  Sooi^t6  G^n^rale  de 
Paris,  a  snm  of  175,000  francs  in  her  own  name,  in  ex- 
change of  seven  bonds  to  the  bearer  of  the  aforesaid 
society,  bonds  which  have  been  abstracted  from  the  ore. 
ditors  of  the  insolvency  of  her  hnsband,  declared 
on  the  25th  Jnly  1870,  by  the  Tribunal  of  Oommerce  of 
Brassels,  when  the  money  which  has  served  to  its  pur- 
chase belon^d  evidently  to  the  insolvent  himself,  or 
derived  of  his  trade. 

There  were  also  produced  in  evidence  documents 
which  were  proved  to  be  respectively  an  adjudica- 
tion in  bankruptcy,  and  a  judgment  of  the  Tribunal 
of  Gonmierce  at  Brussels,  against  Adolphe 
Gounhaye,  husband  of  the  said  Elise  Gounhaye, 
and  against  the  brother  of  the  said  Adolphe 
Gounhaye,  who  was  his  partner. 

Depositions  were  also  produced  which  had  been 
taken  upon  the  adjudication  of  the  bankruptcy  of 
the  brothers  Gounhaye ;  and  also  depositions  taken 
upon  evidence  of  the  said  Elise  Gounhaye's  com- 
plicity in  the  firaudulent  bankruptcy  of  her 
husband;  but  in  no  instance  had  these  deposi- 
tions been  made  in  the  said  Elise  Gounhaye's 
presence,  nor  were  any  of  them  taken  before  the 
judge  or  magistrate  who  had  issued  the  said 
warrant  of  arrest. 

From  the  documents  and  depositions,  and  from 
the  evidence  heard  before  the  magistrate,  it  ap- 
^red  that  on  the  Ist  July  1870,  the  said  Elise 
Gounhaye,  accompanied  by  her  husband,  purchased 
seven  bonds  of  the  Soci^t^  G^n^rale,  at  their  office 
at  Paris,  for  175,000  francs,  which  sum  she  then 
and  there  deposited.  A  few  days  afterwards  she 
and  her  husband  returned  to  Brussels,  and  on  the 
17th  July  1870,  they  removed  with  their  children 
and  all  their  property  to  London,  having  stated,  at 
their  departure,  their  intention  to  return  in  a  few 
days  to  Brussels.  The  husband,  Adolphe  Goun- 
haye, had  with  his  brother  carried  on  business  at 
Brussels :  and  previously  to  July  1870  they  had 
retired,  from  accounts  which  they  kept  at  various 
banks,  sums  of  money  amounting  to  600,000  francs ; 
these  sums  had  been  acquired  by  them  in  the 
course  of  their  business. 

On  the  25th  July  1870,  in  the  absence  of  the  said 
Adolphe  Gounhaye  and  his  brother,  who  had  both 
fled  from  Belgium,  and  in  the  absence  of  the  said 
Elise  Gounhaye,  who  was  then  in  London,  the  said 
brothers  Gounhaye  were  at  Brussels  adjudicated 
bankrupts. 

When  arrested  in  London  on  the  26th  April 
last,  the  said  Elise  Gounhaye  was  charged  with 
complicity  in  her  husband's  froudulent  bamcruptcy, 
by  depositing  176,000  francs  at  the  Societe  G-dn^- 


rale  in  Paris ;  she  then  said,  *'  I  did  so,  but  it  was 
my  own  money." 

The  Extradition  Act  1870  (38  A  34  Yict.  c.  52)  was 
passed  on  the  9th  Angnst,  1870.  By  sect.  2,  "  Where  an 
arrangement  has  been  made  with  any  foreign  state  with 
respect  to  the  surrender  to  such  state  of  any  fugitive 
criminals.  Her  Majesty  may  by  order  in  Council  dixeot 
that  this  section  shall  apply  in  the  case  of  such  foreign 
state." 

By  sect.  6,  "Where  this  Act  applies  in  the  case  of  any 
foreign  state,  every  fugitive  criminal  of  that  State  who  is 
in  or  suspected  of  being  in  any  part  of  Her  Majesty's 
domiuions,  or  that  part  which  is  specified  in  the  order 
applying  this  Act  (as  the  case  may  be) ,  shall  be  liable  to  be 
apprehended  and  surrendered  in  manner  provided  by  this 
Act,  whether  the  crime  in  respect  of  which  the  surrender 
is  sought  was  committed  before  or  after  the  date  of  the 
order,  and  whether  there  is  or  is  not  any  concurrent  juris- 
diction in  any  court  of  Her  Majesty's  dominions  over 
that  crime." 

By  sect.  10,  "  In  the  case  of  a  fugitive  criminal  ac- 
cused of  an  extradition  crime,  if  the  foreign  warrant 
authorising  the  arrest  of  such  criminal  is  duly  authenti- 
cated, and  such  evidence  is  produced  as  (subject  to  the 
provisions  of  this  Act)  would,  according  to  the  law  of 
Bnffland,  justify  the  committal  for  trial  of  the  prisoner, 
if  the  crime  of  which  he  is  accused  had  been  committed 
in  England,  the  police  magistrate  shall  commit  him  to 
prison,  but  otherwise  shall  order  him  to  be  discharged." 

By  sect.  14,  "  Depositions  or  statements  on  oath  taken 
in  a  foreign  State,  and  copies  of  such  original  depositions 
or  statements,  and  foreign  certificates  of  or  judicial  docu- 
ments stating  the  fact  of  conviction,  may,  if  duly  authen- 
ticated, be  received  in  evidence  in  proceedings  under 
this  Act." 

By  sect.  26,  "  The  term  '  extradition  crime '  means  a 
crime  ^  which,  if  committed  in  England  or  within  English 
jurisdiction,  would  be  one  of  the  crimes  described  in  the 
first  schedule  to  this  Act,"  and  by  the  first  schedule, 
'*  The  following  list  of  crimes  is  to  be  construed  according 
to  the  law  existing  in  Enghmd,  or  in  a  British  possession 
(as  the  case  may  be),  at  the  date  of  the  alleged  crime, 
whether  by  common  law  or  by  statute  made  before  or 
after  the  passing  of  this  Act." 

In  this  list  of  crimes  are — 

"  Murder  and  attempt  and  conspiracy  to  murder." 

''  Manslaughter." 

"  Crimes  by  bankrupts  against  bankruptcy  law." 

"  Sinking  or  destroying  a  vessel  at  sea,  or  attempting 
or  conspiring  to  do  so." 

"  Revolt  or  conspiracv  to  revolt  b^r  two  or  more  persons 
on  board  a  ship  on  the  high  seas  against  the  authority  of 
the  master." 

On  the  31st  July  1872,  a  treaty  between  Her 
Majesty  and  the  King  of  the  Belgians,  for  the 
mutual  surrender  of  fugitive  criminals,  was  signed 
at  Brassels.  By  the  Ist  article  it  is  agreed  "  that 
Her  Britannic  Majesty  and  His  Majesty  the  King 
of  the  Belgians,  shall,  on  requisition  made  in  their 
name  by  their  respective  diplomatic  agents,  deliver 
up  to  each  other  recipro(»dly  any  person  except, 
as  regards  Great  Britain,  native  bom  and  natu- 
ralised subjects  of  Her  Britannic  Majesty,  and 
except,  as  regards  Belgium,  those  who  are  by 
birth  or  who  may  have  become  citizens  of  Belgium, 
who  being  accused  or  convicted  as  principds  or 
accessories  before  the  &ct,  of  any  of  the  crimes 
hereinafter  specified,  committed  within  the  terri- 
tories of  the  requiring  party,  shall  be  found  within 
the  territories  of  the  other  party."  Then  follows 
a  list  of  crimes  in  the  words  of  the  first  schedule 
of  the  Extradition  Act  1870. 

By  article  2  "  In  the  case  of  a  person  accused  (of 
a  crime  in  Belgium),  the  requisition  for  the  sur- 
render shall  be  made  to  Her  Britannic  Majesty's 
Principal  Secretary  of  State  for  Foreign  AfiPavs 
by  the  minister  or  other  diplomatic  agent  of  His 
Majesty  the  King  of  the  Belgians,  accompanied  by 
a  warrant  of  arrest  or  other  equivalent  judicial 
document,  issued  by  a  judge  or  magistrate  duly 
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Q.B.] 


Be  Elisjs  Y.  H.  Counhaye. 


[Q.B. 


guthorised  to  take  oognisance  of  the  acts  charged 
againBt  the  accused  in  Belgium,  together  with 
duly  authenticated  depositions  or  statements 
taken  on  oath  before  such  judge  or  magistrate, 
clearly  setting  forth  the  said  Acts,  and  containing 
a  description  of  the  person  claimed,  and  any  par- 
ticulars which  may  seem  to  identify  him." 

This  treaty  was  ratified  on  the  29th  Aug.  1872. 
On  the  15th  Oct.  1872  an  order  of  Council  was 
made  by  which,  after  reciting  the  2nd  section  of 
the  Extradition  Act  1860,  and  the  above  treaty, 
"  Her  Majesty,  by  and  with  the  advice  of  her  Privy 
Goancil,  and  m  virtue  of  the  authority  committed 
to  her  by  the  said  recited  Act,  doth  order,  and  it 
is  hereby  ordered,  that  from  and  after  the  28th 
Oct  1872,  the  said  Act  shall  apply  in  the  case  of 
the  said  treaty  with  the  King  of  the  Belgians." 

Sir  J,  B.  Karslake,  Q.O.,  Day  Q.O.,  and  B. 
V.  WiUiams,  supported  the  application  on  behalf 
of  the  said  Elise  Counhaye :  Such  complicity  in 
a  fraudulent  bankruptcy  as  this  is  alleged  to  be  is 
not  an  extradition  crime  under  the  statute  or  the 
Belgian  treaty.  Even  if  an  accessory  before  the 
fact  of  any  of  the  crimes  specified  in  the  schedule  to 
the  Act  could  be  liable  to  extradition,  as  provided 

Sthe   treaty  but   not   by    the  statute,  yet   as 
idame  Counhaye  has  never  herself  been  a  bank- 
rapt,  what  she  is  charged  with  cannot  be  included 
in  the  description  of  **  crimes  by  bankrupts  against 
bankruptcy  law."  Further,  this  alleged  fraudulent 
bankruptcy  was  not  an  extradition  crime,  for  by 
sec.  26    it  must  be  what  constitutes  a  crime  in 
England.      Misdemeanors  of  fraudulent  debtors 
are  enumerated  in  sect.  11  of  the  Debters'  Act  1869 
(32  &  33  Yict.  c.  62) ;  and  although  it  may  be  that 
the  husband's  proceedings  come  within  clause  5  of 
that  section,  there  is  no  evidence  to  connect  the 
purchase  of  these  bonds  with  the  fraudulent  remo- 
val of  his  property.    Next,  the  6th  section  of  the 
Extradition  Act  cannot  be  interpreted  to  apply  the 
Act  to  crimes  committed   before    the  Act  was 
passed.    The  period  with  respect  to  the  order  in 
council  is  not  material,  but  cruninal  statutes  can- 
not be  retrospective,  at  all  events  without  express 
words  to  that  effect.    Fugitive  criminals  were  not 
intended  to  include  persons  who  at  the  time  of  the 
statute  had  become  residents  in  this  country.    It 
appears  also  that  the  depositions  used  before  the 
magistrate  were  taken  upon  the  adjudication  in 
bankruptcy,  and  neither  concerning  the  compli- 
city of  the  accused,  nor  in  her  presence.     [Black- 
BURK,  J. — Sect.  14,  merely  requires  depositions  to  be 
duly  authenticated ;   it  does  not  provide  for  their 
admissibility  according  toEnglish  law.l    That  sec- 
tion substitutes  documents  S>r  oral  evidence,  but 
it  does  not  make  depositions  valid  which  could  not 
be  otherwise  evidence.     The  warrant  of  arrest, 
too,  is  informal,  for  it  charges  the  accused  with  a 
crime  in  France  not  in  Belgium ;  and  the  treaty, 
which  must  be  read  as  part  of  tne  statute,  requires 
the  same  judge  to  issue  the  warrant  and  take  the 
depositions. 

Blackburn,  J. — ^We  will  relieve  the  Attorney- 
General  from  answering  all  the  objections  taken 
except  two,  viz.,  whether  the  accused,  not  being  a 
bankrupt  herself,  has  committed  an  extradition 
crime ;  and  whether,  having  fled  before  the  Act 
was  passed,  she  can  be  now  subject  to  its 
provisions. 

The  AiUmiey-QeneraL  (Sir  J.  D.  Coleridge,  Q.C.) 
and  Bowen  showed  cause  against  the  motion. — Ko 
doubt  the  first  of  these  points  is  at  the  root  of  the 


matter,  for  unless  the  evidence  establishes  a  crime 
within  the  statute  the  accused  must  be  discharged. 
Although  accessories  before  the  Act  are  distinctly 
mentioned  in  the  treaty,  that  cannot,  of  course, 
extend  the  application  of  the  Act.  But  the  Legis- 
lature expressly  intended  that  the  list  of  crimes 
should  be  construed  according  to  law,  and  acces- 
sories before  the  fact  are  bylaw  liable  equally  with 
the  principals.  That  accessories  are  intended  to 
be  included  is  confirmed  by  the  omission  to  men- 
tion anything  but  the  crimes  themselves  through- 
out the  list,  except  attempts  and  conspiracies, 
which  are  by  law  separate  and  distinct  crimes.  In 
the  same  way  that  the  law  implies  an  accessory 
before  a  murder  to  be  within  tne  list,  so  the  list 
may  be  interpreted  to  apply  to  a  person  in  com* 
plicity  with  a  bankrupt  in  a  fraudulent  bank- 
ruptcy. It  would  be  an  unreasonable  construc- 
tion to  limit  the  last  crimes  in  the  list  to  persons 
conspiring  at  sea  or  on  board  ship  to  commit  them ; 
yet  that  would  be  in  accordance  with  the  limita- 
tion of  complicity  in  fraudulent  bankruptcy  to 
persons  who  are  actually  bankrupts.  Unless  this 
crime  is  within  the  Act,  it  is  immaterial  to  argue 
as  to  the  time  when  the  Act  applies. 

Blackburn,  J. — No  doubt  if  there  should  be 
future  legislation  on  this  subject,  as  we  have  sug- 
gested on  another  occasion,  it  would  be  well  that 
the  Legislature  should  state  distinctly  whether  it 
is  intended  to  apply  extradition  to  crimes  com- 
mitted before  the  passing  of  this  Act,  as  well  as 
before  the  respective  Orders  in  Council.  But  I 
think  the  accused  in  this  case  should  be  dis- 
charged from  custody  on  the  ground  which  has 
been  argued.  I  believe  we  are  all  agreed  that 
Ihe  14th  section  makes  depositions  admissible  in 
evidence,  provided  they  are  duly  authenticated, 
without  regard  to  their  having  been  taken  in  the 
manner  required  by  our  law.  Whether  depositions 
are  taken  upon  the  investigation  of  the  particular 
charge  made  in  this  country,  or  whether  taken 
in  the  presence  of  the  accused,  are  matters  which 
we  need  not  consider  as  affecting  the  admissibility 
of  the  documents.  I  believe  those  are  points  which 
are  seldom  or  never  considered  of  importance  in 
other  European  countries,  and  the  section  is,  I 
think,  satisfied  if  the  authentication  is  established. 
I  wish,  however,  to  guard  myself  from  being  sup- 
posed to  lay  down  that  a  magistrate  should  accept 
as  indisputable  all  that  is  deposed  against  a  person 
in  his  absence,  or  upon  a  charge  against  another 
person.  Such  a  depOHition  he  should  take,  of 
course,  with  qualification,  although  he  cannot 
refuse  to  admit  it.  Kor  do  I  think  that  the  magis- 
trate should  concern  himself  with  matters  of  pro- 
cedure required  by  a  treaty  and  not  by  the  statute. 
Upon  the  real  question,  however,  in  this  case 'I  am 
sorry  to  say,  the  application  must  be  granted.  The 
Extradition  Act  does  not  include  in  the  fugitive 
criminals  of  whom  it  treats  those  who,  not  bank- 
rupts themselves,  are  guilty  of  complicity  in  the 
frauds  of  bankrupts.  I  agree  with  the  Attorney- 
General  that  the  accessories  before  the  fact  of  the 
other  crimes  in  the  list  would  be  as  liable  as  the 
principals ;  but  with  respect  to  fraudulent  bank- 
ruptcies, the  words  are  "crimes  by  bankrupts 
a^inst  bankruptcy  law,"  and  they  can  only 
appl^  to  actual  bankrupts.  Whether  this  wa^ 
a  mistake  of  the  Legislature  or  not,  I  cannot 
say;  it  is  conceivable  that  it  may  have  been 
intended  to  make  a  difference  between  the 
law  applicable  to  bankrupts  themselves,  and  that 
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conceminff  accomplices  in  tbeir  fraud ;  but  what« 
ever  was  tne  intention,  it  is  impossible  for  ns  to 
extend  the  application  of  tbe  Act  to  the  aocnsed 
in  tbe  present  case,  in  tbe  &ce  of  tbese  words. 
We  must,  tberefore,  bold  tbat  tbere  is  no  evidence 
against  ber  of  an  extradition  crime,  and  tbe  rale 
for  ber  discbarge  must  be  made  absolute.  I  ex- 
press no  opinion  on  tbe  otber  point,  as  to  wbetber 
tbe  Act  applies  to  crimes  committed  before  it  was 
passed,  beyond  tbis — I  tbink  it  so  doubtful,  tbat 
tbe  law  ougbt  to  be  amended  in  order  to  make 
tbe  intention  of  tbe  Legislature  clear. 

QuAiN,  J. — I  am  of  tbe  same  opinion.  Tbe  words 
in  tbe  schedule  are  expressly  limited  to  crimes  by 
bankrupts  against  bankruptcy  law,  wbiob  do  not 
include  tbe  present  case.  Accessories  before  tbe 
fact  in  otber  crimes  are,  I  tbink,  provided  for.  I 
agree  witb  my  brother  Blackburn  on  all  tbe  otber 
points. 

Abchibald,  J. — ^I  am  of  tbe  same  opinion.  Tbe 
accused  woman  is  not  a  bankrupt,  and  tberefore 
cannot  be  treated  as  guilty  of  an  extradition  crime. 

Btde  ahsoUUe. 

Attorneys  for  applicant,  IngUy  Cooper,  and 
Hohnes. 

Attorney  for  tbe  Crown,  Solicitor  of  the  Treor 
sury,  

Monday,  May  26, 1873. 
Beg.  V,  Harrat.t). 

Municipal  election — Two  wards — First  vote — 5  ^  6 

WiU.  4  c  76,  sect.  44. 

If  a  hwrgess,  raied  amd  enrolled  in  respect  of  dis" 
tvnct  premises  in  two  or  more  wards  vn  the  same 
borough,  vote  in  more  wards  than  one  ai  a 
municipal  election,  the  vote  which  he  gives  first 
is  valia,  although  his  subsequent  votes  in  other 
wards  are  not 

This  was  a  writ  of  quo  warranto  tried  at  tbe  last 
summer  assizes  at  Durham  before  Willes,  J.  Tbe 
defendant  was  tbe  successful  candidate  on  tbe 
return  of  members  to  the  Sunderland  town  counci] 
for  tbe  ward  of  Sunderland — tbe  borough  consist- 
ing of  two  wards,  tbe  Sunderland  Ward  and  tbe 
Bishop's  Wearmoutb  Ward.  Tbe  defendant  was 
returned,  according  to  tbe  determination  of  tbe 
trial,  by  a  majority  of  one  over  tbe  relator,  who 
was  the  otber  candidate.  One  of  the  votes  in  the 
defendant's  favour  was  that  of  William  Gockbum, 
who  was  duly  rated  for  premises  in  both  the  said 
wards,  and  was  enrolled  on  the  registers  of  both 
wards.  It  appeared  tbat  on  tbe  day  of  election  be 
voted  in  both  ward-),  but  be  stated  in  evidence 
that  be  voted  for  tbe  defendant  in  tbe  Sunderland 
ward  before  be  voted  in  tbe  Bishop's  Wearmoutb 
ward.  The  judge  directed  tbe  jury  that  this  was  a 
good  vote  for  tbe  defendant. 
.  On  the  nth  Kov.  last  HerscheU,  Q.G.,  obtained 
a  rule  vdsi  before  Gockbum,  G.J.,  Blackburn, 
Mellor,  and  Quain,  JJ.,  to  set  aside  the  verdiot  for 
tbe  defendant,  and  for  a  new  trial,  on  account  of 
tbe  learned  judo's  misdirection  witb  respect  to 
tbis  vote  of  William  Gockbum. 

By  5  &  6  Will.  4,  c.  76,  s.  44,  "if  a  burgess  be 
rated  in  respect  of  distinct  premises  in  two  or 
more  wards,  be  shall  be  entitled  to  be  enrolled  and 
to  vote  in  such  one  of  tbe  wards  as  be  shall  select, 
but  not  in  more  than  one." 

Crompton  and  Carr  showed  cause.— In  Beg,  v. 
TugweU(L.  Eep.  3  Q.B.  704,  713),  a  burgess  was 


enrolled  in  this  way  for  two  wards;  it  was  held 
tbat  a  "  burgess  is  not  bound  voluntarily  to  select 
before  tbe  election,  and  by  voting  "  be  made  bis 
selection.  Altboueb  tbe  second  vote  given  in  the 
otber  ward  was  void,  tbis  which  was  the  first  given 
on  tbis  day  was  dearlygood. 

HerscheU,  Q.G.  and  Hugh  Shdeld,  supported  the 
rula — Selection  must  be  an  act  of  tbe  mind;  and 
although  voting  for  one  particular  ward  ia  evi- 
dence, as  was  held  in  Beg,  v.  Tugwell,  of  a  selection 
of  that  ward,  voting  for  two  wards  is  evidence  tbat 
tbe  burgess  made  no  selection  at  all.  [Quaiv.  J.^ 
If  be  knew  tbe  law,  bis  act  of  voting  tbe  first 
time  must  be  taken  to  be  bis  selection.]  There  is 
no  reason  why  be  should  be  presumed  to  have 
kno?m  tbe  law.  [Blackbubs,  J. — Even  if  we  do 
not  presume  bis  knowledge,  we  must  interpret  bis 
intention  by  what  is  tbe  law.]  Judging  from  bis 
acts,  bis  intention  was  to  vote  in  both  wards,  in 
which  case  be  made  no  selection.  [Blackbubit,  J. 
— "  If  a  man,  who  has  election  to  have  a  fee  in  one 
acre  or  another,  makes  a  feoffment  of  one  of  them, 
tbis  determines  his  election :"  (Gom.  Dig.  **  Elec- 
tion," c.  1.)  And  "if  a  man  once  determines  his 
election,  it  shall  be  determined  for  ever ;  as  if  an 
obligation  delivered  to  tbe  use  of  A.  be  refused 
when  be  is  first  informed  of  it,  be  cannot  after- 
wards accept  it.''-  lb.  c.  2.] 

Blackbubn,  J. — I  think  we  must  discbaree  this 
rule,  and  I  am  at  a  loss  to  understand  now  it 
came  to  be  granted.  I  tbink  tbe  man  bad  a  right 
to  select  at  the  time  of  voting  for  which  ward  he 
would  vote,  and  I  tbink  that  after  voting  once  his 
subseq[uent  vote  was  void.  But  I  do  not  think  that 
by  votmg  a  second  time  in  tbe  otber  ward  he  made 
bis  first  vote  invalid. 

Quain,  J. — I  am  of  tbe  same  opinion.  I  see  no 
reason  why  tbe  second  vote  should  make  this  other 
bad. 

Bute  discharged, 

V.C.  WICXBV8'  COV&T. 

fieported  hj  Edwabo  Wutslow  and  Hbvbt  Gosxvbox,  Eaqjai* 


Thursday,  Jwne  12, 1873. 

GOBFOKATION  OF  WbEXHAM  V.  TaMFLIN. 

WiU — Oonsiruction — OharUaJble  gift. 
A  bequest  to  the  mayor  and  corporation  of  Wrexhom 
of  a**  sum  of  lOOOL  to  be  spent  and  applied  in  (ha 
discretion  of  the  said  mayor  and  corporation  for 
the  use  or  benefit  of  the  sadd  borough  town,  or  the 
inhabitants  thereof,  or  of  the  institutions  in  (he 
said  boroughJ' 
Held,  to  be  a  good  chariUible  gift. 
Tins  was  an  administration  suit.    The  facts  were 
tbese : —  , 

G^rge  Edwards,  who  resided  and  was  domiciled 
in  Australia,  by  his  will  dated  21st  Nov.  1861, 
gave  to  the  plaintiffs,  by  tbe  description  of  the 
mayor  and  corporation  of  the  borough  of  Wrexham, 
Wales,  a  legacy  of  lOOOZ.  to  be  spent  and  applied 
in  the  discretion  of  the  said  mayor  and  corporation 
in  tbe  best  way  for  tbe  use  and  benefit  of  the  said 
borough  town,  or  of  tbe  inhabitants  thereof,  or  of 
tbe  institutions  in  the  same  borough.  Tbe  testa- 
tor then  gave  all  tbe  residue  of  his  estate  to  N. 
Ghadwick  absolutely,  and  appointed  him  his  sole 
executor. 

The  testator  died  in  1862  possessed  of  personal 
property  in  England,  but  bis  will  was  proved  in 
Australia, 
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N.  Ghadwidc  died  in  1864,  harnnff  sppointed  J. 
B.  BeDoett  in  Australia  executor  of  his  will. 

Letters  of  administration  with  the  will  of  George 
Edwards  anxwxed  were  gpranted  to  the  defendsiit 
TunpUn  for  the  use  afid  booeftt  of  Bennett,  and 
hUesn  of  administration  of  Uie  estate  of  N.  Chad* 
wiek  in  England,  with  his  will  annexed,  were  also 
granted  to  defendant  as  the  attorney  of  Bennett, 
and  for  his  nae  and  benefit. 

The  ease  now  oame  on  for  further  oonaideratiou 
npon  a  question  as  to  whether  the  gift  to  the  cor- 
poration was  a  good  charitable  gift. 

Qreem,  Q.C.  and  Freeling  for  the  plaintiSa  ooft- 
tooded  that  acoording  to  the  authorities  the  gift 
was  good.    They  cited 

iitoni«y*OMi«rai  ▼.  Lard  LonfdoU,  1  Sim.  105 ; 

ViahUngale  t.  ChvXbum,  5  Hare,  484 ; 

Whuiker  r.  ffufiM,  7  H.  L.  Gas.  124;  31  L.T.  Btfp. 

819; 
JMtmit.Mmed^rmoU^  L. Bap. £q. CO ;  L.Bep.80h. 

676; 
MUford  T.  BMolds.  1  FfaiL  185. 

Britiawe,  Q.C.  and  8.  Dickinton  for  the  de* 
fiendant  argued  that  the  cases  referred  to  had  no 
application.  In  all  of  them  the  gift  was  either  to 
a  paUic  institution  or  for  seme  charitable  purpose. 
Bat  here  there  was  nothing  to  limit  the  wora  in.* 
stitations  to  public  institutions,  and  it  was  in  the 
power  of  the  corporation  to  apply  the  legacy  for 
purposes  which  could  not  be  considered  charitable. 
The  case  came  within  Mariee  v.  BUhov  of  DiMrkam 
(9  Yes.  399 ;  10  Yes.  522) ;  and  Jamea  ▼.  AOen 
(3  Mer.  17),  and  that  class  of  authorities. 

The  Yice-Chancxllob. — ^This  is  a  cnft  to  a  cor- 
porate body»  who  are  the  trustees  3.  the  funds 
of  the  borough  of  Wrexham.  The  testator  in 
luddng  the  Mouest  has  directed  that  it  should 
be  applied  in  tne  discretion  of  the  corporation 
"in  the  best  way  for  the  benefit  of  the  said 
borough  town,  or  of  the  inhabitants  thereof,  or  of 
the  institutions  in  the  said  borough."  It  has  been 
ooQi ended  that  the  word  institutions  is  vague,  and 
may  include  private  institutions,  and  uiat  the 
money  may  be  applied  for  purposes  other  than 
charitable ;  but  to  hold  so,  navmg  regard  to  the 
context,  would  be  to  do  what  is  deprecated  by 
Lord  Cairns  in  Dolan  v.  MacdermoU  (etm,).  The 
practical  rule  in  these  cases  is  to  take  tne  words 
and  context  together,  and  then  to  say  whether 
npon  the  fair  and  natural  construction  all  the  pur- 
poses can  be  considered  charitable  or  public.  The 
word  "  institutions  "  applies  not  merely  to  clubs, 
co-operative  stores,  or  similar  institutions,  insti- 
tated  for  a  particular  class  of  inhabitants,  but  to 
pnhlio  institutions,  and  in  that  sense  I  consider  it 
18  meant  in  this  cas&  Under  these  circumstances 
I  hold  that  the  gdft  is  good. 

Solicitors,  WTUaimmidiy  tot  J,  James,  Wrexham ; 
Tiwiplmy  TofyloT^  and  Joivgh. 


OOmV  OP  QVSBVS  BSVO& 

Raportad  19  X  SHosn  and  X.  W.  HoKsllab,  Eaqn. 


8ah»rday,  May  31, 1873. 
Bbg.  t,  Thx  OBxsHnuB  LiHis  CoMicrrrEB. 

Bpendl  eonaiaiies — Order  for  pa/ymeni  of  esspensee 

— -Whether  order  ctm  he  mcuie  eos  parte. 
1^2  WiU,  i,  c.  41,  a.  1,  enahlea  hoo  jueticeef  on  H 
made  to  appear  to  thefm,  upon  the  oaih  of  amy 
wUneu  thoit  any  tumuU»  riot,  or  felony 
hae  taken  place,  or  may  he  reasonably  appro* 

Uaq.  CiA.— Yol.  yul 


hended  in  any  parieh,  townehip,  or  place  situate 
^eithin  the  divimom  or  UmUs  for  which  they  nstudly 
act,  Jjrc.  to  appoint  special  consicAlee, 
1  Sr  2  Vifst,  c.  80,  a.  1,  empowers  the  justices,  on 
ieing  satisfied  on   the   oaih  of  three  or   more 
credible  witnesses  that  the  appointment  of  special 
constables  has  been  occasioned  by  the  behaviour, 
or  by  reasonable  apprehension  of  the  behaviowr  of 
the  persons  employed  upon  awy  railway,  ccmal,  or 
wiUic'work  coArried  on  undeer  the  authority  of 
parliament  wiihwn  the  district  for    which   the 
justices  usually  act,  to  make  orders  upon  the 
trecuurer  or  other  officer  who  has  the  control  of 
the  funds  of  the  raS/way  or  other  company,  for 
the  payment  of  the  expenses  of  the  speciaf  con* 
stables  so  appointed^ 
Justices  hofoing,  under  the  provisions  of  the  above 
Acts,  appoinied  a  special  constable  ex  parte,  and 
also,  ex  parte,  made  an  order  upon  a  railwa/y 
company  for  the  payment  of  the  expenses  of  the 
appoiniment: 
HM,  tha;t  though  the  appointment  of  a  special  con* 
stable  might  be  made  by  the  justices  ex  parte,  an 
order  to  pay  the  expenses  of  the  appointment 
could  n^t  be  m>ade  upon  the  railway  company 
without  previoiulhf  giving  the  company  an  oppoT' 
tfinity  of  being  heard  against  it;  and  that  the 
order  to  pay  made  ex  parte  was  therefore  bad. 
Lr  this  case,  HoUeer,  Q.G.  had  obtained  a  rule  call- 
ing upon  the  prosecutors  to  show  canse  why  a 
certain  order  under  the  hands  of  John  Higsod 
Haves  and  Sdward  Abbott  Wright,  Bsc^uires,  two 
of  her  Majestv's  justices  of  the  peace  m  and  for 
the  county  of  Chester,  dated  the  6th  July  1872, 
whereby  Joseph  Hume  was  nominated  and  ap- 
pointea  a  special  constable  for  the  township  of 
Sarron,  in  the  county  of  Chester,  should  not  be 
ouashed  on  the  ground  that  there  was  no  notice  of 
tne  application  for  such  order  given  to  the  Cheshire 
Lines  Committee,  and  no  opportunitv  afforded  to 
the  committee  to  resist  the  making  of  such  order, 
or  to  show  that  such  order  should  not  be  made, 
and  that  the  said  justices  had  no  jurisdiction  to 
make  the  said  order. 

Another  rule  had  also  been  obtained  by  Holker, 
Q.C.  calling  on  the  prosecutors  to  show  cause  why 
a  cextain  order  under  the  hands  and  seals  of 
Samuel  Woodhouse  and  John  Higson  Hayes, 
Esquires,  two  of  her  Majesty's  justices  of  the 
peace  in  and  for  the  county  of  Chester,  dated 
the  29th  July  1872,  ordering  the  defendants, 
the  Cheshire  Lines  Committee,  to  pay  to 
Joseph  Hume  the  sum  of  81.  9a.  Id.  for  serving  as 
specuJ  constable,  should  not  be  quashed,  on  the 
ground  that  the  said  committee  had  no  notice  of 
^e  application  for  such  order,  and  no  opportunity 
of  showing  canse  against  the  making  thereof,  and 
also  on  tJle  ground  that  sooh  order  was  not  made 
on  the  treasurer  or  other  officer  of  the  committee 
having  control  of  the  funds  of  the  committee,  and 
on  the  grounds  that  the  said  justices  had  no 
jurisdiction  to  make  the  said  order. 
It  appeared  that  on  the  6th  July  1872,  three 

Sersons  named  respeotiv^  Qeorge  Okell,  Joseph 
ackson,  and  Henry  Beswick,  all  of  the  townehip  of 
Barron,  in  the  division  of  Sddisbury,  in  the  county 
of  Chester,  made  oath  before  two  of  the  justices  for 
that  county,  that  a  tumult  and  riot  might  reason^ 
ably  be  apprehended  in  the  said  township  of 
Barron,  ana  that  the  ordinary  oonstables  app(>inted 
for  preserting  tiie  peace  in  the  said  township  were 
not  suflBoient  in  number  for  tbs  presenration  of 
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the  peace  or  for  the  protection  of  the  inhabitants 

and  the  aecnrity  of  property  in  the  said  township. 

Thereupon  the  two  justices  made  the  following 

order : — 

WhereaSi  it^  hath  been  made  to  appear  to  ns,  the  nn- 
deraigned,  two  of  Her  Majesty's  jnstioes  of  the  peace  for 
tjie  said  comity  of  Chester,  acting  in  and  for  the  diyision 
of  Eddisbmy  in  the  same  connty,  upon  the  respeotiye 
oaths  of  George  Okell,  Joseph  Jackson,  and  Henry  Bes- 
wiok,  all  of  the  township  of  Barron,  in  the  said  division 
6t  Eddisbnry,  gentlemen,  credible  witnesses  in  that  behalf, 
that  a  tnmmt  and  riot  may  reasonably  be  apprehended 
in  the  said  township.  Now  we,  the  said  jastioes,  being  of 
opinion  that  the  ordinary  officers  appointed  for  preserv- 
ing the  peace  in  the  said  township  are  not  sufficient  for 
the  preservation  of  the  peace  therein,  and  for  the  pro- 
tection of  the  inhabitants,  ani)  the  sec  nrity  of  the  pro- 
poHy  in  the  said  township,  do  by  this  p..*ecept  in  writing 
nndet.  onr  hands,  in  pursuance  of  the  Act  of  the  let  and 
2nd  years  of  the  reign  of  His  late  Majesty,  King  William 
lY.  entitnled  "  An  Act  for  amendins^  the  laws  relative  to 
the  appointment  of  special  constables,  and  for  the  better 

§  reservation  ;of  the  peace,"  nominate  and  appoint  Joseph 
[nme  to  act  as  special  constable  for  the  preservation  of  tne 
public  peace,  ana  for  the  protection  of  inhabitants,  and  the 
securily  of  the  property  within  the  said  township,  for  the 
period  of  twelve  calendar  months  from  the  day  of  the 
oate  hereof. 

Given  under  our  hands  at  Frodesham,  in  the  county  of 
Chester,  this  6th  day  of  July,  in  the  year  of  our  Lord 
1872.  J.  H.  Hatbs. 

E.  Abbott  Wbiqht. 

Subsequently,  on  the  29th  July  1872,  the  fol- 
lowing order  was  made  upon  the  Cheshire  Lines 
Oommittee : — 

County  ofChes^^  to  tmt.^Whereas,  on  the  6th  day  of 
July  instant,  John  Higson  Hayes  and  Edward  Abbott 
Wnght.  Esqrs.  two  of  Her  Majesty's  justices  of  the  peace 
in  and  for  the  county  of  Chester,  usually  acting  for  the 
division  of  Eddisbnry,  in  the  same  county,  in  which 
division  the  township  of  Barron,  in  the  neighbourhood 
ci  the  works  of  the  Chester  and  West  Cheshire  Junc- 
tion Bailway,  then  and  now  in  progress,  is  situate,  did, 
in  pursuance  bf  an  Act  made  and  passed  in  the  session 
of  Parliament,  held  in  the  first  and  second  years  of  the 
reign  of  his  late  Majesty  William  lY.  intituled  "  An  Act 
for  amending  the  laws  relative  to  the  appointment  of 
spedal  constables,  and  for  the  better  preservation  of  the 
petuoe"  by  preoept  in  writing,  under  their  hands,  nomi- 
nate and  appoint  Joseph  Hume  to  act  as  a  speoial.consta- 
ble,  for  the  said  township  of  Barron,  in  the  neiffhbour- 
hood  of  the  said  works,  for  the  preservation  of  the  pub- 
lic i)eace,  and  for  the  protection  of  the  inhabitants,  and 
security  of  the  proper^  within  the  same,  for  the  period 
of  twelve  oalendfur  months  from  the  day  of  the  date 
thereof.  And  whereas  the  oath  in  such  case  made  and 
provided  was,  on  the  day  aforesaid,  duly  administered 
oy  the  justices  aforesaid  to  the  said  Joseph  Hume,  and 
he  accordingly  took  ui>on  himself  the  execution  of  the  said 
office.  And  whereas,  it  hath  been  made  to  appear  to  us, 
Samuel  Woodhouse  and  John  Higson  Hayes,  Esqrs.  two 
of  Her  Majesty's  justices  of  the  peace,  in  and  for  the 
county^  aforesaid,  usually  acting  for  the  division 
aforesaid,  on  the  oath  of  three  credible  witnesses, 
to  wit,  George  OkeU,  Joseph  Jackson,  and  Henry  Bes* 
wick,  that  the  appointment  of  the  said  special  constables 
as  aforesaid  was  occasioned  by  the  benaviour  and  by 
reasonable  apprehension  of  the  behaviour  of  persons 
employed  upon  the  said  railway  works.  Now  we,  the 
justices  last  above  mentioned,  having  duly  examined  into 
the  premises,  do  hereby,  in  pursuance  of  an  Act  made 
and  passed  in  the  session  of  Parliament  held  in  the  first 
and  second  years  of  the  reign  of  her  present  Majesty, 
intituled  "  An  Act  for  the  payment  of  constables  for 


and  West  Cheshire  Junction  Bftifway,  to  pay  the  said 
Joseph  Hume  the  sum  of  £S  98.  Id.  for  tiie  trouble,  loss 
of  time  and  expenses  incurred  by  him,  in  serving  as  such 
special  constable  from  the  said  6th  day  of  July  instant, 
to  this  day,  the  same  being  such  reasonable  allowance  for 
the  same  as  to  us,  the  said  justices,  seems  proper. 
Given  under  onr  hands  and  seals  at  the  Abbey  Arms 


Inn,  in  Oakmere,  in  the  divisbn  and  county  aforesaid 
this  29th  day  of  July  1872.  S.  Woodhousx  (LS.) 

J.  H.  Hatis  (L.S.) 

In  support  of  the  rule  to  quash  these  orders  of 
the  justices,  several  affidavits  were  filed  on  behalf 
of  the  Cheshire  Lines  Committee.    The  affidavit 
of  Edward  Boss,  secretary  of  the  committee,  stated 
that  by,  or  by  the  authority  of  *'  The  Cheshire 
Lines  Transfer  Act  1865,"  the  undertaking  of  the 
West  Cheshire  Bailway  Company  was  transferred 
to,  or  is  now  vested  ill  the  Manchester,  Sheffield, 
and  Lincolnshire  Bailway  Company,  the  Great 
Northern  Bailway  Oompacy,  and  the    Midland 
Bailway  Oompiiny,  and  the  diiNMstion  and  manage- 
ment of  the  uudeilaking,  and  the  control  of  tiie 
funds  and  revenue  thereof  is  also  by  virtue  of  the 
same  Act  now  vested  in  a  committee  appointed  by 
the  three  last  named  companies,  such  committee 
being  called  the  Cheshire  Lines  Committee;  and 
bv  the  same  Act  the  West    Cheshire   Bailway 
Cfompany  was  dissolved,    lliat  certain  works  are 
in  the  course  of  construction  by  the  contractors 
for  the  said  committee  in  the  division  of  Eddisbary, 
in  the  county  of  Chester.    That  on  or  about  the 
21st  of  August  last,  the  order  of  the  justices  of 
Eddisbury  was  served  upon  him  (the  secretary); 
that  he  is  not  the  treasurer  or  officer  havingthe 
control  or   custody  of  the  funds  of   the  West 
Cheshire  Bailway  Company,  or  of  the  said  oom- 
mittee, and  that  there  is  no  person  having  such 
custody  or  control,  other  than  the  bankers  of  the 
said  committee,  who  hold  funds  or  other  moneys 
of  the  said  committee  to  the  account  of  the  said 
committee ;  that  his  duties  as  secretary  are  to  act 
upon  and  carry  out  the  directions  from  time  to 
time  of  the  committee,  to  convene  and  attend 
their  meetings,  to  record  and  enter  minutes  of  the 
transactions  and  proceedings  of  the  committee,  to 
take  cognizance  of  all  facts  and  circumstanoes 
coming  within  his    knowledge  which   affect  or 
concern  the  committee  and  the  undertakings  the 
direction  or  management  whereof  is  vested  in 
them,  and  report  thereon  to  the  oommittee,  to 
report  to  the  committee  from  time  to  time  when 
occasion  or  necessity  requires,  any  matters  which 
involve  the  disposition,  payment,  or  disbursement 
of  their  funds  or  moneys  on  account  of  the  said 
undertakings,  and  to  procure  cheques  and  orders 
from  the  committee  for  the  payment  or  discharge 
of  any  moneys  or  accounts  required  to  be  paid  or 
discharged  by  the  committee  in  respect  of  the 
said  undertakings,  and  to  act  generally  as  the 
medium  of  communication  between  the  committee 
and  third  parties ;  that  previous  to  the  said  2l8t 
Aug.  neithf  r  he  (the  secretary)  nor  the  commitlee 
hadany  notice  or  knowledge,  direct  or  indirect,  that 
any  tumult,  riot,  or  felony  of  the  peace  had  taken 
place  or  was  apprehended  on  any  part  of  the 
works  in  process  of  construction  under  the  aa- 
thority  of  the  oommittee  in  the  said  division,  nor 
of  the  precei)t  in  writing  dated  the  6th  July  1872, 
referred  to  in  the  said  order,  nor  of  any  of  the 
proceedings    relative    to    the    application  for  or 
the  obtaining  of  the  said  precept ;  that  from  en- 
Quiries  which  have  been  made  since  the  21st  Aug. 
tne  committee  have  ascertained,  and  he  is  in- 
formed and  believes,  that  no  tumult,  riot,  or  felony 
has  taken  place,  or  was  reasonably  apprehended  on 
or  before  the  day  on  which  the  appointment  re- 
ferred to  in  the  justices*  order  was  made,  at  or  upon 
or  near  to  the  said  works,  or  by  reason  of  the 
conduct  of  any  of  the  persons  employed  by  the 
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oommittee  thereon;  that  it  does  not  appear  by 
anj  of  i^e  said  orders  of  the  justices  that  any 
tanralt,  riot,  or  felony  has  taken  place  in  any 
place  within  the  said  division,  or  was  reasonably 
tpprehended,  or  that  the  ordinary  officers  were 
not  BufScient  for  the  preservation  of  the  peace 
within  the  said  division ;  that  the  said  order  and 
(he  precept  therein  referred  to  are  respectively 
bad  m  that  they  show  respectively  no  jurisdiction 
in  the  respective  justices  to  make  the  same,  and 
the  said  oraer  is  also  bad,  because  it  is  not  made 
QpoQ  the  treasurer  or  other  officer  of  the  com- 
mittee havin^i^  the  control  or  custody  of  the  funds 
of  the  oomnuttee,  and  is  not  binding  because  all 
the  proceedings  taken  with  respect  to  the  same 
were  taken  behind  the  backs  of  tne  oommittee. 

Similar  affidavits  were  filed  by  other  officials  of 
the  Cheshire  Lines  Committee. 

The  prosecutor's  points    for   argument   were, 
that  the   appointment    of  Joseph   Hame   as   a 
special  constable  b^  the   order  of  the  6th  Jul^ 
1872,  was  made  stnctly  according  to  the  provi- 
ooDS  of  the  statute  1  &  2  Will.  %  o.  41,  ana  that 
no  prior  notice  was  necessary  to  be  given  to  any 
person  or  persons  whomsoever  of  the  application 
to  the  justices  for  such  order,  as  in  many  cases 
the  urgency  of  the  occasion  may  preclude  the 
giving  of  any  such  notice,  and  there  may  be  no 
certainty  as  to  the  particular  person  or  persons  to 
whom  such  notice  should  be  given ;  that  the  statute 
1  A  2  Will.  4,  c.  41,  is  to  be  construed  and  acted 
apon  without  reference  to  the  statute  1  &  2  Yict. 
c.  80 ;  that  the  order  of  the  29th  July  1872  was 
made  strictly  according  to  the  provisions  of  statute 
1  A  2  Vict.  c.  80 ;  that  no  prior  notice  of  the 
application  to  the  justices  under  this  Act  is  re- 
ooired  by  the  Act,  and  that  the  justices  had  juris- 
aiction  to  make  an  order  under  this  Act  without 
any  such  prior  notice  having  ,been  given ;  that  it 
appears  that  there  is  no  treasurer  having   the 
control  or  custody  of  the  funds  of  the  incorporated 
company,  bnt  that  such  control  and  custody  are  in 
the  Cheshire  Lines  Committee,  who  are  the  officers 
faavinff  such  control  and  custody  within  the  mean- 
inff  df  the  statute  1^2  Vict.  c.  80,  and  that  an 
order  on  the  committee  was  rightly  served  upon 
their  secretary.    Defendant's  pomts  were,  that  the 
order  of  the  6th  of  Jul^  should  be  quashed  on  the 
ground  that  the  parties  afieoted  by  it  never  had 
any  notice  of  this  application  to  appoint  a  special 
constable,  nor  that  there  was  any  reason  at  all  to 
mrehend  any  riot  or  tumult,  and  that  in  fact 
there  never  was  any  reasonable  apprehension  of  a 
riot  or  tumult,  and  that  it  does  not  appear  that 
the  justices  who  made  the  order  took  any  steps  to 
test  the  credibility  of  the  witnesses,  and  that, 
in  fact,  thery  did  not  do  so ;  that  the  order  of  the 
29th  July  1872  should  be  auashed  on  the  grounds 
that  the  parties  against  wnom  the  said  order  was 
made,  or  who  were  affected  thereby,  had  no  notice 
at  anv  time  that  any  application  for  such  order 
woola  or  was  about  to  be  made,  nor  of  the  appli- 
cation to  the  Secretary  of  State  with  respecc  to 
the  said  order,  nor  of  any  of  the  proceedings  with 
reference  thereto,  and  tmt  Edward  Boss  was  not 
the  proper  person  upon  whom  the  order  should 
have  been  made. 

,  lft2WilL4.o.  41, 1.1,  enacts'*  that  in aU  oases  where 
it  shall  be  made  to  appear  to  any  two  or  more  jnstioes  of 
the  peaoe  of  any  county,  riding  or  division,  having  a 
Mpaiate  eommisaion  of  the  peaoe,  or  to  any  two  or  more 
iutioes  of  the  peaoe  of  any  Ubertj,  franohise,  diyi  or 


town  in  Ihigland  or  Wales,  npon  the  oath  of  any  credible 
witness,  that  any  tnmnlt,  riot  or  felony  has  taken  place, 
or  may  be  reasonably  apprehended  in  any  parish,  town- 
ship, or  place  situate  within  the  division  or  limits  for 
which  the  said  respective  justices  usually  aot,  and  such 
justices  shall  be  of  opinion  that  the  ordinary  officers  ap- 
pointed for  preserving  the  peaoe  are  not  sufficient  for 
the  preservation  of  Uie  peaoe,  and  for  the  protection  of 
the  inhabitants  and  the  security  of  the  property  in  any 
such  parish,  township  or  place  as  aforesaid,  then  and  In 
every  such  case  such  justices,  or  any  two  or  more  justices 
acting  for  the  same  division  or  hmits,  are  hereby^  au- 
thorised to  nominate  and  appoint  by  precept  in  writin|p 
under  their  hands,  so  many  as  they  shall  think  fit  of 
the  householders  or  other  persons  (not  legally  exempt 
from  serving  the  office  of  constable)  residing  in  such 
parish,  township,  or  place  as  aforesaid,  or  in  the  neigh- 
bourhood thereof,  to  act  as  special  constables  for  such 
time  and  in  such  manner  as  to  the  said  justices  resjieo- 
tively  shall  seem  fit  and  necessary,  for  tne  preservation 
of  the  public  peace,  and  for  tiie  protection  of  the  inhabi- 
tants, and  the  security  of  the  property  in  such  parish, 
township,  or  place ;  and  the  justices  of  the  peaoe  who 
shall  appoint  any  special  constable  by  virtue  of  this  Act, 
or  any  one  of  them,  or  any  other  justice  of  tiie  peaoe 
acting  for  the  same  division  pr  limits,  are  and  is  hereby 
authorised  to  administer  to  every  person  so  appointed 
the  following  oath,  Ao, ;  provided  always,  that  whenever 
it  shall  be  deemed  neoessary  to  nominate  and  appoint 
such  special  oonstables  as  aforesaid,  notice  of  such  nomi- 
nation and  appointment,  and  of  the  circumstanoes  which 
have  renderea  such  nomination  and  appointment  expe- 
dient, shall  be  forthwith  transmitted  by  the  justices 
making  such  nomination  and  appointment  to  one  of  his 
Majesty's  principal  Secretaries  of  State,  and  to  the 
Lieutenant  of  the  county." 

As  to  the  payment  of  the  expenses  caused  by  such 
appointment,  1  &  2  Vict.  c.  80,  s.  1,  after  reciting  that 
*'  great  miscniefs  have  arisen  by  the  outrageous  and  un- 
lawful behaviour  of  labourers  and  otiiers  employed  on 
railroads,  canals,  and  other  public  works,  by  reason 
whereof  the  appointment  of  special  constables  is  often 
neoessary  for  keeping  the  peace,  and  for  the  protection 
of  the  inhabitants  and  security  of  the  property  in  the 
neighbourhood  of  such  public  works^  whereby  great  ex- 
penses have  been  cast  upon  the  pubhc  rates  of  counties 
and  other  districts  chargeable  with  such  expenses,'* 
enacts  "  that  after  the  passing  of  this  Act,  whenever 
any  special  constables  shall  be  appointed,  under  the  aOf- 
thority  of  an  Act  passed  in  the  second  year  of  the  reign 
of  his  late  Majesty^  &c.  and  it  shall  be  made  to  appear  to 
any  two  or  more  lustices  of  the  peace  of  any  countv, 
ricung,  or  division  having  a  separate  commission  of  the 
peace,  or  of  anyUberty,  franchise,  city,  town  or  borough, 
in  England  or  Wales,  on  the  oath  of  tluee  or  more  credi- 
ble witnesses,  that  the  appointment  of  such  speoial 
oonstables  has  been  occasioned  bv  the  behaviour  or  by 
reasonable  apprehension  of  the  behaviour  of  the  persons 
employed  upon  any  railway,  canal,  or  other  public  work, 
made  or  carried  on  under  the  authority  of  Parliament, 
within  the  district  or  division  for  which  such  justices 
usually  act,  it  shall  be  lawful  for  such  justioes  as  afore- 
said, at  any  time,  not  exceeding  one  calendar  month 
next  after  such  appointment,  to  make  orders  from  time 
to  time  upon  the  treasurer  or  other  officer  who  shall 
have  the  control  or  custody  of  the  funds  of  any  company 
making  or  carrying  on  such  railroad,  canal,  or  other 
public  work,  for  the  payment  of  nuok  reasonable  allow- 
ances for  their  trouble,  loss  of  time,  and  expenses  to 
such  speoial  constables  who  shall  have  so  served  or  be 
then  serving  as  to  the  said  justices  shall  seem  proi>6r ; 
and  a  copy  of  any  such  order  shall  be  sent  by  the  justioes 
to  one  of  her  Majesty's  Secretaries  of  State  shall  be 
be  binding  on  such  company,  and  on  every  such  treasurer 
and  officer  thereof ;  provided  always,  that  nothing  herein 
contained  shall  empower  an;^  such  justices  to  ortler  any 
allowance  for  any  such  speoial  constables  at  the  rate  of 
more  than  five  smllings  daily  to  be  paid  to  each  special 
constable  employed  for  the  purposes  aforesaid." 

By  sect.  2  of  the  same  Act  the  Secretary  of 
State  may  reduce  excessive  orders,  and  by  sect.  3 
the  amount  ordered  and  allowed  may  be  recovered 
by  distress  levied  upon  the  goods  and  ohatteLs 
belonging  to  the  company. 


236 


MAGrlffFRkTJSS'  GASES. 


Q.B.] 


&■•.  •.  Tbb  OHBBHna  Liras  Oaiofima. 


[<l-l. 


BPIntyrSf  Q.G.,  showed  cause  against  the  rale, 
and  contended  that  the  first  order  made  bj  the 
jnstices,  that  appointing  the  special  constable,  was 
clearly  right,  there  being  nothing  in  the  Act  of 
Parliament  or  any  principle  of  law  prohibiting 
snch  an  appointment  oeing  made  ea;  paiie,  Where- 
ever  it  is  '*  made  to  appear  "  to  two  instices,  **  upon 
the  oath  of  any  creaible  witness,  that  a  riot  or 
felony  has  taken  place  or  may  ^reasonably  be 
apprehended,  the  jastioes  may  nukke  the  appoint- 
ment. 

Holker,  Q.G.  in  support  of  the  mle,  intimated 
that  he  would  not  contest  the  TaUdity  of  the  first 
order. 

M*Intyre,  Q.C.  in  oontinoation. — ^As  to  the  seoond 
order — made  by  the  justices  upon  the  Cheshire 
Lines  Oommittee  for  payment  of  the  expenses  of 
the  special  constable,  that  was  valid  without  notice 
of  the  intention  to  make  it,  or  any  opportunity  of 
opposing  it  being  given  to  the  committee.  The 
justices  in  making  the  order,  aoted  in  strict  pur- 
suance of  the  requisites  of  the  statute,  having 
been  satisfied  by  "  the  <)ath  of  three  or  more 
credible  witnesses  "  as  recited  in  the  order.  The 
statute  mentions  no  other  requisite;  and  it  is 
submitted  tiiere  was  no  other  which  it  was  ne- 
cessary to  observe.  [Blackbubn,  J. — It  will  be 
urged  a^^ainst  you  that  it  must  necessarily  be 
implied  in  such  a  case  that  the  party  fu^ainst 
whom  the  order  is  made  must  previously  be  heard, 
it  being  one  of  the  first  princoples  of  law  that  no 
one  can  be  condemned  to  pay  money  without 
having  an  opportunity  of  bei^g  previously  heard.] 
The  Act  of  rarliament  expressly  mentioning  one 
requisite,  and  one  only,  it  is  submitted  tlmt  no 
other  can  be  unplied.  It  is  quite  clear  that  the 
justices  may  in  the  first  inetanoe,  under  the  prior 
Act,  appoint  special  constables  without  giving 
notice  to  any  person.  [Quain,  J. — But  the  matter 
is  very  di£Eerent  when  you  come  to  deal  with  the 
istterests  of  individuals  and  order  Uiem  to  pay 
money.]  The  statute  would  surely  have  contained 
some  provision  about  taking  out  a  summons  or 
giving  a  notice,  if  such  were  necessary.  There  is 
nothing  whatever  in  the  Act  to  show  that  such  a 
notice  should  be  given.  [BiiACKBimN,  J. — There  is 
nothing  in  it  to  show  that  such  a  notice  should 
not  foe  given ;  and  then,  does  not  the  g«ieral  rule 
of  law  apply  that  before  an  order  is  made  calling 
on  a  person  to  pay  mone;^,  that  person  should 
have  an  opportunity  of  being  heard?  Quain,  J. 
refierred  to  the  language  of  Lord  Hobart  (Hob. 
Bep.  87),  that  "  even  an  Act  a£  Parliament,  made 
against  natural  equity,  as  to  make  a  man  judge 
in  his  own  cause,  is  void  in  itself,  for  jwra  natwrcB 
8U/nt  inecnUdbiUaj  and  they  are  leges  legum, 
Blackbitrn,  J.  expressed  his  dissent  from  this 
view  of  the  law,  and  referred  to  the  (pinion  given 
by  the  judges  in  the  case  of  the  Earl  of  Essex, 
temp.  Hen.  8.]  No  doubt  the  decisions  seem 
against  nay  contention.  In  Painter  v.  The  Liver' 
pool  Oil  Oae  Light  Compawy  (3  A.  &  El.  433),  it 
was  held  that  a  warrant  issued  by  a  justice,  for  the 
levy  by  distress  of  a  sum  due  to  the  Gas  Company, 
without  previousljr  summoning  and  hearing  the 
party  to  be  distrained  upon«  was  illegal,  though 
a  summons  and  hearing  were  not  in  terms  re- 
(]nired  by  the  Aot.  That  was  the  case  of  a  warrant 
issaed,  and  so  unlike  the  present.  [Blaoksubn,  J. 
->In  Bix>om*s  Le^  Maxims,  p.  113,  it  is  said : 
"  No  proposition  w  more  elsarly  MtabUshed  than 
that  '  a  man  cannot  incur  tba  ioaa  of  Isinrty  or 


property  for  an  ^ffenoe  hf  a  jndioial  ptooeadiBg 
until  he  has  had  a  fair  opportaiiity  of  answering 
the  charge  against  him,  nnlesa,  indeed,  the  Le^^ 
Ifituve  has  expressly  or  impliedUy  givisn  an  authority 
to  act  without  that  neoessary  pmiminanr.' "  And 
that  t  take  to  be  very  cmrly  the  law.  Thb 
question  then  is  whether  suoh  an  anthority  can  be 
said  to  be  given  impliedly,  beoause  nothing  v 
said  in  the  Aot  of  Parliainent  about  hearing 
the  partgr.]  The  maxim  refiwa  to  a  eentence  for 
any  act  done  or  alleged  to  have  been  done  by  1^ 
party  ocndemned;  but  the  preseali  is  not  a  caie  of 
that  sort.  The  order  is  keve  made,  by  autiiority 
ef  ParliameaA,  merely  «i  the  igroBsd  of  a  reason 
able  ap»rehension,  and  the  ediy  test  of  that  is  the 
oath  of  time  •credihle  witnesses.  [BLACSBOiur,  J. 
— It  is  (the  railway  company  who  have  brought 
the  workmen  togetoer.  ought  they  not  to  ha^e  an 
opportunity  of  contesting  that  lact  P  His  Lord- 
ship refemd  to  Be  Sammeramilk  EegUcharge, 
(4  Ex.  ^7).]  If  the  order  for  payment  was  not 
made  on  the  Cheshire  Lines  Committee,  the  pay. 
ment  must  be  made  by  the  general  body  of  rate- 
payers ;  and  how  ooulxl  a  notioe  be  given  to  the 
general  body  of  ratepayers?  [Quadt,  J.— The 
enactment  in  the  3rd  section  for  the  recovery  of 
the  amount  by  distress  "  in  all  cases  where  sndi 
treasurer,  or  other  officer  as  aforesaid,  shall  rafoae 
or  neglect,  during  three  weeks  next  afler  demand 
thereof,  to  pav  snch  sum  of  money  as  shall  bave 
been  ordered  by  such  justices  and  allowed  h)r  the 
Secretary  of  State«"  seems  to  be  in  ^our  &Toar. 
This  looks  as  if  three  weeks  were  given  to  the 
party  aflber  the  making  -of  the  order  to  appeal 
against  it  U)  the  Secretary  of  State.]  Tbal^  it 
is  submittedi  was  the  object  of  the  enactment 
[Blackburn,  J. — ^That  would  throw  ver^  great 
difficulty  in  the  way  of  the  party.  The  justices  first 
decide  agauist  him  etc  parte;  then  the  oecretay  of 
State  e»  parte  confirms  the  order  of  the  juatioes; 
and  then  there  is  an  appeal  to  the  Secretary  of 
State  against  his  decision  already  made  allowing 
the  order/]  Possibly  the  three  weeks  are  given  to 
enable  the  party  against  whom  theorder  is  mads  to 
come  before  the  justices  and  show  cause  against 
issuing  the  distress  f^arrant:  Bonaker  v.  Etxmt, 
(16  Q.  B.  162),  will  also  be  relied  on  by  the  othor 
side.  In  that  case,  nuder  1  &  2  Yict.  c.  X0i6,  a 
writ  of  sequestration  issued  from  the  Consistoiy 
Court  of  the  diocese  of  W.  reciting  that  the  bishop 
had  issued  a  monition  ordering  the  vicar  of  the 
vicarage  >of  C.  within  the  diocese,  to  reside  an  his 
benefice^  that  the  monition  was  served  on  the 
vicar,  and  he  returned  that  he  had  since  com- 
menoed  residence  in  consequmoe  of  this  monition; 
that  it  had  been  officially  ref>orted  to  the  bishop 
that  the  vicar  had  so  commenced  residence,  bat 
had  not  continued  to  reside,  and  had  not  been 
present  at  his  vicarage  house  four  months  on  the 
whole  in  the  year  following  the  monition;  that 
the  bishop  thereupon  by  a  subsequent  order, 
ordered  him  to  proceed  to  and  reside  on  the  bene- 
fice within  thirtv  days,  which  order  had  not 
been  complied  with,  and  the  bishop  had  therefore 
directed  the  court  to  sequester  tne  profits  until 
the  order  should  have  been  complied  with  or  aatii- 
factory  reason  shown  to  the  bishops  whereajMn 
the  court  sequestered  the  profits  until,  Ac.  The 
sequestrator  having  taken  the  profits  accord- 
ingly, an  action  of  debt  for  money  had  and 
received  mas  hrQUght  against  him  bj  the  fipai; 
ftnd  H  appeaEing  on  the  tcial  that  the  aeqaaatap 
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tioa  IimL  iMoed  withent  notioe  to  tlie  Tioar 
to  show  €aii8e  ^y  it  Bhovld  not  iesae,  it  was 
held  bj  the  Gonrt  of  Ezoheqner  Ohamber  that 
anoh  notice  was  oosential  to  the  right  of  the 
nqaMtntor,  although  after  a  proper  preliratiiary 
inquiry  the  jadgment  of  the  bishop  is  anal.  That 
oiM  woald  foe  more  like  the  present  if  the  jnstioes 
bid  issued  a  distress  warrant,  wtiidi  they  have 
aot  done.  Farther  there  was  no  appeal  in  that 
OiM  from  the  aot  of  the  foishop  sequestrating  the 
Hfiag,  whereas  there  is  an  appeal  here  to  l^e 
Seoretuy  of  State.  [Blackbubm,  J. — ^Neverthe- 
Ibbs  that  case  is  a  Terj  strong  one  against  you,  for 
the  Aet  of  Parliament  there  sathbriied  the  hishop 
to  prooeed  either  of  his  own  knowledge  or  upon 
proof  by  afRdavit.  QuAnr,  J. — ^The  fixing  of  the 
namber  of  witnesses  at  three  is  a  point  in  yonr 
fiTOor.  BLACKBimN,  J. — Oeitainly  one  does  not 
see  Tory  clearly  why  the  Legislature  shtmld  hare 
ftnd  the  namber  three  as  sufficient  to  satisfy  the 
jvtioes'  mind,  if  the  nuvtter  were  to  be  decided 
onlr  on  hearing  the  other  side.] 

HoUoer,  Q.G.  and  Beresford,  in  support  of  the 
role.— The  real  question  is  whetber  the  making  of 
the  order  for  payment  by  the  Cheshire  Lines 
Oommittee  of  the  expenses  of  the  special  constable 
Wis  a  judicial  prooeeding  <hi  tbe  part  of  the 
jastioes,  or  merefy  a  ministerial  act.  If  it  were 
a  judicial  prooeeding  then  the  general  rule  of  law 
i|ipHes,and  the  order  should  not  have  been  made 
without  ^Ting  tiie  Cheshire  Lines  Oommittee  an 
wportum^of  being  heard  in  opposition  to  it. 
in^  rate  is  laid  down  by  Parke,  B.inBe  Ham- 
nenmUh  Bentckarge  (4  Ex.  96)  to  be  "i^iat  no 
one  is  to  be  punished  in  any  judicial  proceeding 
snless  he  has  an  opportunity  of  being  heard."  In 
Otupd  T.  OhOd  (2  Or.  &  J.  579)  Bayley,  J.  said,  **  1 
know  ef  no  case  in  which  you  are  to  hare  a  ju- 
didii  prooeeding  by  whi(^  a  man  is  to  be  de- 

Ehred  of  any  part  of  his  property,  without  his 
fing  an  oppcnrtunity  of  bomg  heard."  Bowuieker 
T.  Bv!u%9  (uot  sup.)  and  a  number  of  other  cases 
are  authorities  to  the  same  effect.  Then  is  there 
■■ythin|f  in  the  Act  of  Parliament  to  show  that 
the  Legislature  intended  that  a  railway  company 
ihottld  be  deprived  of  the  priyilege  which  the 
^neral  law  of  the  land  confers  on  all  others  P  It 
is  submitted  that  there  is  nothing  whatever  in 
ihb  statute  to  show  any  such  intention  on  the 
fart  of  the  Legislature.  Thou^  the  statute  men- 
tions three  credible  witnesses  it  does  not  confine 
the  number  to  three ;  and  they  must  be  **  oredible." 
On  detemuning  whether  they  aro  so  or  not  the 
jutioes  must  exercise  a  juoieial  fbnotion.  Dr. 
BmUle^g  ea§s  (6  T.  Bep.  198) ;  Bw.  v.  Benn  (7  T. 
Sep.  275) ;  and  Hturper  t.  Owt  (7  T.  Bep.  275) ;  are 
aU  anthorities  in  favour  of  the  riffht  oi  the  railway 
oompany  to  be  heard  before  toe  order  for  pay- 
Bont  is  made  opon  them.  [Quaih ,  J. — Oapel  t. 
OhM  {uhi  M«p.)  seems  to  be  the  strongest  case  in 
jroor  fiMFonr.  It  was  there  held  that  a  reouisition 
issued  by  a  birfiop  nnder  67  Qeo.  8,  c.  99,  s.  50, 
requiring  the  vicar  of  a  parish  to  nominate  a 
curate  with  a  stipend  on  the  ground  that  it  ap- 
peared to  the  bisBop,  of  his  own  knowledge,  that 
the  ecelaeiastioall  duties  -of  the  parish  were  inade- 
quately performed  by  reason  of  the  vioar's  negli- 
ginoe,  was  in  the  nature  of  a  judgment  and 
void,  as  the  party  had  no  opportunity  of  being 
hoard;  thougn  the  Act  of  Parliament  authorised 
Ite  iMoe  «f  •  vequintion  '^whenerer  it  rtnll  «p- 


his  own  knowledge,  or  upon  proflff  by  affidavit 
laid  before  him,  that  by  reason  of  the  number  of 
churches  or  chapels  belonging  to  any  benefice 
locally  situate  within  his  diocese,  or  .  . .  the  negli- 
gence of  the  spiritual  person  holding  the  same, 
that  the  ecclesiastical  duties  of  such  benefice  are 
inadequately  performed."]  It  is  ouite  clear  that 
there  must  be  some  judicial  proceeaing  before  the 
order  to  pay  is  made,  and  there  is  nothing  to 
show  that  the  proceeding  before  the  Secretary  of 
State  is  any  more  judicial  than  that  before  the 
justices.  There  being  nothing  in  the  Aet  ex- 
pressly or  by  necessary  implication  to  deprive 
the  railway  company  of  the  ordinarv  privilege 
enjoyed  by  all  other  persons,  they  should  have  had 
an  opportunity  of  being  heard  before  the  order 
was  made,  and  as  they  had  not,  the  order  is  void, 
and  the  rule  ^ould  bie  made  absolute. 

Blagkbitbn,  J.— When  we  examine  the  Aot  of 
Parliament  we  must  see  that  there  is  no  vaM 
objection  to  the  order  made  by  the  justices  ap- 
pomting  the  speoial  constable,  and  the  rule  as  to 
that  must  be  discharged.  But  the  rule  «s  to  the 
order  made  by  the  justices  on  the  Cheshire  Lines 
Committee  to  pay  the  expenses  of  the  Bi)ecial 
constable,  must  be  made  absolute  to  quash  it,  on 
the  ground  that  from  t^  nature  of  the  proceeding 
the  Cheshire  Lines  Committee  should  have  had  an 
opportunity  of  being  heard  before  the^  were  or- 
dered to  pay.  The  general  rule  of  law  m  not  dis- 
Suted.  It  is  laid  down  in  the  judgment  of  the 
Ixchequer  Chamber  in  Bonaker  v.  Bwvm  (t*W 
suf)  and  stated  at  greater  length  in  the  case 
relating  to  Hamnvmrsmilh  EenioKarge.  And  it  is 
this-^hat  though  the  Legiokture  may  by  diraiot 
enactment,  not  necessarily  usin^  express  words  to 
that  effect,  enact  that  something  may  be  done 
which  wQl  finally  fix  a  man  with  the  piqrment  of  a 
sum  of  money  or  deprive  him  of  his  property,  yet 
that  is  a  thing  not  to  be  presumed,  but  every  man 
is  entitled  to  be  heard  before  he  is  called  on  to 
pay,  and  be  at  liberty  to  show,  if  he  can,  that  he 
ought  not  to  pay,  Sucfti  a  prooeeding  is  a  iudicial 
one.  It  is  quite  a  different  matter  where  all  that  is 
done  is  a  mere  process  to  bring  a  party  before 
the  court,  such  as  an  indictment,  the  old  order 
of  a  judge  to  hold  to  bail  on  mesne  process  and 
such  like.  There  the  prooeeding  may  be  <»  fwrU, 
But  whenever  theproceeding  is  judicial,  where  there 
is  a  decision,  then  an  opportunity  of  being  heard 
must  be  given  to  thenarty.  The  etrongest  ease  of  tH, 
perhaps,  on  the  snbfeot,  is  l^at  ol  Oavd  v.  Child, 
(vhi  «ip.),  where  from  the  language  of  the  Act  <d 
Parliament  it  looked  as  if  the  bishop  might  act 
merely  on  his  own  knowledge  and  anthorift^, 
the  words  of  the  Aot  being  that  '*  whenever  it' 
shall  appear  to  the  satisfaction  of  any  bishop,  either 
of  his  own  knowledge  or  upon  proof  by  affidavit, 
Ac."  The  bishop  having  issued  a  requisition  by 
virtue  of  which  it  was  sought  to  charge  the  vic» 
with  payment  of  the  stipend  of  the  curate  appointed 
by  the  bishop,  without  previously  giving  the  vicar 
an  opportumty  of  being  heard,  the  Court  of  Bx- 
chequer  Chamber  held,  notwithstanding  the  very 
strong  language  of  the  Act  of  Parliament,  that  the 
requisition  was  void  upon  this  ground.  Now,  let 
us  examine  the  language  of  the  present  Acts. 
[His  Lordship  read  s.  1  of  1  A  ^  Vict.  c.  80.] 
Now,  it  is  noticeable  that  this  order  which  the 
justices  are  authorised  to  make  on  being.satisfied 
by  the  oath  of  three  or  more  credible  witneoaoB* 
will  have  iA»  etieet  of  oanring  the  ndlwty  tie 
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caoAl  oompuiy  to  pay  monev ;  therefore,  jmmd 
fotciet  acoordinff  to  tne  general  rule  of  law,  it  can- 
not be  made,  if  final,  unless  the  party  upon  whom 
it  is  made  has  an  opportunity  of  being  heard. 
Now,  there  is  nothing  m  the  words  of  the  Aot  to 
show  an  intention  on  the  part  of  the  Legislature 
to  dispense  with  the  necessity  of  this  opportunity 
being  afforded.  The  circumstance  that  three 
witnesses  are  mentioned  as  sufficient  to  satisfy 
the  minds  of  the  justices  no  doubt  looks  somewhat 
that  way ;  but  it  does  not  follow  f^om  that  fact 
that  the  company  are  not  to  have  an  opportunity 
of  beinff  heard.  If  the  rest  of  the  Act  of  Parlia- 
ment snowed  that  the  order  made  by  the  justices 
was  to  be  merely  a  formal  oider — a  mere  process 
to  brinff  the  parties  before  the  Secretary  ot  State, 
then  there  would  be  nothing  to  present  the 
justices  making  the  order  m  parts ;  out  there  is 
nothing  in  the  Act  to  show  that.  The  order  made 
by  the  justices,  if  approved  by  the  Secretary  of 
State,  is  to  be  binoing,  and  there  is  nothing  to 
show  that  the  Secretary  of  State  is  to  p^ve  any 
notice  to  the  parties  before  approvmg  the 
order.  He  may  allow  the  order,  either  in 
whole  or  in  part,  but  nothing  is  said  about 
his  calling  the  company  before  him  previously 
to  doing  so.  The  3rd  section  of  the  Act  pro- 
vides for  the  recovery  by  distress  of  the  amount 
named  in  the  order,  "in  all  cases  where  such 
treasurer  or  other  officer  as  aforesaid  shall  refuse 
or  neglect,  during  three  weeks  next  after  demand 
thereof,  to  pay  such  sum  of  money  as  shall  have 
been  orderea  by  such  justices  and  allowed  by  the 
Secretary  of  State."  But  that  does  not  in  terms 
say  that  the  party  upon  whom  the  order  is  served 
shall  have  power  to  ko  before  the  Secretary  of 
State  in  the  interval,  and  be  heard  against  it ;  and 
even  if  it  did  sav  that^  it  would  still  be  oontnury  to 
the  ordinary  rules  of  justice  that  the  party  ordered 
to  pay  should  not  be  heard  before  the  original  order 
to  pay  was  made  by  the  justices.  Lookins  at  tiie 
matter  in  this  light,  I  cannot  take  it  tnat  the 
order  made  by  the  justices  is  merely  in  the  nature 
of  a  summons,  «b  vaHe^  to  bring  the  party  before 
the  Secretary  of  state  to  show  cause  why  the 
order  should  not  be  allowed  by  him.  I  think, 
therefore,  that  before  making  the  order  notice 
should  be  ffiven  to  the  party  on  whom  the  order 
is  to  be  made^  informing  mm,  some  way  or  another, 
of  the  intention  to  make  it,  and  giving  him  an 
opportunity  of  beiuff  heard  against  it,  and  show* 
ing  if  he  can,  that  tne  appointment  of  the  special 
constable  was  not  made  on  account  of  the  be- 
haviour, or  by  reasonable  apprehension  of  the 
behaviour  of  persons  employed  by  him.  If  the 
company  had  been  heard  oy  the  justices  and,  not- 
withstanding that,  the  justices  decided  against 
them,  then  uiey  would  necessarily  know  that  the 
order  would  be  sent  up  to  the  Secretary  of  Staie 
for  his  approval,  and  they  might  act  accordingly. 
To  do  otherwise  would  be  gomg  contrary  to  the 
general  rule  of  law.  It  would  be  to  decide  against 
a  party  without  hearing  him.  On  this  ground  I 
think  the  second  order  made  by  the  justices  was 
wrong  and  must  be  quashed. 

QuAiN,  J. — ^I  am  entirely  of  the  same  opinion. 
The  general  rule  of  law  is  explained  by  Parke,  B, 
in  Bormaker  v.  Bvcma  (vhi  «i«p.),  where  he  says, 
"  No  proposition  can  be  more  clearly  established 
than  that  a  man  cannot  incur  the  loss  of  liberty  or 
property  for  an  offence  by  a  judicial  proceeding, 
nnnl  he  has  had  a  fisdr  opportunity  of  answcnng 


the  charge  against  him,  unless  indeed  the  Leeis- 
lature  h»t  expressly  or  impliedly  given  an  autho- 
rity to  act  without  that  necessary  preliminary.'* 
What  we  have  to  decide  here  then,  is,  whether 
this  was  a  judicial  proceeding  on  the  part  dt  the 
justices,  and  if  so,  wnether  the  railway  company's 
right  to  be  heard  is  taken  away  by  express  enact- 
ment, or  by  necessary  implication.  I  am  of 
opinion  that  the  proceeding  is  a  judicial  one,  and 
that  there  is  notning  in  the  Act  of  Parliament  to 
take  away  from  the  company  the  right  of  being 
heard  before  an  order  is  made  on  them  for  pay- 
ment. On  the  construction  of  the  first  Act  of 
Parliament  we  are  agreed,  that  the  justices  may 
appoint  special  constables,  eos  parte,  on  being  satis- 
fied "on  the  oath  of  any  credible  witness  that 
any  tumult,  riot  or  felony,  has  taken  place  or  may 
be  reasonably  apprehended  in  any  parish,  town- 
ship or  place  situate  within  the  division  or  limits 
for  which  the  said  respective  justices  usually  act, 
Ao"  An  application  for  the  appointment  of 
special  constables  under  that  section  is  one  with 
which  no  individual  has  anything  to  do.  But  the 
case  is  very  different  when  we  come  to  the  second 
preceding,  ordering  certain  persons  to  pay  the 
expenses  of  the  appointment.  In  this  case,  a 
second  question  comes  before  the  justioes  which 
was  not  at  all  before  them  on  the  first  occasion. 
The  justices,  in  the  words  of  the  Act  of  Parlia- 
ment, on  being  satisfied  "  on  the  oath  of  three  or 
more  credible  witnesses,  that  the  employment  of 
such  special  constables  has  been  occasioned  bv  the 
behaviour,  or  by  reasonable  apprehension  of  the 
behaviour,  of  the  persons  employed  upon  any 
railway,  canal,  or  other  public  work  made  or  carried 
on  under  the  authority  of  Parliament,  within  the 
district  or  division  for  which  such  justices  usually 
act,"  are  entitled  "  at  any  time  not  exceeding  one 
calendar  month  next  after  such  appointment  to 
make  orders,  from  time  to  time,  upon  the  treasurer 
or  other  officer  who  shall  have  the  control  or  custody 
of  the  funds  of  any  company  making  or  carrying 
on  such  railroad,  canal  or  otner  public  work,  for  the 
payment  of  such  reasonable  allowanoes  for  their 
trouble,  loss  of  time  and  expenaes,  to  such 
special  constables  who  shall  have  so  served,  or  be 
tnen  serving,  as  to  the  said  justices  shall  seem 
proper."  On  this  second  occasion  a  whoUv  new 
question  arises  before  the  justices,  viz.,  wnether 
the  appointment  was  made  on  account  d[  the  be- 
haviour of  persons  employed  by  the  company. 
If  thev  are  satisfied  that  the  appointment  of 
special  constables  ?nis  so  caused,  the  justices  are 
empowered  to  make  an  order  upon  the  company 
for  payment.  It  seems  to  me  that  that  is  a  judi- 
cial inquiry,  in  the  largest  sense  of  the  word,  a 
warrant  of  distress  issuing  subsequently  if  neoes- 
sary,  to  compel  payment  of  the  amount  ordered. 
The  general  rule  of  law,  therefore,  applies,  unless 
there  is  something  in  the  Act  of  Parliament  to  show 
that  it  is  not  to  to  applicable.  Now,  is  there  any- 
thing in  the  Act  to  show  that  it  was  the  intention 
of  the  Legislature  to  take  away  from  the  company 
the  ordinary  right  of  being  heard  before  the  order 
to  pay  is  made  upon  them  P  An  appeal  is  given 
to  the  Secretary  of  State,  but  that  does  not  show 
that  the  party  is  not  also  entitled  to  be  heard 
in  the  court  below.  I  see  no  words  in  the  Aot 
of  Parliament  to  take  away  that  right,  and  it 
would  require  very  strong  words  to  do  so. 
There  is  nothing  which  mtSer  enpteady  or  im.- 
plie<}ly  removes  the  ftpplioation  of  the  ordinaiy 
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itile  of  law  88  to  all  jndidal  urooeedinM.  For 
these  reasons  I  agree  with  my  brother  Biackbiim 
thai  the  order  for  payment  made  by  the  jastioes 
most  be  qnashed. 

JudgmerU  ctccordingly, 

B&niford  asked  for  oosts. 

Blackbubv,  J. — There  is  no  ground  for  saying 
that  the  jastioes  were  ^ilty  of  any  miscondaot. 
They  have  only  erred  m  oonstming  a  very  diffi- 
onlt  Act  of  Parliament.  So  there  will  be  no 
ooets. 

Attorneys  for  defendants,  Ounliffe  and  BecM* 


Tabling  (app.)  v.  Fbxdebicxs  (reap.) 

Theaire—8tctge  play— -Portable  booth — LieeThce — 

6  ^  7  Ftcrf.  c.  68,  «.  11. 
Awrsonwho,  vnlhout  licence,  acts  stage  plays  for 
hire  in  a  t&mporanry  booth,  brings  himself  wiUiin 
i\e  penalty  xmpowd  by^ff*?  Vict,  e.  68,  s,  11,  on 
persons  performing  stage  plays  "in  any  place 
not  being  a  patent  theatre,  or  duly  licensed  as  a 
ihsatrer 
Gasb  stated  by  justices  under  20  &  21  Yict.  o.  48. 

1.  This  is  a  oase  stated  by  us  the  undersigned, 
Francis  Henry  Newland  Grlossop,  James  Mont- 
gomexy,  and  £dward  Harris  Donnithome,  Esqs., 
three  of  Her  Majesty's  justices  of  the  peaoe  for  tne 
ooontyof  Middlesex  acting  in  and  for  the  division 
of  Brentford,  in  the  said  oounty  of  Middlesex, 
imder  the  stat.  20  &  21  Yiot.  o.  43,  for  the  purpose 
of  obtaining  the  opinion  of  the  oourt  on  questions 
of  law  whion  were  raised  before  us  as  hereinafter 
stated. 

2.  At  a  petty  sessions  holden  at  the  Town  Hall, 
New  Brentford,  in  and  for  the  said  division  of 
Brentford,  on  the  20th  July  last,  an  information, 
preferred  by  James  Tarling,  an  inspector  of  the 
metropolitan  police  duly  authorised  by  the  Com- 
missioners of  the  Metropolitan  Police  Force  (here- 
inafter^ called  the  appellant),  against  Frederick 
Fredericks  the  elder,  the  manager  of  a  company  of 
strolling  players  (hereinafter  called  the  respon- 
dent), under  sect.  11  of  the  Act  6  &  7  Yict.  c.  68, 
intitoled,  "An  Act  for  regulating  Theatres,"  for 
that  he  the  said  Frederick  Fredericks  the  elder, 
did,  on  the  24th  May  last,  at  the  township  of  New 
Brentford,  in  the  said  county  of  Middlesex,  unlaw- 
(blly  for  hire  cause,  permit,  or  suffer  to  be  acted 
or  presented  a  stage  play  in  a  certain  place  there, 
the  same  not  being  a  patent  theatre  or  duly  licensed 
18  a  theatre,  contrary  to  the  statute,  &c.,  was  heard 
and  determined  by  us,  the  said  parties  respectiyely 
being  then  present,  and  upon  such  hearing  we 
dismissed  the  said  information. 

S.  And  whereas  the  appellant,  being  dissatisfied 
with  our  determination  upon  the  hearing  of  the 
said  information  as  being  erroneous  in  point  of 
law,  hath,  pursuant  to  sect.  2  of  the  said  stat.  20  & 
21  Yict.  c.  48,  duly  applied  to  us  in  writing  to 
state  and  sign  a  case  setting  forth  the  facts  and 

Sounds  of  such  our  determination  as  aforesaid  for 
6  opinion  of  the  court,  and  hath  duly  entered 
into  a  recognisance  as  required  by  the  said  statute 
in  that  behalf. 

4.  Now,  therefore,  we  the  said  justioes,  in  com- 
pliance with  the  said  application  and  the  provi- 
sions  of  the  said  statute,  do  hereby  state  and  sign 
the  following  case : — 

5.  The  respondent  is  the  manager  of  a  company 
of  gtroUing  {Mayers  which  haa  been  in  the  habit  of 
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lying  public  performances  of  stage  plays  in 
ifferent  parts  ol  the  country  in  a  temporary  booth 
constructed  partly  of  wood  and  partly  of  canyas, 
with  a  moyeable  proscenium,  for  some  time  past, 
and  has  usually  remained  in  one  locality  from  a  few 
days  to  seyeral  weeks,  according  to  the  amount  of 
patronage  the  performanoes  haye  obtained  from 
the  public. 

6.  It  was  proyed  before  us,  and  in  faot  admitted 
by  the  respondent,  that  he  did,  on  the  24th  May 
last,  in  the  said  booth,  wluch  was  erected  on  the 
land  of  the  Brentford  Town  Hall  and  Market 
House  Company,  in  the  said  diyision,  which  they 
allowed  to  be  used  for  that  purpose  for  hire,  cause, 
permit,  or  suffer  to  be  acted  or  presented  a  stage 
play,  and  that  such  booth  was  not  a  patent  theatre, 
or  duly  licensed  as  a  theatre. 

7.  tt  was  also  proyed  before  us  that  the  respon- 
dent was  not  entitled' to  the  benefit  of  the  proyiso 
mentioned  and  contained  in  the  23rd  section  of 
the  Act  6  &  7  Yict.  c.  68,  which  proyided  that 
nothing  therein  contained  shall  be  considered  to 
apply  to  any  theatrical  representation  in  a  booth 
or  show  which,  by  the  justioes  of  the  peace  or  other 
persons  haying  authority  in  that  benalf,  shall  be 
allowed  in  any  lawful  fair,  feast,  or  customary 
meeting  of  the  like  kind. 

8.  It  was  contended  by  the  respondent  that  such 
booth  was  not  a  house  or  place  of  public  resort 
within  the  meaning  of  the  2nd  section  of  the  Act 
6^7  Yict.  c.  68,  and  did  not  require  to  be  licensed, 
and  that  it  was  not  a  place  within  the  meaning  of 
the  11th  section  of  the  said  Act,  whereby  it  is 
illegal  to  cause,  permit,  or  suffer  the  acting  or 
presenting  of  a  sta^  play,  and  that  an  omnoe 
would  only  be  committed  under  such  section  if  the 
place  was  one  requiring  a  licence  and  capable  of 
being  licensed.     , 

9.  It  was  contended  by  the  appellant  that  the 
said  booth  was  a  house  or  other  place  of  public 
reeort  within  the  meaning  of  the  2nd  section  of  the 
Act  6^7  Yict.  o.  68,  and  should  be  licensed  in  the 
manner  proyided  in  the  said  Act,  and  that  eyen  if 
it  was  not  a  place  requiring  a  licence  it  was  a  place 
within  the  meaning  of  sect.  11,  and  that  the  re- 
spondent haying  for  hire  caused,  permitted,  or 
suffered  the  acting  or  presenting  of  a  stage  play 
therein  was  liable  to  the  penalties  mentioned  in 
the  11th  section  of  the  Act  6^7  Yict.  c.  68. 

10.  And  we  the  said  justioes  were  of  opinion 
that  the  said  booth  being  constructed  partly  of 
wood  and  partly  of  canyas,  and  entirely  of  a 
temporary  and  moyeable  description,  and  snch  aa 
is  usually  found  at  fairs  and  similar-  public  meet- 
ings, was  not  a  house  or  other  place  of  publio 
resort  within  the  meaning  of  the  2nd  section  of  the 
Act  6  &  7  Yict.  c.  68,  as  decided  in  the  cases  of 
Davys  y.  Douglas  (4  H.  &  N.  180 ;  28  L.  J.  IdS, 
M.  (J.) ;  and  Fredericks  y.  Howie  (1 H.  A;  G.  381 ;  31 
L.  J.  249,  M.  C),  and  that  the  omission  of  the 
words  " house  or  other  place  of  publio  resort"  in 
the  11th  section  of  that  Act,  and  tne  substitution  of 
the  words  '*  in  any  place  "  in  such  last-mentioned 
section,  did  not  bring  the  said  booth  within  the 
meaning  of  the  statute,  but  that  the  11th  section 
must  be  r^^l  as  if  the  words  "  house  or  other  place 
of  public  resort "  had  been  inserted  after  the  words 
"  stage  play,"  and  that  the  respondent  was  not 
liable  to  the  penalties  mentioned  and  set  forth  in 
the  11th  section  of  the  said  Act,  as  the  booth  waa 
not  a  place  remming  a  licence.  We  therefore  dia- 
miaaea  the  saia  *'  infonnation." 
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11.  The  (^pestion  of  law  for  tbe  opinion  of  tlia 
Court  of  Queen's  Bench  is,  whether  snch  booth  k 
a  place  within  the  meaning  of  sect.  11 ;  and  whether 
the  respondent  was  iastified  or  not  in  causing 
stage  plays  to  be  acted  for  hire  in  such  booth  as 
the  same  was  not  licensed  P 

12.  If  the  court  is  of  opinion  that  we  ouoht  to 
have  convicted  the  respondent,  the  case  to  be  re- 
mitted to  us  in  order  that  we  may  oonviot  and  im- 
pose a  penalty. 

13.  We  thmk  it  right  to  add  that  the  parties 
wetre  not  represented  by  ooaneel  or  attorney,  and 
that  OUT  attention  was  not  called  to  the  case  of 
FredeHcha  v.  Pwyne  (1  H.  &  C.  584;  32  L.  J.  78, 
M.  C),  until  some  weeks  after  we  had  dismissed 
the  information,  granted  the  case,  and  the  appel- 
lant had  entered  into  recognisances  under  the 
statute. 

Given  under  our  hands  this  28rd  Nov.  1872,  at 
New  Brentford,  in  the  county  of  Middlesex. 

F.  H.  K.  Giiosso?. 
Jambs  Movtgomxbt. 

E.  H.  DONNITHOBinB. 

F.  M.  WhUet  for  the  appellant. — ^The  justices 
were  wrong  in  dismissing  tnis  information.  Sect.  2 
of  6  &  7  Vict.  o.  68,  enacts  that  "except  as  aforesaid, 
it  shall  not  be  lawful  for  any  person  to  have  or  keep 
vayf  house  or  other  place  of  public  resort  in  Great 
Britain,  for  the  public  performance  of  stage  plays, 
without  authority,  by  virtue  of  letters  patent  from 
Her  Migesty,  her  heirs  and  successors  or  prede- 
cessors, or  without  license  from  the  Lord  Cham- 
berlain of  Her  Majesty's  household  for  the  time 
being,  or  from  the  justices  of  the  peace,  as  herein- 
after provided ;  and  every  person  who  shall  offend 
against  this  enactment  shall  be  liable  to  forfeit 
Buch  sum  as  shall  be  awarded  by  the  court  in 
which,  or  the  justices  by  whom,  he  shall  be  oon* 
victed,  not  exceeding  20l  for  every  day  on  which 
such  house  or  place  shall  have  been  so  kept  open 
by  him  for  the  purpose  aforesaid,  without  legal 
authority.*'  Then,  as  to  persons  performing  in 
unlicensed  plaoes,  sect.  11  provides  "that  every 
person  who  for  hire  shall  act  or  present,  or  cause, 
permit,  or  suffer  to  be  acted  or  presented,  any  part 
in  any  stage  play,  in  any  place  not  being  a  patent 
theatre  or  duly  licensed  as  a  theatre,  shall  forfeit 
such  sum  as  shall  be  awarded  by  the  court  in 
which,  or  the  justices  by  whom,  he  shall  be  oon- 
vieted,  not  exceeding  lOZ.  for  every  day  on  which 
he  shail  so  offend.  The  perfcarmance  by  the 
respondent  clearly  came  witnin  this  section,  and 
the  justices  were  bound  to  convict.  In  the  case  oi 
Freaerick$  (app.),  v.  Payn^  (reap.)  (1H.&  Colt.  584), 
it  was  expressly  decided  that  a  booth  theatre, 
which  is  tMcen  to  pieces  and  carried  from  place  to 
f  lace  for  theatrical  representations,  is  a  "  place  " 
within  the  meaning  of  the  11th  section  of  6  A  7 
Tict.  c.  68,  and  that  a  person  causing  a  stage  play 
to  be  actod  therein  for  nire,  is  liable  to  the  penalty 
iapcsed  by  that  section,  if  it  be  not  licensed  or  a 
fiatent  theatre.  Bramwell,  B.,  with  reference  to  the 
ivgiEMaent  that  the  word  "place"  means  "a place 
w]kich  requires  a  licence,"  said :  "  The  introduction 
^  words  into  an  Act  of  Parliament  is  open  to 
ievions  objections,  and  should  only  be  resorted  to 
for  the  most  cogent  reasons,  so  as  to  avoid  a  re- 
j^gnancy  of  construction  or  something  which  is 
opposed  to  good  sense.  But  here  it  would  be 
opposed,  to  ffood  sense  to  introduoe  any  words, 
amee  it  would  interfere  with  the  very  object  which 
the  Tiegialatnre  had  ia  TiaWftm»,  to  prohibit 


censed  play  acting.  Bt  the  2nd  seotiQa  it  is  peo. 
vided  that  no  person  '  shall  have  or  keep  sny  hooat 
or  other  place  of  public  resort,  for  the  pubtic  per- 
formance of  stage  plays,'  without  letters  patent  or 
a  licence ;  and  a  penalty  is  imposed  upon  any  one 
wbo  shall  keep  open  any  such  bouse  or  place  for 
that  purpose.  That  is  an  express  prohibitbn 
against  keeping  such  a  place*  and  in  addition  % 
penalty  is  imposed  on  tine  person  who  keeps  h, 
But  that  alone  would  not  oe  sufficient  If  the 
statute  had  stopped  there,  any  person  mieht  aok 
at  a  place  not  so  kept,  without  becoming  liable  to 
any  penalty.  Thus  a  band  of  strolling  playen, 
acting  in  bams  and  similar  places  not  kept  for  Uie 
purpose,  might  cause  the  mischief  which  it  was  the 
object  of  the  Legislature  to  provide  against.  But 
the  11th  section  prohibitR  the  actine  for  hire  in  all 
places  except  those  that  are  lioenaea,  whether  they 
be  kept  for  the  public  performance  of  stage  pdays 
or  not,  and  so  forms  a  necessary  complement  to 
the  2nd  section.  This  view  is  also  confirmed  by 
the  proviso  in  the  28rd  section.  It  seems  a  Witi- 
mate  inference  that  booths  and  shows  in  a  niir, 
if  not  excepted  by  the  terms  of  that  proviso,  sie 
within  the  scope  of  the  11th  section." 

Edward  Clarke,  ibr  the  respondent,  contended 
that  the  justices  were  right  in  refosing  to  convict 
in  this  case.  It  was  decided  in  the  case  of  Dopyi 
V.  pouploB  (4  H.  &  N.  180),  that  a  booth  tbestrv^ 
which  IS  taken  to  pieces  and  carried  ikim  plaos  to 
place  for  theatrical  purposes^  is  not  a  "  house  or 
other  place  of  public  resort  for  the  public  perform- 
anceof  stage  pujs,"  within  tiie  meaning  of  sect  2  of 
6  &  7  Vict.  c.  68.  Now  sect.  11  must  be  read  as  meraly 
supplementary  to  sect.  2,  and  the  penalty  imposed 
by  sect.  11  must  be  taken  as  intended  to  rdbr  only 
to  persons  who  act  in  a  house  without  a  Uosnoi^. 
not  to  thoee  who  act  in  a  moveable  booths  as  mi 
the  case  in  the  present  instanoe.  As  that  oass 
decides  that  the  oooth  is  not  a  "  hoilse  or  other 
place"  within  seot.  2,  and  sects.  3^10  contomplats 
only  the  licensing  of  "  houses  or  other  places,  as 
mentioned  in  sect.  2,  the  result  is  that  tne  respon* 
dent  is  wholly  unable  to  get  a  licence  for  his  booth j 
and  if  it  is  impossible  for  him  to  get  a  licence,  itii 
manifestly  unjust  to  impose  a  penalty  upon  hin 
for  acting  without  one.  Sect.  11  was  not  intended 
to  apply  to  any  other  cases  than  those  referred  te 
in  sect.  2.  [Blackbukh,  J.— I  take  it  that  if  a 
person  acts  for  hire  in  a  field,  he  would  come 
within  seot.  11.]     Can  this  be  so,,  if  he  has  no 

rwer  of  getting  a  licenceF  [Blackbubv,  J.-^ 
think  so.]  That  would  be  a  great  hardship^ 
[BLiLGKBUEN,  J. — ^Tho  hardship  of  l£e  matter  seems 
to  be  met  by  the  proviso  in  sect  23 — "  Provided 
always  that  nothing  herein  contained  shall  be 
construed  to  apply  to  any  theatriod  representa- 
tion in  any  booth  or  show  which  by  the  justices  of 
the  peace,  or  other  persona  having  authority  ia 
that  behalf,  shall  be  allowed  in  any  lawful  iakf 
feast,  or  customary  meeting  of  the  like  kind."} 
The  representation  in  the  present  case  was  not  at 
a  fiur»  feast,  or  customary  meeting  of  the  like 
kind.  [QuAiN,  J.— The  proviso  in  sect.  23  shows 
that  the  I.'^slature  had  tneatrical  booths  in  their 
contemplation,  and  that  they  desired  to  confine 
performances  in  them  to  fairs,  fiaasts,  and  ffusfamiaiy 
meeting  of  the  like  kind.]  It  is  aubmitted  that 
Fredendce  t«  Po^ne  {ubi  sup.)  ma  wsongly  ds- 
dded. 

Bla£Uiubn,  J. — I  do  not  think  tbero  can  beany 
4gubt  about  thiioaae;  and  that  the  ywtioeaahoBid 
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have  oonvicted.    The  2nd  section  of  the  Aot  pro- 
vides that,  "exoept  as  aforesaid,  it  shall  not  be 
liwfal  for  any  person  to  have  or  keep  any  house 
or  otiber  place  of  pnblic  resort  in  Great  Britain,  for 
the  pabho  performance  of  stage  plays,  without 
lathority,  by  virtue  of  letters  patent,  from  Her 
Majesty,  her  heirs   and  successors  or  predeces- 
lors,  or  without  licence  from  the  Lord  Ghamber- 
lahi  of  Her  Majesty's  household  for  the  time  being, 
or  from  the  justices  of  the  peace,  as  hereinafter 
provided,"  &o.  We  have  not  at  present  to  consider 
whether  the  justices  might  or  might  not  under 
that  section  license  an  open  field  or  temporary 
booth  for  the  performance  of  plays.   That  ^[uestion 
is  not  now  before  us,  or  whether  the  decision  of 
(he  Court  of  Exchequer  in  Davys  v.  Dottglas  {ubi 
flip.)  was  right  or  not.    The  enactment  in  the  11th 
section  of  the  Act  is  a  very  different  thing.    That 
section  provides  *'  that  every  person  who  for  hire 
shall  act  or  present,  or  cause,  permit,  or  suffer  to 
be  acted  or  presented,  any  part  in  any  stage  plav, 
in  any  pbioe  not  being  a  patent  theatre,  or  duly 
hcensed  as  a  theatre,  shall  forfeit  such  sum  as 
shall  be  awarded  by  the  court  in  which,  or  by  the 
justices  by  whom,  he  shall  be  convicted,  not  ex- 
ceeding 10{.  for  every  day  on  which  he  shall  so 
offend."    This  applies  even  to  an  open  field,  if 
pbys  are  acted  there  for  hire;   and  the  person 
actmff  them  is  liable  to  the  penalty.    It  applies, 
therefore,  of  course,  to  the  respondent,  ana  the 
justices  were  wrong  in  not  convicting. 
_  QuAiN,  J. — I  am  of  the  same  opinion.    The  pro- 
viso in  sect.  23  of  the  Aot  shows  conclusively  to 
me  that  the  Le^slature  intended  that  theatrical 
representations  in  booths,  if  allowed  at  all,  should 
be  confined  to  fairs,  feasts,  and  customary  meet- 
mgs  of  the  like  kind,  and  that  the  authorisation  of 
the  justices  should  be  obtained  for  that  purpose. 
I  think,  therefore,  that  a  oonviction  in  the  present 
case  would  have  been  proper,  and  that  the  justices 
were  wrong. 

Judgment  for  ampeUant. 
Attorneys  for  appellant,  ElUs  and  Ettia, 
Attorney  for  respondent,  H.  M,  Ody, 


Saiu/rday,  Mcuy  31, 1873. 

Mn.LWR  (app.)  V,  Bhdtd  (resp.). 

UelrpfolUm  Police  Act  (2^3  Vict.  c.  71),  s.  44— 
lAmUaiion  of  time  for  taking  proceedvnge — Vac- 
cinatum Ad  1871  (34  Sf  36  Vid,  c.  98)  s.  11— 
Impti&d  repeal  of  time  informer  Act, 
Bed.  11  of  the  Vaccmation  Ad  1871  (34  ^  35  Vid. 
e.  98)  which  provides  that  a/ny  complaint  may  he 
made  for  an  offence  v/nder  that  Ad,  or  the  Vacd- 
nation  Ad  of  1867  at  any  time  not  exceeding 
twelve  months  from  the  time  when  the  matter  of 
complaint  arose,  impliedly  repeals  sect.  44  of  the 
Metropolitan  FoUce  Ad  (2  4"  ^  Vid.  c.  71)  so  far 
as  regards  ihe  Umitaiion  of  time  {six  calendar 
months)  for  proceedings  wnder  the  Vaccination 
Ads,  wUhin  the  metropolis  as  well  as  dse^ 
where. 
Gasb  stated  by  one  of  the  Metropolitan  Police 
MagiBtrates,  under  20  &  21  Yict.  c.  43. 

The  defendant  was  summoned  by  tho  clerk  to  the 
Chelsea  guardians  for  neglecting  to  take  his  infant 
female  child  to  be  vaccinated,  according  to  the  pro- 
visions of  the  Yaccination  Act,  1867. 

The  case  came  on  for  hearing  on  the  13th  June 
1872»  and  was  adjourned  till  the  20th  of  the  same 

Mag.  Gas.— Yol.  Ym. 


month,  when  it  was  dismissed  on  the  ground  of 
want  of  jurisdiction. 

The  complainant  being  dissatisfied  with  my  de- 
termination in  the  case,  as  being  erroneous  in 
point  of  law,  duly  applied  to  me  to  state  and  sign 
a  case  setting  forth  the  &cts  and  the  grounds  of 
such  determinatien,  for  the  opinion  thereon  of  the 
Court  of  Queen's  Bench. 

In  pursuance  of  which  application  I  beg  to  sub- 
mit the  following  case : — 

By  sect.  19  of  the  Yaccination  Act  1867  it  is 
enacted  that ''  the  parent  of  every  child  .  .  .  shall 
within  three  months  after  the  birth  of  such 
child  .  .  .  cause  it  to  be  vaccinated."  And  by 
sect.  29  a  penalty  not  exceeding  twenty  shillings  is 
imposed  on  a  parent  neglecting  to  have  the  onild 
vaccinated. 

The  defendant's  child  was  bom  on  the  10th 
Sept.  1871. 

The  period  of  three  months  within  which  she 
should  nave  been  vaccinated  would  expire  on  the 
9th  of  Dec.  in  the  same  year. 

By  sect.  44  of  the  Police  Courts  Act,  2  &  d 
Yict.  c.  71,  "all  offences  .  .  .  punishable  on 
summary  conviction  .  .  .  may  be  heard  and  de- 
termined," by  a  metropolitan  magistrate,  "within 
six  calendar  months  at  the  furthest  next  after  the 
commission  of  such  offence  (sic)  .  .  .  and  not 
afterwards." 

Under  this  section  the  offence  with  which  the 
defendant  was  charged  should  have  been  heard  and 
determined  within  six  calendar  months  after  the 
9th  Deo.  1871,  that  is,  by  the  10th  June  at  the 
furthest. 

The  summons  was  taken  out  on  Thursday  the 
6th  June  1872,  and  by  the  ordinary  course  and 
practice  of  this  oourt  was  made  returnable  on  the 
Thursday  fellowihg  the  13th  of  June,  but  it  was 
then  too  late  to  be  heard  and  determined  within 
six  calendar  months  after  the  alleged  commission 
of  the  offence. 

But  it  was  pointed  out  by  the  complainant  that 
by  paragraph  three  of  the  11th  section  of  the 
Yaccination  Act  1871  ^'any  complaint  may  be 
made  .  .  .  for  an  offence  under  the  Yaccination 
Acts  1867  and  1871  at  any  time  not  exceeding 
twelve  months  from  the  time  when  the  matter  c3 
such  complaint  .  .  .  arose." 

And  the  question  was,  whether  this  enactment 
applies  to  proceedings  before  a  metropolitan  magis- 
trate so  as  to  extend  the  period  from  six  to  twelve 
months  within  which  complaints  may  be  made  in  a 
police  oourt  for  an  offenoe  under  the  Yaccination 
Acts. 

It  was  argued  that  the  words  of  the  Yaccination 
Act  were  very  general,  and  being  a  later  statute 
would  override  the  provisions  of  the  Police  Act. 
But  I  was  of  opinion  that  the  words  of  the  Police 
Act  were  very  strict  and  precise,  and  could  not  be 
superseded  by  any  later  statute,  unless  expressly 
referred  to  therein. 

The  case  of  Wray  v.  Ellis,  in  the  Court  of 
Queen's  Bench  (reported  in  the  Justice  of  the 
Peace  1858,  p.  800),  though  by  no  means  conclusive 
in  the  present  question,  seems  to  establish  that 
although  the  provisions  of  a  later  statute  may  be 
apparently  incompatible  with  those  of  the  Police 
Acts,  still  they  do  not  of  necessity  repeal  them. 

I  considered,  therefore,  that  there  was  at  least  a 
doubt  on  the  subject,  and  that  it  would  not  be 
prudent  to  exercise  a  doubtful  jurisdiction,  and  on 
this  ground  I  dismissed  the  summons. 

2  I 
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If  the  GoTirt  of  Queen's  Bench  should  reyerse 
the  determination  in  respect  of  which  this  case  has 
been  stated,  I  lespectfully  request  that  the  court 
will  make  such  order  in  the  matter  as  to  the  court 
may  seem  fit. 

(Signed)  T.  J.  Abnold. 

Metcalfe,  Q.C.  for  the  appellant,  contended  that 
the  extended  time  mentioned  in  the  Vaccination 
Act  1871,  B.  11,  was  the  time  within  which  pro- 
ceedings might  now  be  taken  in  the  metropohs  as 
well  as  elsewhere.  The  words  of  the  Acts  are  per- 
fectly general,  "  any  complaint  may  be  made  and 
any  information  laid  for  an  oSence  under  the 
Yaccination  Acts  1867  and  1871  at  any  time  not 
exceed in&[  twelve  months  from  the  time  when  the 
matter  (S  such  complaint  or  information  arose, 
and  not  subsequently."  This  impliedly  repeals 
sect.  44  of  the  Police  Courts  Act,  2  &  3  Vict.  c.  71, 
so  for  as  it  is  inconsistent  with  it.  The  case  of 
WroAj  y.  mU8  (1  El.  &  El.  276)  is  no  authority  to 
the  contrary. 

No  person  appeared  for  the  respondent. 

Blackbttbn,  J. — I  think  it  is  quite  clear  that  the 
Vaccination  Act  of  1871  gives  a  period  of  twelve 
months  for  taking  proceedings,  whether  the  pro- 
ceedings are  taken  within  the  metropolis  or  else- 
where. 

QuAiN,  J.  concurred. 

Judgment  for  the  appeUa/rU. 


Booth  (app.)  t;.  Shadgett  (resp.) 

Weights  and  mea,8vre8 — Bala/ncea  "  light  or  a/iijiuV* 

— BdUmce    unjttst  against  the  seUer  himself— 

22  ^  23  Vict.  c.  56,  s.  3. 

22  ^  23  Vict.  c.  56  s,  3,  enacts  that  if  amy  beams, 

scales,  balaauses,  or  weights  or  measwes  shdU, 

upon  inspection  by  any  inspector  of  weights  and 

measwres,  be  fownd  "  light  or  unjvst,  or  otherwise 

contrary  to  the  provisions  of^*  the  Act,  or  "  if 

any  fraud  be  wilfully  committed  in  the  using 

thereof,**  ihey  may  be  seized  and  the  person  using 

or  having  it  shaUbe  Udble  to  a  penalty, 

AppeUamt,  who  carried  aibout  for  saie  in  a  cart, 

pork,  bacon,  and  cheese,  was  convicted  wnder  the 

above  section  for  having  in  his  possession  a  spring 

balance,  which  was  unjust,  inasmuch  as  it  gave 

17ox.  to  the  pound  avoirdupois,  being  \oz.  against 

the  seUer,  and  in  fa/oowr  of  the  pu/rchaser.    The 

justices  who  convicted  negatived  fra^d  on  the  part 

of  the  appellcmt 

Held,  that  the  conviction  was  wrong,  the  encustmeni 

being    directed   wholly  against  sellers,    and  not 

agamst  bv/yers,  using  a  ''  Ught  or  unjust  '*  beam, 

^c,  which  must  therefore  meam  unjiut  as  against 

the  purchaser  and  in  favour  of  the  seller. 

Case  stated  by  justices  under    20  &   21  Vict. 

c.  43. 

This  is  a  case  stated  by  us,  the  undersigned, 
two  of  Her  Majesty's  justices  of  the  peace,  in  and 
for  the  county  of  Kent,  under  the  statute  20  &  21 
Vict.  c.  43,  for  the  purpose  of  obtaining  the  opinion 
of  the  court  on  questions  of  law  which  arose  before 
us  as  hereinafter  stated. 

At  a  petty  sessions,  holden  at  the  sessions  house 
at  Maidstone,  in  and  for  Bearstead  division,  in  the 
county  of  Kent,  on  the  4th  Nov.  1872,  an  infor- 
mation preferred  by  William  Shadgett,  an  in- 
spector of  weights  and  measures  (hereinafter  called 
tne  respondent),  acainst  Henry  Booth,  a  provision 
dealers'  assistant  (hereinafter called  the  appellant), 


under  sect.  2  of  the  Act  22  &  23  Vict.  c.  56, 
charging,  "That  the  said  William  Shadgett,  on 
the  7th  Sept.  last,  at  the  parish  of  East  Farlei|gh, 
in  the  said  county,  and  within  his  lurisdictiQii, 
inspected  certain  beams,  scales,  balances,  and 
weights,  in  the  possession  of  Henry  Booth,  late  of 
the  said  parish,  labourer,  who  was  selling,  offer- 
ing, and  exposing  for  sale,  certain  poods,  to  wit, 
pork,  bacon,  and  cheesd,  in  a  certam  public  tho- 
roughfare there;  and  tiiat  upon  such  inspection 
and  examination,  he  found  that  the  said  Henry 
Booth  then  and  there  had  in  his  possession  a 
certain  weighing  machine,  to  wit,  a  spring  balance, 
which  was  incorrect  and  unjust,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  pro- 
vided," was  heard  and  determined  by  us,  the  said 
justices,  respectively,  being  there  present,  and  upon 
such  hearing  the  applicant  was  duly  convidied 
before  us  of  the  said  offence,  and  we  adjudged 
him  to  pay  a  penalty  of  6d.  and  9s.  6d.  costs,  or  in 
default  of  payment  to  be  imprisoned  in  the  House 
of  Correction  at  Maidstone  for  seven  days. 

And  whereas  the  appellant,  being  dissatisfied 
with  our  determination  upon  the  hearing  of  the 
said  information,  as  being  erroneous  in  point  of 
law,  hath,  pursuant  to  sect  2  of  the  saia  statute 
20  &  21  Vict.  c.  43,  duly  applied  to  us  in  writing 
to  state  and  sign  a  case,  setting  forth  the  foots 
and  grounds  of  such  our  determination  as  afore- 
said, for  the  opinion  of  this  court,  and  hath  duly 
entered  into  a  recognizance  as  required  by  the  said 
statute  in  that  behalf. 

Now,  therefore,  we,  the  said  justices,  in  compli- 
ance with  the  said  application  and  the  provision  of 
the  said  statute,  do  hereby  state  and  sign  the 
following  case. 

Upon  the  hearing  of  the  information,  it  was 
proved,  on  the  part  of  the  respondent,  and  found  as  a 
fact  that  on  the  day  named  in  the  information,  he 
found  the  appellant  with  a  horse  and  cart  on  the 
highway  in  tneparish  of  East  Farleigh,  within  his 
jurisdiction.  Tne  cart  was  laden  with  pork,  bacon, 
and  cheese,  which  the  appellant  was  selling,  offer- 
ing, and  exposing  for  sale  on  the  -highway.  The 
respondent  then  proceeded  to  examine  a  weighing 
machine  called  a  spring  balance,  which  the 
appellant  had  in  his  possession,  and  which  was 
bemg  used  by  him  for  the  purpose  of  weighing  or 
selling  the  before-mentioned  artides  of  food  ;  and 
on  its  being  tested,  the  respondent  found  that  the 
spring  balimoe  was  incorrect  and  unju«t,  inasmuch 
as  it  gave  seventeen  ounces  to  the  pound  weight 
avoirdupois,  being  one  ounce  against  the  seller  and 
in  fovour  of  the  purchaser,  and  upon  ascertaining 
this  he  at  onoe  seized  the  spring  balance. 

On  the  part  of  the  appellant,  it  was  contended 
that  the  statute  being  intended  for  the  protection 
of  the  public,  could  apply  only  to  the  cases  in 
which  the  balance  was  in  favour  of  the  party  using 
it,  and  could  not  apply  to  cases  where  the  only 
result  of  using  the  balance  on  a  salo  was  a  benefit 
to  the  purchaser,  for  whose  protection  the  statute 
was  framed,  and  that  the  appellant  intended  and 
committed  no  fraud. 

We,  however,  finding  that  the  balaaoe  could 
have  been  used  for  the  purpose  of  buying  as  well 
as  selling,  and  whilst  it  was  in  the  possession  of  a 
person  trading  in  the  manner  and  under  the  car- 
cnmstances  hereinbefore  stated,  was,  in  fact  in- 
correct and  unjust,  were  of  opinion  that  it  was 
liable  to  be  seized  by  the  respondent,  although 
no  fraud  on  the  public  was  intended  to  be  com- 
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mitted  by  the  appellant,  and  that  the  evidenoe 
giyen  before  ns  brought  l^e  case  within  the  opera- 
tion of  the  said  2nd  Beotion  of  the  Act  22  &  23 
Yict.  c.  56,  and  the  5  &  6  W.  4,  o.  63,  incorpo- 
ntod  therewith,  and  we  gaye  our  determination 
against  and  oonyicted  the  appellant  in  the  manner 
before  stated. 

The  question  of  law  arising  on  the  aboTe  state- 
ment for  the  opinion  of  this  oourb  is,  whether  the 
spring-balanoe  found  under  the  circumstances 
before  stated  was  liable  to  be  seized,  and  the  appel- 
lant liable  to  be  convicted. 

n  the  court  should  be  of  opinion  that  the  said 
conviction  was  legally  and  properly  made,  and  the 
i^peUant  is  liable  as  aforesaid,  then  the  said  con- 
viction is  to  stand ;  but  if  the  court  should  be  of 
opinion  otherwise,  then  the  said  information  to  be 
dismissed. 

Qiven  under  our  hands  this  4th  day  of  Novem- 
ber, 1872,  at  Maidstone,  in  the  County  aforesaid. 

BOMNET. 

Wm.  Balston. 

22  &  23  Yict.  o.  56,  s.  3,  under  which  the  appel- 
lant was  convicted,  enacts  that 

It  shall  be  lawful  for  every  inspeotor  of  weights  and 
luaBareB,  or  other  person  or  persons  dnly  appointed  to 
ioapect  weights anameasnres,  at  all  reasonaole  times  to 
inspect  all  beams,  scales  and  balaooes,  and  weights  and 
measnres,  in  the  possession  of  any  person  selling,  offer- 
ing,  or  ezpoeing^  for  sale,  any  ffoods  on  any  open  groxmd, 
or  in  any  pnbUc  street,  lane,  thoroughfare,  or  other  open 
place ;  and  if  npon  snch  inspection  or  examination,  any 
BQoh  beams,  soaleB,  or  balances,  or  weights,  or  measures, 
shaU  be  found  light  or  unjust,  or  otherwise  contrary  to 
the  provisions  of  thia  Act,  and  the  hereinbefore  recited 
Act  (5  ft  6  WilL  4,  o.  63),  or  if  any  fraud  be  wilfully  com- 
mitted in  the  using  thereof,  the  same  shall  be  liable  to  be 
aeind  and  forfeited,  and  the  person  or  persons  using,  or 
having  in  his  or  her  possession,  any  8u<m  false  or  unjuat 
beams,  scales,  or  balances,  or  light  or  unjust  weights  or 
measures,  shall  be  liable  to  any  penalty  not  exceeding 
five  pounds. 

Gibbons,  for  the  appellant,  contended  that  the 
above  enactment  contemph.ted  only  frauds  in 
&vour  of  the  seller,  and  that  the  present  case 
was  not  within  the  mischief  intendea  to  be  reme- 
died by  the  Act  of  Parliament,  and  that  the  con- 
viction was  wrong.  He  cited  Ccmr  v.  Strvnger  (18 
L  T.  Bep.  N.  S.  S9;  L.  Bep.  3  Q.B.  433). 

Barrow^  in  support  of  the  conviction :  It  is  clear, 
from  the  words  of  the  section,  that  fraud  is  not 
necessary  in  order  to  constitute  the  offence. 
[Blackbubn,  J.-— That  is  not  contended.  The 
question  really  is,  whether  this  enactment,  in 
which  everything  points  to  weights  or  measures 
uigust  against  the  purchaser,  can  be  made  appli- 
oable  to  a  balance  unjust  against  the  seller.]  The 
sectian  was  intended  to  applvto  all  persons  travel- 
ling about  the  country,  and  such  persons  travel 
about  as  much  for  the  purpose  of  buying  as  selling. 
[BUlCKBubn,  J.— But  the  legislature  says  nothing 
about  buying.  Even  supposing  that  the  appel- 
lant actually  uses  the  balance  for  that  purpose.] 
The  Act  incorporates  that  of  5  &  6  Will.  4^  c.  63. 
8. 21,  of  which,  after  providing  that  magistrates  in 
England  and  Scotlano,  and  grand  juries  in  Ireland, 
are  to  procure  stamps  for  inspectors  for  stamping 
all  weights,  &o,,  under  this  Act,  enacts  that 
"every  person  who  shall  use  any  weight  or  measure 
otJier  than  those  authorised  bv  this  Act,  or  some 
ali^ot  parts  thereof  as  hereinbefore  described,  or 
which  has  not  been  so  stamped  as  aforesaid,  except 
as  herdnafter  excepted,  or  which  shall  be  found 
^hi  or  iitherume  tmjuitf  sh^,  on  conviction,  for- 


feit a  sum  not  exceeding  5Z.,  &c"  Now,  a  weisht 
cannot  be  ''otherwise  unjust,"  as  distinguished 
from  "light,"  except  by  being  heavy.*  [Black- 
BUBN.  J. — But  that  enactment  appbes  only  to 
weiffhts.]  The  same  policy  should  surely  be  appli- 
cable to  the  case  of  scales.  [Blackbubn,  J. — ^In 
the  construction  of  penal  Acts  we  cannot  go  upon 
considerations  of  pohcy,  but  upon  the  express  words 
of  the  enactment.]  The  28tn  section  of  the  same 
Act  empowers  justices  and  inspectors  '*  at  all 
reasonable  times  to  enter  any  shop,  store,  ware- 
house, stall,  yard,  or  place  whatsoever  within  his 
jurisdiction,  wherein  goods  shall  be  exposed  or 
Kept  for  sale,  or  shall  be  weighed  for  conveyance  or 
carriage,  and  there  to  examine  the  weights, 
measures,  steelyards,  or  other  weighing  machmes, 
and  to  compare  and  try  the  same  with  the  copies 
of  the  imperial  standard  weights  and  measures 
required  or  authorised  to  be  provided  under  this 
Act ;  <^<^  ^  upon  such  examination  it  shall  appear 
that  the  said  weights  or  measures  are  lignt,  or 
otherwise  unjust,  the  same  shall  be  liable  to.be 
seized  and  forfeited,  Sue,"  showing  that  the  policy 
of  the  legislature  was  intended  to  be  the  same  in 
the  case  of  steelyards  or  weighing  machines,  and 
in  that  of  weights. 

Blackbubn,  J. — ^I  am  of  opinion  that  the  argu- 
ment in  support  of  the  conviction  is  untenable. 
All  the  provisions  of  the  enactment  under  which 
the  appellant  was  convicted,  are  directed  against 
sellers  usins  unjust  weights.  There  is  no  provi- 
sion in  the  Act  against  buyers  doing  so,  probably 
because  such  a  case  is  a  very  unusual  one ;  at  any 
rate  there  is  no  such  provision,  and  the  conviction 
cannot  be  sustained. 

QuADf,  J. — K  there  were  a  pi^vision  in  the  Act 
under  which  the  appellant  was  eonvicted,  that  a 
seller  using  an  "  incorrect "  weighing  machine,  I 
should  agree  with  the  argument  for  the  respon- 
dent ;  but  the  3rd  section  contemplates  only  the 
case  of  a  seller  usin^  an  unjust  or  light  weight. 
That  must  mean  unjust  as  regards  the  buyer.  The 
legislature  not  having  provided  for  the  rare  case 
of  a  seller  using  a  wei^iing  machine  unjust  against 
himself,  and  the  justices  naving  negatived  fraud 
on  the  part  of  the  appellant,  I  am  of  opinion  that 
the  appellant  is  entitled  to  judgment. 

Attorneys  for  appellant, 

Attorneys  for  respondent,  Pailmer,  BnZZ,  and  Fry. 

Judgment  far  appdUmt. 


Monda/yt  June  2, 1873. 
Beg  v.  Cubzon  aitd  othbbs. 

Beerhouse  licensed  on  the  1st  May  1869 — Refusal  to 
grant  certificate  after  lapse  of  licence — Discretion 
of  justices— 32  f  33  Vict,  c,  27,  s,  19. 

The  applicant,  who  on  the  1st  May  1869,  held  a 
licence  to  sell  beer  on  his  premises  under  11  Geo, 
4^1  WUl  4,  c.  64.  s.  2,  did  not  apply  for  a  cer^ 
tificaie  v/nder  sect,  19  of  The  Wine  a/nd  Beerhouse 
Act  1869,  ai  the  licensing  meetings  of  1870  or 
1871 ;  and  vn  1872  the  justices,  in  the  exercise^  of 
their  discretion,  under  sect,  3  of  The  Intoxicating 
Liquors  {Licenses  Su^vension^  Act  1871,  refused 
his  applicoMon  for  such  cerHficaie.  The  Licens' 
vngAct  1872  repeals  the  said  Act  of  1871,  but  in 
1873  the  justices  again  reused  the  applicant  a 
cerUJicaie,  and  upon  grounds  other  than  those 
Umited  by  the  Act  of  1869. 

Held  upon  mandamus  to  (he  justices  to  grant  a  eer- 
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HJicate,  that  the  Ivmitcdion  of  the  jtuOoea*  discre- 
tion inn  the  Act  of  1869  wppUed  only  to  a  Ucence 
eonetmg  at  the  time  of  the  cmpUccUion  for  a  certir 
ficcUe  ;  thai  the  law  before  the  Act  of  1871  was  the 
same  as  decla/red  by  sect.  3  of  thai  Act,  and  there- 
fore  is  not  affected  by  its  repeal;  and  that  the 
justices  had  jwrisdiction  to  refuse  this  certificate 
upon  any  grownds  which  jusHfied  the  refusal  of  a 
certificate  for  a  new  Ucence, 
This  waa  a  rale  for  a  mcmdamvus  to  certain  licensing 
justices  of  the  county  of  Middlesex,  directing  them 
to  grant  or  to  renew  to  Isaac  Coney  a  licence  to 
sell  beer  by  retail,  to  be  consumed  on  the  pre- 
mises in  a  beerbonse  called  the  Malyem  Tavern, 
in  Malvem-road,  Ealbom,  Middlesex. 

It  was  stated  upon  affidavit  by  the  said  Isaac 
Coney  that  he  had  been  the  freeholder  of  the  said 
house,  and  had  carried  on  the  trade  of  a  beer^ 
retaiLer  therein  for  nine  years.  In  1868  h6  applied 
to  the  said  licensing  justices  for  a  spirit  licence, 
but  was  refused  on  the  ground  that  the  house  waa 
too  dilapidated.  In  1869  he  sold  the  freehold 
and  took  the  land  on  a  building  lease  for  a  term  of 
ninety  years.  The  licence  to  the  old  house  con- 
tinued in  force  until  Oct.  1869;  and  until  the 
passing  of  the  Beerhouse  Act  {22  &  33  Yict.  o.  27), 
on  the  12th  Julv  1869,  every  holder  of  a  beer 
licence  was  entitled,  under  11  Greo.  4&1  WilL  4. 
c  64,  s.  2,  and  the  several  Acts  amending  it,  to  renew 
his  licence  as  of  right  on  paying  the  proper  excise 
duties  in  October  of  each  year. 

By  the  Beerhouse  Act  1869  (s.  19),  it  was 
declared  that  *' where  on  the  1st  May  1869,  a 
licence  under  any  of  the  said  recited  Acts,"  that  is 
to  say,  the  said  Act  of  11  Geo.  4  &  1  Will.  4,  and 
the  said  amending  Acts  ''is  in  force  with 
respect  to  any  house  or  shop  for  the  sale  by 
retail  therein  of  beer,  cider,  or  wine,  to  be  con- 
sumed on  the  premises,  it  shall  not  be  lawful  for 
the  justices  to  refuse  an  application  for  a  certificate 
for  the  sale  of  beer,  cider,  or  wine,  to  be  consumed 
on  the  premises,  in  respect  of  such  house  or  shop, 
except  upon  one  or  more  of  the  grounds  upon 
whicn  an  application  for  a  certificate  under  this 
Act  in  respect  of  a  licence  for  the  sale  of  beer, 
cider,  or  wine,  not  to  be  consumed  on  the  pre- 
mises, may  be  refused  in  accordance  with  this 
Act." 

The  said  Isaac  Coney  did  not,  nor  did  his  said 
house,  come  within  any  of  the  exceptions  men- 
tioned in  the  said  Act,  which  was  declared  to 
remain  in  force  for  two  years  from  the  passing 
thereof  (July  1869),  and  until  the  end  of  the  then 
next  session  of  Parliament :  and  by  the  Beer  House 
Amendment  Act  1870  (33  &  34  Vict.  c.  29,  July 
1870),  the  principal  Act  was  continued  in  force  for 
two  years  from  July  1870,  and  until  the  end  of  the 
then  next  session  of  Parliament.  The  Excise 
Licence  for  this  house,  which  wrs  in  force  on  the 
1st  May  1869,  expired  in  Oct.  1869,  and  as  the  said 
Isaac  Coney  was  then  about  to  pull  down  the  old 
building  and  erect  a  new  one  on  the  site  thereof, 
and  would  for  a  long  time  have  no  use  for  a 
licence,  he  considered  it  ud necessary  to  renew 
it  until  the  new  house  was  built ;  and  he  did  not 
renew  it,  but  relied  on  his  right  to  a  licence  at  any 
time  under  the  said  Beerhouse  Act  1869. 

He  was  unable  for  want  of  funds  to  begin  the 
rebuilding  of  the  house  until  June  1870,  but  it 
was  finished  in  time  for  an  application  for  a  licence 
in  March  1871,  when  he  applied  for  a  spirit  licence 
which  was  refused ;  and  as  he  had  not  given  alter- 


native notices  for  a  beer  licence,  he  did  not  apply 
for  one. 

He  believed  he  was  entitled  as  of  right  to  a 
renewal  of  his  beer  licence  in  March  1872  (the 
Beerhouse  Act  1869  being  then  still  in  force).  Bat 
the  Intoxicating  Liquors  (Licences  Suspension) 
Act  1871  (34  &  35  Yict.  c.  88)  was  passed  in  the 
mean  time  (Aug.  1871),  and  by  that  Act, which  was 
to  continue  in  foroe  and  until  the  1st  Sept.  1872 
only,  a  discretion  was  given  (sect  3),  to  the  lustioea 
to  grant  or  refuse  a  renewal  of  licences  in  force  on 
the  Ist  May  1869,  and  his  application  for  a  beer 
licence  in  March  1872  was  refused  by  the  justioes 
in  the  exercise  of  such  discretion. 

By  the  Licensing  Act  1872  (35  &  36  Yict.  c.  94), 
the  Intoxicating  Liquors  (Licenses  Suspension) 
Act  was  repealed,  and  the  Beerhouse  Act  1869 
was  made  perpetual,  and  believing  that  by  such 
repeal  the  discretion  of  the  justices  to  granii  or 
refuse  a  certificate  or  licence  was  taken  away,  and 
his  absolute  right  to  such  certificate  or  licence 
to  the  said  tavern  revived,  the  said  Isaac  Coney 
applied  to  the  said  Edward  Cecil  Carzon,  Major- 
General  Sir  Charles  Bamston  Daubeney,  and  Wm. 
Bird,  the  above-named  justices  assembled  at  the  ad- 
journed ffeneral  annual  licensing  meeting  for  thesaid 
division  neld  at  the  Yestry-hall,  Kensington,  i^ore- 
said,  on  the  25th  March  1873,  for,  and  demanded 
a  renewal  or  grant  of,  a  certificate  or  licence  in 
respect  of  the  said  Malvern  tavern  as  of  right,  bat 
the  said  justices  refused  to  grant  such  certificate 
or  licence,  they  considering  Siey  had  no  power  to 
grant  it.  All  proper  notices  required  by  the 
statute  in  that  behalf  were  given. 

There  has  not  during  the  whole  of  the  said 
tenacy  or  ownership  of  the  said  premises,  been  any 
complaint  or  proceeding  whatever  against  the  said 
Isaac  Conev,  in  respect  of  his  conduct  of  the  bosi- 
ness  carried  on  thereat  or  otherwise,  but  he  has 
during  the  whole  of  the  time  conducted  the  said 
business  in  a  respectable  and  orderly  manner,  and 
he  has  on  the  faith  of  his  right  to  a  renewal  of  the 
licence  so  in  foroe  on  the  Ist  May  1869,  as  afore- 
said, laid  out  20002.  in  rebuilding  the  said  tavern, 
which  is  specially  adapted  for  the  purposes  of  an 
inn  or  beer-house,  but  is  unfitted  for  any  other 

Eurpose,  and  he  believes  himself  to  be  aggrieved 
J  the  refusal  of  the  above-named  iustices  to  grant 
him  a  licence  or  certificate  to  sell  beer  in  the  said 
tavern,  to  be  consumed  on  the  premises. 

Bosanquet  showed  cause  against  the  rule  on 
behalf  of  the  licensing  justices :  —  The  third 
section  of  the  Act  of  1871,  the  whole  of  which 
Act  is  repealed  by  the  Act  of  1872,  cer- 
tainly recognises  the  existence  of  doubts  as  to  the 
discretion  of  justices  in  a  case  like  this ;  the  words 
are :  **  Whereas,  under  the  Wine  and  Beerhouse  Act 
1869,  and  the  Wine  and  Beerhouse  Act  Amend- 
ment Act  1870,  justices  are  prohibited  in  the  case 
of  any  house  or  shop  with  respect  to  which  a 
licence  for  the  sale  by  retail  therein  of  beer,  cider, 
or  wine,  was  in  force  on  the  1st  day  of  May  1869, 
from  refusing  an  application  for  a  certificate  in 
respect  of  such  house,  except  upon  the  grounds 
therein  mentioned,  and  doubts  have  arisen  whether 
such  prohibition  extends  to  the  case  of  an  applica- 
tion for  a  certificate  with  respect  to  any  such  honse 
or  shop,  if  the  licence  which  was  in  force  on  the 
Ist  May  1869,  or  any  certificate  since  granted  in 
respect  of  the  said  house  or  shop,  has,  by  for* 
feiture,  lapse  of  time,  or  otherwise,  ceased  to  be  in 
force ;  and  it  is  expedient  to  remove  such  doabts : 
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it  is  therefore  hereby  declared,  that  in  the  case  of 
tnj  BQch  application  the  justices  may,  in  their 
diflcretion,  reruse  the  application  upon  any  ground 
apon  which  they  might  refuse  the  appucation,  if 
made,  for  »  certificate  with  respect  to  any  houso  or 
shop  with  respect  to  which  a  licence  was  not  in 
force  en  the  Ist  day  of  May  1869/'  If,  however, 
it  can  be  shown  that  the  law  under  the  Act  of 
1869  ought  to  be  interpreted  as  it  is  declared  in 
sect  3  of  the  Act  of  1871,  without  the  aid  of  this 
declaratory  BectioD^thernMndamus  should  be  refused. 
Vow  section  19  of  the  Act  of  1869  implies  through- 
oat  that  the. applicant,  whom  the  justices  are  pro- 
hibited from  rerasing  a  certificate,  not  only  has  a 
licence  on  the  Ist  Jk&y  1869,  but  alsolias  a  licence 
in  existence  at  the  time  of  the  application.  The 
subject  of  the  section  is  the  renewal  of  existing 
ticences,  and  there  can  be  no  renewal  of  a  licence 
which  has  been  dropped  for  three  years. 

Field,  Q.G.  and  iealey,  supported  the  rule. — 
This  was  a  case  in  which,  except  for  the  3rd  sec- 
tion of  the  Act  of  1871,  the  justices  had  discretion 
to  refuse  »  certificate  only  for  the  reasons  men- 
tioned in  sect.  8 ;  neither  of  those  reasons  exists 
here,  and  the  Act  of  1871  is  now  repealed,  so  the 
jastioes  are  bound  to  fraut  a  certificate. 

Boianqttet  called  the  attention  of  the  court  to 
Hargreaves  y.  Dawson' (24  L.  T.  Bep.  N.S.  428). 

Blackbubn,  J. — That  case  is  exactly  in  point ; 
the  circumstances  are  like  these  with  the  excep- 
tion that  there  the  licence  was  forfeited  by  tne 
misconduct  of  the  tenant  instead  of  being  allowed 
to  lapse  by  the  applicant,  as  in  this  case.  The 
licensing  justices  had  refused  a  certificate  upon 
other  grounds  than  those  limited  by  sect.  8, 
althougn  the  house  was  licensed  on  the  1st  May 
1869.  The  licence  was  lost  on  account  of  the  per- 
sonal misconduct  of  the  then  tenant  at  the  licensing 
meeting  in  Aug.  of  that  year,  and  in  the  following 
Aaff.  1d70  the  application  for  a  certificate  by  the 
landlord  was  recused.  This  court,  consisting  of 
Gookbum,  C.J.  Mellor  and  Lush,  JJ.  held  in  May 
1871  that  the  justices  had  a  right  to  exercise  their 
discretion,  as  at  the  time  there  was  no  existing 
licence.  If  the  Legislature  had  been  aware  of 
that  decision,  the  3rd  section  mi^ht  haye  been 
omitted  firom  the  Act  of  1871.  But  without  the 
authority  of  that  case  I  was  prepared  to  come  to 
the  same  conclusion.  I  think  that  case  is  quite 
right,  and  if  sect.  19  of,  the  Act  of  1869  stood 
alone,  without  the  declaratory  interpretation  of 
sect.  3  of  the  Act  of  1871,  it  should,  although 
clumsily  worded,  apply  only  to  licences  in  exist- 
ence at  the  time  of  application,  which  had  existed 
from  the  1st  May  1869.  That  being  so,  the 
justices  here  had  power  to  exercise  an  unlimited 
discretion,  and  refuse  this  application  for  a  certi- 
ficate upon  other  grounds  than  those  mentioned 
in  the  Act  of  1869.  The  applicant  was  in  the  same 
position  as  if  he  were  asking  for  an  entirely  now 
licence.    The  rule,  thereibre,  will  be  discharged. 

QvAiN,  J.— I  am  of  the  same  opinion,  and  I  had 
^arrived  at  the  same  conclusion  as  that  of  the 
judges  in  Hargreaves  y.  Dawson  before  I  saw  the 
report  of  the  case. 

ARcmfiALD,  J. — I  am  of  the  same  opinion.  This 
interpretation  of  the  19th  section  of  the  Act  of 
1869  has  conyenience  as  well  as  simplicity  on  its 
side.  If  this  privilege  to  holders  of  licences  in 
May  1869  were  not  limited  to  the  time  of  the  con- 
unuanoe  of  the  licences,  application  as  of  right 
might  be  made  after  the  lapse  of  any  number  of 


years.  The  Legislature,  by  the  Act  of  1871,  pro* 
vided  for  any  doubts  upon  the  subject,  but  in  1872 
repealed  that  provision.  I  have,  however,  no  doubt 
about  the  meaning  of  the  Act  of  1869,  without  the 
assistance  of  the  Declaratory  Act  of  1871. 

Bule  discharged. 

Attorneys  for  applicant,  Hunter,  Owatkin  and 
Co. 

Attorneys  for  Justices,  0.  and  J.  AUen  and  Son. 


Wednesday,  Jvme  4, 1873. 
HuoGiNs  V.  Wakd. 

Contagious  Diseases  {Animals)  Act,  1869  (32  Sr  33 
Vict.  c.  70) — Order  in  Council — Notice  to  poUce — 
Proof  of  order — Amount  of  penalties. 
The  appellant  was  convicted  at  petty  sessions  under 
an  order  in  council  made  m  pursuance  of  the 
Contagious  Diseases  (Animals)  Act  1869,  for 
having  in  his  possession  six  ammals  ejected  with 
a  contagious  or  ir^ectious  disease,  and  neglecting 
with  all  practicable  speed  to  aive  notice  to  a  police 
constable  of  the  fact  of  the  animals  being  so 
affected,  cmd  he  was  fined  £30.  It  was  proved 
tnal  the  inspector  discovered  these  diseased  <mim^ 
amongst  others  which  were  sound  upon  the  a/ppelr 
lant*s  premises,  hut  no  proof  was  given  that  the  ap- 
pellani  had  or  had  not  given  the  requvred  notice  to 
a  'police  constable.  A  copy  of  the  said  order  in 
council  purporting  to  be^mted  by  the  Oovemment 
printers  was  produced  vn  evidence,  but  it  was  not 
proved  thai  the  order  was  published  in  the  London 
G^ette,  as  reauired  by  sect,  81.  This  order  im- 
poses no  penalties  for  offences  against  the  same, 
as  provided  by  nect  75. 
Held,  upon  appeal,  that  the  conviction  was  valid,  a/nd 
that  the  penalty  was  not  too  large  under  sect.  10^. 
This  was  a  case  stated  by  two  justices  for  the 
county  of  Norfolk  under  20  &  21  Vict.  c.  43. 

At  a  petty  sessions  holden  at  the  Sessions 
House  in  Diss,  in  and  for  the  division  of  Diss,  in 
the  county  of  Norfolk,  on  the  25th  Sept.  1872,  an 
information  preferred  by  John  Ward  (hereinafter 
called  the  respondent),  against  Charles  Huggins 
(hereinafter  called  the  appellant),  under  the  order 
of  Privy  Council  made  on  the  20th  Dec.  1871, 
under  the  Contagious  Diseases  (Animals)  Act, 
1869,  hereinafter  called  the  Act,  charging  for 
that  he  the  said  Charles  Huggins  on  the  8th  Aug. 
1872,  at  Shelfanger,  in  the  said  county,  unlawfully 
was  guilty  of  a  certain  offence  against  a  certain 
order  of  rrivy  Council,  duly  made  and  published 
on  the  20th  Dec.  1871,  under  the  Act,  and  then 
in  force  in  the  said  parish  of  Shelfanger  (that  is 
to  say),  that  he  had  in  his  possession,  or  in  his 
charge,  fourteen  animals,  to  wit,  eight  bullocks, 
three  tups,  and  three  lambs,  affected  with  a  con- 
tagious or  infectious  disease,  and  that  he  neglected 
with  all  practicable  speed,  to  give  notice  to  a 
police  constable  of  the  fact  of  the  animals  being  so 
affected,  contrary  to  the  order  and  statute,  was 
heard  and  determined  by  the  justices,  the  said 
parties  respectively  being  then  present ;  and  upon 
sach  hearing,  the  case  against  the  said  Charles 
Huggins  with  reference  to  the  said  eight  bullocks 
was  not  proved  to  the  justices'  satisfaction,  but 
with  reference  to  the  said  three  taps  and  three 
lambs,  the  appellant  was  duly  convicted  before 
them  of  the  said  offence,  and  they  adjudged  him 
to  pay  a  fine  of  £5  per  head  on  the  said  three 
tups  and  three  lambs  (£30),  and  £1  lis.  6(2.  costs 
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to  be  levied  by  diatress,  and  in  default  to  be  oom- 
mitted  to  Norwich  Castle  for  two  months  with 
hard  labour  unless  sooner  paid.  And  whereas  the 
appellant  being  dissatisfiea  with  the  justioes'  de- 
termination upon  the  hearing  of  the  said  informa- 
tion as  being  erroneous  in  point  of  law  had,  pur- 
suant to  sect.  2  of  the  said  statute,  20  &  21  Vict, 
c.  43,  duly  applied  in  writing  to  state  and  sign  a 
case  setting  forth  the  &GtR  and  the  gprounds  of 
their  determination  as  aforesaid,  for  the  opinion  of 
this  court,  and  had  duly  entered  into  a  recogni- 
sance as  required  by  the  said  statute  in  Siat 
behalf. 

Therefore  the  said  justices,  in  compliance  with 
the  said  application  and  provisions  of  the  said  sta- 
tute, did  tnereby  state  and  sign  the  following  case: 

Upon  the  hearing  of  the  information  it  was 
proved  on  the  part  of  the  respondent,  and  found  as 
a  fact,  that  the  respondent  was  a  superintendent  of 
police  for  the  division  of  Diss,  in  the  said  county. 
That  a  bill,  a  copy  of  which  is  annexed  to  this  case, 
marked  "  A,"  was  posted  up  in  Shelfanger. 

The  respondent  put  in  evidence  a  copy  of  the 
Order  of  Privy  Council,  dated  20th  Dec.  1871,  and 
numbered  341,  purported  to  be  printed  by  the 
Grovemment  printer.  A  similar  copy  formed  part 
of  this  case. 

The  respondent  produced  a  printed  copy  of  the 
Norwich  Mercury  newspaper  of  the  11th  Dec.  1869, 
containing  an  advertisement,  of  which  the  following 
is  a  copy  : 

Contagions  IKaaases  (AnimalB)  Act  1869. 
CSonnty  of  Norfolk. 

The  local  authority  aotmg  imder  the  said  Act  has 
made  the  following  regiQatioxiB : 

The  local  authority  of  the  ooonty  of  Norfolk  gives 
power  and  authority  to  the  police  omoera  of  the  county 
conatabol&ry,  subject  to  auoh  orders  as  may  from  time  to 
time  be  given  by  the  chief  constable,  to  perform  all  such 
acts  and  obserre  all  each  things  as  may  be  necessary  in 
the  carrving  out  of  the  82nd  clause,  and  any  other  provi- 
sion of  the  Contagions  Diseases  (Animals)  Act  1869,  and 
orders  of  the  Privy  CouDoil  conaeouent  thereon.  ATiiTnft.l« 
affected  with  plenro-pnenmonia  ahall  only  be  moved  for 
the  pnrpoae  of  immediate  alaughter,  and  to  the  neareat 
slanghter-honse  or  other  convenient  place. 

Chas.  B.  Gilkan, 

Norwich,  4th  Dec.  1869.  Deputy  Clerk,  9928. 

and  the  justices  received  the  same  in  evidence, 
and  as  proof  of  the  fact  stated  in  such  advertise- 
ment. 

It  was  further  proved  on  the  part  of  the  re- 
spondent, and  found  as  a  fact,  that  on  the  8th 
Aug.  1872,  Edward  James  King,  who  is  a  vete- 
rinary surgeon,  and  inspector  for  the  Diss  district 
under  the  Act,  went  to  the  appellant's  pre- 
mises at  Shelfanger,  and  there  found  eighty-one 
sheep,  amongst  which  were  three  tups  and  three 
lambs,  which  were  suffering  from  foot  and  mouth 
disease,  which  was  infectious. 

No  publication  of  the  said  order  of  the  Privy 
Council  in  the  London  Qazette^  or  in  any  local 
newspaper  was  proved. 

No  proof  was  given  that  the  defendant  had  not 
given  the  required  notice  to  a  police  constable. 

It  was  contended  on  the  part  of  the  appellant, 
that  there  was  no  proof  of  the  publication  in  the 
London  Oazette  or  the  said  oraer  of  the  Privy 
Council,  dated  the  20th  Dec.  1871 ;  that  there  was 
no  proof  of  the  publication  of  the  said  order  by 
the  local  authority  in  any  local  paper  or  other- 
wise ;  that  the  said  justices  had  no  power  to  in- 
flict any  penalty,  inasmuch  as  no  penalty  was 
fixed  by  the  said  order  of  the  20th  Dec.  1871 ; 


that  in  the  event  of  their  having  power  to  inflict 
a  penalty  it  must  not  exceed  20L,  as  the  Privy 
Council  could  not  have  fixed  a  larger  sum ;  thi^ 
there  was  no  proof  that  notice  of  the  appearance  of 
a  contagious  disease  amongst  the  said  animals  had 
not  been  given  to  a  police  constable,  as  required 
by  the  said  order. 

It  was  frlrther  contended  on  the  part  of  the 
appellant  that  evidence  of  the  posting  of  the  said 
bill  marked  "  A."  was  inadmissible,  as  there  was 
no  proof  that  it  came  to  the  knowledge  of  the 
appellant,  but  the  justices  admitted  such  evidence. 

It  was  further  contended  on  the  part  of  the 
appellant  that  evidence  of  the  said  advertise- 
ment in  the  Norwieik  Mercury  was  improperly  ad- 
mitted, it  being  of  a  date  anterior  to  the  said 
order  of  councU,  and  it  not  being  brought  to  the 
knowledge  of  the  appellant ;  but  the  justices  ad- 
mitted the  evidence. 

The  justices,  however,  being  of  opinion  that  by 
the  Documentary  Evidence  Act  1868,  sect.  2,  prima 
fade  the  evidence  of  any  order  issued  before  or 
after  the  pairing  of  that  Act  by  the  Privy  Council 
may  be    given  in  all   courts   of  justice  by  the 
production  of  a  copy  of  such  order  purporting 
to  be  printed  by  the  Government  pnnteri  hela 
that  the  Act,  sect.  81,  requires   the  publication 
in  some  newspaper  circulating  in  the  district  of 
the  local  authority  of  such  orders  only  as  are  sent 
to  the  local  authority  bvthe  Privy  Council  for 
publication,  and   that   the  said   order  of  Privy 
Council  of  20th  Dec.  1871  was  not  sent  to  the  local 
authority  for  such  publication,  nor  did  it  appear 
on  the  £Ebce  of  the  order  that  it  was  the  intention  of 
the  Privy  Council  that  it  should  be  so  published ; 
that  with  respect  to  any  publication  of  the  order 
either  in  the  London  Gazette,  or  in  a  local  news- 
paper, (if  the  latter  should  be  held  to  be  necessary), 
it  was  not  necessary  for  the  purpose  of  esta- 
blishing their  jurisdiction,  to  give  proof  of  such 
publication,  as   the  Act  does  not   say  that  the 
orders  of  the  Privy  Council  shall  be  absolutely  void 
if  not  so  published ;  and  it  was  held  by  Coleridge, 
J.,  that  where  *'  the  Legislature  requires  a  tlimg 
to  be  done,  not  in  itself  essential  to  the  validity  S 
it,  and  does  not  in  terms  specify  what  shall  be  the 
consequence  of  non-complumoe,  the  court  wiU  not 
make  that  consequence  to  be  an  avoidance  of  the 
whole,  and  for  a  good  reason" — see  Le  Feuvre  v. 
MiOcr  (26  L.  J.,  N.  S.,  1857,  M.  C.  p.  175,  178)— 
and  further  the  Act  (sect.  42)  declares  that  any 
want  of  or  defect  or  irregularity  in  publication 
shall  not  invalidate  an^  oraer.    The  sect.  75  per- 
mits the  Privy  Council  to  impose  penalties  for 
offences  against  the  orders  not  exceeding  the  sum 
of  £20  for  any  such  oSence,  and  so  that  in  every 
such  order  provision  be  made  that  a  penalty  less 
than  the  maximum  may  be  ordered  to  be  paid ; 
that  every  order  shall  have  the  like  force  and 
effect  as  if  it  had  been  enacted  by  this  Act.     Sect. 
103  enacts  if  any  persoil  is  guilty  of  any  offence 
against  any  order  or  regulation  made  by  the  Privy 
Council  in  pursuance  of  this  Act,  he  shall  fbr 
eveiT  such  offence  (except  as  otherwise  provided 
in  this  Act,  and  except  where  a  less  penalty  is 
provided  in  any  such  order  or  regulation)  be  liable 
to  a  penalty  not  exceeding  £20,  where  any  suoh 
offence  is  committed ;  with  respect  to  more  than 
four  animals,  a  penalty  not  exceeding  51.  for  each 
animal  may  be  imposed  instead  of  the  penalty  of 
20Z.    The  justices  considered  that  in  sect.  75  the 
I  word  "  may,*'  aa  to  the  imposition  of  penalties  by 
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the  Friyy  Goancil,  wa?  penmssive,  and  not 
ifflperative,  and  that  the  Privy  Council  not 
hariDg  thought  fit  to  exerciBO  the  power  in  this 
nspect  the  amount  of  the  penalty  was  not  other- 
wise provided  in  the  Act,  nor  was  a  less  penalty 
proviaed  by  the  order,  and,  therefore,  the  case 
came  within  the  limits  of  sect.  103.  If  the  word 
"may"  above  referred  to  must  be  taken  as  im- 
perative, the  order  itself,  as  it  seemed  to  them, 
mnst  be  avoided  by  the  omission.  The  Order  in 
Coancil,  part  2,  sect.  19,  sub.  sect.  2,  does  not  limit 
ibe  parties  to  whom  notice  is  to  be  given  to  the 
police  constables  of  the  county;  therefore,  proof 
of  notice  not  having  been  given  is  simply  impos- 
sible, and  if  it  were  so  limited  the  fact  that  the 
Norfolk  police  force  consists  of  231  constables  of 
different  grades,  dispersed  throughout  the  length 
and  breadth  of  the  county,  brought  the  justices  to 
(he  conclusion  that  it  was  not  necessary  for  the 
Drosecutor  to  prove  the  negative ;  but  the  defen- 
aant  might  prove  the  affirmative  in  his  defence  if 
he  would  have  the  advantage  of  the  same  section 
(11  &  12  Yict.  c.  43  s.  14). 

The  questions  of  law  arising  on  the  above  state- 
ment were — First,  whether  tne  said  justices  had 
power  to  inflict  any  penalty  for  the  offence 
charged  in  the  said  information;  secondly,  whether 
the  said  justices  had  any  power  to  inflict  a  greater 
penalty  than  201. ;  thirdly,  whether  it  was  neces- 
sary there  should  have  been  proof  that  no  notice 
was  given  to  a  police  constable  of  the  appearance 
of  a  contagious  disease  amongst  the  said  animals. 

If  the  court  should  be  of  opinion  that  the  said 
conviction  was  legally  and  properly  made,  and  the 
appellant  was  liable  as  aforesaid,  then  the  said  con- 
viction was  to  stand ;  but  if  the  court  should  be  of 
opinion  that  the  appellant  upon  the  evidence  given 
was  liable  to  no  greater  penalty  than  202.  under 
the  Order  in  Council,  then  the  penalty  was  to  be 
reduced  to  202. ;  but  if  the  court  should  be  of 
opinion  otherwise,  then  the  said  information  was 
to  be  dismissed. 

The  foUowinff  is  a  copy  of  the  bill  marked  "A," 
referred  to  in  the  case : 

Contagious  Disbasbs  (Animals). 
Important  partloiilarB  in  the  Aot  of  Parliament,  and 
ozdan  of  Privy  Ooonoil  relating  thereto. 

DiBBASED  AnIKAI.8. 

1.  The  term  oontagions  or  infections  disease  inolndes 
eattte  plagne,  plenro  -  pnemnonia,  foot  and  month 
diaeaae,  sheep  pox,  sheep  soab,  and  glanders  in  horses. 

2.  When  any  snoh  oontagions  or  infeotioos  disease 
^ipears,  the  owner  or  person  in  oharge  shall,  as  far  as 
praotioable,  separate  snoh  affected  animal  from  other 
animals  not  affected.  In  the  case  of  cattle  plague,  plenro- 
poenmonia,  sheep  pox,  and  sheep  soab,  this  is  impera- 
tive. 

8.  On  the  api)earano6  of  any  contagions  disease  as 
above,  the  owner  or  person  in  charge  shall,  with  all 
praetioable  speed,  give  notice  of  the  same  to  a  police 
oomatable. 

4.  All  sheds  and  places  used  by  animals  so  affected  are 
forthwith  to  be  cleuised  and  disinfected. 

Mabksts,  Faibs,  and  Sales. 
If  any  pmon  exposes  in  a  market  or  fair,  or  in  any  sale- 
jud,  pnoUc  or  private,  or  places  in  any  lair  or  other 
place  adjacent  thereto,  an  animal  affected  with  conta- 
gions or  infections  disease,  snoh  person  is  guilty  of  an 
offence ;  and  the  animal  or  horse,  if  affected  with  cattle 
plague,  sheep  pox,  or  glanders,  may  be  slaughtered  with- 
oot  oom^nsation ;  if  affected  with  any  other  contagious 
disease,  it  may  be  detained  and  kept  in  isolation  at  the 
eipeose  of  the  owner,  consignor,  or  consignee. 

Moving  of  Animals. 
If  any  person  places  or  keeps  on  any  uninolosed  lands 
or  ooDunon,  or  in  a  field  insufficiently  fenced,  or  on  the 


side  of  the  highway,  or  causes  to  be  driven  on  a  highway 
or  thoroughfare,  or  transported  by  any  conveyance  or 
horse  or  animal  affected  with  any  contagious  ^sease  as 
above,  such  person  is  guilty  of  an  offence  against  the 
law. 

Infected  Places. 

1.  Places  declared  infected  because  of  cattle  plague  or 
sheep  pox  will  be  kept  in  strict  isolation ;  and  no 
animal  dead  or  alive,  or  part  or  refuse  Ac,  of  any  animal, 
shall  be  removed  therefrom  till  the  restriction  be  removed. 

2.  Where  pleuro-pneamonia  is  declared  to  exist,  the 
premises  and  lands  contiguous  in  the  same  occupation 
shall  be  treated  as  infected  on  the  declaration  of  the 
inspector,  and  no  cattle  so  affected  shall  be  moved  from 
such  fields  or  premises  except  for  immediate  slaughter, 
according  to  the  regulations  of  the  local  authority.  Nor 
shall  any  other  cattle  be  moved  therefrom  without  a 
licence  signed  by  an  officer  of  the  local  authority  certify- 
ing that  such  cattle  were  not  affected,  and  had  not  been 
in  contact  with  affected  cattle.  This  restriction  will  last 
till  thirty  days  after  the  disappearance  of  the  disease,  as 
declared  by  an  officer  of  the  focal  authority.  Where  foot 
and  mouth  disease  exists  cattle  affected  and  those  herded 
with  them  are  not  to  be  moved  from  the  premises  or  fields 
contiguous  in  the  same  occupation^  except  for  immediate 
slaughter,  according  to  the  regulations  of  local  authority, 
or  under  a  licence  signed  by  an  officer  of  the  local  autho- 
rity. This  restriction  will  last  till  ten  days  after  the 
disappearance  of  the  disease,  as  declared  by  the  officer 
of  the  local  authority.  ^ 

Offences  and  Penalties. 

Whoever  shall  act  in  contravention  of  any  of  the 
regulations  specified  above  shall  be  liable  to  a  penalty  of 
^£20,  and  in  tne  case  of  animals  a  penalty  of  £5  for  each 
animal,  in  lien  of  the  general  penalty.  But  certain 
offences  such  as  doing  anything  without  a  licence  for 
which  a  licence  is  required,  or  obtaining  a  licence  under 
false  representations  or  using  a  fictitious  or  expired 
licence,  or  untruthfully  acting  with  intent  to  evade  the  Act 
of  Parliament  and  orders  of  the  Privy  Council,  shall  be 
liable  to  three  months'  imprisonment  with  hard  labour  in 
lieu  of  fine. 

The  police  have  power  to  bring  to  justice  persons 
offending  against  these  laws,  and  are  authorised  by  tiie 
local  authority  to  take  all  sack  steps  as  may  be  necessary 
for  executing  them.  This  duty  they  have  my  orders  to 
perform  firmly,  but  with  all  propriety  and  consideration, 
and  it  is  the  interest  of  all  persons,  whether  cattie  dwnera 
or  meat  consumers,  to  render  them  every  assistance  in 
so  doing,  particularly  in  giving  information  of  diseased 
cattie  being  brought  to  market,  or  into  the  county  gene- 
rally, either  by  cattie  dealers  or  other  persons.  I  invite 
this  assistance  because  it  is  onW  by  a  little  temporary 
sacrifice  and  the  co-ooeration  of  all  classes  that  those 
diseases  can  be  speeoily  overcome,  and  these  serious 
restrictions  be  removed. 

G.  Black,  Lt.-Col., 
Chief  Constable  of  Norfolk. 

Constabulary  Office,  Norwich, 
29th  Nov.  1869. 

The  Order  in  Goancil  may  be  found,  although  it 
was  not  BO  proved  at  the  nearing  before  the  jus- 
tices, in  a  supplement  to  the  London  Gazette  of 
20th  Dec.  1871.  ^y  sect.  19  of  the  said  Order, 
"  Every  person  having  in  his  possession,  or  under 
his  charge,  an  animal  (^including  a  horse)  affected 
with  a  contagious  or  infectious  disease,  shall 
observe  the  following  rules : — (1)  He  shall,  as  far 
as  practicable,  keep  such  animal  separate  from 
animals  not  so  affected.  (2)  He  shaU,  with  all 
practicable  speed,  give  notice  to  a  police-constable 
of  the  fact  of  the  animal  being  so  affected.  Such 
police-constable  shall  forthwith  give  notice  thereof 
to  the  inspector  of  the  local  authority,  who  shall 
forthwith  report  the  same  to  the  local  authority, 
and  (except  m  the  case  of  foot  and  mouth  disease) 
to  the  Privy  Council."  The  Privy  Council  has 
not  in  any  order  imposed  penalties  for  offences 
against  the  same  under  sect.  75  of  the  Act. 

Merewether  arsrued  for  the  appellant : — My  best 
point  is  that  some  affirmative  evidence  of  this  penal 
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offenoe  ought  to  have  been  produced.  [Biace- 
BUEN,  J. — Sorely  the  respondent  could  not  be  ex- 
pected to  produce  all  the  police  of  the  county.] 
The  Court  of  Common  Pleas  in  a  recent  case, 
Nicholls  v.  HaU  (28  L.  T.  B«p.  473),  held  that  some 
affirmative  evidence  of  knowledge  on  the  part  of 
the  person  charged,  that  his  cattle  were  diseased, 
was  necessary  to  constitute  this  offence.  At  all 
events  the  police  of  the  immediate  district  might 
be  called  by  the  prosecution. 

Blackbubn,  J. — We  have  no  doubt  that  there 
is  no  ground  for  requiring  affirmative  evidence  of 
this  negative  offence.  The  mere  charge  is  sufficient 
to  call  upon  the  defendants  to  show  to  whom  he 
gave  notice. 

Quaes,  J. — I  quite  agree,  and  merely  add  that, 
at  all  events  in  this  case,  the  proof  that  the 
inspector  found  these  diseased  animals  on  the 
appellant's  premises,  amongst  others  which  were 
sound,  was  quite  sufficient  to  throw  the  burden  of 
proof  on  the  other  side. 

Archibald,  J. — I  agree. 

Mereweiher. — ^My  next  point  is  that  the  Order  of 
Council  having  made  no  provision  for  penalties  for 
offences  against  the  same,  "no  penalty  can  be 
imposed  for  a  breach  of  its  provisions.  [Black- 
bitbn,  J. — Sect.  103  answers  that  objection.]  Then 
the  penalty  under  sect.  75  must  be  limited  to  £20. 

SBlackbttbn,  J. — Not  if  there  are  more  than  four 
liseased  animals.]  Sect.  103  does  not  relate  to 
offences  under  this  Order  in  Council,  for  the  Order, 
by  omitting  the  penalties,  is  not  in  pursuance  of 
the  Act. 

Blackbubn,  J. — ^This  point  is  quite  untenable. 
If  an  order  under  the  Act  omits  penalties,  that 
subject  is  provided  for  by  sect.  103. 

Merewether. — ^The  next  point  is  concerning  the 
publication  of  the  order.  There  was  no  proof  of 
the  publication  in  the  London  Qaaette,  as  rec[uired 
by  sect.  81,  nor  was  there  any  publication  in  the 
neighbourhood  that  this  was  an  offence.  Here  the 
offence  was  created  by  the  Order  in  Council,  yet 
the  only  possible  notice  of  it  was  the  posted  bill, 
which  he  may  not  have  seen. 


Blackbitbn,  J. — I  think  the  production  of  the 
copy  of  the  order  purporting  to  have  been  printed 
by  the  Government  printer,  was  sufficient  under 
the  Documentary  Evidence  Act  1868  (31  &  32  Vict, 
c.  37)  8.  2,  sub-sect.  2. 

Quad?  and  Abchibau),  JJ.  concurred. 

Judgment  for  respondenL 

Attorneys  for  appellant,  Doyle  and  Edwards,  for 
J,  0.  CkUioch,  Norwich. 


Wednesdatfy  Jwne  4,  1873. 
Mebsby  Docks  and  EDlrboub  Boabd  (apps.) 

v.   OvEBSEE&S  of  BlBKElTHEAD  (rOSpS.) 

Poor-roUe — 8epa/rate  assessment  ofpremAses  in  one 
occupation — Enhar^ced  value  hy  prossimity  to  a 
losing  property. 

The  appellants'  property  on  the  Birkenhead  side  of 
the  Mersey  consists  of  docks  and  basins  with  ware- 
housest  lime  kUns,  machinery,  sheds,  and  oOier 
premises ;  it  was  rated  hy  the  respondents  under 
nine  separate  items  of  premises,  the  ninth  being 
the  docks  and  their  immedioie  premises,  the  other 
eight  hei/ng  the  various  warehouses  amd  other  pre- 
mises  in  correction  wUh,  hut  not  forming  part  of, 
the  docUs,  The  ninth  item  of  tliese  premises  is 
worked  hy  the  appellants  at  so  great  a  loss  thai, 
although  each  of  the  first  eight  items  is  capahle  of 
separaie  henefi^dal  occupation,  the  whole  property 
produces  no  profit, 

Seld,  that  the  said  premises,  other  than  the  docks, 
were  rightly  rated  at  their  separate  value  to  a 
tenant,  although  that  value  were  enhanced  hy  the 
proximity  of  the  premises  to  the  docks,  which 
were  a  losing  concern. 

This  was  a  special  case  stated  by  consent  and 

order  under  12  &  13  Yict.  c.  45,  s.  11. 
In  June  1871,  a  rate  of  2s,  in  the  pound  for  the 

relief  of  the  poor  of  the  township  of  Birkenhead, 

was  made  by  the  respondents,  and  was  afterwards 

duly  signed  and  allowed,  and  published  as  by  law 

required. 
The  parts  of  the  rate  relating  to  the  property  of 

the  appellants  in  the  said  township  are  as  follows : 


Bate  made  8th  Jvne  1872,  Township  of  Birkenhead. 

No. 

Kameof 
ooonpisr. 

Kame  of 
owxwr. 

DMoriptUm  of  proptrty. 

1^ 

Bate  at 

H.  in  the 

pound. 

8120 

Hener  Dook 
anduarbonr 
Board. 

Bock  Board 

1. 

Two  new  warehonMS,  9n,,  on  the  mazgin  of  the  Morpeth 

X^OOK  •••          •••          •■•          ■••          •■■          ••■          ••■          •••           •••          >••          •••          taa          •■•          «•• 

2000 

180O 

£      a  d. 
180    0   0 

sm 

Do. 

Bo. 

2. 

Workahopt.  offloes,  lime  kiln,  Ko.  1  adjoininf.  with  the 

mortar  mill  and  numhlnflry ... 

Lime  kiln  and  mortar  mill  Ko.  2,  and  maohinery      

M8 

506 

58  12   0 

au5 

Bo. 

Bo. 

8. 

200 

180 

18    0    0 

8290 

Do. 

Bo. 

Chain-oable  and  anohor  teatinir  worka,  and  the  maohinerj 

1800 

U70 

117   0    0 

3840 

Bo. 

Bo. 

5. 

for  working  lame,  and  yard  adjoining,  containing  8378  yarda 

UX  iKiPCX        ■■■       •••       •••      •••       ■•#       •••       ••■       -■■       ■••       •••      ••»       ■••       ••• 

2250 

2025 

202  10    0 

3348 

Bo. 

Bo. 

6. 

Four  new  warehonaee  on  margin  of  Great  Float     

1400 

1200 

126    0    0 

3M8 

Bo. 

Bo. 

7. 

Warehonaee,   and  the  hydraulic  cranee  for  working  the 
warehouaee,  engine  houaea,    aconmalaiora,    and  ateaan- 

enginea  for  working  the  hydraulic  oranee  and  warehoaaee... 

Timber  and  gnano  aheda     .••    ...    

Morpeth  and  Egerton  Booka,  and  each  of  the  Great  Float 

and  low  water  baain  aa  ia  lying  within  the  townahip,  with 

40SO 

4455 

445  10   0 

3244 

Bo. 

Bo. 

8. 

480 

482 

4S    4    0 

S848 

Bo. 

Bo.  . 

9, 

the  qnaya,  coal  tipa,  weighing  maohinea,  cranea,  railwaya 
and  land,  not  elaewhere  doarged.  via.  :— 
8,444  yarda  of  timber  wharf 

83,330     M      frontage  of  Great  Float 
12,828     n      railway  and  tramway 
80,815     ,,      land  for  raila 

141,726     M      between  Boke-itreet  and  Viotoria  Whaxf 
25,827     M      coal  depot 
86«596     M      WeatBoke^treet  Wharf 

288y564  total  yaidi  of  land ...    ... .•    •—    *••    ..• 

18^888 

19.000 

1200   0   0 
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Q.  B,]     Mbbaet  Dockb  and  Habbour  Boabd  (apps.)  v.  Ovebseebs  of  Bibslenhead  (resps.).     [Q.  B. 


The  appellants  gave  notice  of  objection  to  the 
assessment  committee  of  the  Birkenhead  Union, 
who  confirmed  the  assessment,  and  the  appellants 
Uiereapon  gave  notice  of  appeal  to  the  qnarter 
Bessions  of  the  county  of  Chester,  by  whom  judg- 
ment is  to  be  entered  in  conformity  with  the  judg- 
ment of  this  court  at  the  sessions  next  or  next  but 
one  after  such  judgment  shall  be  given. 

The  appellants  are  a  corporation,  incorporated 
and  regulated  by,  and  holding  docks  ana  other 
property  (including  the  subject  of  the  said  rate) 
imaer  various  Acts  of  Parliament,  all  or  any  of 
which  might  be  referred  to,  and  were  to  be  taken 
as  part  of  this  case. 

fhe  docks  and  other  property  so  held  by  the 
appellants  are  situated  partly  on  the  Lancashire  and 
partly  on  the  Cheshire  side  of  the  river  Mersey. 
The  property  situated  on  the  Cheshire  side  of  the 
river  consists  of  the  property  in  the  township  of 
Birkenhead,  which  is  the  subject  of  the  present 
rate,  and  certain  other  similar  ; property  in  the 
acHoining  township  of  Seacombe. 

The  working  expenses  and  average  annual  cost 
of  the  repairs,  insurance,  and  other  expenses  neces- 
sary to  maintain  the  premises  (the  subject  of  the 
said  rate)  taken  as  a  whole  in  a  condition  to  pro- 
duce the  income  derived  therefrom  exceed  the 
amoont  of  such  income.  The  largest  part  of  such 
expenses  is  attributable  to  the  repairs,  mainten- 
ance, and  other  expenses  of  the  docks,  basins,  and 
oUier  works  mentioned  in  the  ninth  item  of  the 
said  rate;  but  some  part  of  such  expenses  is 
attributable  to  the  respective  premises  mentioned 
in  the  other  eight  items. 

It  is  admitted  for  the  purposes  of  this  case,  but 
not  farther  or  otherwise,  that  the  premises  respec- 
tively comprised  in  the  said  first  eight  items  of 
the  said  rate  are  respectively  capable  of  separate 
beneficial  occupation,  apart  from  the  proximity  to, 
and  connection  with,  the  docks,  and  other  premises 
comprised  in  the  said  ninth  item  of  the  said  rate, 
and  would  be  so  capable  if  the  said  docks  and 
other  premises  comprised  in  the  said  ninth  item 
were  not  in  existence.  It  is  further  admitted  for 
the  purposes  of  this  case,  but  not  further  or  other- 
wise, that  the  premises  comprised  in  the  first  eight 
items  are  respectively  enhanced  in  value  by  reason 
of  their  proximity  to,  and  connection  with,  the 
docks  and  other  premises  comprised  in  the  said 
ninth  item. 

It  is  admitted  by  the  respondents  that  the  ex- 
penses of  maintaining  the  docks  and  other  pre- 
mises comprised  in  the  said  9th  item  exceed  any 
value  derivable  from  them,  and,  therefore,  that 
the  docks  and  other  premises  mentioned  in  that 
item  are  not  at  present  the  subject  of  a  profitable 
occupation,  and  that  the  rating  thereof  cannot  be 
maintained,  and  that  this  item  is  to  be  struck  out 
of  the  said  rate. 

For  the  purposes  of  this  case,  but  not  further  or 
otherwise,  the  description  of  the  property  in  the 
said  rate,  and  the  rateable  values  of  the  premises 
respectively  comprised  in  the  said  first  eight 
items,  as  enhanc^  by  their  proximity  to  and  con- 
nection with  the  docks  and  other  premises  com- 
prised in  the  said  9th  item,  may  be  taken  to  be 
oon^ct  as  before  stated. 
The    questions    for  the  opinion  of  the  court 


First,  whether  the  premises  respectively  men- 
tioned in  the  first  eight  items  of  the  said  rate  are 
properly  rated,  separately  and  apart    from    the 

Mao.  Cas.— Yol.  Vm. 


docks  and  other  premises  mentioned  in  the  said 
9th  item ;  secondly,  whether  if  the  premises  in  the 
said  first  eight  items  are  properly  rated  sepa- 
rately, and  apart  from  the  docks  and  other  pre- 
mises mentioned  in  the  said  9th  item,  they  are 
properly  rated  as  enhanced  in  value  by  their 
proximity  to  and  connection  with  the  docks  and 
other  premises  mentioned  in  the  said  9th  item ; 
and,  it  not,  how  otherwise  the  said  first  eight 
items  ought  to  be  rated. 

In  the  event  of  the  court  answering  the  first 
question  in  the  affirmative,  judgment  is  to  be 
eiven  for  the  respondents  with  costs  as  agreed 
between  the  parties ;  otherwise  judgment  is  to  be 
given  for  the  appellants  with  costs  as  agreed  be- 
tween the  parties. 

Manisty,  Q.C.  (with  him  Crompton)  argued  for 
the  appellants  against  the  rate. — The  principle 
upon  which  the  appellants'  docks  on  tne  other 
side  of  the  Mersey  should  be  rated,  was  con- 
sidered in  a  case  before  this  court  last  year, 
Tlie  Mersey  Docks  a/nd  Hcurhour  Board  v. 
Overseers  of  Liverpool  (26  L.  T.  Bep.  N.S. 
868 ;  L.  Bep.  7  Q.  B.  643).  The  court  held  that 
the  docks  on  the  Liverpool  side  were  not  to  be 
treated  as  one  system  of  docks  with  those  on  the 
Birkenhead  side ;  but  the  earnings  and  outgoings 
of  each  set  of  docks  must  be  kept  distinct,  and  the 
Liverpool  docks  rated  according  to  the  net  earn- 
ings on  that  side.  Cockbum,  C  J.  said  in  deliver- 
ing judgment,  "  As  to  what  woald  be  the  proper 
principle  to  apply,  if  eventually  the  Cheshire 
Docks  should  prove  to  be  a  mere  incumbrance  and 
to  be  a  source  of  no  profit,  and  have  to  be  main- 
tained out  of  the  earnings  of  the  Liverpool  docks, 
is  a  very  different  question.  I  do  not  see  any  ne- 
cessity at  present  for  saying  what  would  be  the 
principle  applicable  to  such  a  state  of  things  if  it 
shoida  arrive."  That  state  ofthings  has  now  arrived, 
and  the  principle  applicable  is  the  question  in  this 
case.  By  the  Mersey  Docks  and  Harbour  Act 
1867  (20& 21  Vict.  c.  clxii.  s.  60),  "All  docks  and 
works  belonging  to  the  board,  and  all  docks  and 
works  that  may  hereafter  belong  to  the  board, 
shall  be  bound  to  constitute  one  estate 
only,  oalled  the  Mersey  Dock  Estate,  and  a 
uniform  system  of  management  shall  be  adopted 
with  respect  to  the  whole  of  such  estate."  And 
by  the  Mersey  Dock  Acts  Consolidation  Act  1858 
(21  &  22  Vict.  c.  xcii.  s.  284),  "  Subject  to  the 

? revisions  of  the  Mersey  Docks  and  BLarbour  Act 
857,  all  the  moneys  which  shall  be  collected, 
levied,  borrowed,  and  raised,  or  received  by  the 
board  under  or  b^  virtue  of  this  Act,  or  the  said 
Act,  the  application  of  which  may  not  be  other- 
wise expressly  directed,  shall  be  applied  by  the 
board  on  any  order  with  respect  to  priority  of 
such  application  as  they  shall  deem  expedient  for 
the  following  purposes,  some  or  all  of  them,  that 
is  to  say, — in  payment  of  all  expenses  and  charges 
of  collecting  rates ;  in  payment  from  time  to 
time  of  all  interest  accruing  due  on  moneys 
borrowed,  and  to  be  borrowed,  and  in  payment  of 
the  Mersey  Docks  Annuities,  hereinafter  authorised 
to  be  granted  according  to  the  respective  priori- 
ties of  such  moneys  and  annuities  under  this  Act. 
In  the  construction  of  works  authorised  to  be 
erected,  established,  and  maintained  by  the  board, 
and  in  supporting,  maintaining,  and  repairing 
the  same,  and  in  carrying  into  execution  all  the 
provisions  of  this  Act,  and  of  the  Mersey  Docks 
and   Harbour   Act  1857.    And  in   the   general 
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management,  condaoting,  secoring,  preserying, 
improying,  amending,  maintaining,  and  protect- 
ing the  l^i^rsey  Docks  Estate."  From  these  enact- 
ments, it  appears,  that  the  principle  to  be  adopted 
is  that  which  was  applied  to  the  rating  of  branch 
lines  of  railway  in  the  case  of  Beg.  v.  QrecU  Western 
BailtocMf  Company  (6  Q.  B.  179).  It  is  stated  in 
the  judgment  of  Lord  Denman,  p.  202 :  "  In  order 
to  ascertain  the  rate,  the  conrse  pursued  has  been 
to  take  the  gross  receipts  per  mile  in  the  re- 
spondent parish ;  and  tnis  sum  is  not  in  dispute. 
The  deductions  to  be  made  from  this  are  calcu- 
lated on  a  mileage  proportion  of  all  the  expenses 
and  outgoings,  taking  the  whole  three  lines  as  one 
*  entire  line  in  aU  particulars  in  which  the  appellants 
are  at  all  chargeable ;  and  we  do  not  understand 
this  mode  to  be  objected  to.  Setting  the  proportion 
of  these  per  mile  against  the  gross  receipts  per 
mile,  the  residue  has  been  taken  as  the  rateaole 
Talue  per  mile.  We  are,  then,  to  see  whether 
these  aeductions  include  all  such  as  ought  to  be 
made  on  an  ordinary  occupation  exclusive  of  trade, 
and  also  all  such  matters  as  are  distinctly  referable 
to  the  trade  only,  and  do  not  enhance  the  value  of 
the  occupation.  If  so,  the  principle  of  the  race  is 
right."  Similarly  the  appellants  here  contend  that 
from  the  view  taken  by  tne  Legislature,  and  from 
the  character  of  the  works,  all  the  rated  premises 
being  part  of  one  set  of  docks,  all  tne  nine 
separate  heads  of  premises  should  be  taken  as  one 
property,  and  the  rates  should  be  calculated  upon 
the  whole  of  it  together.  At  all  events,  even  if 
rated  separately,  there  can  be  no  justification  for 
placing  an  enhanced  value  upon  the  first  eight 
items,  in  consequence  of  the  proximity  of  the 
ninth,  which  is  a  losing  concern. 

Holker,  Q.O.  (with  him  K.  Digby),  for  the  re- 
spondents.— Mines  are  a  subject  for  rateability 
more  analogous  to  these  docks  than  railways.  In 
Quest  V.  Overseers  of  East  Dean  (L.  Rep,  7  Q.  B. 
334),  the  appellant  was  the  owner  of  iron  mines, 
and  he  rented  two  acres  and  a  half  of  surface  land, 
partly  over  and  partly  adjoining  the  mines.  He 
occupied  the  mines  and  land  together,  using  the 
surface  for  the  purpose  of  working  the  mines  and 
getting  the  ore,  and  he  had  erected  thereon 
buildings,  machinerv,  workshops,  and  tramways. 
The  sur&ce  land,  buildings,  &o,,  without  the  mines, 
would  be  practically  useless.  It  was  held  that  the 
appellant  was  rateable  to  the  poor  rate  in  respect 
of  the  surface  land,  with  the  buildings,  machinery, 
workshops  and  tramways,  although  they  were 
occupied  in  connection  with  a  non-rateable  sub- 
ject matter,  viz.,  an  iron  mine.  That  the 
way  to  ascertain  the  rateable  value  was 
to  assume  the  mines  and  surface  to  be  in 
different  hands,  and  then  to  calculate  what 
rent  the  occupier  of  the  mine  would  have  to  pay 
for  the  surface  with  the  buildings,  &o.,  erected 
thereon.  So  also  with  respect  to  a  canal  and  the 
wharves,  engine  house,  and  reservoirs  connected 
with  it,  the  principle  of  assessment  adopted  in  The 
Bwmmgham  Canal  Navigation  Commany  v.  Over' 
seers  of  Birmingham  (19  L.T.  Rep.  N.S.  311)  was  the 
distinct  rating  of  separate  premises.  And  even 
with  respeot  to  railways  it  has  been  held  that, 
where  the  gross  receipts  and  the  expenditure  are 
not  at  an  uniform  rate  throughout  the  line,  nor  in 
an  uniform  ratio  to  each  other,  the  mode  of  esti- 
mating the  rateable  value  adopted  in  the  case  cited 
on  the  other  side  was  &ulty :  {Beg,  v.  The  Qreat 
Western  BaUwanf  Oompamy  (15  Q.  B.  379,  1085). 


Further  authorities  for  the  principle  adopted  by 
the  respondents  may  be  found  in 

Beg.  Y.  West  MiddUseas  Water  Works,  1  A  E.  716 : 

Rem  V.  Lower  Mition^  9  B.  A  C.  810. 
Manisty  in  reply. 

Blackburn,  J. — ^This  matter  seems  clear  enough* 
It  may  chance  that  a  rateable  property  is  of  such 
a  nature  that,  although  parts  of  it  may  be  in  the 
possession  of  different  people,  or  be  situated  in 
different  ratincr  districts,  yet  it  can  only  be  valued 
as  one  property.  When  it  is  so,  we  can  but  con- 
sider what  tne  whole  is  worth  when  taken  together, 
and  charge  the  owners  or  the  parts  in  different 
districts  in  proportion  to  the  land  covered.  Here, 
however,  there  is  nothing  of  that  sort.  These 
premises  consist  partly  of  a  dock  upon  which  the 
Doard  lose  money,  and  partly  of  warenouses,  sheds, 
and  workshops,  which  are  by  themselves  profit- 
able, but  not  sufficiently  so  to  make  the  dock  and 
other  premises  if  taken  as  one  property  a  beneficial 
occupation.  Although  the  Legislature  has  consti- 
tuted the  whole  of  the  property  of  the  Board  one 
estate  for  the  purpose  of  management,  it  does  no( 
follow  that  it  should  be  rated  as  one  estate.  The  Acts 
nowhere  provide  that  all  these  buildings  shall  be 
occupied  or  assessed  together,  and  the  admission 
in  the  case  that  the  first  eight  items  of  premises 
in  the  rate  are  capable  of  separate  beneficial  occnpa- 
tion  apart  from  the  dock  is  sufficient  reason  for 
rating  those  premises  separately.  It  certainly 
seems  to  me  upon  that  statement  that  the  first 
question  ought  to  be  answered  in  the  affirmative, 
or  in  favour  of  the  respondents.  Then  comes  the 
(question  whether  these  premises  in  the  first  eight 
items  are  properly  considered  of  enhanoed  vMue 
in  consequence  of  their  proximity  to  the  docks  in 
the  ninth  item.  Any  tenant  of  either  of  these 
premises  would  oertainlv  take  into  account  in  fixing 
the  rent  he  would  pay,  tne  advantM^  to  be  obtainea 
by  the  proximity  of  such  docks,  even  although 
they  might  be  a  losing  concern  if  oocupied 
separately.  Similarly,  shops,  if  situated  in  a  good 
street,  may  well  be  rated  higher  in  consequence, 
although  some  of  the  neighbouring  shops  may  be 
doin^  badly.  It  is  enough  to  say,  that  if  this 
proximity  to  the  docks  enhances  the  separate 
value  of  the  other  premises,  that  is  a  matter  which 
should  be  estimate  in  the  rate. 

QuAiK,  J. — I  am  of  the  same  opinion.  I  can 
find  no  authority  that  because  these  docks  are  a 
losing  concern,  the  neighbouring  premises  should 
not  be  estimated  at  their  separate  value.  The 
Question  always  is,  what  woula  a  tenant  give  P  I 
think  the  proximity  of  the  docks  would  be  con- 
sidered, ana  I  do  not  think  it  would  be  a  good 
answer  to  a  claim  for  a  higher  assessment  in  con- 
sequence, that  the  docks  were  worked  at  a  loss. 
Both  points  are  to  my  mind  the  same,  and  must 
be  answered  in  &vour  of  the  respondents. 

A&CHiBAiiD,  J. — I  am  of  the  same  opinion. 

Judgment  for  respondents. 

Attorneys  for  appellants,  Venn  and  Son,  for  A. 
T,  Squarey,  LiverpooL 

Attorneys  for  respondents,  Chester,  Urquhart, 
Bushbyf  and  Ma/yhew,  for  J,  Toicnsend,  LiverpooL 
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Tuesday,  July  13, 1873. 

Thb  Asbaied  Bread  Oomfakt  (Limited)  (apps. ) 

V,  Gregg  (reap.). 

Frmuh  or  fancy  hread  —  Sale  of  bread  otherwise 
than  by  weigM—6  ^  7  WiU,  4,  c.  37,  s.  4 

6^7  WiU,  4),  c.  37,  s,  4,  provides,  wider  a  ^penalty, 
that  aU  bread  should  be  sold  by  weight,  bvk 
noihing  in  (he  Act  contained  is  to  prevent  amy 
Ictker  or  seller  of  bread  from  selling  "  bread 
wudUy  sold  under  the  denomination  of  French 
or  Fancy  bread  or  roUs,  vnthout  previously 
weighing  the  same.** 

The  exemption  from  the  necessity  ofseUvng  by  weight 
allies  only  to  that  which  was  known  as  French  or 
fancy  bread  ai  the  Ume  of  the  passing  of  the  Act 
(1836)  and  to  bread  of  a  like  kind  with  it. 

Bread  made  in  sepa/rate  loaves,  a/nd  so  baked  as  to 
be  crusty  aU  over,  amd  now  known  in  the  trade 
as  French  or  fancy  bread,  but  differing  from 
ordinary  bread  orH/y  in  the  mcmner  of  bahmg,  is 
not  French  or  fancy  bread  within  the  meaning 
of  the  exem/ption, 

Casb  stated  by  justices  ander  20  &  21  Yict.  c.  43. 

1.  The  appellant  was  conyicted  under  the  7th 
section  of  6  &  7  Will.  4,  c.  37,  of  the  offence  of 
selling  bread  from  a  van  or  carriage  without  having 
a  correct  beam  and  scales  with  proper  weights  or 
other  sufficient  balance,  under  the  followmg  cir- 
cumstances : — 

2.  The  Aerated  Bread  Company  (Limited),  is 
incorporated  for  the  manufacture  of  bread  by  anew 
process,  in  which  carbonic  acid  gas  is  by  pressure 
forced  into  the  dough  instead  of  the  dough  being 
mixed  with  a  ferment  as  in  the  usual  method  of 
bread  making.  The  kneading  also  is  effected  by 
machinery,  and  not  by  hand. 

3.  The  mjaterial  of  which  this  bread  is  made  is 
in  all  other  respects  the  same  as  ordinary  bread. 
Two  qualities  of  bread  only  are  manu&ctured  by 
the  company,  viz.  the  best  and  the  seconds,  or 
honsehold  bread;  the  only  difference  in  this 
respect  being,  as  with  other  bakers,  that  the  best 
bread  is  made  of  more  perfectly  sifted  flour,  and 
the  household  bread  of  flour  called  *'  Seconds," 
which  is  the  same  flour  with  less  of  the  bran 
sifted  out. 

4.  The  bread  manufactured  by  the  company  is 
not  made  and  baked  in  batches  as  by  other  bakers. 
The  best  bread  is  made  in  separate  loaves,  which 
are  separate  in  the  oven,  so  as  to  be  crusty  all 
over.  The  seconds  or  household  bread  is  baked 
in  tins.  The  dough  for  the  loaves  issues  from  a 
spout  of  a  measured  size,  and  the  proper  quantity 
for  a  loaf  is  cut  off  by  a  knife,  which  descends  at 
measured  intervals,  and  the  tins,  as  they  are  filled, 
are  sent  down  a  slide  into  the  oven.  The  best 
bread  for  the  separate  loaves  is  carried  to  the 
oven  by  hand,  and  in  the  oven  is,  of  course, 
more  exposed  to  evaporation  than  those  enclosed 
in  tins. 

5.  The  company  call  the  loaves  baked  in  tins 
"  Seconds  or  household  bread,"  and  these  are  sold 
bv  the  company  and  their  agents  by  weight,  but 
the  best  flour  loaves,  baked  separately  and  not  in 
tins,  are  not  sold  by  weight,  nor  are  weights  and 
scales  sent  out  with  the  delivery  carts.  The  com- 
pany call  these  "  French  or  fBuicy  bread,"  and  it  is 
nnder  that  denomination  that  they  are  advertised 
and  sold,  and  it  was  contended  that  being  such 
they  came  within  the  exception  of  the  4th  section 
of  the  above  statute,  as  follows :  **  Provided  that 


nothing  in  this  Act  contained  shall  extend  or  be 
construed  to  extend  to  prevent  or  hinder  any  such 
baker  or  seller  of  bread  from  selling  bread  usually 
sold  under  the  denomination  of  French  or  fancy 
bread  or  rolls  without  previously  weighing  tfaie 
same." 

6.  It  was  proved  that  such  loaves  are  in  the  trade 
known  as  "  French  or  fancy  bread." 
.  7.  It  W2A  our  opinion  that  these  loaves  are  not 
French  or  fancy  bread  within  the  meaning  of  the 
statute,  for  the  reasons  following : 

1st.  The  material  of  which  the  bread  in  question 
is  made  in  no  way  differs  from  the  ordinary  loaves 
sold  bv  bakers  generally. 

2ndly.  The  material  of  these  loaves  is  the  same, 
except  in  the  quality  of  the  flour,  with  that  of  the 
seconds  or  household  bread,  which  the  company 
sells  by  weight. 

3rdly.  The  manner  of  making  differs,  only  from 
that  of  ordinary  bread  in  that  the  gas  is  pressed 
into  the  pores  of  the  dough  by  force  instead  of 
being  produced  in  the  substance  of  the  dough  by 
a  ferment. 

4thly.  That  this  bread  in  no  way,  except  the 
manner  of  baking  in  separate  loaves,  resembles 
what  was  called  French  or  fancy  bread  at  the  time 
of  the  passing  of  the  Act,  and  is  in  fact  only 
English  bread  baked  so  as  to  have  an  outside  of 
crust. 

5thly.  That  no  advantage  accrues  to  the  consumer 
from  this  form  of  baking,  but  that  it  is  necessary 
to  the  proper  baking  of  the  best  bread  made  by  the 
company's  process. 

6tnly.  That  the  tin  baked  loaf  is  more  trouble- 
some than  baking  loaves  in  batches,  as  is  the 
manner  with  loaves  of  ordinary  bakers ;  neverthe- 
less the  company  treats  these  tin  baked  loaves  as 
ordinary  and  not  as  fancy  bread,  and  always  sells 
them  by  weight. 

7thly.  That  the  loaves  in  question  do  not  differ 
from  ordinary  loaves  more  tnan  do  the  tin  baked 
loaves,  except  as  above  appears. 

8thly.  That  if  the  loaves  in  question  are  fancy 
bread,  the  tin  baked  loaves  are  equally  so,  but  the 
company  do  not  claim  the  tin  loaves  as  being 
either  French  or  fancy  bread,  but  sell  them  by 
weight. 

For  these  reasons  we  were  of  opinion  that  the 
loaves  in  question  were  neither  "  French  nor  fancy 
bread,"  within  the  exception  in  the  statute,  and 
we  convicted  the  appellant  in  a  single  penalty,  and 
agreed  to  state  a  case  for  the  opinion  of  your 
honourable  court. 

The  question  for  the  consideration  of  the  court 
is,  whether  the  said  loaves  are  French  or  fancy 
bread  within  the  exception  in  the  statute  above 
cited. 

If  the  court  shall  be  of  opinion  that  these  loaves 
are  not  within  the  exception,  the  conviction  is  to 
be  affirmed ;  if  otherwise,  the  conviction  will  be 
quashed. 

Given  under  our  hands  this  17th  day  of 
February,  1873. 

Edward  William  Ccx. 
I.  B.  B.  Cox. 

Bay,  Q.C.  (with  him  Finlay)  for  the  appellants, 
contended  that  the  justices  were  wrong  in  con- 
victing. It  is  found  as  a  face  in  the  case  that  the 
loaves  sold  by  the  appellants  were  known  in  the 
trade  as  fancy  bread,  which  is  tantamount  to 
a  finding  that  they  were  usually  bought  and 
sold    as    fancy  bread.      If    that  is  so   the  case 
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oomes  within  the  exemption,  contained  in  the 
proviso  to  sect.  4  of  6  &  7  Will.  4,  c.  37(a) ;  for  the 
intention  of  the  Legislature  was  not  to  confine  the 
exemption,  from  the  necessity  of  weighing,  to  what 
was  known  as  fancy  bread  at  the  time  of  the  pass- 
ing of  the  Act.  Beg,  ▼.  Wood  (L.  Bep.  4  Q.  B. 
559 ;  20  L.  T.  Bep.  N.  S.  654)  is  an  authority  to 
the  effect  that  by  fancy  bread  is  meant  what  is  sold 
and  usnally  known  as  such  at  the  time  of  the  pro- 
secution, not  what  was  deemed  such  at  the  time 
the  Act  was  passed.  Lush,  J.  delivering  the 
judgment  of  the  majority  of  the  court  in  that  case 
said :  "  If  the  Act  had  oeen  passed  for  a  limited 
period  only,  there  might  have  been  reason  for 
supposing  that  the  Legislature  thought  there 
would  be  no  chan^  in  the  staple  article  during 
that  period,  and  m  that  case  the  proviso  might 
well  have  been  read  as  if  the  words  had  been '  now 
usually  sold  under  the  denomination  of  fancy 
bread.  But  the  Act  is  a  perpetual  one,  intended 
to  regulate  the  sale  of  bread  for  all  time.  A 
similar  Act  had  been  in  operation  in  London  and 
within  the  Bills  of  Mortality  since  1822  (3  Geo.  3, 
c.  106),  and  in  1838  an  Act  was  passed  for  Ireland 
in  terms  precisely  similar  as  r^ards  the  present 
question  (1  &  2  v  ict.  c.  28).  The  same  construc- 
tion must,  of  course,  be  put  upon  the  same  words 
in  each  Act,  and  what  is  the  proper  reading  of 
them  now  must  be  the  reading  a  hundred  'years 
hence.  We  cannot  suppose  that  the  Legislature 
meant  to  stereotype  a  particular  article,  or  to  say, 
that  because  it  was  tnen  an  article  of  luxury  it 
should  be  so  regarded  in  all  time,  no  matter  what 
changes  or  improvements  may  take  place  in  the 
common  food  oi  the  country.  So  to  hold  would 
be  in  course  of  time  to  neutralise  the  Act,  instead 
of  making  it  one  of  perpetuiJ  obligation."  '*  The 
customer  is  to  be  supplied  with  so  many  pounds 
of  bread  unless  he  chooses  to  have  an  article  of 
exceptional  quality — something  that  is  not  ordi- 
nary bread,  and  if  be  Buys  that  the  baker  is  to  be 
at  liberty  to  sell  it  without  reference  to  its  weight. 
But  unless  it  is  of  an  exceptional  character,  if  it 
is  the  common  article  of  consumption,  the  baker 
must  sell  it  as  such."  According  to  this  reason- 
ing, the  bread  sold  by  the  appellants  is  within  the 
exemption  contained  m  the  proviso,  and  the  con- 
viction was  therefore  wrong. 

«r.  Tho7n/p8onf  for  the  respondent,  contended  that 
the  bread  sold  by  the  appellants  did  not  come 
within  the  exemption  contained  in  the  proviso, 
and  that  the  conviction  was  therefore  right. 
Merely  calling  this  bread  fancy  bread  does  not 
make  it  such ;  and  the  justices  have  expressly 
found  that  the  materials  of  which  the  bread  is 
made  are  the  same  as  those  of    which  ordinary 

(a)  6  &  7  Wm.  4,  87,  n.  4,  enacts:  '*That  from 
and  after  the  oommenoement  of  this  Act,  all  bread 
sold  beyond  the  limits  aforesaid,  ahall  be  sold  by  the 
the  several  bakers  or  sellers  of  bread  respectively  beyond 
the  said  limits  by  weight ;  an<i  in  case  any  baker  or 
seller  of  bread,  b^ond  the  limits  aforesaid,  shiUl  sell  or 
oaase  to  be  sold  bread  in  any  other  manner  than  by 
weight,  then  and  in  such  ease  eveinr  snch  baker  or  seller 
of  bread,  shall  for  ever^  such  offence  forfeit  and  pay 
any  snm  not  exceeding  fortj  shillings,  which  the  magis- 
trate or  magistrates,  justice  or  jastices  before  whom 
each  offender  or  offenders  shall  be  convicted  shall  order 
and  direct ;  provided  always  that  nothing  in  this  Act 
contained  shall  extend  or  be  constmed  to  extend,  to  pre- 
Yont  or  hinder  any  such  baker  or  seller  of  bread  from 
selling  bread  usnally  sold  under  the  denomination  of 
French  or  fancy  bread,  or  rolls,  without  previously 
weighing  the  same." 


bread  is  made;  the  only  difference  between  the 
two  kinds  of  bread  sold  by  the  appellants  consists 
in  the  manner  of  baking,  and  such  a  differ^ice 
will  not  make  ordinary  bread  into  fancy  bread. 
What  is  fancy  bread  is  to  be  determined  by  see- 
ing what  was  fancy  bread  at  the  time  of  the 
passinn^  of  the  Act ;  only  such,  or  bread  of  a  like 
kind  with  it,  comes  witnin  the  application  of  the 

Eroviso.  Whether  the  bread  sold  by  the  appd- 
knts  was  or  was  not  fancy  bread  was  a  question 
of  fact  for  the  determination  of  the  justices,  and 
th^  have  determined  it  against  the  appellants. 

£iLA.CKBnBN,  J. — I  am  ot  opinion  that  the  justiceB 
were  ri^ht  in  convicting  in  this  case,  and  that  the 
conviction  must  be  affirmed.  The  question  turns 
upon  the  construction  of  sect.  4  of  the  6  &  7 
Will.  4,  c.  37,  and  I  will  first  state  what  is  my  view 
as  to  that  enactment.  When  that  Act  was  passed 
in  the  year  1836  there  were  two  kinds  of  bread  in 
existence,  (1)  household  bread  which  consisted  of 
ordinary  loaves  which  a  buyer  would  expect  to  be 
of  full  weight,  and  (2)  &ncy  bread  whicn,  accord- 
ing to  my  recollection  was  made  of  a  finer  quality 
of  flour  than  the  household  bread,  and  was  in  the 
shaie  of  a  roll,  and  which  a  person  buying  it  would 
hardly  expect  to  be  accurately  weighed  Uke  the 
other.  Then  the  Legislature  intervened,  and  by 
the  Act  of  6  &  7  mil.  4,  c.  37,  s.  4,  provided : 
[reads  the  section.]  The  intention  of  the  Legislature 
in  this  was,  in  my  opinion,  to  allow  such  bread  as 
was  considered  fancy  bread  in  the  year  1836  to  be 
sold  without  being  previously  weighed.  When  a 
new  kind  of  bread  nas  been  introduced,  snch  as 
Italian  bread  or  crescents,  the  point  arises  whether 
such  bread  can  be  considered  as  of  a  like  kind  to 
fancy  bread  as  fancy  bread  was  understood  in  the 
year  1836.  If  it  is  not  of  the  like  kind  with  that, 
then,  no  matter  by  what  name  it  may  be  called,  it 
must  be  weighed  before  it  is  sold.  Taking  this 
view  of  the  matter,  the  conviction  of  the  appellants 
was  right,  because  the  bread  sold  by  them  is  found, 
as  a  fact,  by  the  jastices  not  to  he  like  what  was 
called  and  known  as  fancy  bread  at  the  time  of  the 
passing  of  the  Act  of  6  <fe  7  Will.  4,  c.  37,  but  to  be 
merely  English  bread  so  baked  as  to  have  an  outside 
of  crust.  A  change  of  the  name  by  which  the  bread 
is  called  is  unimportant.  English  bread  though 
baked  so  as  to  have  an  outside  of  crust  is  not,  m 
my  opinion,  fancy  bread  within  the  meaning  of 
6  &  7  Will.  4,  c.  37,  s.  4,  because  at  the  time  that 
Act  was  passed  the  question  whether  bread  was 
or  was  not  fancy  bread  did  not  depend  upon  the 
fact  of  there  being  an  outside  crust  upon  it  or  not. 
The  learned  counsel  who  have  argued  for  the  ap- 
pellants has  relied  upon  the  case  of  Beg.  v.  Wood 
(L.  Eep.  4  Q.  B.  559 ;  20  L.  T.  Bep.  N.  S.  654).  In 
that  case  there  was  a  difference  of  opinion  amongst 
the  members  of  the  court ;  but  the  conclusion  at 
which  the  majority  of  the  court  arrived  is  at 
variance  with  that  at  which  I  have  arrived  in  the 
present  case.  They  seem  to  have  thought  that 
the  reason  why  fancy  bread  was  not  required  by 
the  Legislature  to  be  weighed,  as  household  bread 
was,  was  because  fancy  bread  was  an  article  of 
luxury,  and  that  the  term  fancy  bread  was  to  be 
applied  to  such  bread  as  might  from  time  to  time 
be  considered  as  an  article  of  luxury.  I  am  un- 
able to  concur  in  that  view  of  the  matter,  and  if 
the  case  of  Beg.  v.  Wood  (ubi  siip.)  had  been  pre- 
cisely in  point,  we  should  take  time  to  consider 
whether  we  should  dissent  from  the  decision  of  the 
majority  of  the  court  in  that  case.     I  am  inclined 
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to  thinlc  that  the  view  which  my  brother  Hannen 
took  in  that  case  was  the  correct  one;  and  I 
desire  to  state  that  I  do  not  agree  in  the  reason- 
ing of  the  majority  of  the  court,  althoagh  I  do  not 
think  oar  judgment  in  the  present  case  conflicts 
with  that  pronounced  in  B^,  v.  Wood.  For  the 
reasons  which  I  have  giren,  I  think  that  the  con- 
Tiction  of  the  appellants  was  right,  and  that  the 
eonviction  should  be  affirmed. 

QuAiN,  J.  —  I  am  of  the  same  opinion.  .  The 

qnestion  which  we  have  to  determine  in  this  case 

resolves  itself  into  this,  whether  a  common  quartern 

loaf  is  to  be  considered  French  or  fancy  bread 

within  the  meaning  of  sect.  4  of  6  &  7  Will.  4, 

c  37>  simply  because  it  happens  to  be   baked 

separatelv,  and  is  therefore  crusty  all  round.    I 

•m  clearly  of  opinion  that  it  cannot,  on  that 

ffroond,  be  considered  to  be  French   or   fancy 

bread  within  the  meaning  of  the  Act,  and  that 

what  the  Act  refers  to  by  the  terms  French  or 

fiuicy  bread  is  bread  which  was  usually  sold  as 

fancv  bread  at  the  time  the  Act  was  passed  in 

1836.    By  this  I  do  not  mean  to  lay  it  down  that 

the  term  fancy  bread  must  be  restricted  solely  to 

that  bread  which  was  sold  as  fancy  bread  at  the 

date  of  the  passine  of  the  Act,  but  that  it  must  be 

restricted  to  bread  of  a  like  kind  with  what  was 

then  sold  as  French  or  fancy  bread.     The  only 

kind  of  bread  which  the  Legislature,  by  that  Act, 

rendered  it  unnecessary  to  weigh,  was  bread  which 

was  made  in  small  quantities  and  in  pieces  of  a 

small  size.    The  crescents  which  have  been  re« 

oently  introduced  are  of  a  like  kind  with  that 

which  the  Legislature  intended  to  exempt  from 

the  necessity  of  being  weighed,  but  it  was  not  the 

intention    of  the   Legislature   to  take  ordinary 

loaves,  like  those  in  the  present  case,  out  of  the 

operation  of  the  Act.    On  these  grounds  I  agree 

with  my  brother  Blackburn  that  the  conviction 

was  right  and  ought  to  be  affirmed. 

Archibald,  J. — I  also  am  of  opinion  that  the 
justices  were  right  in  convicting  the  appellants, 
and  that  the  conviction  must  be  affirmed.    I  do 
not  think  that  the  proviso  which  is  contained  in 
the  end  of  sect.  4  of  6  &  7  Will.  4,  a  67,  can  be 
extended  to  every  kind  of  bread  which  at  any 
time  may  be  called  &ncy  bread.    I  am  of  opinion 
that  the  term  fancy  bread  was  intended  by  the 
Legislature  to  refer  to  that  kind  of  bread  which 
was  known  and  described  as  fancy  bread  at  the 
time  of  the  passing  of  the  Act,  and  to  bread  of  a 
like  kind  with  it.    In  my  view  it  is  not  possible 
to  bring  common  English  bread  within  the  ex- 
ception contained  in  the  proviso  by  merely  alticr- 
in^  the  mode  in  which  it  is  baked,  and  by  baking 
it  m  detached  pieces  so  as  to  make  the  loaf  crusty 
all  round.    But  I  consider  that  the  proviso  at  the 
end  of  the  section  would  include  bread  of  a  like 
kind  with  what  was  understood  as  fisincy  bread  at 
the  time  of  the  passing  of  the  Act,  although  it 
may  not  have  been  known  at  that  time.    In  the 
present  case  the  justices  have  found  as  a  fact  that 
the  bread  baked  by  the  appellants  does  not  in  any 
way  resemble  what  was  (»lled  or  known  as  French 
or  &ncy  bread ;  and  the  conviction  must  therefore 
be  affirmed.    We  do  not  over-rule  the  case  of  Beg. 
V.  Wood  (ubi  9up.) ;  but  I  agree  with  my  brother 
Blackburn  in  not  adopting  the  reasons  given  by 
the  m^ority  of  the  court  for  their  decision  in  that 
case.  Conviction  afirmed. 

Attorneys :  for  appellants,  Wi'Zson,  Bristowt  and 
Carpmaels  ;  for  respiondent,  A.  Ha/ynee. 
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Friday,  Ma/y  2,  1873. 

Webstek   (app.)  V.  The   Overseers  op  Ashton* 
UNBER-liTyE  (resps.)  (Hadfield's  Case). 

Bight  to  vote — "  Actual  possession  "  of  rentcha/rge 
—2  WiU.  4,  c.  46,  s.  26^8tcUute  of  Uses  (27 
Hen.  8,  cap.  10)  —  Power  of  court  to  over' 
rule  its  own  decisions — 6  Vict.  c.  18,  s.  66. 
By  mdenture,  daied  the  29th  Jam,.  1872,  which 
operated  under  the  Statute  of  Uses,  a  perpetual 
yearly  rentcharge  was  gramted  to  the  use  of  H. 
amd  sixteen  other  persons  as  tenants  in  common 
in  fee,  to  he  yayahle  by  equal  half-yearly  pay- 
ments  on  the  ^th  Juhj  and  the  29th  Jan.  in  each 
year.  The  first  paym^ent,  payable  on  the  29th 
July,  was  paid  on  the  SOth  July  1872. 
Held,  thai  as  the  conveyance  operaled  under  the 
Statute  of  Uses,  the  case  was  governed  by  HeeLis 
V.  Blain  (34  L.  J.  88,  G.P. ;  18  C.B.,  KS.  90.), 
and,  therefore,  the  grantees  must  be  taken  to  have 
been  in  "  a^siual  possession  "  of  the  rentcharge 
within  the  meaning  of  2  WiU.  4,  c.  45,  s.  26, 
from  the  date  of  the  conveyance,  and  were  entitled 
to  be  registered  as  voters. 
SemJble,  the  court  wHl  overrule  its  previous  decisions 

if  they  a/i'e  clearly  shown  to  be  wrong. 
The  application  oj  sect.  66  of  6  Vict.  e.  18,  which 
eviads  thai  a  decision  shall  be  final  and  conclu- 
sive, is  Umifsd  to  the  case  in  which  the  decision  is 
given. 
Appeal  from  the  revising  barrister  for  the  south- 
eastern division  of  the  county  of  Lancaster. 

The  following  case  was  stated  by  the  revising 
barrister : 

At  a  court  held  at  Ashton-under-Lyne,  for  the 
purpose  of  revising  the  list  of  voters  for  the 
Ashton-under-Lyne  polling  district,  before  me, 
John  Hai^grave  Hodson,  Esq.,  the  barrister  ap- 
pointed to  revise  the  list  of  voters  for  the  south- 
eastern division  of  the  county  of  Lancaster, 
Thomas  Webster  duly  objected  to  the  name  of 
Joseph  Hadfield  being  inserted  in  the  list  of 
voters  for  the  said  division  of  the  said  county  of 
Lancaster. 

The  claim  of  the  said  Joseph  Hadfield  was  as 
follows : 


Hadfield, 
Joeeph. 


S6,Soockport- 
atreet,  Aeh- 
ton  •  under- 
Lyne. 


One  MTen- 
teenth  ahare 
of  r  en  t- 
oharge  issu- 
ing  from 
freehold 
landa  and 
homteB. 


Cotton  •street, 
Bentinck- 
■troet,  and 
Hoaa  -  atreet, 
Hngb  Haaon. 
owner. 


The  following  facts  were  established  by  the 
evidence. 

By  an  indenture  made  and  dated  the  29th 
Jan.  1872,  and  made  between  Hugh  Mason  of  the 
first  part,  the  said  Joseph  Hadfield,  Bobert  Taylor 
Weild,  and  others  of  the  second  part,  and  the  said 
Joseph  Hadfield  and  Bobert  Taylor  Weild  of  the 
third  part,  the  said  Hugk  Mason  beins  seised  in 
fee  simple  in  possession  of  certain  lands  and 
messuaffos  in  Ashton-under-Lyne  aforesaid, 
grantea  unto  the  said  Joseph  Hadfield  and  Bobert 
Weild,  being  parties  thereto  of  the  third  part  and 
their  heirs,  one  perpetual  yearly  rentcnarge  of 
357.  149.,  to  be  payable  clear  of  all  deductions 
whatsoever  (except  property  or  income  tax),  by 
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equal  half-yearly  payments,  on  the  29th  July  and 
the  29th  Jan.  in  each  year,  and  the  first  payment 
to  be  due  on  the  29th  July  then  next,  and  to  be 
issuing  from  and  oat  of  and  charged  and  charge- 
able upon  the  said  lands  and  messuages ;  to  hold 
the  said  rentcharge  unto  the  said  Joseph  Had- 
field  and  Bobert  Taylor  Weild  and  their  heirs  for 
ever. 

In  the  said  deed  is  contained  a  declaration  that 
the  said  rentcharge,  and  the  power  of  distress 
therein  expressed  to  be  grantea  to  Hadfield  and 
Weild,  is  so  granted,  and  they  thereby  agreed 
that  they  should  hold  and  stand  entitled  to  the 
same :  "To  the  use  of  the  said  parties  thereto  of 
the  second  part,  and  their  respective  heirs  and  as- 
signs, as  tenants  in  common,  and  not  as  joint 
tenants." 

The  moiety  of  the  said  rentcharge  of  85Z.  14s. 
(less  property  tax),  due  on  the  29th  July,  was  paid 
on  the  30th  July  1872,  by  the  said  Euigh  Mason 
to  Hadfield  and  Weild,  pursuant  to  the  deed,  and 
divided  equally  by  them  amongst  the  said  per- 
sons, except  Alderson  Thomas,  parties  to  the  said 
deed,  of  tne  second  part,  and  John  Richardson, 
who  stands  in  the  stead  of  the  said  Alderson 
Thomas. 

It  was  contended  by  the  objector,  that  the  said 
Joseph  Hadfield  was  not  in  the  actual  possession 
of  the  said  rentcharge  for  six  calendar  months  pre- 
vious to  the  31st  Jmy  1872,  as  required  by  2  Will. 
4,  c.  45,  s.  26. 

It  was  contended  by  the  party  objected  to,  upon 
the  authority  o( Heelis  v.  Blain  (34  L.  J.  88,  0.  P.; 
18  C.  B.,  N.  S.,  90),  that  the  Statute  of  Uses  (27 
Hen.  8,  c.  10),  operated  to  give  to  the  said  party 
objected  to,  and  the  said  other  persons  parties  to 
the  said  indenture  of  the  secona  part,  the  actual 
possession  of  the  said  rentcharge  on  the  execution 
of  the  said  indenture. 

I  held,  upon  the  authority  of  that  case,  that  the 
claim  was  good. 

If  the  court  be  of  opinion  that  my  decision  was 
wrong,  the  register  is  to  be  amended  by  erasing 
the  name  of  the  said  Joseph  Hadfield  from  the 
said  list. 

HerscheU,  Q.C,  for  the  appellant. — I  admit  that 
this  case  falls  within  the  decision  in  Heelis  v.  Blain 
(34  L.  J.  88,  C.  P. ;  18  C.  B.,  N.  S.  90),  and  contend 
that  that  case  was  wrongly  decided,  and  should  be 
overruled.  All  the  authorities  were  not  brought 
before  the  court  in  that  case.  "Actual  possession" 
in  sect.  26  of  2  Will.  4,  c.  45,  means  physical  pos- 
session, i.e.,  in  the  case  of  a  rentcharge,  the  receipt 
of  the  rent.  This  view  is  confirmed  by  looking  at 
the  exceptions  in  the  Act.  [Bovill,  C.J. — There 
is  a  distinction  between  the  possession  of  an  estate 
or  interest  in  land,  and  possession  of  the  land 
itself;  and  so,  in  the  case  of  a  rentcharge,  between 
possession   of  the  rentcharge  as  an  estate,  and 

Jossession  of  it  by  the  receipt  of  money.  Denman, 
. — Anelay  v.  Lewis  (17  0.  B.  316)  is  important.] 
I  submit  that  the  Statute  of  Uses  was  only  in- 
tended to  deal  with  the  possession  of  estates,  and 
not  with  the  physical  possession  of  lands  or  rents. 
The  object  was  to  transfer  the  legal  estate  from  the 
feoffee  to  uses  to  the  person  having  the  use .-  (Bacon 's 
Beading  on  the  Statute  of  Uses,  pp.  38,  40,  56; 
Littleton's  Tenures,  366,  on  the  distinction  between 
seisin  and  possession.)  The  authorities  are  in 
favour  of  this  contention.  The  question  has 
arisen  with  regard  to  the  action  of  trespass,  whether 
a  person  taking  under  the  Statute  of  Uses  gets  a 


possession  which  entitles  him  to  maintain  tres- 
pass. The  balance  of  opinion  is  that  trespass  will 
not  lie.  In  Green  v.  WaUwm  (Noy.  73)  there  is  a 
dictum  that  the  ceaim  qtis  use  may  have  assize,  but 

not  trespass : 

Qeary  v.  Bearcrofty  Carter,  57,  66 ; 

Comyn'a  Digf.  tit.  "  Trespass  "  (b.  3) ; 

Fonblanque  on  Eqiiity,  vol.  2,  p.  12 ; 

Gilbert  on  Uses,  9td.  edit.,  p.  185 ; 

Boecoe'a  Beal  IVoperty,  voL  2,  p.  662 ; 

WilliamB  ^n  Beal  Property,  8th  edit.,  p.  176. 
The  only  authority  that  I  know  to  the  contrary  is 
an  anonymous  case  in  Cro.Eliz.  p. 46.  **NotcL  That 
cestui  que  use  at  this  day  is  immediately  and 
actually  seised  and  in  possession  of  the  land ;  so 
as  he  may  have  an  assize  or  trespass  before  entry 
against  any  stranger,"  &o.  Perhaps  the  words  "  or 
trespass,*'  may  have  been  introduced  by  mistake. 
If  tne  contention  of  the  opposite  side  is  right,  the 
effect  would  be,  with  reference  to  cases  under  the 
Statute  of  Limitations  (3  &  4  Will.  4,  c.  27),  that 
the  statute  would  never  run  against  a  person 
taking  under  a  conveyance  operating  under  the 
Statute  of  Uses,  unless  he  were  dispossessed. 
Coming  to  Heelis  v.  Blavn,  I  contend  that  your 
Lordship  should  not  hesitate  to  overrule  it.  No 
mischievous  consequences  would  arise  from  your 
so  acting,  and  such  a  decision  would  interfere  with 
no  vested  rights.  If  you  do  not  overrule  it 
you  will  have  to  carry  it  out  to  its  logical  extent, 
farther  than  the  actual  decision  went.  The  case 
involves  this  absurdity,  if  I  take  under  a  common 
law  conveyance,  I  get  no  vote  without  six  months' 
possession ;  but  if  I  take  under  a  grant  to  A.,  to 
the  use  of  myself,  I  at  once  have  a  vote  under  the 
Beform  Act.  That  decision,  again,  has  not  met 
with  uniform  approval  from  conveyancers. 

/.  TT.  Mellor  (Kenelm  Bighy  with  him)  for  the 
respondents. — Heelis  v.  Blain  has  been  acted  upon 
for  eleven  years,  and  has  not  been  shown  to  con- 
flict with  any  decision  of  this  court,  and  Parlia- 
ment after  full  inquiry  has  subsequently  passed  an 
Act  relating  to  the  franchise  which  has  left  Heelis 
V.  Blain  untouched.  I  contend  that  Heelis  v.  EUa/n 
was  rightly  decided,  and  that  by  virtue  of  the 
Statute  of  Uses  the  claimant  was  in  actual  posses- 
sion of  the  rentcharge  immediately  on  the  execu- 
tion of  the  grant.  My  learned  friend  says  that 
possession  of  a  rentcharge  is  the  same  as  poases- 
sion  of  land,  but  a  rentcharge  is  incorporeal,  and 
therefore  physical  possession  of  it  is  in  one  sense 
impossible.  He  says  possession  must  be  by  receipt 
of  rent,  but  this  is  really  only  a  constructive  pos- 
session. The  nature  of  this  possession  is  explained 
in  Mvflrra/y  v.  Thomiley  (2  C.  B.  223),  where 
Tindal,  G.J.  said,  "The  question  undoubtedly 
turns  upon  the  meaning  of  the  words  'actufu 
possession ; '  and  we  think  those  words  mean  a 
possession  in  fact  as  contradistinguished  from  a 
possession  in  law ;  and  that  as  the  possession  in 
fact  of  a  rentcharge  must  be  the  actual  manual 
receipt  of  the  rent  itself  or  of  some  part  of  it,  or  of 
something  in  lieu  of  it."  In  oraer  to  acquire 
manual  possession  it  is  not  necessary  to  receive 
rent,  but  something  may  be  handed  over  in  the 
name  of  rent,  and  that  although  no  rent  is  due : 
{Hayden  v.  Twerton,  4  0.  B.  1 ;  16  L.  J.  88,  C.  P.) 
The  possession  necessary  to  maintain  an  action  of 
trespass  is  no  test,  because  that  action  does  not  lie 
in  the  case  of  a  rentcharge.  I  say  that  the  opera- 
tion of  the  Statute  of  Uses  is  equivalent  to  an 
actual  entry,  and  that  one  of  its  effects  is  to  dis- 
pense with  the  necessity  for  actual  entry : 
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Barker  t.  KeatSy  1  Mod.  268 ;  2  Mod.  249 ; 

Lutwich  Y.  Mitton,  Cro.  Jao.  604 ; 

2  Sanders  on  Uaee,  55 ; 

Com.  Dig.  (Attornment)  A ; 

Cruise  "Dig.  i.  886. 
Upon  the  question  of  the  power  of  a  coart  of 
ultimate  appeal  to  modify  or  overrule  its  previous 
decisions,  the  following  cases  were  cited : 

Attomey-Oeneral  v.  Deem  a/nd  Canons  of  Windsor, 

8  H.  of  L.  Gas.  869  ; 
Beamish  v.  Beamish,  9  H.  of  L.  Cas.  274.  888 ; 
Mersey  Docks  and  Harbour  Boa/rds  v.  Qwhs^  14  L.  T. 

Bep.  N.  S.  677 ;  L.  Bep.  1  H.  of  L.  Cas  93, 125; 
Wiltea  Claim  of  Peerage,  L.  Bep.  4  H.  of  L.  Cas.  126. 

BoviLL,  C.J. — ^This  was  a  case  stated  b^  the 
revising  barrister  for  the  south-eastern  division  of 
the  county  of  Ijancaster,  who  allowed  the  vote  of  the 
claimant,  the  grantee  of  a  rentcharge,  according  to 
the  authority  of  Heelis  v.  Blain,  on  the  around  that 
by  the  operation  of  the  Statute  of  Uses  ne  was  put 
into  "  actual  possession  "  of  the  rentcharge  at  the 
date  of  the  grant,  within  the  meaning  of  sect.  26  of 
2  Will.  4,  0.  45.  That  section  enacts  that  "no 
person  shall  be  entitled  to  vote  in  the  election  of  a 
Knight  or  knights  of  the  shire  to  serve  in  any 
future  Parliament  unless  he  shall  have  been  duly 
registered  .  .  .  and  that  no  person  shall  be  regis- 
tered in  any  year  in  respect  of  his  estate  or  interest 
in  any  lands  or  tenements  .  .  .  unless  he  shall  have 
been  in  the  actual  possession  thereof,  or  in  receipt 
of  the  rents  and  profits  thereof  for  his  own  use  for 
nz  calendar  months  next  previous  to  the  last  day 
of  July  in  such  year."  A  rentcharge  is  a  "  tene- 
ment "  within  the  meaning  of  this  section,  and  the 
question  is  whether  by  the  operation  of  the  Statute 
of  Uses  the  grant  of  the  rentcharge  gave  the 
claimant  the  "  actual  possession  **  at  once.  Where, 
as  in  Orme'a  case  (27  L.  T.  Bep.  K  S.  652;  L.  Bep. 
8  0.  P.  281),  the  conveyance  of  the  rentcharge 
(grates  at  common  law  and  not  under  the  Statute 
at  Uses,  no  difficulty  arises.  In  such  a  case  there 
must  be  an  actual  perception  of  the  fruits  of  the 
rentcharge.  But  it  was  decided  in  the  case  of 
Hedis  V.  Blain  that  when  the  grant  operates  under 
lihe  Statute  of  Uses  such  actual  perception  is  not 
neoessaiy.  We  have  been  pressed  by  Mr.  Herschell 
in  his  able  argument  to  hold  that  the  decision  in 
that  case  was  not  warranted  in  point  of  law ;  and 
if  the  matter  had  been  rea  nova  there  would  have 
been  some  probability  of  his  success.  But  the 
question  is  whether  this  court  will  now  lay  down 
a  different  rule.  It  has  been  argued  that  this 
being  the  court  of  ultimate  appeal  m  cases  of  this 
class,  it  cannot  and  will  not  reverse  its  own  deci- 
sions. It  must  happen  in  the  case  of  almost  all 
Acts  of  Parliament  that  difficulties  arise  with 
regard  to  their  construction;  and  acting  on  general 
pnnciples  I  should  be  sorry  to  lay  down  a  rule 
preventing  this  court  from  reconsidering  its  judg- 
ment even  on  precisely  the  same  point.  At  the 
same  time  I  should  not  consider  that  we  are  bound 
to  adhere  to  every  decision  upon  the  principles  that 
are  applicable  to  cases  in  the  House  of  Lords.  That 
is  the  highest  tribunal — the  ultimate  court  of  ap- 
peal— and  its  decisions  are  authoritative  declara- 
tions of  the  law.  They  are  made  by  the  whole 
House  of  Peers,  and  it  is  only  in  modern  times 
that  these  c^uestions  have  been  discussed  by  a 
small  committee.  It  is  clearly  settled  that  the 
House  of  L(nrds  declares  the  law,  and  that  the  law 
so  declared  is  binding,  but  that  principle  has  not 
been  extended  to  the  Superior  Courts.  In  these 
courts  the  decision  is  final  in  certain  cases  where  , 


there  exists  a  peculiar   jurisdiction,    as    in  the 
Queen's  Bench  in  sessions  cases,  in  the  Exchequer 
in  revenue  cases,  and  in  i his  court  in  cases  rela- 
ting to  the  franchise,  and  in  matters  under  the 
EaUway  and  Canal  Traffic  Act.    In  the  exercise  of 
their  jurisdiction  in  such  cases,  great   mischief 
might  occur  if  the  courts  held  themselves  cooclu- 
sivelv  bound  by  prior  decisions;  and  therefore  upon 
general  principles  I  hold  that  we  are  at  liberty  to 
reconsider  any  former  decision,  and  are  not  concln- 
sively  bound  by  it.    In  this  particular  case,  then, 
I  think  that  we  mast  act  upon  the  decision  in 
Heelis  v.  Blain,  unless  we  are  clear  that  it  can- 
not be  supported.     Mr.    Herschell's    contention 
went    to    tnat    length,    and    he     also      urged 
that   great   inconvenience    would    flow   from  ad- 
hering  to    that   decision.      If   it    were   a    case 
of    general    application    affecting    the   practice 
of    conveyancers    it    would    be     a    matter    of 
great    importance,    but    fortunately    the   effect 
of   the    Statute  of    Uses    as    applicable  to  the 
interpretation  of  the  Beform  Act  of  1832,  is  all 
we  need  now  consider.    Can  it  be  said  that  a  per- 
son who  is  the  grantee  of  a  rentcharge  under  the 
Statute  of  Uses,  is  in  actual  possession  as  soon  as 
the  grant  is  executed  P    In  the  case  of  Heelis  v. 
Blain,  this  question  was  answered  in  the  affirma- 
tive.   Several  authorities  were  referred  to  in  the 
judgment  of  the  court,  but  unfortunately  several 
other  cases  existed  which  were  not  presented  to 
the  court  then,  but  which  Mr.  Herschell  has  now 
brought  before  our  notice.    I  must  say  that  Mr. 
Herschell's  argument,  so  ably  presented  to   us, 
shook  me  in  my  opinion  Oi  Heelis  v.  Blain,    Bat 
to  warrant  us  in  overthrowing  that  decision  there 
must  be  more  than  a  doubt ;  we  must  be  satisfied 
that  the  decision  was  wrong.    Now  the  Statute  of 
Uses  has  always  been  considered  to  give  a  posses- 
sion which  for  some  purposes  was  actual  posses- 
sion.  The  most  ordinary  case  where  it  was  treated 
as  conferring  the  actual  possession,  was  that  of  a 
lease  and  release.    There  was  a  bargain  and  sale  for 
one  year,  executed  at  a  distance  from  the  land ;  the 
land  often  being  in  the  occupation  of  other  persons. 
It  was  doubted  in  early  times  whether  the  statute 
transferred    the    possession  where  there  was  no 
entry.     This  form  of  conveyance  was   invented 
shortly  after  the  passing  of  the  statute,  in  order  to 
evade  its  operation.     Mr.  Preston  (2   Preston's 
Conveyancing,  219)  observes :  "  By  the  common 
law,  and  till  the  Statute  for  the  Amendment  of  the 
Law  (4  Anne,  c.  16,  s.  9),  attornment  of  the  par- 
ticular tenant  was  essential  to  the  validity  of  the 
grant,  and  the  tenant  might  in  many  cases  with- 
hold attornment,  or  the  grantor  or  grantee  might 
die  before  attornment  had  taken  place.     Each  of 
these  events  would  defeat  the  grant;  for  unless 
attornment  was  obtained  in  the   lifetime  of  the 
grantor,  and  also  of  the  grantee,  the  grant  became 
moperative,  and  failed  of  effect.    Besides,  there 
was  a  notoriety  attending  livery,  or  attornment, 
which  must  have  been  distressing  in  transactions 
of  delicacy  which  required  secrecy ;  and  in  giving 
the  history  of  this  assurance,  it  is  said,  this  con- 
veyance was  at  first  only  purposely  contrived  by 
Serjeant   Francis   Moore,  .at  the  request  of  the 
Lord  Norris,  to  the  end  that  some  of  his  kindred 
or  near  relations  should  not  take  notice,  by  any 
search    of  public    records,  what   conveyance    or 
settlement    he    should  make  of  his  estate.     In 
Barker  v.  Keete  also,  it  is  stated  by  Lord  Chief  Justice 
North,  that  Mr.  Serjeant  Moore  was  the  inventor 
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of  this  mode  of  assurance.  The  inconveniences 
thus  experienced  naturally  led  men  of  extensive 
practice  to  contrive  some  mode  of  conveyance  hy 
which  the  estate  might  be  transferred  immediately, 
and  without  any  interval,  from  one  man  to  another, 
although  both  parties  were  at  a  distance  from  the 
lands,  and  without  even  the  necessity  of  their 
meeting  for  the  purpose  or  their  giving  any 
written  authority  to  deliver  or  receive  the  seisin. 
In  Barker  v.  Keat  (2  Mod.  249)  in  29  Car.  2.,  the 
Question  was  whether  there  was  a  fi;ood  tenant  to 
tne  prsBcipe  or  not,  which  was  made  by  a  bargain 
and  sale,  but  no  money  paid,  nor  any  rent  reserved 
but  a  peppercorn,  to  be  paid  at  the  end  of  six 
months,  upon  demand,  and  the  release  and  grant 
of  the  reversion  thereupon  was  only  "  for  divers 
eood  considerations."  The  question  was  "  if  this 
Tease,  upon  which  no  rent  was  reserved  but  that 
of  a  peppercorn  be  executed  by  the  Statute  of 
Uses  or  not.  If  it  be  thus  there  is  no  need 
of  the  entry  of  the  lessee,  for  the  statute  will  put 
him  in  actual  possession,  and  then  the  inheritaiioe 
by  the  release  or  grant  of  the  reversion  will  pass. 
But  if  this  lease  be  not  within  the  statute,  because 
no  use  can  be  raised  for  want  of  a  consideration, 
then  it  must  be  a  conveyance  at  common  law,  and 
80  the  lessee  oueht  to  make  an  actual  entry,  as 
was  always  usualbefore  the  making  of  the  statute." 
It  was  held  "that  the  word 'grant'  in  the  lease 
will  make  the  land  pass  by  way  of  use ;  that  the 
reservation  of  a  peppercorn  was  a  good  considera- 
tion to  raise  an  use  to  support  a  common  recoveiy ; 
that  this  lease  being  within  the  Statute  of  Uses 
there  was  no  need  of  an  actual  entry  to  make  the 
lessee  capable  of  the  release,  for  by  virtue  of  the 
statute,  he  shall  be  adjudged  to  be  in  actual  pos- 
session, and  so  a  good  tenant  to  the  prsscipe."  In 
all  the  ordinary  forms  of  lease  and  release  since 
the  case  of  Barker  v.  Keaie,  the  bargainee  has  been 
treated  as  being  in  actual  possession.  Here,  there- 
fore, were  two  purposes  for  which  during  three 
centuries  the  statute  was  considered  to  give  pos- 
session. It  has  been  held  also  that  the  statute 
did  not  give  such  a  possession  as  to  enable  the 
grantee  to  maintain  trespass  at  common  law,  but 
that  he  might  maintain  assize.  If  we  attempted 
to  eo  through  all  the  cases  upon  this  branch 
of  the  law,  we  should,  I  think,  embark  on  an 
utterly  hopeless  task.  For  ^ome  purposes  it  has 
been  held  that  the  statute  gives  possession,  and  for 
others  that  it  does  not,  and  it  is  impossibly  to 
steer  or  to  find  road  or  rule  between  them. 
Then  comes  the  question  whether  we  can  see 
clearly  that  this  court  was  wrone  in  the  decision 
arrived  at  in  Heelis  v.  Blain,  If  the  matter  were 
res  nova  I  should  be  disposed  to  adhere  to  the 
plain  words  of  the  statute.  But  I  cannot  think 
the  authorities  are  so  clear  that  we  should  be 
justified  in  saying  that  that  case  was  wrongly  de- 
cided. It  has  been  acted  upon  ever  since  1864, 
and  has  been  the  rule  with  regard  to  the  matters 
decided  in  it,  and  Parliament  has  not  thought  fit 
to  interfere,  although  there  has  been  legislation 
upon  the  subject  of  the  franchise.  Upon  the 
wnole,  therefore,  I  am  not  prepared  to  dissent  from 
that  decision,  and  I  think  that  this  appeal  should 
be  dismissed,  but  without  costs. 

Brett,  J. — ^The  question  is,  whether  the  claimant 
had  been  in  "  actual  possession "  of  the  rent- 
charge  for  six  months  before  the  31st  July. 
It  IS  said  that  he  had,  because  the  con- 
veyance  operated    under   the  Statute  of  Uses, 


so  as  to  give  him  the  actoal  possession  at  the  date 
of  its  execution,  and  unless  we  overrule  HeelU  v. 
Blain  we  must  take  this  view  to  be  correct.  It 
has,  therefore,  been  urged  that  we  ought  to  over- 
rule that  case.  On  the  other  side  it  has  been  con- 
tended that  this  court  cannot  overrule  one  of  its 
former  decisions,  and  that  for  two  reasons,  first 
because  it  is  a  court  of  ultimate  appeal,  and, 
secondly,  because  of  the  words  of  the  statute 
(6  Vict.  o.  18,  s.  66),  that  every  decision  of  the 
court  "shall  be  final  and  conclusive  in  the  case 
upon  the  point  of  law  abjudicated  upon,  and  shall 
be  binding  upon  every  committee  of  the  House  of 
Commons  appointed  for  the  trial  of  any  petition 
complaining  of  an  undue  election  or  return  of  any 
member  to  serve  in  Parliament."  As  to  the  first 
reason  cases  have  been  quoted  to  show  that  the 
House  of  Lords  will  not  overrule  its  own  decisions. 
I  doubt  whether  it  is  so ;  whether  the  House  of 
Lords  if  shown  that  a  former  decision  was  wrong 
in  point  of  law  would  act  upon  such  a  rule.  But  I 
think  this  court  is  bound  to  administer  the  law  as 
it  exists  at  the  time  of  the  particular  judgment 
delivered.  I  abide  by  what  I  said  in  jprma  s  ea86 
(27  L.  T.  Eep.  N.  S.  662 ;  L.  Rep.  8  C.  P.  281), 
that  this  court  should  loyally  abide  by  its  former 
decisions  unless  they  are  clearly  shown  to  be  wrong. 
But  if  they  are  clearly  shown  to  be  wrong,  I  do 
no(  think  the  words  of  sect.  66  prevent  us  from 
overruling  them.  The  judgment  is  to  be  final  '*  in 
the  case"  in  which  it  was  given.  The  decision  in 
He-elis  v.  Blain  was  that  the  word  "  possession  " 
was  to  be  read  as  if  it  were  "  actual  possession," 
and  it  followed  that  the  words  "  actual  possession" 
in  the  Reform  Act  must  have  the  same  meaning 
as  the  word  "  possession"  in  the  Statute  of  Uses. 
It  has,  I  think,  been  shown  that  among  convey- 
ancers where  a  conveyance  operated  under  the 
Statute  of  Uses,  it  was  deemed  to  confer  the 
actual  possession.  That  must  continue  until  it  is 
got  rid  of.  In  land,  a  visible  thing,  it  is  easy  to 
see  when  it  is  sot  rid  of.  There  is  no  great  diffi- 
culty in  regara  to  land  either  in  the  case  of  an 
actual  trespass  or  of  a  conveyance  under  the 
registration  Acts,  because  in  an  action  of  trespass 
there  must  be  actual  possession  at  the  time 
the  trespass  was  comnutted,  and  it  is  easy  to 
show  that  actual  possession  has  been  got  rid 
of  ;  and  so  in  the  case  of  a  conveyance  of 
land  under  the  registration  Acts.  In  the  case 
of  a  rentcharge,  however,  it  is  more  difficult  to 
see  whether  the  actual  nossession  has  been  got  rid 
of.  It  might  be  got  ria  of  by  assignment,  and  if 
that  took  place  within  six  months  the  claimant 
would  not  be  registered.  If  the  payment  became 
due  and  was  not  collected,  that  mignt  be  evidence 
that  the  grantee  had  ceased  to  hold  possession. 
But  I  am  not  quite  clear  upon  this  point.  Actual 
possession  once  deemed  to  be  in  a  claimant  remains 
m  him  until  it  is  got  rid  of.  I  cannot  see  that 
this  is  wron^  or  unreasonable ;  it  was  the  gpx>and 
of  the  decision  in  Heelis  v.  Blain,  and  I  cannot 
say  that  that  case  was  clearly  wrong.  I  admit  it 
was  an  anomalous  decision,  but  it  must  so  remain 
until  the  Legislature  alter  the  rule  if  they  think 
fit.  I  think  the  decision  of  the  revising  barrister 
was  right. 

Gbove,  J. — If  this  question  had  come  before  me 
for  the  first  time  I  think  I  should  have  decided 
that  the  words  "  actual  possession  "  in  the  Befonn 
Act  meant  something  capable  of  plain  demonstm- 
tion,  to  enable  the  public  to  ascertain  that  the 
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person  was  the  real  owner  in  possession,  and  not  a 
mere  secret  bailee  receiving  something  which 
might  idterwards  be  handed  over.  In  Mwrray  y. 
ThomQey,  Tindall,  G.  J.,  said :  **  The  question  turns 
upon  the  meaning  of  the  words  '  actual  possession/ 
and  we  think  those  words  mean  a  possession  in 
&c6  as  contradistinguished  from  a  possession  in 
hw ;  and  that  as  the  possession  in  fact  of  a  rent- 
char^  must  be  the  actual  manual  receipt  of'  the 
rent  itself,  or  some  part  of  it,  or  of  something  in 
liea  of  it,  so  there  could  be  no  such  possession  in 
fact  in  this  case  where  the  first  payment  of  the 
tent  did  not  become  due  untU  after  the  expiration 
of  the  month  of  July,  and  where  nothing  whatever 
took  place  but  the  mere  execution  of  the  deed." 
And  further  on,  "The  actual  possession  of  rent 
being,  therefore,  a  well-known  legal  phrase  or 
expression,  the  Legislature  cannot  be  taken  to 
have  used  it  in  any  other  than  such  well-known 
sense,  that  is,  as  contradistinguished  from  such 
possession  in  law,  or  right  to  the  rent- 
charge,  as  the  bare  delivery  of  the  deed  of 
grant  would  confer."  Tindal,  G.J.  had  not 
all  the  ca^eB  before  him  which  we  have 
had  presented  to  us  in  the  argument  ^on  the 
present  occasion,  or  probably  he  would  not  have 
used  the  expression  *'  well-known  sense."  If  the 
Statute  of  Uses  had  been  construed  according  to 
its  original  simple  intention  the  matter  would  have 
been  free  from  difficulty.  In  many  cases  the 
words  *'  actual  possession "  have  received  a  con- 
straction  consistent  with  HeeUs  v.  Bkdn,  and 
therefore  I  cannot  say  that  that  case  was  wrong. 
Moreover,  that  would  be  to  overrule  a  decision 
lecognised  by  the  Legislature,  and  left  untouched 
by  subsequent  Acts  of  Parliament,  and  to  shake 
confidence  in  the  stability  and  certainty  of  law.  I 
do  not  consider  that  the  words  of  6  Yict.  c.  18,  s. 
66,  mean  that  the  decision  of  the  court  shall  be 
final  and  conclusive  to  all  intents  and  purposes, 
bat  merely  in  the  particular  case.  I,  therefore, 
concur  with  the  rest  of  my  learned  brethren. 

Denhan,  J. — I  am  of  the  same  opinion.  The 
great  question  is  what  is  the  meaning  of  the 
phrase  "actual  possession"  when  appned  to  a 
rent  charge  operating  by  deed  under  the  Statute 
of  Uses.  I  agree  that  "  actual "  means  "  in  fiujt " 
in  some  sense.  Yet  there  are  many  cases  where, 
although  the  word  "  actual  "  is  used,  it  must  be 
construed  constructively  and  not  literally,  as  in 
Gladstone  v.  Fad/wick  (L.  Bep.  6  Ex.  203),  where  a 
seizure  of  the  goods  of  a  debtor  in  a  mansion- 
house  was  held  to  be  an  actual  seizure  of  goods  at 
a  farmhouse  in  his  occupation  a  mile  distant. 
Where  we  are  dealing  with  a  rentchar^,  "actual" 
can  hardly  mean  *'  in  fact,"  because  this  is  a  case 
of  a  corporeal  hereditament.  That  being  so  we 
have  a  case  decided  upon  this  very  statute — viz., 
Eedis  V.  Blain,  and  decided  before  the  last  legis- 
lation upon  the  subject  of  the  frandiise,  and  un- 
touched by  subsequent  legislation.  And  we  must 
take  it  that  the  Le^slature  knew  of  this  decision, 
and  hold  it  to  be  bmding  unless  it  can  be  conclu- 
sively shown  that  it  is  wrong.  Now  I  am  by  no 
means  clear  that  if  I  had  to  decide  this  case  for 
the  first  time  I  should  not  decide  it  as  in  Heelis 
V.  Blain.  I  think,  therefore,  that  that  is  not  a  case 
which  this  court  should  overrule. 

Decision  affirmed. 

Attorneys :  for  appellant,/.  J^^lio^^i^oa;,  for  Robert 
Evans,  Ashton-under-Lyne ;  for  respondents, 
Bickards  and  Walker,  for  W.  J.  Mellor,  Oldham. 

Mag.  Gas.— Vol.  VHI. 
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Jwne  7  and  8, 1873. 
Ex  pa/rte  Hugxjet. 

Extradition  Act — 33  ^  34  Vid,  c.  62 — Duty  of  police 
mcdgistrate — His  decision  not  reviewable — Deposi- 
tion of  a  witness  examined  cU  a  former  heanri/ng 
before  a  different  police  magistraJte, 

By  the  33  ^34  Vict  c.  52  (The  Extradition  Ad) 
when  a  fugitive  criminal  is  brought  before  a  police 
m^istrctte,  the  loiter  is  to  hear  the  case  in  the 
same  manner  and  to  have  the  same  jurisdiction 
and  powers,  as  near  as  may  be,  as  if  the  prisoner 
were  brought  before  him  charged  vrith  an  irydict- 
able  offcTbce  committed  in  England. 

Held,  upon  a  rule  for  a  haheas  corpus,  upon  a  com- 
mitted by  a  police  magistrate,  that  as  this  is  not  a 
court  of  appeal  in  su>ch  a  case  it  wUl  not  question 
the  judgment  of  the  magistrates  if  the  case  was 
within  his  jurisdiction  and  there  was  any  evidence 
to  support  his  decision. 

Upon  su>ch  a  hearing,  a  witness  game  his  evidence 
before  a  police  ma^istrale  in  the  presence  of  the 
a,ccused  and  signed  his  deposition.  The  further 
hearing  of  ike  case  was  then  adjourned,  and  on  the 
adjournment  day  the  further  hearing  was  resumed 
before  B.,  another  police  magistrate,  but  as  the  wit- 
ness  before  examined  before  A.  refused  to  aMend  and 
had  gone  abroad,  his  deposition  made  before  A.  was 
proved  to  have  been  duly  taken  and  was  read  as 
part  oj  the  case  aga/inst  the  accused,  whereupon 
additional  evidence  having  been  taken,  the  prisoner' 
was  committed  to  the  Middlesex  House  of  Deten- 
Hon  pwrswmt  to  the  Act. 

Held,  per  Martin  and  Pollock,  BB.  (KeUy,  G.B., 
dubitante),  thai  the  deposition  so  taken  al  the 
former  hearing  by  A,  was  properly  receivable  by 
B,  upon  the  siibsequent  hearing. 

Upon  a  former  day  Besley  obtained  a  rule  nisi  for 
a  writ  of  habeas  corpus  to  bring  up  Ernest  Etienne 
Huguet,  a  Frenchman  in  custody  of  the  Governor 
of  Uie  House  of  Detention,  upon  a  warrant  of  Sir 
Thomas  Henry  under  the  orovisions  of  the  33  &  34 
Yict.  c.  52  (an  Act  to  amend  the  law  relating  to 
the  extradition  of  criminals),  in  order  that  he  may 
be  discharged  from  custody. 

It  appeared  from  the  affiaavits  that  the  applicant, 
who  is  a  French  subject,  lefb  France  and  came  to 
England  in  April  1872,  having  in  his  possession 
the  sum  of  27,000f.,  being  at  that  time  a  oanker  in 
Paris  and  the  editor  and  proprietor  of  a  news* 
paper  called  VAverwr  Liberal;  that  whilst  in 
England  he  was  adjudged  by  the  French  Courts 
to  be  a  fraudulent  bauKrupt  and  was  ordered  to 
be  put  upon  his  trial  for  iraudulent  bankruptcy. 
A  requisition  was  accordingly  made  by  the  French 
authorities  to  the  ForeiG:n  Secretary  (Lord  Grran- 
ville)  of  this  country,  and  thereupon  he  made  an 
order  requiring  a  police  magistrate  to  issue  his 
warrant  for  the  apprehension  of  the  applicant.  A 
warrant  was  accordingly  issued,  and  he  was 
brought  before  Mr.  Yaughan,  one  of  the  police 
magistrates  at  Bow-street.  Evidence  was  then 
taken,  and  Mons.  de  Monchairville,  the  official 
assignee  in  France  under  the  bankruptcy,  gave 
evidence  of  all  the  facts  connected  witn  such 
bankruptcy  of  an  official  nature.  He  was  cross- 
examined  oy  the  counsel  of  the  applicant,  and  he 
signed  his  deposition  in  due  fonn.    The  further 
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hearing  of  the  case  was  then  adjoarned,  and  upon 
the  adjourned  meeting  Sir  Thomas  Henry  presided 
Upon  that  occasion  a  quantity  of  French  documen- 
taiy  evidence!  was  produced,  and  a  Mons.  Adolphe 
Moreau,  counsel  to  the  French  Embassy  in  London, 
gave  evidence  of  the  French  law  upon  the  subject, 
and  thereby  established  the  fact  that  the  applicant 
had,  accorcung  to  the  evidence,  made  himself  amen* 
able  to  the  clmrge  of  being  a  fraudulent  bankrupt. 
Mons.  de  Monchairville  was  not  required  to  give 
evidence  before  Sir  Thomas  Henry  as  he  had  be- 
fore given  it  before  Mr.  Vaughan,  for  it  appeared 
that  at  the  adjournment  of  the  former  hearing  he 
announced  that  he  would  not  again  attend,  and 
would  go  to  Paris,  and  he  did  not  in  fact  again  at- 
tend. Upon  this,  Mr.  Humphries,  the  second 
clerk  at  Bow-street,  deposed  to  the  due  taking  of 
the  deposition  of  Mons.  de  Monchairville  before 
Mr.  Yaughan,  and  to  his  cross-examination  on  be- 
half of  the  applicant.  Upon  this  proof  Sir  Thomas 
Henry  received  in  evicience  the  deposition  so 
made,  and  the  case  being  complete  he  committed 
the  apphcant  to  the  Middlesez  jBfouse  of  Detention 
to  await  the  warrant  of  the  Secretary  of  State  for 
his  surrender(a).  The  rule  was  moved  upon  the 
grounds — First,  that  there  was  not  sufficient  evi- 
aence  of  the  commission  of  any  offence  justifying 
the  application  of  the  Extradition  Act  1870; 
secondly,  that  Sir  Thomas  Henry  had  no  jurisdic- 
tion to  act  upon  any  deposition  not  taken  before 
himself. 
The    Attomey-QeTieraL    (Sir   J.    D.   Coleridge, 

(a)  By  aeot.  7  of  the  33  &  34  Yiot.  o.  52  it  is  enacted  that 
'*  a  requisition  for  the  Borrender  of  a  f  afritiye  criminal  of 
any  foreign  state  who  is  in,  or  Buspected  of  beinpr  in  tiie 
United  Kingdom,  Bhall  be  made  to  a  Seoretaiy  of  State 
by  Bome  person  recognised  by  the  Secretary  of  State  as 
a  diplomatic  representative  of  tiiat  foreign  state.  A 
Secretary  of  State  may,  by  order  under  his  hand  and  seal, 
signify  to  a  police  magistrate  that  snch  requisition  has 
been  made,  and  require  him  to  issue  his  warrant  for  the 
apprehension  of  the  fugitive  criminal,"  &o. 

Sect.  9.  "  When  a  fugitive  criminal  is  brought  before 
the  police  magistrate,  the  police  magistrate  shall  hear  the 
oase  in  the  same  manner,  and  have  the  same  jurisdiction 
and  power,  as  near  as  may  be,  as  if  the  prisoner  were 
brought  before  him  charged  with  an  indictable  offence 
committed  in  England,"  &c. 

Sect.  10.  "  In  l3ie  case  of  a  fugitive  criminal  accused  of 
an  extradition  crime,  if  the  foreign  warrant  authorising 
the  arrest  of  such  criminal  is  dm^  authenticated,  and 
Buch  evidence  is  produced  as  (subject  to  the  provisions 
of  this  Act)  would,  according  to  the  law  of  England, 
justify  the  committal  for  trial  of  the  prisoner  if  the  crime 
of  which  he  is  accused  had  been  committed  in  England, 
the  police  manstrate  shall  commit  him  to  prison,  but 
otherwise  shall  order  him  to  be  discharged.  ...  If  he 
commits  such  criminal  to  prison,  he  shall  commit  him  to 
the  Middlesez  House  of  Detention,  or  to  some  other 
prisbn  in  Middlesex,  there  to  await  the  warrant  of  a 
Secretary  of  State  for  his  surrender,  and  shall  forthwith 
send  to  a  Secretary  of  State  a  certificate  of  committal, 
and  such  report  upon  the  oase  as  he  may  think  fit." 

Sect.  11.  If  a  pohce  magistrate  commits  a  fugitive 
criminal  to  prison,  he  shall  inform  such  criminal  that  he 
will  not  be  surrendered  until  after  the  expiration  of 
fifteen  days,  and  that  he  has  a  right  to  apply  for  a  writ 
of  haheixs  corpus.  Upon  the  expiration  of  the  said 
fifteen  days,  or  if  a  writ  of  habeas  corpus  is  issued,  after 
the  decision  of  the  court  upon  the  return  of  the  writ  as 
the  case  ma^  be,  or  after  such  further  period  as  may  be 
allowed  in  either  case  by  a  Secretary  of  State,  it  shall  be 
lawful  for  a  Secretarv  of  State  by  warrant  under  his 
band  and  seal  to  order  the  fugitive  criminal  (if  not 
delivered  on  the  decision  of  the  comrt)  to  be  surrendered 
to  such  person  as  may  in  his  opinion  be  duly  authorised 
to  receive  the  fugitive  criminal  by  the  foreign  State  from 
which  the  requisition  for  his  surrender  proceeded ;  and 
inch  fugitive  criminal  shall  be  surrendered  accordingly. 


Q.O.)  and  Bovsevi  showed  cause. — ^If  the  ma^trate 
had  jurisdiction  to  inquire  into  the  case,  this  court 
will  not  interfere  with  the  result  at  which  he  has 
arrived.    It  is  clear  that  he  had  such  jurisdiction 
to  inquire,  and  it  was  for  him  alone  to  form  an 
opinion,  precisely  as  it  would  have  been  if  the 
cnarge  had  been  of  an  oiSenoe  committed  in  this 
country,  and  the  inquiry  had  been  one  with  a 
view  to  a  committal  to  triaL    The    question  of 
whether  or  not  there  is  a  prima /ocie  case  is  one 
intrusted   entirely  to  the    magistrate:   (£eo.  v. 
BoU(m^  1  Q.  B.  ^^),    As  regards  the  second  objec- 
tion, that  Sir  Thomas  Henry  did  not  hear  tiia 
whole  of  the  evidence,  and  that  he  acted  upon  the 
evidence    of    Mons.  de  Monchairville,    wno  was 
examined  on  a  previous  day  before  another  magis- 
trate, there  is  nothing  objectionable  in  his  having 
done  so,  and  the  case  of  aeg,  v.  Be  Vidil  (9  Cors 
Grim.  C&s.  4)  is  in  point.    There  the  prisoner  was 
indicted  for  unlawfully,  maliciously  and  f elonionsly 
cutting  and  wounding  Al&ed  John  de  Yidil,  with 
intent  to  murder  him.    A  witness  being  too  ill  to 
travel,  it  was  proposed  to  read  his  deposition,  and 
the  magistrates'  clerk  being  ezaminea,  he  said  that 
he  was  the  chief  clerk  at  Bow-street,  and  that  on 
the  16th  July  he  went  down  to  Twickenham,  in 
consequence  of  the  illness  of  the  witness  Bivers. 
That  the  prisoner  was  then  in  custody ;  that  the 
charge   against  him   was  for  unlawfully,   mali- 
ciously,   and    feloniously    cutting    and    wound- 
ing one  Alfred  John  de  Yidil,  with    intent  to 
murder  him ;  that  the  charge  was  made  at  Bow- 
street,  before  the  magistrate  there,  and  that  in 
consequence  of  the  iUness  of  the  witness,  the  pri> 
soner  was  taken  down  to  Twickenham  and  the 
witness's  deposition  was  taken  before  two  county 
magistrates,  in  the  presence  and  hearing  of  the 
prisoner,  and  signed  by  them;  and  th^  subae- 
auently,upon  a  further  investigation  at  Bow-street, 
the  prisoner  was  committed  by  the  magistrate 
there.    Upon  this  it  was  objected  by  Serjt.  Bal- 
lantine  that  the  deposition  could  not  be  read,  the 
11  &  12  Vict.  c.  42,  enacting  that  in  all  cases 
where  any  person  shall  appear  or  be    brought 
before  an^  justice  or  justices  of  the  peace,  charged 
vrith  any  indictable  offence,  Ac,,  before  he  or  they 
shall    commit    such    accused   person    to    prison 
for  trial  he  shall  in  the  presence,  Sec.,  take  the 
statement  on  oath,  Ac,,  and  shall  puit  the  same  into 
writing,  and  such  deposition,  &o.,  shall  be  signed 
by  the  justice  or  justices  taking  the  same;  and  he 
contended  that  the  meaning  of  this  was,  that  the 
deposition  should  be  taken  by  the  magistrate  before 
whom  the  charge  is  made  and  by  whom  the  pri- 
soner is  committed,  and  that  in  that  case  there  was 
the  intervention  of  other  magistrates  for  the  par- 
pose  of  taking  that  single  deposition,  those  magis* 
trates  not  being  the  magistrates  before  whom  the 
charge  was  made  or  by  whom  the  prisoner  was 
committed.    Mr.  Justice  Blackburn,  however,  said, 
'*  I  am  of  opinion  that  it  was  not  intended  by  the 
two  sections  referred  to  (17  and  18)  to  confine  the 
admissibility  of  a  deposition  to  the  case  of  a  person 
examined  before  the  magistrate  before  whom  the 
charge  is  made,  and  who  commits  the  prisoner  for 
trial.    The  meaning  of  the  provision  in  the  Act  is 
this,  that  when  a  witness  may  be  in  a  distant  part 
and  too  ill  to  travel,  the  magistrate  or  magistrates 
acting  for  that  locality  may  take  the  examination, 
of  course  in  the  presence  of  the  accused,  and  with 
the  formalities  enjoined,  and  return  it  to  the  proper 
quarter.    Here  the  deposition  was  read  over  to 
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^d  signed  by  the  witness,  and  also  signed  by  the 
jnstioes  taking  the  same.  It  was  taken  in  the 
msenceof  the  prisoner,  and  he  had  full  oppor- 
tonity  of  cross-examining.  It  seems  to  me  that 
all  that  is  neoessary  has  been  complied  with,  and 
I  shall  allow  the  deposition  to  be  read."  That  case 
quite  disposes  of  this  objection.  The  case  of  Be^. 
7.  Waits  (33  L.  J.  63,  M.  G.)  is  not  in  point,  for  m 
that  case  the  court  held  that  the  depositions  had 
not  really  been  taken  in  the  presence  of  a  magis- 
trate. 

Chambers,  Q.C.  and  Besley  for  the  applicant. — 
This  court  will  examine  the  decision,  or  the  com- 
mittiug  magistrate,  and  if  it  finds  that  the  magis- 
trate has  acted  upon  insufficient  materials,  and 
has  oome  to  a  wrong  decision  it  will  interfere, 
otherwise  the  right  to  a  writ  of  habeas  corpus  is 
Ulasory.  They  argued  that  the  materials  before 
the  -magistrate  were  insufficient  to  prove  any 
crime  for  which  in  this  country  the  applicant 
might  be  committed  for  trial.  As  regards  the 
second  point,  that  Sir  Thomas  Henry  had  no  juris- 
diction to  act  upon  a  deposition  not  taken  by  him — 
the  case  of  Re^.  ▼.  De  Vidil  is  no  authority  be- 
cause it  was  decided  upon  wholly  different  materials. 
It  cannot  be  that  one  magistrate  may  take  a  do- 
position,  and  another  may  judge  of  its  relevancy 
and  importance ;  if  this  were  so,  a  case  may  be 
heard  at  a  dozen  different  adjournments  by  a 
doaen  different  magistrates. 

Kelly,  C.B. — I  am  of  opinion  that  this  rule 
should  be  dischani^ed.  It  nas  been  said  by  the 
Attomey-Greneral  that  as  there  was  evidence 
before  the  magistrate  of  a  fraudulent  bankruptcy, 
his  jurisdiction  to  make  his  warrant  of  commit- 
ment cannot  be  impeached.  No  arguments  have 
been  addressed  to  us  with  regard  to  our  jurisdic- 
tion to  deal  with  a  case  like  this,  but  it  is  said  that 
if  the  magistrate  had  jurisdiction  to  hear,  we  have 
no  power  to  interfere.  This,  however,  is  stated  in 
terms  rather  too  wide.  Suppose,  for  instance,  a 
charge  be  made  against  a  forei^er  residing  in 
this  country  for  a  murder  committed  by  him  in 
France,  and  that  when  it  -came  before  the  magis- 
trate it  should  appear  that  the  party  survived  more 
than  a  twelvemonth;  lam  of  opmion  that  that  would 
not  be  a  subject  of  extradition,  and  that  if  the  magis- 
trate were  to  make  his  warrant  for  his  detention,  we 
could  interfere.  Where,  however,  there  is  evi- 
dence of  experts  in  French  law  which  shows  a 
crime  committed  in  France,  which  if  committed 
here  would  be  punishable  by  our  law,  we  have  no 
right  to  question  the  truth  of  the  testimonv.  In 
such  a  case  it  is  for  the  magistrate  to  deciae,  and 
although  we  may  think  that  the  case  is  very  in- 
conclusive, we  cannot  interfere.  He  is  the  onlv 
party  authorised  to  decide  upon  the  facts.  Such 
being  the  law,  what  are  the  objections  P  It  ap- 
pears that  the  applicant  was  charged  wich  fraudu- 
lent bankruptcy,  and  the  first  question  is.  Had  he 
been  guilty  according  to  law  P  Now  upon  that  I 
cannot  bring  myself  to  entertain  a  doubt.  (His 
Lordship  then  reviewed  the  evidence  upon  this 
pomt.)  Then  there  is  another  objection.  It  ap- 
pears that  in  the  course  of  the  proceedings  the  evi- 
dence of  a  gentleman  named  Monchairville  was 
taken  before  another  magistrate  than  the  one  who 
ultimately  decided  the  case.  Now  the  receiving 
of  such  evidence  is  certainly  almost  entirely  con- 
trary to  practice.  If  evidence  is  to  be  acted  upon, 
it  should  be  heard  by  the  committing  magistrate, 
and  he  ought  not  to  act  upon  any   deposition 


taken  before  another  magistrate;  and  except  in 
the  case  of  Beg  v.  De  Vidil,  before  my  Brother 
Blackburn,  I  know  of  no  other  case  of  a  similar 
description;  and  notwithstanding  the  opinion  of 
my  Brother  Martin,  I  entertain  great  doubt 
whether  the  deposition  of  M.  de  Monchairville  was 
admissible  in  evidence  before  Sir  Thomas  Henry. 
But  I  accede  to  the  Attomey-Generars  argument, 
that  if  there  was  sufficient  evidence  berore  Sir 
Thomas  Henry  without  that  deposition,  then  it 
becomes  immaterial,  and  I  think  that  there  was 
sufficient  evidence  without  it.  Under  these  cir- 
cumstances the  ol^'ection  fails. 

Martin,  B. — I  am  of  opinion  that  the  law  has 
been  correctly  laid  down  m  the  cases  cited.  The 
Question  is,  was  this  a  proceeding  within  the  iuris- 
aiction  of  Sir  Thomas  Henry  P  I  don't  say  that  if 
there  had  been  no  evidence  before  him,  or  he  had 
acted  contrary  to  law,  we  would  not  have  dis- 
charged the  prisoner ;  but  it  appears  to  me  that 
all  the  proceedings  have  been  properly  taken. 
This  is  not  a  court  of  appeal  from  his  decision, 
and  it  is  for  him  to  decide  whether  or  not  the 
evidence  is  sufficient.  It  has,  however,  been 
strongly  insisted  that  the  evidence  taken  before 
Mr.  vaughan  was  not  achnissible before  Sir  Thomas 
Henry  so  as  to  enable  him  to  act  upon  it.  Now,  I 
don't  mean  to  express  any  positive  opinion,  but  I 
think  that  such  evidence  was  admissible  at  com- 
mon law.  The  witness  who  has  made  a  deposition 
upon  oath  will  not  appear,  but  goes  abroad.  Here 
is  an  inquiry  in  the  same  matter  between  the  same 
parties,  and  the  witness's  deposition  is  admissible 
at  common  law.  The  argument  as  to  the  pro- 
visions of  the  criminal  statutes  is  not  applicable ; 
their  provisions  were  intended  merely  for  the 
convenience  of  proof.  This  certainly  is  my  own 
impression. 

Pollock,  B. — ^I  also  think  that  this  rule  should 
be  discharged.  The  statute  points  out  the  mode 
of  proceeding,  and  it  directs  tnat  the  case  is  to  be 
treated  by  the  magistrate  in  the  same  way  as 
though  it  were  a  hearing  of  an  ordinary  case  with 
a  view  to  a  committal  to  trial.  As  regards  the 
evidence  taken  before  Mr.  Vaughan: — this  was 
taken  in  the  presence  of  the  prisoner,  and  I  should 
have  thought  that  it  was  receivable.  But  whether 
it  was  so  or  not,  if  there  were  other  sufficient 
evidence,  it  may  be  disregarded.  This  is  not  like 
the  case  of  the  admission  upon  a  trial  of  improper 
eviden  le  upon  which  a  jury  may  have  acted.  This 
was  only  a  preliminary  inc^uiry,  and  if  the  ma^s- 
trate  had  sufficient  materials  we  cannot  question 
his  decision.  Rule  dUcharged, 

Attorney  for  the  applicant,  fl".  0,  L.  Bebb, 
Attorney  for  the  Crown,  The  Solicitor  to  the 
Treasury. 

CBOWV  CASES  BESEBVBD. 

Seported  by  JoHir  Tbompbov,  Esq.,  Borrister-at-Law. 

Saturday,  May  31, 1873. ' 

(Before  Bovill,  O.J.,  Bbamwrll  and  Oleisby,  BB., 
Gkove  and  Archibald,  JJ.) 

Beg.  v.  Bebscca  Goldsmith. 

Indictment — False  pretences — Receiving — Aider  by 
verdict— 24,  ^  25  Vict.  c.  96,  ss,  88,  95—7  ^  8 
Qeo>  4,  c.  64,  s.  21. 

An  indictment  tmder  24  ^  25  Vict  o.  96,  s.  95,  for 
"  tmlawfully  receiving  goods  which  have  been  t*n» 
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lawfully  and  hnofffvnghff  andfraudently  obtained 
by  false  pretences  wUh  intent  to  defraud,  we^ 
hnowvng  thai  the  goods  had  been  obtained  by  false 
pretences  with  intent  to  defraud,  as  in  this  count 
before  mentioned,**  omdtted  to  set  out  whai  the  par' 
aiular  false  pretences  were. 
Held,  that  the  objection,  not  having  been  taken 

before  plea,  was  cu/red  by  the  verdict  of  guilty. 
Case  reserved  for  the  opinion  of  this  doort  by  the 
Deputy  Becorder  of  the  City  of  London. 

At  a  session  of  the  Central  Criminal  Court,  held 
on  Monday  the  5th  May  1873,  Bebeoca  Goldsmith 
was  tried  before  me  upon  an  indictment  containing 
fourteen  counts  for  various  misdemeanors. 
The  thirteenth  count  was  as  follows : 
"  And  the  jurors  aforesaid  upon  their  oath  afore- 
said, do  further  present  that  the  said  Bebeoca 
Groldsmith,  afterwards  to  wit  in  the  year  of  our 
Lord  1872,  in  the  county  of  Middlesex,  and  within 
the  jurisdiction  of  the  said  Central  Criminal  Court 
unlawfully  did  receive  and  have  divers  articles  of 
jewellery,  to  wit  (here  followed  a  list  of  the  goods 
alleged  to  have  been  unlawfully  received)  m  the 
goods  and  chattels  of  the  said  Charles  Drayson 
and  others,  which  said  goods  and  chattels  in  this 
count  aforesaid  had  lately  before  then  been  un- 
lawfully and  knowingly  and  fraudulently  obtained 
of  and  from  the  said  Charles  Drayson  and  others, 
by  means  of  certain  false  pretences  with  intent  to 
defraud.  She  the  said  Bebeoca  Goldsmith  at  the 
time  she  so  as  aforesaid  unlawfully  received  and 
had  the  same  goods  and  chattels  then  and  there, 
well  knowing  that  the  same  goods  and  chattels 
had  been  obtained  by  means  of  certain  false  and 
fraudulent  pretences  with  intent  to  defraud  as  in 
this  count  hefore  mentioned.  Aeainst  the  peace 
of  our  said  lady  the  Queen,  ner  crown,  and' 
diflmity.** 

The  fourteenth  count  was  in  the  same  form  for 
receiving  goods  belonging  to  another  owner. 

At  the  close  of  the  case  for  the  prosecution,  Mr. 
Gifiard,  Q.C.  and  Mr.  Poland  on  behalf  of  the  pri- 
soner objected  that  the  thirteenth  and  fourteenth 
counts  were  bad  because  they  did  not  set  forth  the 
folse  pretences  by  means  of  which  the  goods  had 
been  obtained  and  that,  consequently,  it  did  not 
appear  that  those  false  pretences  were  within  the 
statute  24  &  25  Vict.  c.  96,  s.  88. 

Mr.  Metcalfe,  Q.Cr,f or  the  prosecution  contended, 
first,  that  it  was  unnecessary  in  a  substantive 
charge  of  receiving  goods  obtained  by  false  pre- 
tences, to  set  forth  the  specific  false  pretences  by 
which  they  had  been  obtained ;  secondly,  that  the 
allegation  in  the  indictment  that  they  had  been 
unlawfully,  koowingly,  and  fraudulently  obtained 
by  &l8e  pretences  with  intend  to  defraud  must  be 
taken  to  mean  that  they  had  been  obtained  by 
false  pretences,  which  were  unlawful  and  fraudulent 
within  the  statute;  and,  thirdly,  that  even  if  it 
were  necessary  as  matter  of  form  to  set  out  the 
false  pretences,  yet  the  objection  was  too  late  and 
ought  to  have  been  taken  before  plea  by  virtue  of 
14  A  15  Vict.  c.  100,  8.  25. 

The  prisoner  was  found  guilty  on  the  thirteenth 
and  fourteenth  counts  only,  and,  doubting  whether 
those  two  counts  were  good  in  form,  and  also  doubt- 
ing whether,  if  they  were  not  good,  the  objection  was 
taken  in  proper  time,  I  reserved  for  the  decision  of 
the  Court  for  Consideration  of  Crown  Cases,  the 
two  questions  :  First,  whether  the  two  counts  are 
good  in  form,  and,  secondly,  if  they  are  not  good 
whether  the  objection  was  too  late. 


If  the  counts  are  bad  and  the  objection  was  in 
time  the  conviction  is  to  be  annulled,  but  if  the 
counts  are  good  or  the  objection  was  too  late  the 
conviction  will  be  affirmed. 

The  prisoner  is  in  gaol  awaiting  judgment 
(Signed)        Thokas  Chambebs, 

Deputy  Beoorder. 

Oiffard,  Q.C.  (Poland  with  him),  for  the  prisoner. 
— ^The  conviction  cannot  be  sustained.  The  offence 
of  obtaining  goods  by  false  pretences  is  governed 
by  the  24  &  25  Yict.  o.  96,  s.  88,  which  enacts 
that  '*Whosoefer  shall  by  any  false  pretence 
obtain  from  any  other  person  any  chattel,  money, 
or  valuable  security  shall  be  guilty  of  a  mis- 
demeanor." Then  the  charge  in  the  counts  of  the 
indictment  upon  which  the  prisoner  has  been  oon« 
victed  is  dealt  with  in  the  sect.  95  in  these  terms 
« Whosoever  shall  receive  any  chattel,  money, 
valuable  security,  or  other  property  whatsoever, 
the  stealing  taking,  obtaining,  converting,  or  dis- 
posing'whereof  is  made  a  misdemeanor  by  this 
Act,  knowing  the  same  to  have  been  unlawfoDy 
stolen,  taken,  obtained,  converted,  or  disposed  of, 
shall  be  guilty  of  a  misdemeanor."  It  has  long 
been  settled  law  that  in  an  indictment  for  ob- 
taining goods,  Aic.,  by  fslae  pretences  the  par- 
ticular f^se  pretences  must  oe  charged  in  the 
indictment  (Bex  v.  Mason,  2  T.  B.  581),  in  order 
to  show  that  they  come  within  the  statute— the 
crime  of  obtaining  goods,  &c.,  by  false  pretences 
not  being  on  offence  at  conunon  law.  Then  the 
question  arises  whether  the  same  rule  is  appUca- 
ble  to  the  offence  of  receiving  goods  knowing 
them  to  have  been  obtained  by  false  pretences. 
[BoviLL,  C.J. — There  is  this  material  aifferenoe^ 
the  receiver  may  know  that  the  goods  have  been 
obtained  by  false  pretences  and  fraudulently,  bat 
he  may  not  know  the  particular  fisdse  pretences.] 
Nevertheless  it  must  be  proved  what  the  false 
pretences  are  by  which  the  goods  have  been 
obtained,  and  they  should  be  stated  in  the  indict- 
ment to  show  that  as  apunst  the  principal  offender 
the  case  falls  within  the  statute.  It  is  consistent 
with  the  present  indictment  that  the  goods  were 
obtained  oy  a  false  pretence,  that  is  not  within 
the  statute.  "Hie  words  of  sect.  95  are  "  the  stealing, 
taking,  obtaining,  converting,  or  disposing  whereof 
is  made  a  misdemeanor  by  this  Act."  This  point 
appears  to  have  been  decided  in  Beg.  v.  HiU,  Gloa* 
cester  Spring  Assizes  1851, 2  Buss,  on  Crimes,  554 
4th  edit.,  in  a  note  (a),  where  it  was  held  that  an 
indictment  like  this  was  bad.  If  the  receiver 
were  indicted  alon^^  with  the  principal  offender  it  is 
clear  that  the  particular  false  pretences  must  beset 
out,  and  there  is  no  reason  why,  when  the  receiver 
is  indicted  alone  they  should  not  also  be  set  out* 
[Abchibald,  J. — ^Is  it  necessary  to  do  more  in  an 
indictment  than  to  set  out  the  offenoe  in  the  words 
of  the  statute,  and  would  not  an  indictment  fol- 
lowing the  words  of  the  statute  mean  the  same 
thing  as  the  statute  means  P]  As  a  general  propo* 
sition  that  may  be  correct;  but  every  all^ation 
in  this  indictment  may  be  fulfilled  without  show- 
ing any  criminal  offence.  The  words  "  unlawfully 
obtained,"  are  not  words  of  art,  and  have  no 
technical  meaning,  and  may  be  satisfied  by  a 
great  many  things  which,  though  unlawful,  are 
not  indictable.  The  present  indictment  is  reaUy 
only  an  enlargement  of  the  allegation,  "  contrary 
to  the  form  of  the  statute."  Then,  secondly,  as 
to  the  time  when  the  objection  was  taken.  I  was 
taken  before  verdict.     [B&amwbll,   B.  — It  was 
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taken  alter  the  prisoner  w^  given  in  chai]ge  to 
the  jmy,  who  were  sworn  to  try  the  issne  joined 
between  the  parties.    No  injustice  has  been  done, 
as  the  jndge  would  tell  the  jury  you  must  not  find 
the  prisoner  guilty  upon  this  evidence,  because  it 
is  not  a  statutory  offence,  if  the  facts  warranted 
him  in  so  doing.    It  strikes  me  you  should  have 
demurred  to  the  indictment,  or  moved  in  arrest 
of  judgment.]    The  object  in  taking  the  objection 
at  the  close  of  the  case  for  the  prosecution  is  that 
the  pris(»er  has  a  right  to  know  how  the  evidence 
wphes   to  the  offence   charged.    The   14  &  15 
Vict.  c.  100,  s.  25,  enacts  that  "  Every  objection  to 
any  indictment  for  any  formal  defect  apparent  on 
the  &ce  thereof  shall  be  taken  by  demurrer  or 
motion  to  quash  such  indictments  before  the  jury 
shall  be  sworn,  and  not  afterwards;   and  every 
court  before  which  any  such  objection   shall  l>e 
taken  for  any  formal  defect  may,  if  it  be  thought 
neoessaiT,  cause  the  indictment  to  be  forthwith 
amended  in  such  particulars ;  and  thereupon  the 
trial   shall    proceed    as   if  no    such  defect  had 
appeared."    This  objection  is  not  a  formal  one;  it 
is  that  the  very  offence  itself  is  not  described"; 
and  the  indictment  could  only  be  amended  under 
the  statute  by  inserting  words  to  set  out  the  suh^ 
stantive  offence.    Even  if  the  words  **  against  the 
form  of  the  statute  "  had  been  in  the  indictment, 
that  would  not  have  cured  the  want  of  all^ations  to 
bring  the  offence  within  the  statute :  (2  Hale  P.  0. 
192.)  The  case  of  8iU  v.  Tkf  Queen  (1  Dears  132) 
shows  that  a  substantial  omission  in  an  indictment 
is  not  cured  by  verdict.  [Bovill,  O.J. — ^If  there  had 
been  a  demurrer  to  this  count,  what  would  it  have 
admitted  P     Bramwell,  B. — How  can  the  court 
tell  whether  the  grand  jury  have  not  returned  a 
true  bill  on  proof  of  a  false  presence  which  is  not 
within  the  statute  P    Cleasby,  B. — What  do  you 
say  as  to  the  effect  of  the  7  Geo.  4  c.  29  P]    Upon 
that  statute  Beg.  v.  Wilson  (2  Mood.  o.  52)  is  an 
important  case,  and  decides  tjiat  the  indictment  is 
baa  after  verdict  if  it  does  not  allege  that  the 
goods  have  been  obtained  by  false  pretences,  and 
that  the   receiver  knew  them  to  nave  been  so 
nnlawfully  obtained.    And  in  Beg.  v.  Martin  (8  A. 
&  £.  481),  if  an  indictment  for  obtaining  goods  by 
false   pretences    does    not  show  to  whom  they 
belonged  it  will  be  bad  on  error,  and  is  not  cured 
by  the  7  Geo.  4,  c.  64,  s.  21.    Further,  sect.  95  of 
24  &  25  Vict.  c.  96,  says  that  "  whosoever  shall 
receive  any  chattel,  money,  or  valuable  security, 
knowing  the  same  to   have  been  unlawfully  ob- 
tained.'   Now  this  indictment  omits  the  word  "  un- 
bwfplly,''  and  sajs  "knowing  the  same  had  been 
obtained  by  means  of  certain  false  pretences."    Is 
Uiat  cured  by  verdict  P    The  indictment  does  not 
follow  tne  words  of  the  statute  in  this  respect. 
Reg  V.  Turner  {1  Mood.  239)  shows  that  where  a 
statute  makes  it  criminal  to  do  an  act  unlawfully 
and  maliciously,  and  the  indictment  does  not  state 
that  it  was  done  unlawfully,  it  is  bad.    See  also 

Beg.  T.  Ryofiit  2  Mood.  15 ; 
Beg.  V.  Davis,  2  Leaoh  556 ; 
Beg.  V.  Qranft  L.  &  G.  365. 

MeteaJfey  Q.O.  (Straight  with  him),  for  the  prose- 
cation. — The  objection  to  the  counts  may  be  stated 
thus :  the  counts  it  is  said  must  set  out  the  false 
pretences,  or  must  show  by  proper  averments  that 
It  was  such  an  obtaining  as  is  within  the  statute. 
Now,  it  is  submitted  that  the  latter  has  been  done. 
This  is  a  substantive  offence  of  receiving  goods 
which  had  been  unlawfully  obtained  by  &lse  pre- 


tences.   All  that  the  statute  requires  to  be  proved 
is  that  the  defendant  knew  that  the  goods  were 
obtained    by    some  false  pretence,  not  that  he 
knew  the  pedicular  false  pretence  by  which  they 
were  obtamed.    The  precedents  in  Arohbold  and 
Saunders  merely  aver  **  knowing  the  goods    to 
have  been  unlawfully  obtained  by  false  pretences  " 
without  setting  out  the  false  pretences.    The  case 
of  Beg.  V.  Basen  was  before  the  7  Geo.  4,  c.  64,  and 
the  14  &  15  Vict.  c.  100,  and  would  not  now  be 
followed.    A  count  for  conspiracy  to  evade  pay- 
ment of    the  customs  duties  on  goods  imported 
need  not  specify  what  the  goods  were  or  the  means 
of  effecting  the  objects  of  the  conspiracy  (Be^.  v. 
Blake,  6  Q.  B.  126).     So  in  an  indictment  agamst 
a  bankrupt  for  not  disclosing  all  his  property,  the 
want  of  particularity  iu  description  of  the  goods 
was  held  to  be  cured  by  the  verdict  under  7  &  8 
Geo.  4  c.  64,  s.  21,  Nash  v.  The  Queen  (4  B.  &  S. 
953).    It  has  also  been  held  sufficient  to  follow  the 
words  of  the  Debtors  Act  (32  &  33  Vict.  c.  62)  in 
an  indictment  for  obtaining  eoods  within  four 
months  of  the  bankruptcy  by  false  representations, 
and  to  allege  generally  that  the  defendant  did  "  by 
certain  false  representations "  obtain   goods    on 
credit  without  specifying  the  false  representations 
on  the  goods.     Beg.  v.   Watkinson  (12  Cox  0.  C. 
271)  and  the  7  &  8  Geo.  4  (c.  64,  s.  21)  was  held  to 
apply.    Heyman  v.  The  Queen  (L.  Rep.  8  Q.  B. 
102 ;  12  Cox  C.  C.  383)  was  also  cited. 
Giffard,  Q.C.,  in  reply. 

BoviLL,  C.J. — In  an  indictment  for  obtaining 
property  by  false  pretences,  there  is  no  doubt  that 
the  false  pretences  ought  to  be  set  out.  That  was 
long  ago  decided.  I  am  not  aware  whether  the 
question  has  been  raised,  after  verdict,  since  the 
passing  of  the  statute  of  7  &  8  Geo.  4 ;  nor  is  it 
necessary  to  go  minutely  into  the  question  as  to 
how  far  a  general  allegation  in  an  indictment  for 
obtaining  goods  by  false  pretences  would  be  suffi- 
cient after  verdict.  This  is  an  indictment  for  re* 
ceiving  goods  obtained  hj  false  pretences,  the 
prisoner  Deing  charged  with  so  receiving  them, 
knowing  them  to  have  been  so  obtained.  No 
objection  was  taken  at  the  trial  before  plea :  the 
issue  was  joined,  the  prisoner  was  given  in  charge 
to  the  jury,  and  in  the  course  of  the  trial,  before 
the  verdict,  the  objection  was  raised  as  to  the  form 
of  the  indictment,  and  that  objection  resolves  itself 
into  an  objection  to  the  two  counts,  the  thirteenth 
and  fourteenth  counts,  which  are  brought  before  us 
in  this  case.  The  objection  being  so  raised,  the 
judge  trying  the  case  as  between  the  Crown  and 
the  prisoner,  was  not  bound  at  that  stage  of  the 

Proceedings  to  give  any  effect  to  the  objection, 
f  he  had  thought  that  the  objection  was  clearly  a 
good  one,  and  that  no  conviction,  if  it  took  place, 
could  be  supported  in  point  of  law,  he  might  have 
quashed  the  indictment ;  but  the  effect  of  quash- 
ing the  indictment,  under  such  circumstances, 
would  simply  have  been  to  have  left  the  prisoner 
open  to  another  indictment.  The  judge,  on  an 
application  of  this  sort,  is  clearly  not  bound  to 
quash  an  indictment  however  baa  he  may  think 
it ;  but  if  it  is  bad,  and  not  supported,  he  may 
generally  do  so,  but  if  doubtful  he  may  leave  the 
party,  after  the  old  practice,  to  his  writ  of  error; 
or  as  now,  leave  the  point  for  the  decision  of  this 
court.  The  prisoner,  being  in  charge  of  the  jury, 
the  judge,  if  he  did  not  quash  the  indictment, 
would  be  bound  to  direct  the  jury  and  to  take  their 
decision  and  verdict  on  the  facts  and  evidence 
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that  were  proved  before  him.  In  this  particular 
case,  the  deputy  recorder  did  not  quash  the  in- 
dictment. He  determined  to  reserve  the  point  for 
the  opinion  of  this  court,  but  not  to  reserve  the 
point  as  to  whether  this  court  would  quash  a  con- 
viction or  not,  but  to  reserve  the  point  for  us  as  to 
whether  the  count  was  a  good  count,  which  is  a 
totally  different  matter.  It  is  true  that  the  objec- 
tion was  taken  before  the  verdict  was  given ;  but 
the  only  mode  in  which  it  seems  to  me  we  can 
give  effect  to  the  objection  is  by  treating  it  as  an 
objection  raised  after  verdict.  It  was  raised  before 
verdict,  but  in  order  to  give  the  prisoner  the  bene- 
fit of  it,  no  effect  must  be  given  to  its  having  been 
raised  at  that  stage,  because  the  judge  could  not 
then  give  effect  to  it.  We  will  deal  with  it,  and 
are  prepared  to  do  so,  as  if  the  objection  had  been 
taken  immediately  after  the  verdict,  as  a  motion 
in  arrest  of  judgment.  Dealing  with  it  in  that 
way,  we  must  treat  it  as  an  objection  raised  in 
arrest  of  judgment,  and  as  an  objection  raised 
after  the  verdict  had  been  given.  The  reason  of 
my  stating  this  very  distinctly  is,  that  it  seems  to 
me  that  this  is  clearly  not  a  case  for  annulling  th« 
conviction.  The  conviction  by  the  jury  must 
stand.  The  question  had  been  left  to  them,  and 
after  the  attention  of  the  deputy  recorder  had 
been  drawn  to  this  point,  we  cannot  assume  as  a 
matter  of  fact  that  he  would  not  direct  the  jury 
properly  and  take  care  that  the  matter  was  laid 
before  them,  and  that  they  should  find  that  an 
offence  was  committed  of  receiving  goods  obtained 
by  false  pretences  according  to  law.  But,  inde- 
pendently of  this,  as  a  matter  of  fact  and  evidence, 
we  must  assume  that  the  judge  has  properly 
directed  the  jury,  and  that  the  jury  correctly 
found  their  verdict.  The  deputy  recorder  was 
not  at  liberty  to  withdraw  the  case  from  the  jury, 
except  by  quashing  the  incUctment;  neither  can 
we  deal  with  this  matter  as  if  it  was  withdrawn 
from  the  jury.  Here  we  have  the  verdict  of  the 
jury,  and  the  verdict  must  stand.  Then  the  ques- 
tion arises  as  to  the  validity  of  these  counts,  that 
being  the  only  mode  in  which,  after  verdict,  the 
point  can  be  properly  raised,  or  brought  before  us 
for  consideration.  What  is  the  objection  that  has 
been  raised  ?  It  is,  in  distinct  terms,  that  in  this 
indictment  the  prosecution  have  not  set  forth  the 
false  pretences  by  means  of  which  the  goods  had 
been  obtained.  That  is  the  only  objection,  and 
although  we  are  disposed  to  allow  this  objection  to 
the  indictment,  and  to  entertain  it  as  a  motion  in 
arrest  of  judgment,  yet  it  is  manifest  that  in 
doing  so  we  ought  strictly  to  confine  the  question 
to  that  which  was  raised  at  the  trial,  ana  which 
was  the  only  question  intended  to  be  reserved; 
otherwise  parties  raising  a  specific  question  at  the 
trial,  there  being  other  points  that  might  be  fatal 
to  the  indictment,  if  i?ot  amended,  might  bring 
the  case  up  to  this  court,  and  then  rely  upon  the 
other  objections  which  they  had  not  referred  to 
before  as  gi'ounds  for  arresting  the  judgment, 
when  if  they  had  been  mentioned  before  to  the 
presiding  judge  they  would  have  been  amended. 
That  is  one  inconvenience.  The  practice  of  this 
court  has  invariably  been  to  confine  the  question 
argued  to  the  points  that  were  raised,  and  the 
question  intended  to  be  submitted  to  it.  I  there- 
fore deal  with  the  question  of  the  sufficiency  of  the 
viUidity  of  these  counts,  with  reference  to  the 
objection  raised,  that  objection  being  simply  this 
— that  the  false  pretences  by  means  of  which  the 


goods  were  obtained  were  not  set  forth.  There 
may  be  various  false  pretences,  and  it  does  not 
appear  from  the  count  that  any  offence  was  com« 
mitted,  because  the  fialse  pretences  might  be  of 
one  description  or  another,  and  it  ought  to  be 
shown,  it  IS  contended,  that  the  (alBO  pretences 
were  such  as  the  law  considers  false  pretences 
within  the  meaning  of  the  present  statute.  It 
seems  to  me,  however,  that  the  utmost  thas 
can  be  said  is  that  the  count  is  uncertain, 
that  the  false  pretence  alleged  may  be  a  &isa 
pretence  within  the  •  meaning  of  the  statute, 
or  may  not  be  a  false  pretence  within  the 
meaning  of  the  statute.  But  the  indictment 
being  in  general  terms,  in  this  form,  the  judge 
would  take  care  that  the  substance  was  submitted 
to  the  jury,  and  he  would  be  bound  to  direct 
the  jury  what  folse  pretences  would  be  necessary 
to  be  proved  in  order  to  sustain  the  indictment, 
and  the  jury  must  be  presumed  to  find  in  accord- 
ance with  the  direction  of  the  judge.  The  statute 
under  which  the  prisoner  is  indict^  is  the  Larceny 
Act  of  the  Consolidation  Statutes,  and  sect.  95 
enacts  that  "  whoever  shall  receive  any  chattel  or 
other  property,  the  obtaining  thereof  is  made  a 
misdemeanour  by  this  Act,  knowing  the  same  to 
have  been  unlawfully  stolen,  taken,  obtained,  con- 
verted, or  disposed  of,  shall  be  guilty  of  a  misde- 
meanor, and  may  be  indicted  and  convicted  thereof." 
Sect.  88  says,  that  '*  Whoever  shall  by  any  false 
pretence  obtain  from  any  person  any  chattel 
and  so  forth  shall  be  guilty  of  a  misdemeanor." 
Those  are  the  words  of  the  Act,  which  is  sub- 
stantially a  re-enactment  of  the  previous  con- 
solidation statute  of  7  <fe  8  Geo.  4.  According  to 
the  books,  there  is  an  uniform  course  of  pleading, 
and  precedents  are  to  be  found  in  the  books ;  and 
according  to  them  in  an  indictment  for  receiving 
^oods  which  have  been  obtained  by  false  pretences 
it  has  not  been  the  practice  to  set  forth  those 
false  pretences.  Thfse  indictments  have  been  so 
framed,  not  setting  out  what  the  false  pretences 
were.  Before  we  come  to  a  conclusion  that  so 
long  and  uniform  a  course  of  precedent  is  wrong, 
we  ought  to  be  very  clearly  satisfied  on  the  point. 
But  it  is  not  necessary,  as  it  seems  to  me,  to 
determine  whether  in  strictness  it  is  necessary 
before  verdict  to  set  forth  the  false  pretences  in 
this  form  of  indictment.  The  question  here  arises 
after  verdict ;  and,  as  I  have  said  before,  it  is  im- 
portant to  distinguish  how  it  is  that  this  point  can 
be  raised,  and  the  only  way  it  can  be  raised  is  that 
to  which  I  have  already  adverted,  namely,  treating 
it  as  a  motion  in  arrest  of  judgment.  The  language 
of  the  Act  of  Parliament,  so  far  as  this  point  as 
raised  on  the  trial  is  concerned,  has  been  followed 
because  the  allegation  distinctly  here  is  that  the 
goods  had  been  obtained  by  means  of  certain  fialse 
pretences  with  intent  to  defraud ;  and  that  raises 
the  question  as  to  what  is  the  effect  of  the  statute 
of  the  7  &  8  Geo.  4,  c.  64,  s.  21.  That  section 
enacts  that  where  the  offence  charged  has  been 
created  by  any  statute,  the  indictment  shall,  after 
verdict,  be  held  sufficient  if  it  describe  the  offence 
in  the  words  of  the  statute.  Here  is  a  case  in 
which,  so  far  as  the  objection  taken  at  the  trial  is 
concerned,  the  offence  is  described  in  the  terms  of 
the  statute.  This  court  is  confined  to  that  objec- 
tion. It  seems  to  me,  therefore,  that  by  the 
express  enactment  of  7  Geo.  4,  c.  64,  in  the  section 
I  have  just  read,  the  offence  being  described  in  the 
language  of  the  statute  so  far  as  this  point  is  con- 
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eerned,  the  objection,  if  taken,  must  be  cnred  after 
ferdict.  Independently  of  this  Btatnte,  there 
woald  be  strong  gronnds  for  contending  that  the 
objection  was  cured  after  the  decision  of  this 
court  in  Heyman  v.  The  Queen  (L.  Bep.  8 
Q.  B.;  12  Cox  0.  C.  383).  A  further  ques- 
tion was  raised  and  ar^ed  before  us.  It  was 
contended  that  the  objection  was  cured  as  a  formal 
defect  under  14  &  15  Yict.  c.  100,  s.  25.  In  the  view 
which  I  take  of  this  case,  I  think  it  unnecessary  to 
consider  that  matter,  because  if ,  as  I  think  is  the 
ewe,  the  objection  is  cured  after  verdict  by  the 
statute  of  7  Greo.  4,  this  conviction  ought  to  stand. 
It  is  not  necessary  to  determine  what  is  the  effect 
of  the  other  statute;  it  is  sufficient  to  say  tlfkt  the 
objection  is  cured  by  the  7  Geo.  4,  and  that  there- 
fore the  judgment  cannot  be  arrested,  and  that  the 
conviction  must  stand. 

Beamwell,  B. — The  objection  taken  in  this  case 
is  that  for  a  particular  reason  assigned,  the  indict- 
ment is  bad — ^that  it  shows  no  offence.  When  one 
bears  in  mind  that  that  is  the  real  objection,  it  is 
manifest  that  it  was  taken  at  the  wrong  time.  The 
prisoner  was  then  in  charge  to  the  jury,  and  the 
onestion  then  to  be  determined  was  whether  or  no 
ene  was  guilty  of  this  charge,  as  laid  in  the  indict- 
ment The  objection  to  be  taken  was  by  a  motion 
to  quash  the  indictment  as  by  a  demurrer  to  it,  or 
by  a  motion  in  arrest  of  judgment ;  and  I  mention 
this  for  the  same  reason  as  the  Lord  Chief  Justice 
did,  in  order  that  it  may  be  seen  what  is  the  prin- 

Sle  of  the  decision.  If  the  objection  had  oeen 
;en  on  a  motion  to  quash  or  on  a  demurrer,  I  do 
not  for  my  own  part  say  that  this  would  have  been 
a  ffood  count ;  and  if  I  might  recommend  the  very 
able  gentlemen  who  draws  these  indictments  at 
the  Uentral  Criminal  Court,  I  think  it  would  be 
JQst  as  well  that  they  should  preclude  such  an 
objection  being  taken  by  demurrer  or  motion  to 
anash  on  a  future  occasion.  But  I  cannot  help 
tninking  that  on  principle  this  defect  must  be 
cored  by  the  verdict.  Let  us  see  what  the  rale  is. 
It  is  mentioned  in  the  note  to  Stennel  v.  Hogg  (1 
Wm.  Saun.  261).  It  is  this :  **  Where  there  is  any 
defect,  imperfection,  or  omission  in  any  pleading, 
whether  in  substance  or  form,  which  would  have 
been  a  fatal  objection  on  demurrer;  yet  if  the 
iBsae  be  joined  be  such  as  necessarily  required  on 
the  trial,  proof  of  the  facts  so  defectively  or  imper- 
fectly stated  or  omitted,  and  without  which  it  is 
not  to  be  presumed  that  either  the  judge  would 
direct  the  jury  to  give  or  the  jury  would  have  given 
the  verdict  such  defect,  imperfection,  or  omission 
is  cored  by  the  verdict  by  the  common  law."  Is 
not  that  strictly  applicable  here  P  Is  it  supposable 
that  if  a  false  pretence  of  what  we .  may  call  the 
primary  offender,  which  must  have  been  proved  at 
th&  trial  if  that  false  pretence  has  been  what  I 
think  Mr.  Giffard  called  a  prospective  fidse  pre- 
tence— not  an  existing  £Etct,  buc  only  a  future 
matter — is  it  to  be  supposed  that  the  judge  would 
allow  that  to  go  to  the  jury  P  It  certainly  is  not. 
Therefore,  on  reason  and  principle  one  would  think 
this  objection  was  cured  by  the  verdict.  Then 
Mr.  Giffard  has  cited  to  us  the  case  of  Bex  v. 
Mason;  and  upon  that  I  really  think  I  ought  to 
make  an  observation,  because  no  doubt  if  the  argu- 
ment I  am  using  now  is  a  good  one,  one  would 
think  it  might  have  been  used  on  that  occasion. 
Bot  it  was  not  used,  for  I  don't  find  that  the 
ooonsel  for  the  Crown  referred  at  all  to  the  fact 
that  the  verdict  had  been  given,  nor  did  either  of  I 


the  learned  judges  notice  that  matter.    I  cannot 
say,  therefore,  that  that  is  a  satisfactory  authority ; 
and  I  very  much  concur  in  the  remark  of  my 
brother,  Mellor,  J.,  that  that  case  is  not  strenciih- 
ened  by  other  decisions.    That  is  the  ground  of 
my  judgment  in  this  case.    I  wish  for  my  own 
part  to  say,  when  I  say  that  the  objection  was  not 
taken  at  the  proper  time,  that  I  dare  say  the 
learned  counsel  took  it  as  early  as  they  possibly 
could ;  that,  as  I  said  before,  it  was  a  oontmuation 
and  must  be  taken  as  having  been  repeated  after 
the  verdict  was  given ;   otherwise,  in  my  opinion, 
we  should  have  no  jurisdiction  at  all.    I  am  not 
sure,  but  I  think  the  objection  taken  would  compre- 
hend the  objection  relied  on,  because,  although  the 
objection  taken  was  that  the  indictment  did  not  set 
forth  the  false  pretences  on  which  the  goods  had 
been  obtained,  yet  in  reality  if  the  indictment  did 
not  and  ought  to  have  done  so,  then  the  offence  of 
the  prisoner  was  not  properly  set  forth ;  nor  am  I 
at  all  sure  that  the  objection  could  have  been  got 
over  in  any  other  way  than  that  which  I  have 
adverted  to.    But  I  think  the  legal  defect,  if  any, 
is  cured  by  the  verdict.   I  might  venture  to  make 
this  remark;  it  would  be  as  well  if  in  future  when 
objections  of  this  kind  are  taken,  that  their  nature 
should  be  ascertained ;  that  the  question  should  be 
reserved  if  at  all  for  us,  whether  we  should  arrest 
the  judgment.     It  is  possible  if  objections  were 
taken  in  that  form,  the  judge  would  say,  "No;  I 
won't  reserve  a  point  of  that  sort,  take  your  writ  of 
error."    Be  that  as  it  may,  I  am  of  opinion,  for  the 
reasons  I  have  given,  that  this  conviction  should 
stand. 

Cleasbt,  B. — I  am  of  the  same  opinion.  My 
brother  Bramwell  has  alluded  to  a  note  in  Saun- 
ders' Beports ;  I  adopt  the  application  of  the  same 
principle  to  a  criminal  case  in  the  way  laid  down 
by  Mr.  Justice  Blackburn  in  Hayman  v.  The  Queen, 
the  propriety  of  which  decision  I  don't  see  the 
slightest  reason  for  doubting.  He  says  :  "  I  think 
it  is  a  general  role  of  pleading  at  common  law, 
and  I  think  necessaiy  to  say  that  where  there  is  a 
question  of  pleading  at  common  law,  there  is  no 
aistinction  between  the  pleadings  in  civil  cases 
and  criminal  cases.  Where  an  averment,  which 
is  necessary  for  the  support  of  the  pleading,  is 
imperfectly  stated,  and  the  yerdiot  on  an  issue 
involving  that  averment  is  found,  if  it  appears  to 
the  court  after  verdict  that  the  verdict  could  not 
have  been  found  on  this  issue,  without  proof  of 
this  averment,  then,  after  verdict,  the  defective 
averment,  which  might  have  been  bad  on  demurAr, 
is  cured  by  the  verdict."  Is  this  or  is  it  not  a 
case  of  defective  averment  P  And  is  it  or  not  a 
case  of  an  averment  which  must  have  been  proved 
in  the  sense  in  which  it  ought  to  have  been 
averred  in  order  to  justify  the  verdict  of  guilty  in 
the  case.  As  I  read  it,  it  is  this :  "  Unlawfully,  and 
knowingly,  and  fraudulently  obtaining  bv  means  of 
certain  false  pretences."  That  is  said  to  be  a  defec- 
tive and  imperfective  averment,  because  it  does  not 
show  sufficiently  what  is  alleged.  I  don't  say  it  is  an 
objection ;  but  supposing  it  to  be  one  now,  it  is  not 
alleged  that  the  false  pretences  were  of  such  a 
nature  as  to  make  the  obtaining  of  the  goods  by 
them  a  criminal  offence.  The  case  having  gone  to 
the  jury,  it  is  manifest  that  the  receiving  the 
goods  could  not  be  mode  an  offence  unless  they 
were  obtained  by  criminal  false  pretences.  It 
appears  to  me,  therefore,  that,  as  far  as  regards 
this '  objection,   which    is    the    only    one    with 
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which  I  shall  deal,  that  this  is  a  case  of  imper- 
fect averment,  because  the  verdict  conld  not 
have  been  cdven  unless  the  averment  had  been 
proved  in  the  sense  in  which  it  ought  to  have 
oeen  averred. 

GnovE,  J. — I  am  of  the  same  opinion.  It  seems 
to  me  to  come  within  the  rule  of  Jackson  v. 
PesJeed  (1  M.  &  S.  234<).  And  the  argument 
in  that  case  was  this:  ''Where  a  matter  is 
so  essentially  necessary  to  be  proved,  that  had 
it  not  been  given  in  evidence,  the  jury  could 
not  have  given  such  a  verdict,  the  want  of 
stating  that  matter  in  express  terms  in  a  declara- 
tion, provided  it  contains  terms  sufficiently  general 
to  comprehend  it  in  fair  and  reasonable  intend- 
ment, will  be  cured  by  the  verdict."  I  think  these 
words  accurately  apply  to  the  present  indict- 
ment. 

Archibau),  J. — I  am  of  the  same  opinion. 

Oonviction  affirmed. 


V.C.   MALZN8'  COVBT. 

Reported  bj  T.  H.  Gabsov,  and  F.  Qovld,  Eeqrs., 
Barrist«r»«t-Law. 


Thursday,  June  5, 1873. 

Greenwood  w.  Wadsworth. 

Interment  Acts  (15  ^  16  Vict,  c.  85,  sect*,  9-25)— 
16  ^  17  Vict,  c,  134,  sects.  1-7—17  &•  18  Vict, 
c,  87,  s,  12—18  ^  19  Vict,  c,  128,  s,  ^—Public  and 
private  hurial  grownds. 
The  provisions  of  the  Interment  Acts  as  to  the  con- 
sent of  the  oumers  of  dweUi/ng    houses    hevng 
obtained  before  opening  a  new  buried  grouvd 
within  100  yards  of  such  dwelling  houses  apply  to 
prvoate  as  well  as  public  burial  grounds. 
The  bill  in  this  suit  was  filed  to  obtain  a  declaration 
that  according  to  the  construction  of  certain  Acts, 
the  material  parts  of  which  are  stated  below,  the 
defendants  were  not  entitled  to  use  for  burials  a 
proposed  new  burial  ground,  or  any  part  thereof 
being  within  the  distance  c^   100  yards  of  the 
plaintiffs'  dwelling  houses,  without  the  consent  of 
the  plaintiffs,  and  for  an  injunction  restraining 
such  user. 

The  plaintiffs,  as  trustees  of  a  will,  were  the 
owners  in  tee  of  a  piece  of  land  with  two  dwelling 
houses  upon  it  at  Kawden,  in  the  county  of  York,  and 
the  defendants,  as  trustees  of  the  Kawden  Baptist 
Chapel,  were  the  owners  of  a  neighbouring  piece 
of  ground,  on  the  upper  part  of  which  stood  the 
ohdpel  with  an  old  ourial  ground  attached  to  it, 
and  the  whole  of  the  lower  part  of  such  piece  of 
ground  which  had  never  been  used  or  appropriated 
for  a  cemetery  lay  within  100  yards  of  the  plain- 
tiffs* dwelling  houses. 

By  15  &  16  Vict.  c.  85,  s.  9,  it  is  enacted  that 

No  new  burial  gronnd  or  cemetery  (i>aroohial  or  non- 
paroohial)  shall  be  provided  and  naed  in  the  Metropolis, 
or  within  two  miles  of  any  part  thereof,  without  the 
previoas  approval  of  one  of  Her  Majesty's  principal 
Secretaries  of  State. 

Sect.  25 : 

No  gronnd  not  already  used  as,  or  appropriated  for,  a 
cemetery,  shall  be  appropriated  as  a  burial  groond,  or  as 
an  addition  to  a  bnrial  ffronnd,  under  this  Act  nearer 
than  200  yards  to  any  dwelling  house  without  the  consent 
in  writing  of  the  owner,  lessee,  or  occupier  of  such 
dwelling  house. 

By  16  A  17  Vict.  c.  134,  s.  1,  it  is  enacted  that 

In  case  it  appears  to  Her  Majesty  in  Council  upon  the 
representation  of  one  of  Her  Majesty's  Prindpd  Sec- 


retaries of  State  that  for  the  protection  of  the  pnblie 
health  the  opening  of  any  new  burial  ground  in  any  cify  or 
town,  or  within  any  other  .limits,  save  with  the  preyiout 
&pproYal  of  one  of  such  Secretaries  of  State,  should  be  pro- 
hibited^ or  that  burials  in  any  city  or  town,  or  within  any 
other  limits,  or  in  any  burial  ground  or  places  ol  burial, 
should  be  wholly  discontinued,  or  should  he  discontinued 
subject  to  any  exception  or  qualification,  it  shall  be  lawful 
for  Her  Majesty  by  and  with  the  advice  of  her  Privy 
Council  to  order  uiat  no  new  burial  ground  shall  be 
opened  in  such  city  or  town,  or  within  such  limiti 
without  such  previous  approval 

By  sect.  7  of  the  same  Act  it  is  enacted  that  the 
provisions  contained  in  sects.  10  to  42  (both  in- 
clusive) of  15  &  16  Yict.  c.  85,  and  also  in  sects. 
44,  50.  51,  and  52  of  the  said  Act,  shall  extend  to 
any  pnish  not  in  the  Metropolis. 

Sect.  12  of  17  &  18  Yict.  c.  87,  enacts  that 

No  ground  not  already  used  as,  or  appropriated  for.  a 
cemetery  shall  be  appropriated  under  the  said  Act  of  the 
last  session  and  this  Act,  or  either  of  them,  as  a  burial 
ground,  or  as  an  addition  to  a  burial  ground  nearer  than 
100  yards  to  any  dwelling  house  without  such  consent  as 
aforesaid  [i.e.  the  consent  of  the  owner,  lessee,  and 
occupier]. 

By  18  &  19  Yict.  o.  128,  s.  9,  it  is  enacted  that 
No  ground  not  already  used  as,  or  appropriated  for,  a 
cemeterv  shall  be  used  lor  burials  under  the  said  Act  or 
this  Act,  or  either  of  them,  within  the  distance  of  100 
yards  from  any  dwelling  house  without  such  consent  as 
aforesaid. 

By  sect.  21  of  the  same  Act  it  is  enacted  that 
"  the  said  Acts  of  the  15th  and  16th,  16th  and  17th, 
and  17th  and  18th  years  of  Her  Majesty  and  this 
Act  shall  be  read  and  oonstmed  together  as  one 
Act." 

In  April  1872  the  plaintiffs  ascertained  that  the 

Home  secretary  had  signified  his  approval  of  the 

site  of   the   proposed    new  burial    ground,  and 

having  communicated  with  him  on  the  subject, 

their  solicitors  received  the  following  reply : — 

WhitehaU.  15th  May  1872. 
Gentlemen, — ^I  am  directed  by  Mr.  Secretary  Bruce  to 
acknowledge  the  receipt  of  your  letter  of  the  13th  instanl^ 
and  to  inform  ^ou  in  reply  that  the  fact  of  the  site  of  the 
proposed  bunal  ground  at  Bawden  being  approved 
amounts  only  to  the  removal  of  the  prohibition  to  establish 
a  new  burial  ground  in  the  parish  without  the  sanction  of 
the  Secretary  of  State,and  does  not  interfere  with  the  right 
of  your  clients  to  take  such  steps  as  they  may  be  advised 
to  take  with  a  view  to  prevent  the  site  being  used  for 
bnrial. — I  am.  Gentlemen,  your  obedient  servant, 

A.  F.  O.  LiDDBLL. 

Messrs.  J.  and  J.  B.  W.  Thompson, 
Bradford,  Yorks. 

The  bill  was  filed  on  the  7th  April  1873,  at  which 
time  the  proposed  burial  ground  had  been  fenced 
in,  but  no  burials  had  as  yet  taken  place  within  it. 

The  case  now  came  on  on  motion  for  injunction. 

Fearson,  Q.C.  and  Graham  Hastings,  in  support 
of  the  motion. 

Cotton,  Q.C.  and  W,  Barber,  for  the  defendants, 
submitted  that  the  proposed  new  burial  ground 
was  a  private  ground,  and  that  therefore  the  Acts 
in  question  did  not  apply. 

Trie  Yice-Chancellob  said  that  the  general 
policy  of  the  Acts  was  to  prevent  burials  in  towns. 
The  Le^slature  could  not  have  intended  that  the 
restriction  should  apply  to  a  public  and  not  to  a 
private  ground.  If  tnese  Acts  had  not  applied  to 
this  ground,  there  would  have  been  no  need  for 
the  application  which  had  been  made  to  the 
Secretary  of  State.  As  it  appeared  that  the 
burial  ground  would  be  within  100  yards  of  tho 
plaintiffs'  houses,  the  injunction  must  be  granted. 

Plaintiffs'  soUcitors,  JSvans,  Foster,  and  Butter, 
for  /.  and  /.  B,  W,  Thompson,  Bradford. 
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XVDZCIAZi    COMXZTTEE    OF     THE 
PBZVT  COUNCZZi. 

B^iported  hj  Douai.AB  Eivosvobd,  Eiq.,  BaniBter-at-Law. 

Tuesday,  March  18, 1873. 

(Present :  The  Bight  Hons.  Sir  James  W.  Colvile, 
Sir  Barnes  Peacock,  Lord  Justice  Mellish,  Sir 
Montague  E.  Smith,  and  Sir  Bobert  P.  Collier.) 

Beo.  V,  COOTE. 

Depositions  on  oath  of  a  prisoner — AdnUssibUiiy  in 

eoidence  —  Crvmmatvng    questions  —  Ignorantia 

nais—OoMHon  to  witness — 11  ^  12  Vict  c.  42, 

i.  18. 

By  an  Act  of  the  Quebec  Leaislaiure,  certain  officers 

celled  "i^ire   MarshaUs       are  appointed   with 

power  to  inquire  into  the  origin  of  fires  in  Quebec 

and  Montreal  and  for  that  purpose  to  examine 

persons  on  oath.     Upon  an  inquiry,  held  in  pur- 

suance  of  this  statute,  as  to  the  origin  of  afire  in 

a  warehouse  occupied  by  the  prisoner,  he  was  eX' 

amined  on  oath  as  a  witness.    No  caution  was 

given  to  him  that  his  evidence  might  be  used 

against  him.    At  the  time  of  such  examination 

there  was  no  charae  against  the  prisoner  or  any 

other  person.    Subsequently    the   prisoner   was 

tried  for  arson  of  tne  said  warehouse   and  his 

depositions  made  at  the  inquiry  before  the  Fire 

aarshaUs  were  admitted  as  evidence  against  him. 

Edd  {reversing  the  jvdgm>ent  of  the  Cowrt  of  Queen* s 

Bench  for  the  Proviivce  of  Quebec,  Canada),  that 

the  depositions  were  properly  admitted. 

The  depositions  on  oath  of  a  vntnsss  legally  taken  are 

evidence  against  him,  slwuld  he  be  subsequently 

tried  on  a  criminal  charge,  except  so  much  of  them 

as  consists  of  answers  to  questions  to  which  he 

hcu  objected  as  tending  to  criminate  him,  but 

which  he  has  been  improperly  compelled  to  answer. 

The  exception  depends  upon  the  pi-indple  "  Nemo 

tenetur  sevpsum  accusare,"  biU  does  not  apply  to 

answers  aiven  withotU  objection,  which  are  to  be 

deemed  vohinta^. 

The  witness's  knowledge  of  the  law  enabling  him  to 

decline  to  answer  criminating  questions  must  be 

presumed  ("  Ignorantia  jv/ris  non  excusat "), 

The  statute  (11  ^  12  Vict,  c.  42,  s.  18),  requiring 

magistrates  to  caution  the  abused  with  respect  to 

staiements  he  may  make  in  answer  to  the  charge, 

is  not  applicahls  to  witnesses  asked  questions 

tending  to  criminate  them, 

Bt  the  ConBolidated  Statutes  of  Lower  Canada, 

c.  77,  8.  57,  it  is  provided  that  when  any  person 

has  been  convicted  of  any  felony  at  any  criminal  . 

term  of  the  Court  of  Queen's  ]Bench,  the  court 

before  which  the  case  has  been  tried  may,  in  its 

discretion,  reserve  any  question  of  law  wnich  has 

arisen  on  the  trial  for  the  consideration  of  the 

Court  of  Queen's  Bench  on  the  appeal  side  thereof, 

and  may  thereupon  postpone  the  judgment  until 

such  question  has  been  considered  and  decided  by 

the  said  Court  of  Queen's  Bench.    By  s.  58,  the 

said  court  shall  thereupon  state  in  a  case,  to  be 

signed  by  the  presiding  judge,  the  question  or 

questions  of  law,  with  the  special  circumstances 

upon  which  the  same  have  arisen. 

The  said  Court  of  Queen's  Bench  shall  have  full 
power  and  authority  at  anj  sitting  thereof  on  the 
appeal  side,  after  the  receipt  of  such  case,  to  hear 
and  finally  determine  any  question  therein ;  and 
thereupon  to  reverse,  amena,  or  affirm  any  judg- 
ment which  has  been  given  on  the  indictment  on 
the  trial  of  which  such  question  arose,  or  to  avoid 
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such  judgment  and  order  an  entry  to  be  made  on 
the  record,  that  in  the  judgment  of  the  said  Court 
of  Queen's  Bench  the  party  convicted  ought  not  to 
have  been  convicted,  or  to  arrest  the  judgment,  or 
to  order  the  judgment  to  be  given  thereon  at  some 
other  criminal  term  of  the  said  court,  if  no  judg- 
ment has  before  that  term  been  given,  as  the  said 
Court  of  Queen's  Bench  is  advised,  or  make  such 
other  order  aS  justice  requires. 

The  present  appeal  was  from  a  judgment  of  the 
appeal  side  of  the  Court  of  Queen's  Bench,  for  the 
Province  of  Quebec,  Canada,  on  a  case  reserved  for 
that  court  by  Badgely,  J.,  under  the  powers  of 
the  above  statute,  on  the  trial  of  the  respondent 
for  arson. 

The  case  so  reserved  was  as  follows : — 

"  The  prisoner,  Edward  Coote,  was  indicted  for 
arson  of  a  warehouse  in  his  occupation,  and  belong- 
ing to  Alexander  Boy. 

"The  indictment  contained  four  counts, — ^The 
first  with  intent  to  defraud  the  Scottish  Provincial 
Insurance  Company ;  second,  to  defraud  the  Boyal 
Insurance  Company;  the  third  to  defraud  gene- 
rally; and  the  fourth  to  injure  generallv;  upon 
his  plea  of  not  guilty,  he  was  tried  oefore  tne  Court 
of  Queen's  Bench,  at  the  criminal  term  of  the  said 
court,  holden  by  me  at  Montreal,  in  this  present 
month,  before  a  competent  jury,  empannelled  in 
the  usual  manner  and,  after  evidence  adduced 
by  the  Crown  and  by  the  prisoner,  was  found 
guilty,  the  jury  returning  a  general  verdict  of 
guilty. 

"  In  the  course  of  the  adduction  of  the  evidence 
for  the  Crown,  two  depositions  made  and  sworn  to 
by  the  prisoner,  with  his  signature  subscribed  to 
each,  taken  by  the  Fire  Commissioners  at  their  in- 
vestigation into  the  cause  and  origin  of  the  fire  at 
his  warehouse,  before  any  charge  or  accusation 
against  him  or  any  other  person  had  been  made, 
were  produced  in  evidence  against  him,  and  which, 
after  naving  been  duly  proved,  were  submitted  to 
the  jury  as  evidence  against  him,  after  the  objeo 
tion  previously  made  by  the  prisoner  to  their  pro- 
duction in  evidence,  and  after  his  said  objection 
had  been  overruled  by  me — after  the  conviction  ot 
the  prisoner,  and  before  sentence  wsw  pronounced 
by  me  thereon,  he  moved  the  court  by  two  motions 
filed  in  court  in  the  terms  following : ' 

The  case  then  set  out  the  two  motions,  of  which 
the  first  is  immaterial,  as  Badgley,  J.,  rejected  it, 
and  reserved  no  question  respecting  it ;  the  second 
was  in  the  following  terms  : — 

"Motion  on  behalf  of  the  said  Edward  Coote, 
that  judgment  upon  the  said  indictment,  and  upon 
a  verdict  of  guilty  thereon,  rendered  against  him, 
be  arrested,  and  that  the  said  verdict  be  quashed 
and  set  aside,  and  the  said  defendant,  to  wit  the 
said  Edward  Coote,  be  relieved  therefrom,  for, 
among  others,  the  following  reasons :" 

Twenty-one  reasons  were  then  set  out,  the  only 
ones  material  to  the  present  appeal  being  in  effect 
that  the  two  depositions  were  inadmissible  in  evi- 
dence, because  the  said  Fire  Commissioners,  before 
whom  they  were  taken,  had  no  authority  to 
administer  an  oath,  or  take  such  depositions,  and 
such  depositions  were  not  admissible  as  statements 
made  by  the  prisoner,  because  they  were  not  made 
freely  and  voluntarily  and  without  compulsion  or 
fear,  and  without  the  obligation  of  an  oath. 

The  case  then  stated  the  rejection  of  the  first 
motion,  and  that  be,  the  said  judge,  though  him- 
self considering  the  reasons  given  insufficient  to 
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support  the  second  motion,  yet  as  donbts  might 
be  held  bj  the  Court  of  Queen's  Benoh  as  to  the 
legal  production  of  the  said  depositions,  reserved 
it,  and  held  it  over  for  decision  with  reference  to 
the  admission  of  the  said  depositions  by  the  Court 
of  Queen's  Bench,  appeal  siae. 

^e  Fire  Commissioners,  before  whom  the  depo- 
sitions were  taken,  are  appointed  under  the  provi- 
sions of  two  statutes  of  the  provincial  lecrisla- 
ture  of  Quebec  (81  Yict.  c.  32,  and  S2  Yict. 
c.  29),  under  which  Acts  they  are  empowered  to 
investigate  the  origin  of  any  fires  occurring  in  the 
cities  of  Quebec  and  Montreal,  to  compel  the 
attendance  of  witnesses  and  examine  them  on  oath, 
and  to  commit  to  prison  any  witnesses  refusing  to 
answer  without  just  cause. 

The  criminal  law  of  England  was  introduced 
into  Lower  Canada  at  the  time  of  the  cession  to 
the  English,  a.d.  1763,  and  the  criminal  law  of 
England  of  that  date,  still  continues  in  force  in  the 
province  of  Quebec,  Canada,  except  as  it  has  been 
altered  by  Canadian  statutes  or  imperial  statutes 
applicable  to  Canada. 

I^vious  to  the  year  1869  a  statutable  provision 
(Consolidated  Statutes  of  Lower  Canada,  c.  77,  s.  63) 
was  in  force,  by  which  a  power  was  vested  in  the 
Court  of  Queen's  Bench,  appeal  side,  if  at  the 
hearing  of  a  case  reserved  they  were  of  opinion 
that  the  conviction  was  bad,  for  some  cause  not 
depending  on  the  merits  of  the  case,  to  declare 
the  same  by  its  judgment,  and  direct  that  the 
party  convicted  should  be  tried  aeain  as  if  no  trial 
had  been  had  in  such  case ;  but  by  a  subsequent 
statute  (32  &  33  Yict.  c'  29  s.  80),  passed  by  the 
Legislature  of  the  Dominion  of  Canada  shortly 
after  the  establishment  of  that  confederation,  for 
the  purpose  of  assimflating  the  criminal  procedure 
throughout  the  various  provinces  of  the  dominion, 
that  section  was  expressly  repealed,  and  there  were 
at  the  time  of  the  responaent's  trial  statutable 
provisions  giving  right  to  a  new  trial  in  criminal 
matters,  or  regu&ting  motions  in  arrest  of  judg- 
ment in  criminal  proceedings  in  force  in  the  Pro- 
vince of  Quebec,  Canada. 

On  the  15th  Dec.  1871,  the  reserved  case  came 
on  for  argument  in  the  Court  of  Queen's  Bench, 
appeal  side,  before  Duval,  C. J.,  and  Caron,  Drum- 
mond,  Badgley,  and  Monk,  JJ.,  and  on  the  15th 
March  1872,  the  court  gave  judgment  in  the  follow- 
ing terms:  "After  hearing  counsel  as  well  on 
behalf  of  the  prisoner  as  for  the  Crown,  and  due 
deliberation  had,  on  the  case  transmitted  to  this 
court  from  the  Court  of  Queen's  Bench,  sitting  on 
the  Crown  side  at  Montreal,  it  is  considered, 
adjudge<1,  and  finally  determined  bv  the  court  now 
here,  pursuant  to  the  statute  in  that  behalf,  that 
an  entry  be  made  on  the  record  to  the  effect  that 
in  the  opinion  of  this  court  the  production  of  the 
depositions  made  by  the  prisoner  before  the  Fire 
Commissioners  at  Montreal  was  illegal,  and,  there- 
fore, that  the  evidence  adduced  on  tne  part  of  our 
Sovereign  Lady  the  Queen  does  not  justiiV  the 
verdict,  which  is  hereby  quashed  and  set  aside. 

"  But  this  court,  considering  that  the  conviction 
is  declared  to  be  bad  &om  a  cause  not  depending 
upon  the  merits  of  the  case,  does  hereby  order 
that  the  said  prisoner,  Edward  Coote,  be  tried 
anew  on  the  indictment  found  and  now  pending 
against  him,  as  if  no  tried  had  been  had  in  the 
case,  and  that  for  the  purpose  of  standing  such 
new  trial,  he  be  bound  over  in  sufficient  reco^i- 
zance  to  appear  on  the  first  day  of  the  next  ensumg 


term  of  the  Court  of  Queen's  Bench,  sitting  on  the 
Crown  side,  at  Montreal,  and  thereafter  from  day 
to  day  until  duly  discharged." 

From  this  judgment  Badgley  and  Monk,  J  J., 
dissented. 

On  the  15th  March  1872,  an  application  vtt 
made  by  the  Attomey-Ceneral  for  tne  Province  of 
Quebec,  Canada,  on  behalf  of  the  Crown,  to  the 
said  Court  of  Queen's  Bench,  for  leave  to  appeal 
to  Her  Majesty  in  Her  Privy  Conndl,  and  such 
leave  was  refbsed. 

On  the  10th  May  1872,  special  leave  was  granted 
by  Her  Majestv  in  Council  to  appeal  from  me  said 
judgment  of  the  said  Court  or  Queen's  Bendi  of 
the  15th  March  1872. 

Sir  John  B,  Ka/ralaJce,  Q.C.  and  Bompas  for  the 
appellant. — ^The  depositions  were  properly  received 
in  evidence  by  the  judge  before  whom  the  indict- 
ment was  tried.  They  were  admissible  althoagh 
made  on  oath,  and  although  made  by  the  prisoner 
as  a  witness  whose  attendance  mi^ht  have  been 
compelled.  At  the  time  the  depositions  were  taken 
no  cnarge  had  been  made  against  the  prisoner,  and 
he  had  the  right  of  refusing  to  answer  questions 
tending  to  criminate  him.  The  prisoner  answered 
voluntarily,  and  Badgley  J.  states  that  he  "  fre- 
quently exercised  his  privilege  of  refusing  to 
answer  certain  questions."  It  was  not  neceesaiy 
that  the  Fire  Commissioners  should  caution  tile 
prisoner  that  statements  made  by  him  on  the  in- 
quiry might  be  used  in  evidence  aoainst  him.  The 
statute  (11  &  12  Yict.  c.  42,  s.  19)  reutes  only  to  pro- 
ceedings before  magistrates,  and  caution  g^ven  to 
accusea  persons.  There  was  no  ground  for  moving 
in  arrest  of  judgment ;  nor  had  the  court  power  to 
grant  a  new  trial,  for  the  statute  empowering  the 
court  to  grant  anew  trial  (Consolidated  Statutes  of 
Lower  Canada,  c.  77,  s.  57)  was  repealed  by  32^83 
Yict.  c.  29,  s.  80,  which  gives  no  such  power.  They 
cited  the  authorities  given  in  the  juogment  poiU 
and  further, 

1  Taylor  on  Evidenoe,  743 ; 
Roso.  Crim.  Evidenoe,  62 ; 
J<^  on  ConfeMionB,  62, 68 ; 
Beg  V.  QilUs,  17  Jr.  C.  L.  Bep.  512. 

Judgment  was  delivered  by  Sir  Robert  P. 
CoLUBK. — Edwcotl  Coote,  the  respondent,  was  con- 
victed of  arson,  subject  to  a  question  of  law  re- 
served by  Badffley,  J.  (the  judge  who  presided  at 
the  trial),  for  l£e  consideration  of  the  appeal  side 
of  the  Court  of  Queen's  Bench,  in  pursuamoe  of 
c.  87,  sect.  57  of  the  Consolidated  Statutes  of 
Lower  Canada.  The  question  reserved  was, 
whether  or  not  the  prosecutor  was  entitled  to  read 
as  evidence  against  the  prisoner  depositions  made 
by  him  under  the  following  oironmstanoes : — ^An 
Act  of  the  Quebec  Legislature  appointed  officers 
named  *'  Fire  Marshalls  "  for  Quebec  and  Montreal 
respectively,  with  power  to  inqfuirs  into  the  cause 
and  origin  of  fires  occurring  in  those  cities,  and 
conlerr^  upon  each  of  them  *'all  the  powers  of 
any  judpe  oi  session,  recorder,  or  coroner,  to  sum* 
mon  before  him  and  examine  upon  oath  all  persoos 
whom  he  deems  capable  of  giving  informatioa  or 
evidence  touching  or  concerning  such  fire."  These 
officers  had  also  power,  if  the  evidence  adduced 
afforded  reasonable  ground  for  believing  that  the 
fire  was  kindled  by  ctesign,  to  arrest  any  suspeotod 
person,  and  to  proceed  to  an  examination  of  the 
case  and  committal  of  the  accused  for  trial  in  the 
same  manner  as  a  justice  of  the  peace.  Upon  aa 
inquiry  held  in  pursuance  of  this  statute  as  to  the 
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origin  of  a  fire  in  a  warehouse,  of  which  Coote  was 
the  oocapier,  he  was  examined  on  oath  as  a  witness. 
No  ccfpj  of  his  depositions  accompanies  the  record, 
bat  their  Lordships  accept  the  following  statement 
of  Badgley,  J.,  as  to  the  circamstanoes  under  which 
they  were  taken:  ''Among  the  several  persons 
examined  respecting  that  nre  was  Coote  nimself, 
upon  two  occasions  at  an  interval  of  three  or  fonr 
days  between  his  two  appearances,  on  each  of 
wmch  he  signed  his  deposition  taken  in  the  usual 
manner  of  such  proceedings,  and  which  was 
•ttested  by  the  oommissiono^.  Upon  both  ooca* 
gions  he  acted  voluntarily  and  without  constraint ; 
there  was  no  charge  or  accusation  against  him  or 
any  other  person ;  he  was  free  to  answer  or  not 
the  questions  put  to  him,  and  frequently  exercised 
his  privilege  of  refusing  to  answer  such  questions. 
Some  days  after  the  date  of  the  latter  deposition, 
and  after  the  final  close  of  the  inquirv,  Coote  was 
airested  upon  the  charge  of  arson  of  his  premises 
and  duly  committed  for  trial."  At  his  trial  the 
above-mentioned  depositions  were  duly  proved, 
and  admitted  in  eviaence  after  being  objected  to 
by  the  counsel  for  the  prisoner.  The  obiection 
taken  at  the  trial  appears  to  have  been  that  to 
constitute  such  a  court  as  that  of  the  Fire  Marshall 
was  beyond  the  power  of  the  provincial  legislature, 
and  that  consequently  the  aepositions  were  ille- 
gally taken.  Subsequently  other  objections  were 
taken  in  arrest  of  judgment,  and  the  question  of 
the  admissibility  of  the  depositions  was  reserved. 
It  was  held  by  the  whole  court  (in  their  Lordships' 
opinion  rightly),  that  the  constitution  of  the 
CDort  of  the  Fire  Marshall,  with  the  powers  given 
to  it,  was  within  the  competency  of  toe  provincial 
legislature ;  but  it  was  further  held  by  a  majority 
of  the  court  that  the  depositions  of  the  prisoner 
were  not  admissible  against  him,  because  they 
were  taken  upon  oath,  and  because  he  was  not 
cautioned  that  whatever  he  said  might  be  given 
in  evidence  against  him,  after  the  manner  in  which 
justices  of  the  peace  are  required  to  caution  accused 
persons,  by  an  Act  of  the  British  Parliament 
adopted  in  this  respect  by  the  Colonial  Legislature. 
The  court  held  the  conviction  to  be  bad,  but  inas- 
much as  the  objection  to  it  was  not  founded  on  the 
merits  of  the  case,  made  an  order  directing  a  new 
trial.  Their  Lordships  are  unable  to  concur  m  what 

Sipears  to  be  the  view  of  one  of  the  judges  of 
e  Court  of  Queen's  Bench,  that  the  law  on  the 
subject  of  the  reception  in  evidence  against  a  pri- 
soner of  statements  made  by  him  upon  oath  is  so 
unsettled  that  every  judge  is  at  liberty  in  every 
case  to  act  upon  his  own  individual  opinion.  It  is 
true  that  doubts  have  from  time  to  time  arisen  on 
this  subject,  and  that  confiicting  dicta,  and  indeed 
decisions,  may  be  found  upon  it;  but,  in  their 
Lordships'  opinion,  all  such  doubts  have  been  set 
at  rest  by  a  series  of  recent  decisions,  not  indeed 

C!omulgating  any  new  law,  but  declaring  what  the 
w  has  always  been  if  properly  understood.  In 
the  case  of  Eex  v.  Haworth  (4  C.  &  P.  254),  a  depo- 
sition on  oath  made  by  the  prisoner  as  a  witness 
against  a  person  named  Sheard,  on  a  charge  of 
frigery,  was  received  in  evidence  by  Park,  J., 
against  the  prisoner,  on  an  indictment  of  forgery. 
In  Reg,  v.  Ooldahede  and  another  (1  C.  &  K,  657), 
Denman,  J.,  admitted  against  the  defendants,  on  a 
charge  of  conspiracy,  answers  which  they  had  made 
on  oath  in  a  suit  in  Chancery.  In  Beg.  v.  Sloggett 
(Dearsl.  C.  C.  656),  the  prisoner  was  examined  in 
the  Court  of  Bankruptcy,  under  an  adjudication 


against  him,  and  answered  questions  tending  to 
criminate  himself  without  objection.  At  a  certain 
stage  of  his  examination  he  was  told  by  the  com- 
missioner to  consider  himself  in  custody.  On  a 
case  reserved,  it  was  held  by  the  Court  of  Criminal 
AppeEtl  that  so  much  of  his  examination  as  was 
taJcen  before  his  committal  to  custody  was  evidence 
against  him.  In  that  case  Jervis,  C.J.,  observes  : 
''The  test  is  whether  he  may  object  to  answer.  If 
he  may,  and  does  not  do  so,  he  voluntarily  sub- 
mits to  the  examination  to  which  he  is  subjected, 
and  such  examination  is  admissible  as  evidence 
against  him."  In  Reg,  v.  Chidley  and  Cummins 
(8  Cox  C.  C.  365),  Cockbum,  C.  J.,  admitted  a  de- 
position made  by  Cummins,  when  Chidley  alone 
was  accused  of  the  offence  for  which  they  were 
afterwards  both  tried.  The  learned  editor  of  the 
4th  edition  of  Bussell  on  Crimes  (vol.  3,  p.  418), 
thus  reports  a  case  of  Bejf.  v.  Sarah  Cheeham: 
"  Where  the  prisoner  was  mdicted  for  administer- 
ing poison  with  intent  to  murder  her  husbaud,  the 
coroner  stated  that  he  had  held  an  inquest  on  his 
body,  which  was  adjourned,  and  that  the  prisoner 
was  present  as  a  witness  on  the  second  occasion. 
No  cnarffe  had  at  that  time  been  made  against  her. 
She  made  a  statement  on  oath,  which  the  coroner 
took  down  in  writing.  Campbell,  C. J.,  after  con- 
sulting Parke,  B.,  admitted  the  statement,  and  the 
prisoner  was  convicted  and  executed."  The  case 
of  Be^,  V.  Gao'heti  (Den.  C.  C.  236),  accords  with 
the  £)regoin^.  There  the  prisoner  objected  to 
answer  certain  questions  on  the  ground  that  his 
answers  might  criminate  him.  His  obiections, 
which  were  based  on  reasonable  grounds,  were 
overruled,  and  he  was  compelled  to  answer.  It 
was  held  by  a  majority  of  the  judges  on  a  Crown 
case  reserved  that  the  particular  answers  so  given 
were  inadmissible  agamst  him,  but  it  does  not 
appear  to  have  been  suggested  that  the  rest  of  his 
deposition  was  not  admissible.  The  case  of  Beg,  v. 
Scott  (D.  &  B.  C.  C.  47),  seems  to  so  somewhat  fur- 
ther. It  was  there  held  by  the  Court  of  Criminal 
Appeal  (Coleridge,  J.,  dissenting),  that  although, 
under  the  Bankruptcy  Act  then  in  force  (12  &  13 
Vict.  c.  106),  the  bankrupt  was  bound  to  answer 
certain  questions,  notwithstanding  that  they  might 
tend  to  criminate  him,  nevertheless  such  answers 
were  admissible  against  him,  the  compulsion  under 
which  he  acted  being  one  of  law,  and  not  the 
improper  exercise  of  judicial  authority.  From 
these  cases,  to  which  others  might  be  added,  it 
results,  in  their  Lordships'  opinion,  that  the  deposi- 
tions on  oath  of  a  witness  legally  taken  are  evi- 
dence against  him  should  he  be  subsequently  tried 
on  a  criminal  charge,  except  so  much  of  them  as 
consists  of  answers  to  questions  to  which  he  has 
objected  as  tending  to  criminate  him,  but  which 
he  has  been  improperly  compelled  to  answer.  The 
exception  depends  upon  the  principle  Nemo  tenetur 
eevpsum  actmsaret  but  does  not  apply  to  answers 
given  without  objection,  which  are  to  be  deemed 
voluntary.  The  Chief  Justice  indeed  suggests 
that  Coote  may  have  been  ignorant  of  the  law 
enabling  him  to  decline  to  answer  criminating 
questions,  and  that  if  he  had  been  acquainted 
with  it  he  might  have  withheld  some  of 
the  answers  which  he  gave.  As  a  matter 
of  fact,  it  would  appear  that  Coote  was  acquainted 
with  so  much  of  the  law ;  but  be  this  as  it  may,  it 
is  obvious  that  to  institute  an  inquiry  in  each 
case  as  to  the  extent  of  the  prisoner  s  knowledge 
of  law,  and  to  speculate  whether,  if  he  had  known 
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more,  he  wonld  or  would  not  have  refused  to 
answer  certain  questions,  would  be  to  involve  a 
plain  rule  in  endless  confusion.  Their  Lordships 
see  no  reason  to  introduce,  with  reference  to  this 
subject,  an  exception  to  the  rule  recognised  as 
essential  to  the  administration  of  the  criminal  law, 
lanorantia  juris  non  excusat  With  respect  to  the 
objection  that  Coote  when  a  witness  should  have 
been  cautioned  in  the  manner  in  which  it  is 
directed  by  statute  that  persons  accused  before 
magistrates  are  to  be  cautioned  (a  question  said  by 
Badgley,  J.,  not  to  have  been  reserved,  but  which 
is  tinted  as  reserved  by  the  court),  it  is  enough 
to  say  that  the  caution  is  by  the  terms  of  the 
statutes  applicable  to  accused  persons  only,  and 
has  no  application  whatever  to  witnesses.  If, 
indeed,  the  Fire  Marshall  had  exercised  the  power 
which  he  possessed  of  arresting  Goote  on  a  criminal 
charge  (but  which  he  did  not  exercise),  then  it 
would  have  been  proper  to  caution  him  before  any 
ftirther  statement  from  him  had  been  received. 
A  question  has  been  raised  on  the  part  of  the 
Crown  T^hether  or  not  the  court  had  the  power  of 
ordering  a  new  trial,  inasmuch  as  o.  77,  s.  63,  of 
the  Consolidated  Statutes  of  Canada,  giving  the 
'  court  power  to  direct  a  new  trial,  has  been  repealed 
by  the  subsequent  statute  32  <fe  33  Yict.  c.  Z9,  s. 
80,  which  does  not  itself  in  terms  confer  any  such 
power,  but  in  the  view  which  their  Lordships  take 
of  the  case  it  becomes  unnecessary  to  determine  this 
ouestion.  For  the  reasons  above  given  their  Lord- 
snips  will  humbly  advise  Her  Majesty  that  the 
order  made  by  the  Court  of  Queen's  Bench  be 
reversed,  that  the  conviction  be  afiBrmed,  and 
that  the  said  Court  of  Queen*s  Bench  be  directed 
to  cause  the  proper  sentence  to  be  passed  thereon. 

Judgment  reversed. 

Attorneys  for  the  appellant,  Bischof,  Bom/pas, 
and  Co, 
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fifported  by  J.  Shobtt  and  M.  W.  WKmlulr,  Esqn., 
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Wednesday,  May  28, 1873. 

Bell  (app.)  v.  Crane  (resp.) 

Industrial  Home — LidbUity  to  rating — Discretion  of 

rating  authorities — Sunday  and  ragged  schools — 

32  j-  33  Vict.  c.  40,  ss.  1,  2. 

Sect.  1  of  32  ^  33  Vict.  c.  40,  provides  thai  "  every 

authority  having  power  to  iirvpose  or  levy  any  raie 

upon  the  occupier  of  any  building  or  part  of  a 

building  used  exclusively  as  a  Swuday  school  or 

ragged  school,  may  exempt  such  building  from 

awy  rate  for  any  purpose  whatever,  which  such 

authority  has  power  to  impose  or  levy.** 

The  word  "  may  "  ha^  not  the  sense  of  "  nmst "  in 

this  enactment;   and  the  rating  authorities  m>ay 

exercise  a  discretion  in  exempting  or  not  exempting 

Sv/nday  sclhools  or  ragged  schooisfrom  raieamUty, 

Case  stated  under  20  &  21  Vict.  c.  43. 

This  was  a  complaint  for  non-pa3rment  of 
29L  13«.  9d.  rates  for  the  Boys'  Home,  in  Regent's 
Park-road,  St.  Pancras,  of  which  the  appellant  was 
honorary  secretary  and  treasurer.  The  premises 
consisted  of  three  houses,  and  120  boys  were 
lodged  and  lived  from  day  to  day,  the  matron 
living  on  the  premises.  The  master  and  his  family 
resided  in  a  fourth  house  at  a  little  distance.  The 
home  was  supported  entirely  by  voluntary  sub- 
scriptions. It  was  not  a  reformatory.  The  home  re* 


ceived  boys  sent  there  by  the  police  magistrates  of 
London,  and  in  respect  of  these  received  allowances 
from  the  Secretary  of  State  as  a  capitation  grant. 

The  boys  are  employed  as  tailors,  shoemakers, 
carpenters,  brush  makers,  and  firewood  choppers ; 
the  produce  of  their  labour  is  sold  to  the  public, 
and  the  money  is  received  and  applied  towards  their 
maintenance.  A  copy  of  the  account  for  1871  accom* 
panics  this  case,  and  is  to  be  taken  as  part  thereoL 

The  lecture  rooms  are  occasionally  used  for 
penny  readings,  to  which  the  public  are  admitted 
on  payment,  and  the  proceeds  are  applied  in  aid  of 
the  general  fund. 

No  appeal  was  made  to  the  assessment  com- 
mittee of  the  parish  against  the  valuation  list,  nor 
were  any  other  steps  taken  by  the  appellant  under 
the  Valuation  (Metropolis)  Act  18o9.  After  the 
makinff  of  the  rate,  however,  he  applied  to  the 

generid  purposes  committee  of  the  vestry  for  relief 
*om  it.  That  committee,  on  the  29th  Feb.  1872, 
recommended  to  the  vestry  that  three-fourths  of 
the  rate  should  not  be  enforced,  provided  the  re- 
mainder were  paid  forthwith,  and  so  reported  to 
the  vestry.  YHien  that  report  was  presented  on 
6th  Marcn  1872)  it  was  moved  that  the  reconunen- 
dation  be  adopted ;  but  an  amendment  was  moved* 
and  it  was  resolved  that  the  whole  of  the  rates 
seould  be  enforced. 

The  appellant  contended  before  the  magistrate 
that  the  Boys'  Home  is  exempted  from  payment 
of  the  rates  claimed  by  the  respondent  by  virtue 
of  the  provisions  of  the  statute  32  &  33  Vict.  c.  40, 
and  called  witnesses  to  prove  that  the  "Boys' 
Home"  is  a  Sunday  school  and  also  a  ragged 
school  within  the  meanings  df  those  terms  as 
interpreted  by  the  said  Act.  He  further  con- 
tended that,  though  the  word  "  may  "  is  used  in 
the  first  paragraph  of  the  enacting  part  of  the 
statute,  yet  it  is  to  be  construed  as  being  impera- 
tive, in  accordance  with  what  the  appellant  argued 
was  the  rule  of  construction  applicaole  to  Acts  of 
Parliament  in  all  cases  where  a  power  is  intrusted 
which  is  to  be  exercised  for  the  public  benefit  ;and 
there  is  nothing  but  the  word  itself  to  show  that 
the  Legislature  intended  to  make  the  exercise  of 
the  power  discretionary. 

On  the  part  of  the  respondent  it  was  contended 
that  this  was  not  a  Sunday  school  or  ragged  school 
within  the  meaning  of  the  Act  32  &  33  Vict.  c.  40; 
that,  even  if  it  were,  the  vestry  were  not  compel- 
lable to  exempt  it  from  rating,  and  had  decided  to 
enforce  the  whole  rate ;  that  if  the  buildings  were 
exempt  from  rating  under,  that  Act,  the  appellant 
ought  to  have  claimed  the  exemption  under  the 
Valuation  (Metropolis)  Act  1869  (32  &  33  Vict» 
c.  67),  and  that  the  magistrate  must  now  enforce 
the  payment  of  the  rate. 

The  magistrate,  being  of  opinion  that  the  appel- 
lant was  liable  for  the  payment  of  the  rates,  gave 
his  determination  against  him. 

The  question  of  law  upon  which  the  case  is 
stated  for  the  opinion  of  the  court,  therefore,  is, 
under  the  circumstances  before  stated,  whether  the 
Boys'  Home,  as  represented  by  the  appellant,  is 
exempted  from  payment  of  the  several  aforesaid 
rates,  amounting  m  the  whole  to  the  sum  of 
291.  ISs.  9d. 

The  preamble  to  32  &  33  Vict.  40  (The  Sunday 
and  Bagged  Schools  Exemption  from  Bating  Act) 
recites  as  follows :  "  Whereas  for  many  years,  and 
until  lately,  buildings  used  as  Sunday  and  ragged 
schools  for  gratuitous  education  enjoyed  an  exemp- 
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tion  from  poor  and  other  rates,  and  it  is  expedient 
that  they  should  be  exempted  £rom  saoh  liability." 
The  1st  section  enacts  that  "  from  and  after  the 
30th  Sept.  1869,  every  anthority  having  power  to 
impose  or  levy  any  rate  apon  the  occupier  of  any 
building  or  part  of  a  building  used  exclusively  as  a 
Sanday  school  or  ragged  school,  may  exempt  such 
hoilding  from  any  rate  for  any  purpose  what- 
erer  which  such  authority  has  power  to  impose 
or  levy ;  provided  that  nothing  m  this  Act  con- 
tained shall  prejudice  or  eSect  the  right  of 
exemption  from  rating  of  Sunday  or  infant  schools," 
4o.,  by  virtue  of  3  &  4  Will.  4,  c.  30. 

Benjaminf  Q.O.  (with  him  Lvmdey),  for  the 
q)pellant,  contended  that  the  school  was  one  which 
came  within  the  meaning  and  operation  of  the  Act, 
being  merely  a  charitable  institution,  and  desired 
and  actually  employed  as  a  home  for  destitute 
boys.  [BLA.CXBT7BK,  J. — It  certainly  does  not  come 
within  the  popular  conception  of  a  ragged  school ; 
but  it  is  an  industrial  school,  according  to  29  &  30 
Yict.  c  113,  sect.  5.]  The  preamble  to  32  &  33 
Yict.  c.  40  shows  that  it  was  the  intention  of  the 
Legislature  that  such  institutions  should  be 
exempt  from  liability  to  rating.  The  word  "  may  " 
in  sect.  1  must  be  read  as  "  must."  Orator  v. 
PaweU  (2  El.  A  BL  210)  was  referred  to, 

Poland,  for  the  respondent,  was  not  called  upon. 

Blackbubn.  J — We  are  all  agreed  that  the 
word  "  may  "  in  Acts  of  Parliament  must,  by  force 
of  the  context,  sometimes  be  read  as  "  must ; " 
bat  we  think  that  in  the  particular  Act  before  us 
that  is  not  so,  and  that  the  word  '*may"  has  its 
ordinary  meaning.  Whether  wisely  or  not,  the 
L^slature  has,  we  think,  left  it  in  the  discretion 
of  uie  rating  authorities  to  exempt  or  not  to  exempt 
thoee  schools  which  come  within  the  meaning  of 
the  Act.  This  being  in  our  opinion  the  true  con- 
struction of  sect.  1  of  this  Act,  it  is  unnecessary 
for  us  to  determine,  in  the  present  case,  whether 
this  particular  school  is  or  is  not  a  ragged  school 
withm  other  parts  of  the  Act.  Our  judgment  must 
therefore  be  for  the  respondent. 

Qtjain,  J. — I  am  of  the  same  opinion.  That  the 
Le^lature  intended  to  give  the  rating  authorities 
a  discretion  is,  in  my  opinion,  shown  by  the  proviso 
to  the  1st  section  of  tne  Act,  which  provides  that 
this  discretion,  which  may  be  exercised  in  the 
cases  referred  to,  is  not  to  affect  the  right  to 
exemption  which  is  conferred  on  Sunday  and 
in£ant  schools  by  3  <fe  4  Will.  4,  c.  30. 

Akchibau),  cK,  concurred. 

Judgment  for  the  respondent. 
Solicitor  for  the  appellant,  Leefe, 
Solicitor  for  the  respondent,  W.  D,  Cooper, 


Friday,  June  6, 1873. 
Mills  v.  Scott. 

Contoffioua  Diseaeee  (AnimaU)  Act  1869  (32  ^  33 
Vict,  c,  70).  8, 67 — Local  au;thority--How  to  eue — 
Liability  of  innocent  owner  of  ejected  anvmcHs — 
Tower  of  County  Court  judge  to  amend  plamtiff^e 
deecription. 

The  defendant  woe  owner  of  ejected  animale  which 
had  been  exposed  in  contravention  of  sect,  57  of 
the  Oontagiotu  Diseases  {Animals)  Act  1869,  bul 
he  satisfied  the  justices  hefore  whom  he  was 
charged  of  his  want  of  knowledge  of  their  affected 
state,  and  (he  complaint  against  him  was  dis' 
missed.      The  heat  aiUhortty  incurred  expenses 


in  respect  of  these  affected  animals,  for  which  the 
defendant  as  owner  was  sued  in  a  County  Court, 
The  inspector  of  the  local  authority  took  out  the 
summons  in  his  own  name,  with  a  description  cu 
su^h  inspector,  htU  the  particulars  of  claim  staled 
that  the  defendant  was  indebted  to  the  local 
anthority, 
Meld,  that  the  County  Court  judge  had  power  to 
am^nd  by  substituting  the  local  authority  as  plain- 
tiffs; that  the  local  authority  being  empowered 
to  recover  tliese  expenses,  must  be  impliedly  autho^ 
rised  to  sue  as  a  quasi  corporation;  and  that  the 
defendant  was  liable,  aUhxmgh  he  had  not  been 
convicted  of  an  o  fence  against  the  Act, 
This  was  an  appeal  from  the  County  Court  of 
Hertfordshire,  holden  at  Hitchin. 

The  summons  was  taken  out  in  the  name  of 
James  Mills,  the  inspector  appointed  by  the  local 
authority  for  the  county  of  Hertford,  under  the 
Contagious  Diseases  (Animals)  Act  1869,  as  plain- 
tiff, against  Nathan  Scott,  Ashwell,  dealer,  defen- 
dant. 

The  action  was  brought  in  the  above-mentioned 
court  for  a  claim,  the  particulars  of  which  were  to 
the  summons  served  upon  the  said  defendant  an- 
nexed, and  of  which  particulars  the  following  is  a 
copy: 

Mr.  Natliaa  Soott,  Ashwoll,  Herts. 

To  the  local  authority  for  the  ooonty 
of  Hertford,  under  the  Conta- 
gious Difleases  (AninudB)  Act. 
1872.  Jt   8,  d, 

Nov.  5 1  Hire  of  meadow  26  days  for  7  oalves 

to      >     at  Is.  9d.  per  day      2    5    6 

Deo.  11.)  19  trusses  of  hay 1  18    0 

Attendanoe,  man  for  water,&o 0    6    6 

4  10    0 


The  cause  came  on  for  hearing  in  the  said 
County  Court,  holden  at  Hitchin,  before  the  judge 
of  the  said  court  on  the  1st  Feb.  1873. 

Qrdham,  of  counsel,  appeared  for  the  plaintiff. 

H,  Barker,  solicitor,  Biggleswade,  appeared  as 
advocate  for  the  defendant. 

It  was  an  action  brought  by  the  plaintiff  to 
recover  fh)m  the  defendant  the  expenses  of  the 
keep  of  certain  animals  seized  by  tne  said  James 
Mills,  in  execution  of  the  Contagious  Diseases 
(Animals)  Act  1869,  s.  57. 

Barker,  for  the  defendant,  directed  the  attention 
of  the  judge  to  the  discrepancy  between  the 
summons  and  the  particulars,  namely,  that  by  the 
summons  the  plaintiff,  James  Mills,  sued  in  his 
own  name,  but  that  by  the  particulars  annexed  to 
the  summons,  the  amount  sued  for  was  claimed 
to  be  due  "To  the  local  authority  for  the  county 
of  Hertford,  under  the  Contagious  Diseases 
(Animals)  Act." 

Evidence  was  given  to  show  that  the  plaintiff 
had  inadvertently  applied  for  the  summons  to  be 
issued  in  his  own  name,  contrary  to  the  instruc- 
tions he  had  received  from  the  clerk  of  the 
peace. 

The  judge,  with  the  consent  of  the  plaintiff's 
counsel,  but  without  the  consent,  and  against  the 
contention,  of  the  defendant's  advocate,  amended 
the  summons  and  proceedings,  by  striking  out  the 
said  James  Mills,  as  plaintiff,  and  substituting  as 
plaintiffs  "The  local  authority  for  the  county  of 
Hertford,  under  the  Contagious  Diseases  (Animals) 
Act  1869,"  assuming  that  he  could  do  so  bv  virtue 
of  the  powers  given  him  by  s.  57,  19  &  20  Yict. 
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c.  108,  and  No.  121  of  the  rules,  orders  and  forms 
for  regulating  the  practice  of  the  County  Courts 
1867. 

It  was  further  contended  by  defendant's  adyo- 
cate,  that,  assuming  the  jndge  had  power  to 
amend  the  summons  and  proceedings  as  aforesaid, 
the  proper  names  of  the  persons  constituting  the 
local  authority  must  be  given,  they  not  bemg  a 
corporation* 

Ix  was  admitted  on  the  parfc  of  the  defendant 
that  some  of  the  cattle  mentioned  in  the  parti- 
culars were  affected  with  foot  and  month  disease 
at  the  time  the  same  were  seized  by  the  said 
James  Mills. 

It  was  admitted  on  the  part  of  the  plaintiff  that 
the  defendant  had  been  summoned  to  appear  be- 
fore the  justices  sitting  in  petty  sessions  for  the 
division  of  Hitchin,  in  the  county  of  Hertford,  for 
exposing  the  animals  mentioned  m  tiie  particulars 
in  alleged  contravention  of  the  Contagious  Dis- 
eases Animals  Act  1867,  sect.  57,  and  that  the 
said  defendant  had  shown  to  the  satis&ction  of  the 
justices  before  whom  he  was  chaiged,  that  he  did 
not  know  of  the  same  being  so  affected,  and  that 
he  could  not,  with  reasonaUe  diligence,  have  ob- 
tained such  knowled^,  and  that  thereupon  such 
summons  and  complaint  were  dismissed. 

It  was  admitted  by  the  said  James  !MIlls  that 
he  had  been  paid  by  the  local  authority  before 
action  brought  the  amount  for  which  the  defen- 
dant had  sued. 

It  was  contended  by  the  advocate  for  the  defen- 
dant, that,  the  iustices  having  dismissed  the  sum- 
mons and  complaint  against  the  defendant,  there 
was  no  such  contravention  by  him  of  the  Con- 
tagious Diseases  (Animals)  Act  1869  as  would 
render  him  liable  for  the  care  and  keep  of  the 
animals  during  the  time  of  their  detention. 

Judgment  was  given  for  the  substituted  plain- 
tiffs, leave  being  granted  to  state  this  case. 

Qroiniham  argued  for  the  defenduit,  the  appel- 
lant.— First,  the  power  of  amendment  is  limited 
by  sect.  67  of  19  A  20  Vict.  c.  108,  and  does  not 
include  the  alteration  of  parties  to  the  suit ;  the 
words  are,  "  The  judge  of  a  County  Court  may  at 
all  times  amend  all  defects  and  errors  in  any  pro- 
ceeding in  such  court,  whether  there  is  anything  in 
writing  to  amend  by  or  not,  and  whether  the  defect 
or  error  be  that  of  the  party  applying  to  amend  or 
not;  and  all  such  amendments  may  be  made  with 
or  without  costs,  and  upon  such  terms  as  to  the 
judge  may  seem  fit ;  and  all  such  amendments  as 
may  be  necessary  for  the  purpose  of  determining 
in  tne  existing  suit  the  real  question  in  controversy 
between  the  parties,  shall  be  so  made,  if  duly 
applied  for."  Such  a  misdescription  of  a  party  too 
is  beyond  the  application  of  sect.  59  of  9  &  10  Vict, 
c.  95,  which  provides  that  "  no  misnomer  or  inac- 
curate description  of  any  person  or  place  in  any 
such  plaint  or  summons  shall  vitiate  the  same,  so 
that  tne  person  or  place  be  therein  described  so  as 
to  be  properly  known."  Moreover,  the  rules, 
orders,  and  forms  of  1867,  relating  to  amendment, 
Nos.  119  to  128,  do  not  touch  the  substitution  of 
one  plaintiff  for  another.  In  the  case  of  Clay  v. 
Oxford  (L.T.  Bep.  2  Ex.  54),  an  application  was  made 
to  substitute  for  the  name  of  the  plaintiff,  who  had 
died  before  the  writ  was  issued,  the  names  of  his 
representatives,  but  the  court  refused.  Kelly,  C.B. 
said  that  since  the  Common  Law  Procedure 
Act  1852,  ^ves  certain  powers  of  amendment, 
"  but  contams  no  provisions  in  any  part   of   it 


for  substituting  one  plaintiff  for  another,  one  simig 
in  a  representative  capacity  for  a  deceased  man 
who  never  was  a  party,  1  cannnot  but  think 
that  no  such  power  was  meant  to  be  siven." 
[BuLCKBXTRN,  J. — ^Tho  fact  found  here  is  that  by 
mistake  the  summons  was  taken  out  in  the  name 
of  a  representative  of  the  local  authority  instead 
of  in  the  name  of  the  local  authority.  Quain,  J.-* 
Is  it  not  within  the  decision  of  La  Banca  Naziondle 
y.HanU>urg&r(2 H.& C.  330)P  There aforeign bank 
sued  in  a  corporate  name  by  which  it  was  Known, 
and  the  defendant  pleaded  that  it  was  not  a  body 
corporate ;  the  court  allowed  the  writ,  declaration 
ana  subsequent  proceeding  to  be  amended  by 
inserting  the  name  of  a  director  of  the  bank  as 
nominal  plaintiff,  it  appearing  that  by  the  law  ol 
the  country  the  bank  was  entitled  to  sue  in  his 
name.]  But  even  if  this  amendment  was  witUn 
the  judge's  jurisdiction,  the  Contagions  Diseases 
(Animab)  Act  1869  does  not  make  the  local 
authority  a  corporation  to  sue  or  be  sued ;  and 
although  sect.  57  provides  that  the  local  authority 
may  recover  expenses,  that  provision,  by  reason 
of  the  omission  to  direct  how  the  local  authority 
is  to  sue,  can  be  of  no  avail.  This  is  oonfirmed 
l^  sect.  123  which  enacts  with  respect  to  Scotland 
that  the  procurator-fiscal  of  the  county  or  burgh 
may  apply  for  a  warrant  to  carry  an  order  into 
effect  As  to  England  no  V^f^^  is  aathorised  to 
sue  or  take  proceedings.  The  local  aathorities  in 
England  are  defined  in  the  second  schedule  to  the 
Act.  [Blackbubn,  J. — ^When  a  fluotaating  body 
has  power  to  sue  by  statute,  it  must  by  impUcation 
be  a  quasi  corporation  for  the  purpose  of  suing  in 
the  same  way  as  churchwardens  and  overseers.] 
The  last  point  is  whether  the  defendant,  not  having 
been  guilty  of  an  offence  against  the  Act,  can  be 
liable  for  tne  expenses  of  the  execution  of  sect.  57. 
That  section  relates  only  to  animals  belonging  to 
convicted  persons ;  and  it  is  found  in  the  case  that 
the  complaint  against  the  defendant  bad  been 
dismissed. 

Qraham  appeared  for  the  respondents,  but  was 
not  heard. 

Blackbubn,  J. — We  need  not  trouble  counsel 
for  the  respondents.  This  does  not  seem  to  be  the 
substitution  of  one  plaintiff  for  another,  but  rather 
the  misdescription  of  the  plaintiff  as  a  representa- 
tive of  tibe  real  plaintiffs  instead  of  the  real  plain- 
tiffs themselves,  who  by  the  2nd  schedule  must  be 
the  iustices  in  general  or  quarter  sessions  assem- 
blecL  This  being  so,  the  amendment  was  within 
the  jurisdiction  of  the  County  Court  judge.  Cer- 
tainly, the  57th  section  of  the  Contagious  Diseases 
(Aninials)  Act  1869,  might  have  been  better 
framed,  and  it  would  have  been  well  if  the  person 
to  sue  had  been  expressly  pointed  out;  but  the 
local  authority  is  empowered  to  recover  certain 
expenses,  and  I  think  the  necessary  implication  is 
that  the  same  body  may  sue  for  tnem.  The  last 
objection  taken  on  behalf  of  the  defendant  is  that, 
having  been  acauitted  of  the  complaint  made 
against  him  unaer  the  first  clause  of  the  57th 
section,  he  cannot  be  liable  for  eicpensea  incurred 
under  the  second  clause.  The  section  provides 
that  a  person  exposing  for  sale  or  driving  an 
animal  affected  witn  disease,  shall  be  deemed  guilty 
of  an  offence  against  this  Act,  unless  he  shows  to 
the  satisfaction  of  the  justices  before  whom  he  is 
charged  that  he  did  not  know  of  the  same  being  so 
affected,  and  that  he  could  not  with  reasonable 
diligence  have  obtained  such  knowledge.     The 
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section  proceeds,  "  Where  any  horse  or  animal  so 
affected  is  exposed  or  otherwise  dealt  with  in  con- 
tnvention  of  this  section,  an  inspector  of  the  local 
aathority ''  may  do  certain  things ;  "  and  the  local 
aathority  may  recover  the  expenses  of  the  execu- 
tion by  them  of  this  section  from  the  owner  of  the 
hone  or  animal."  Here  the  case  finds  that  the 
defendant's  animals  were  exposed  in  an  affected 
state  in  contravention  of  this  section,  but  that  the 
defendant  satisfied  the  justices  of  his  want'  of 
knowledge  of  their  affected  state.  The  local 
aathority  incurred  these  expenses  with  respect  to 
the  defendant's  affected  animals,  and  I  do  not  see 
why  under  this  section  he  should  not  be  liable  to 
pay  for  them. 

QuAiN  and  Abchibald,  JJ.,  concurred. 

Judgment  for  pUnwHffs, 
Attorneys  for  plaintiffs,  Nicholson  and  Herbert, 
for  Hawkvne  and  Oo,,  Hltchin. 
Attorney  lor  defendant,  W.  Maynard, 


Saiu/rday,  Jtine  7, 1873. 

Beo.  v.  The  Aekey  Fabk  Geuetert  Gokfant. 

Baiing — Cemetery — Legal  fee  conveyed  to  purchcuer 

of  grave — Occupation — Test  of  awnual  value, 
A  cemetery  compa/ny  sold  plots  of  ground  for  graves, 
conveying  to  ths  purchasers  the  legal  fee  simple  in 
trust  that  the  purchasers  might  use  the  plots  for  a 
hurying  place  according  to  the  rules  of  the  com-- 
pony,  and  suitject  to  that  in  trust  for  the  Oomr 
iany, 
uitd,  thai  ihe  eompany  was  liable  to  he  rated  as 
occupiers  of  the  cemetery,  and  thai  the  profits 
raieablefrom  the  sales  oughl  to  he  included  in  the 
arieing  value  of  the  cemetery. 
On  an  appeal  on  behalf  of  the  Abney  Park  Ceme- 
tery Company,  in  the  parish  of  Stoke  Newington, 
in  the  county  of  Middlesex,  against  a  decision  of 
the  assessment    committee   (3   the    said  union, 
altering  an  assessment  in  the  new  valuation  list 
bxr  the  said  parish,  made  under  and  in  pursuance 
of  the  Valuation  Metropolis  Act  1869,  whereby 
the  lands  and  properties  of  the  said  appellant  com- 
pany are  assessed  at  25792.  gross  and  2448Z.  rate- 
able value. 

The  Court  of  (Seneral  Assessment  Sessions 
for  the  metropolis,  holden  on  the  28th  Feb.  1871, 
confirmed  the  assessment  without  costs,  imd  sub- 
ject to  the  oi)inion  of  the  Court  of  Queen's  Bendi 
on  the  following 

Case. 
The  Abney  Park  Cemetery  Company  is  a  co- 
partnership duly  formed  and  constituted  by  and 
under  a  deed  of  settlement,  bearing  date  the  11th 
Sept.  1839,  which  deed  was  executed  by  idl  the 
partners  ol  the  said  copartnership.  Under  the 
provisions  of  the  said  deed  the  company  has  pur- 
chased lands  and  laid  them  out  as^a  cemetery,  and 
has  erected  buildings  and  catacombs  and  vaults 
therein,  for  cemetery  purposes,  and  has  inclosed 
the  same.  The  company  carries  on  there  the 
business  of  a  burial  company  for  profit  in  con- 
nection with  the  said  cemetery. 

The  company  charges  and  receives  fees  or  sums 
of  money  for  tne  interment  of  bodies  in  graves  and 
the  deposit  of  bodies  in  vaults  and  catacombs,  for 
the  reopening  of  the  same  for  the  proprietors 
thereof  and  making  further  interments  therein, 
and  for  the  performance  of  Divine  worship. 
The  company,  also,  from  time  to  time  sells  plots 


of  ground  for  family  graves.  A  copy  of  the  oon« 
veyance  of  one  of  such  plots  of  ground  accompanies 
and  forms  part  of  this  case ;  and  it  is  to  be  te^en 
that  all  the  other  conveyances  are  in  the  same 
form,  mutalis  midandis. 

For  the  year  1869,  2333Z.  was  received  by  the 
company  as  purchase  money  for  divers  plots  so 
disposed  of  and  conveyed. 

The  company  was  rated  as  the  occupier  of  the 
said  lands,  buildings,  catacombs,  and  vaults,  and 
upon  the  principle  that  the  company  was  liable  to 
be  rated  for,  inter  aMa,  the  receipts  derived  by 
them  from  the  sale  of  the  plots  of  ground  so  dis- 
posed of  and  conveyed ;  ana  the  eaid  sum  of  23332. 
so  received  as  purchase  money  for  the  sale  of  the 
said  plots  of  land  was  treated  by  the  respondents 
as  part  of  the  annual  value  of  the  occupation  of 
the  cemetery  by  the  company  in  the  year  1869. 

The  company  are  bound  to  keep  in  good  order 
the  said  plots  of  ground  for  the  purchasers  thereof, 
the  doing  of  which  entails  upon  the  company 
various  outlays  which  form  part  of  its  w(»idng 
expenses.  A  duty  is,  moreover,  cast  upon  the 
company  to  keep  in  order  in  perpetuity  all  the 
ground  of  the  cemetery,  not  onlv  during  the 
period  in  which  the  company  shaU  continue  to 
realise  a  revenue  from  the  burials  taking  place, 
and  shall  receive  the  sums  ef  money  from, 
time  to  time  as  payments  for  the  fee  simple 
d  the  plots  of  land  sold  as  aforesaid,  but 
after  thev  shall  by  selling  and  usinff  the  ground 
for  burials  have  .exhausted  the  land  for  the  above 
purposes. 

Tne  gates  of  the  cemetery  are  closed  at  4.30  p.m. 
and  opened  at  7  a.m.  durmg  the  winter  months, 
and  dosed  at  6  p.m.,  and  opened  at  6  a.m.  during 
the  summer  months,  and  durinff  the  intervals, 
according  to  the  regulations  of  zae  company,  no 
admission  is  allowed,even  to  a  purchaser  of  a  vault 
or  catacomb. 

The  appellants  contended  that  the  compony  was 
entitled,  m  calculating  the  rateable  value  which  a 
hypothetical  tenant  would  give,  to  exclude  the 
sums  received  from  the  purchase  of  the  said  plots 
of  g^und  sold  and  conveyed  in  fee  simple  during 
the  year  from  the  gross  receipts  of  the  company. 

If  the  court  should  be  of  opinion  that  the  re- 
spondents were  right  in  calculating  the  rateable 
value  of  the  companv's  property  as  oeing  that  set 
forth  in  the  rate  without  deducting  therefirom  the 
sums  received  as  purchase  money  of  i^e  said  plots, 
then  the  rate  to  oe  confirmed.  But  if  the  court 
should  be  of  opinion  that  the  iu>pellants  were 
entitled  to  deduct  the  said  sum  of  23331.,  then  the 
valuation  list  to  be  sent  back  to  the  sessions  to  fix 
the  amount. 

The  following  is  a  copy  of  the  conveyance  of  a 
plot  of  ground  by  the  company  to  a  purcnaser. 


This  indenture,  made  the  day  of  ia  the  7< 

of  our  Lrad  18  between  the  trnsteee  and 

directors  of  the  Abney  Ftok  Gemetery  Oompanv,  of  the 
first  part,  of  the  eeoond  part,  and  the  laid  , 

the  ohaarman  of  the  board  of  directors  of  the  said  Abney 
Park  Cemeteiy  Company,  and  one  of  the  ofBcere  to  sne 
and  be  ened  on  behalf  of  the  said  oompai^  of  the  third 
part,  witneeseth  that,  in  consideration  of  ^  to 

the  said  (tmateee  and  directors),  paid  by  the  said  , 

they,  the  said  (trnsteee  and  directors),  do  by  these 
presents  (made  in  pursuance  of  the  Act  for  rendering  a 
release  as  eif eotnal  for  the  conveyance  of  freehold  estates 
as  a  lease  and  release  by  the  same  parties),  release  and 
confirm  nnto  the  said  and  ms  heirs  all  that  plot 

of  ground  numbered  In  Square   No.  in  the 

Abney  Park  (^metery,  in  the  parish  of  St.  Mary,  Stoke 
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Kewmgton,  in  the  ooantj  of  Middlesex,  oontaining 
feet  in  length  and  feet  in  width,  to  hold  the  lame 

plot  of  ground  nnto  the  said  ,  his  heirs  and  assigns 

for  ever.  Bat,  neTertheless,  upon  trust  and  to  the  intent 
that  he  the  said  ,  his  heirs  and  assigns,  may  (sub- 

ject neyertheless  to  the  rules  and  orders  for  the  time 
D&ng  oi  the  said  company  for  the  management  and  rera- 
lation  of  the  said  cemetery  and  the  catacombs  and  yamts 
tiierein),  erect  or  constixict  a  vault  or  mausoleum  in  or 
upon  tne  same,  and  may  use  the  said  plot  of  ground, 
Tault,  or  mausoleum,  as  and  for  a  place  of  burial  for  the 
body  or  bodies  of  such  i)er8on  or  persons  only  as  he  or 
thejr  shall  for  the  time  beinff  think  proper  to  permit  or 
suffer  to  be  buried  there,  ana  for  no  other  nurpose  what- 
Boever,  and,  subject  to  the  intent  aforesaid,  in  Izust  for 
the  said  (trustees  and  directors),  their  heirs  and  assigns 
for  ever,  as  part  of  the  property  of  the  said  company. 
And  the  said  doth  hereby,  for  himself,  his  heirs, 

executors,  administrators,  andassigps,  covenant  with  the 
said  (trustees  and  dirci&tors),  their  heirs  and  assigns; 
and  also  (as  a  sejMurate  covenant)  with  the  said  (chair- 
man), his  heirs,  executors,  administrators,  and  assigns, 
that  he  the  said  ,  his  heirs  and  assigns,  shall  and 

will  from  time  to  time,  and  at  all  times  hereafter,  at  his 
and  their  own  costs  and  charts,  as  often  as  occasion 
shall  require,  well  and  sufficiently  repair  the  graye, 
l^ravestones,  mausoleum,  or  vault,  to  be  erected  or  made 
in  or  on  the  said  plot  of  ground  hereby  released  or 
intended  so  to  be,  and  observe,  perform,  and  abide  by  all 
and  singular  the  rules  and  orders  which  have  been  or 
shall  from  time  to  time  hereafter  be  made  by  the  com- 
I>any  for  the  management  and  regulation  of  the  said 
company,  and  the  catacombs  and  vaults  therein.  Pro- 
vided always^  and  it  is  hereby  agreed  and  declared  that 
in  case  the  said  ,  his  heirs  or  assigns,  shall  at  any 

time  or  times  hereafter,  without  the  consent  of  the  said 
company,  make  any  erection  or  erections  other  than  a 
mausoleum,  grave,  stone,  or  yault  (as  the  case  may  be) 
on  the  said  plot  of  ground,  or  any  ^art  or  parts  thereof, 
or  use  or  permit  to  be  used  the  said  plot  of  ground,  or 
any  part  or  parts  thereof,  or  any  erection  or  erections 
thereon,  otherwise  than  as  a  place  of  burisi,  or  in  case 
default  shall  be  made  in  performance  of  aU  or  any  or 
either  of  the  covenants  or  stipulations  hereinbefore  con- 
tained, then  and  in  such  case  it  shall  be  lawful  for  the 
said  (trustees  and  directors),  their  heirs  and  assigns,  at 
any  time  thereafter,  into  tiie  said  plot  of  ground,  or  any 
part  thereof,  in  the  name  of  the  whole,  to  re-enter,  and 
the  same  to  haye  again,  hold,  possess,  and  enjoy,  as  in 
their  first  or  former  estate.    In  witness,  &c. 

H,  Lloyd,  Q.G.  and  CasUe  showed  cause  against 
the  rule,  and  contended  that  the  assessment  com- 
mittee were  right  in  considering  the  cemetery  com- 
pany liable  to  be  rated  in  respect  of  the  receipts 
derived  from  the  sale  of  plots  of  ground  for  graves, 
the  case  of  Reg,  v.  St.  Mary  Abbot* 8,  Kefnaington  (12 
Ad.  &  El.  824),  being  directly  in  point.  There  a 
company  incorporated  by  statute  (2  &  3  Will. 
4,  0.  ex.)  had  power  to  purchase  land  for  the  pur- 
pose of  a  cemetery,  to  make  vaults  and  catacombs 
m  it,  and  to  sell  in  perpetuity  for  a  term  the 
exclusive  right  of  burial  therein,  subject  to  the 
rules  and  regulations  of  the  company,  and  to  pay- 
ment of  bunal  fees  to  them ;  the  company  being 
bound  to  keep  the  buildinj^s,  external  walls,  ana 
every  part  of  the  cemetery  m  repair.  This  court 
held  that  the  company  were  liable  to  be  rated  to 
the  relief  of  the  poor  as  occupiers  of  the  whole 
cemetery,  though  they  had  in  fact  sold  in  per- 
petuity the  exclusive  right  of  burial  in  the  vaults, 
catacombs,  &c.,  made  b^  tbem,  had  ceased  to  exer- 
cise any  act  of  ownership  over  them  after  the  sale, 
and  had  delivered  the  keys  to  the  purchasers. 
The  court  held  also  that  the  profits  arising  from 
these  sales  ought  to  be  included  in  the  rateable 
value  of  the  cemetery.  Littledale,  J.,  said:  "The 
Act  gives  the  company  power  to  constract  vaults 
and  catacombs,  which  they  may  afterwards  convey 
in  perpetuity  or  otherwise.  This  power  of  dis- 
posing of  the  right  of  burial  in  perpetuity  makes 


no  difference  in  principle ;  they  are  still  the  occu- 
piers of  the  whole  cemetery.  It  does  not  appear 
that  the  owners  of  the  vaults  have  the  Keys 
of  the  outer  inclosure,  though  the  company  de- 
liver them  the  keys  of  the  vaults.  The  purchasers 
have  nothing  but  a  right  to  a  certain  mode  of 
enjoying  portions  of  the  land,  from  which  the 
oompany  derive  a  profit."  This  is  strictly  appli- 
cable to  the  present  case  notwithstanding  thi^  in 
the  present  case  the  form  of  conveyance  vests  the 
legal  fee  in  the  purchasers ;  for  this  is  subject  to 
such  restrictions,  limitations,  and  trusts  in  favour 
of  the  oompany  as  to  leave  the  oompany  the  sole 
occupiers  of  the  cemetery.  The  occupation  is  a 
thing  quite  distinct  from  the  possession  of  the 
legal  fee ;  it  matters  not  to  the  occupation  by  a 
mortgagor  that  the  legal  fee  is  in  tlie  mortgagee. 
The  application  of  Beg,  v.  8L  Mary  Abbot* s,  Set^ 
rnigion,  cannot  be  avoided  by  the  contrivance  of 
conveying  the  legal  fee  to  the  purchasers,  the 
whole  beneficial  enjoyment  and  occupation  being 
still  in  the  company,  and  the  conveyance  to  the 
purchaser  in  reality  amounting  to  nothing  more 
than  a  perpetual  and  exclusive  rieht  of  burial 
iSomeboay  must  be  the  occupier,  and  it  is  manifest 
that  a  person  who  has  in  fact  only  an  exclusive 
right  Of  burifd  is  not  the  occupier.  The  company 
have  sole  control  over  the  cemetery,  they  inclose 
it  and  keep  it  in  repair,  and  the  purchaser  of  a  plot 
of  ground  has  not  even  the  right  of  entering  the 
cemetery  at  all  times. 

PokMo,  in  support  of  the  rule. — ^In  the  case  of 
Beg.  V.  8t  Mary  Abbot's,  Kennngton,  there  was  no 
partin|^  vrith  the  occupation  by  the  company,  as 
there  is  in  the  present  case ;  there  was  only  a  grant 
of  an  easement.  It  is  pointed  out  in  the  judgments 
in  that  case  that  the  company  had  no  power  to  port 
with  the  land.  Thus  Colendge,  J.,  "  Some  facts 
stated  in  the  case  look  like  an  occupation  by  the 
purchasers ;  but  they  are  explained  by  reference  to 
the  statutes.  Sect.  4  gives  the*oompany  a  limited 
power  of  sale,  and  sect.  7  must  be  construed  in 
conformity  with  that  provision.  The  land  appro- 
priated for  interment  cannot  be  sold.  The  sales, 
therefore,  made  under  sect.  43  convey  only  a 
peculiar  easement,  and  do  not  deprive  the  company 
of  the  greneral  occupation  of  the  whole."  So 
Williams,  J.,  "It  is  a  fallacv  to  treat  the  con- 
veyance here  as  a  sale  of  the  land.  The  company 
have  no  power  to  sell  any  but  the  surplus  lana  not 
used  for  the  cemetery.  By  the  grant  they  only 
part  with  the  exclusive  right  of  sepulture."  Whib 
the  company  were  prevented  by  their  Act  of  Par- 
liament from  doing  in  that  case,  the  company  in 
the  present  case,  not  being  constituted  or  limited 
by  an  Act  of  Parliament,  but  being  a  voluntary 
partnership,  have  in  fact  done.  So  tlmt  the  present 
case  is  clearly  distinguishable  from  that  case. 
[Blackburn,  J. — ^The  conveyance  in  the  present 
case  is,  amongst  other  things,  in  trust  that  the 
company  shall  continue  in  occupation  of  the 
cemetery  just  as  before,  except  as  to  the  exclusive 
right  of  burial  in  the  particular  plot  sold.]  A 
farther  ground  of  objection  to  the  assessment  of  the 
assessment  committ^  is  this :  Assuming  that  the 
cemetery  company  are  the  occupiers  of  the  whole 
cemetery,  the  assessment  committee  shotdd  not 
take  into  consideration,  as  a  portion  of  the  annual 
earnings  of  the  company,  the  amount  received  in 
any  particular  year  for  the  sale  in  perpetuity  of  any 
plot  of  j^ound  for  a  burial  place.  [Blackburn,  J. 
— If  this  is  the  mode  in  which  the  company  get 
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their  anniud  inoome,  I  do  not  see  why  the  assess- 
ment  oommittee  shoald  not  take  it  into  acconnt.] 
The  money  is  not  paid  for  the  use  of  the  bnrial 
ground  for  one  year,  but  for  its  sale  for  e^er.  The 
premiam  paid  for  a  lease  of  a  plot  of  ground  would 
not  be  taken  into  account  in  estimating  the  annual 
Talue  of  the  plot;  no  more  should  the  amount  paid 
for  the  purchase  in  perpetuity  of  the  plots  of 
ground  in  the  present  case.  Such  cannot  be  taken 
as  part  of  the  annual  profits  of  a  particular  year. 
[QuAiir,  J. — What  difierence  does  that  make,  if 
there  is  a  calculable  succession  of  profits  from  year 
to  year  P]  The  money  is  not  earned  by  the  occu- 
pation of  the  cemetery  or  part  of  it  for  the  par- 
ticular year.  [Abchibald^  J. — On  what  principle 
would  you  propose  to  distribute  it  over  a  number 
of  years  ?]  In  proportion  to  the  number  of  burials. 
[Blackburn,  J. — If  they  sold  all  their  graves  this 
year,  could  they  or  their  successors  next  year  be 
rated  as  for  a  valuable  tenement  P  The  argument 
comes  to  that.] 

BLACRBUKir,  J. — I  think  we  can  have  no 
doubt  that  tlus  rule  must  be  discharged,  for  the 
reason  that  the  order  which  we  are  asked  to  quash 
ought  to  stand  as  the  assessment  committee  made 
it  Two  points  have  to  be  considered.  The  first 
is  this:  This  particular  cemetery  company  in 
parting  with  their  graves  have  pursued  the  fol- 
lowing course.  They  make  a  conveyance  of  the 
fee  simple  of  the  grave  to  the  purchaser,  upon 
trusts  that  the  purchaser  shall  have  the  enjoy- 
ment or  use  of  the  place  for  the  purposes  of  burial, 
subject  to  the  company's  rules  and  regulations, 
and  subject  to  this  use  in  trust  for  the  trustees  and 
directors  of  the  company,  who  are  to  occupy  the 
cemetery.  The  effect  of  this  is  that  the  legal  fee 
is  outstanding  in  the  purchaser,  but  the  occupa- 
tion, subject  to  the  use  of  the  grave  by  the  pur- 
chaser, is  in  the  cemetery  company.  Now,  the 
first  question  is,  does  it  make  any  difference  that 
the  Ic^^  fee  is  not  in  them,  but  is  outstanding  in 
the  purchaser  P  It  must  be  admitted  that  it  does 
not.  The  rate  is  made  upon  the  occupier.  It 
could  never  be  said  by  a  person  who  had  mort- 
gaged his  land,  of  which  he  still  continued  in  occu- 
pation, that  not  he,  but  the  mortgagee,  should  be 
'  rated,  because  the  le^al  fee  was  in  the  mortgagee, 
who  is  not  in  possession.  Such  a  contention  would 
not  be  tenable  for  a  moment.  The  matter  depends 
upon  actual  occupation ;  it  is  immaterial  whether 
the  title  of  the  occupier  is  legal  or  equitable.  The 
next  question  is:  assuming  that  the  cemetery 
company  are  the  actual  occupiers  of  the  whole  of 
the  cemetery — as  to  which  the  case  of  Reg,  v.  8t 
Mary  Ahho&s,  Kensington,  which  seems  to  me  to 
be  quite  correct,  is  precisely  in  point — ^the  next 
Question  is,  how  are  we  to  get  at  the  Quantum  of 
toe  rateable  value  P  The  Parochial  Assessment 
Act  (6  &  7  Will.  4,  c.  96)  enacts  (sect.  1)  that  "  no 
rate  for  the  relief  of  the  |XK>r  in  England  and 
Wales  shall  be  allowed  by  anv  justices,  or  be  of  any 
force,  which  shall  not  be  made  upon  an  estimate  of 
the  net  annual  value  of  the  several  lands  rated 
thereunto ;  that  is  to  say,  of  the  rent  at  which  the 
same  might  reasonably  be  expected  to  let  from 
year  to  year  free  of  all  usual  tenant's  rates  and  taxes 
and  tithe  commutation  rentcharge,  if  any,  and 
deducting  therefrom  the  probable  annual  cost  of 
the  repairs,  insurance,  and  other  expenses,  if  any, 
necessary  to  maintain  them  in  a  state  to  command 
such  rent.'*  In  some  cases,  perhaps,  it  might  be 
a  fairer  mode  of  assessment  to  estimate  the  rent 
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at  which  the  land  might  reasonably  be  expected 
to  let,  not  from  year  to  year,  but  for  some  defi 
nite  period.  For  example,  in  the  case  of  a  coal 
pit,  as  to  which  there  is  nothing  but  expenditure 
for  thA  first  year  or  so,  though  great  profits  are 
afterwards  derived  from  the  working ;  so  that  in 
the  early  years  the  parish  derives  no  benefit  from 
the  pit,  though  in  subsequent  years  it  derives  very 
great  benefit :  it  might  be  fairer,  perhaps,  in 
such  a  case,  in  determining  the  rateable  value, 
to  see  at  what  annual  rent  the  pit  might 
reasonably  be  expected  to  let  for  a  term  of  years. 
But  the  Legislature  has  enacted  that  this  is  not  to 
be  the  mode  of  determining  the  rateable  value, 
but  that  that  is  to  be  got  at  by  estimating  the 
rent  at  which  it  would  let  from  year  to  year.  The 
assessment  sessions  take  as  a  test  the  rent  which 
is  actually  got  for  the  land  to  be  rated — the  sum 
at  which  it  was  let  the  preceding  year  :  the  pre- 
sumption being  that  what  was  got  for  the  letting 
last  year  will  also  be  got  this  year,  unless  there  is 
something  to  show  the  contrary.  In  getting  at 
this  in  the  present  case,  are  they  to  take  into  con- 
sideration tne  sums  of  money  received  in  the  year 
for  the  sale  of  graves  P  It  has  been  argued  that 
because  a  lump  sum  is  paid  down  for  a  period  of 
^ears  it  cannot  be  reckoned  as  part  of  the  annual 
income  of  the  company,  as  occupiers  of  the  ceme- 
tery. I  think  there  is  a  fallacy  in  this.  It  would 
lead  to  the  conclusion  that  the  company  is  never 
to  be  rated  in  respect  of  these  sums  of  money  at 
all ;  for  it  is  obvious  that  if  the  sums  received  in 
1873  are  not  to  be  reckoned  in  estimating  the  rate- 
able value  for  that  year,  a  multo  fortiori,*  they 
cannot  be  taken  into  account  in  the  following  or 
any  subsequent  year.  There  are  cases  in  which, 
in  this  way,  a  valuable  profit  might  escape  being 
i*ated  altogether.  Take  the  case  of  a  plot  oE  land 
in  the  vicinity  of  a  town,  which  is  an  exhausted 
brickfield,  without  a  blade  of  grass  growing  upon 
it,  and  valueless.  In  some  years  the  town  will 
probably  creep  out  in  that  direction,  and  this  plot, 
now  valueless,  will  become  very  valuable.  And 
this  is  not  merely  a  supposititious  case ;  it  is  one 
that  actually  occurred  in  reference  to  certain 
land  belonging  to  Lord  Seflon,  in  a  case  which 
came  before  the  Court  of  Exchequer.  This  is 
a  rare  case,  however.  The  rate  is  made  in 
respect  of  the  profit  derived  from  the  occupation; 
ana  it  was  decided  in  the  case  of  Beg.  v.  8L  Mary 
Abhott*8,  Kensim^ton  (ubi  su/p,),  that  the  profits 
arising  from  the  sales  of  burving  places  ought  to* 
be  included  in  the  rateable  value  of  the  cemetery — 
a  conclusion  to  which  I  should  have  come  indepen- 
dently of  that  case.  Sir  William  Follett,  who 
argued  the  case,  did  not  raise  any  objection  on 
that  ground.  Even  if  I  disagreed  with  the  deci- 
sion in  that  case,  which  I  don't,  I  should  be  very 
loth  to  depart  from  it.  Mr.  Poland's  argument 
goes  this  length,  that  the  cemetery  should  be 
exempt  from  rateability  altogether  m  respect  of 
the  plots  sold.  He  tried  to  argue,  indeed,  that,  as 
the  profits  from  this  source  might  be  very  much 
in  one  year  and  very  little  in  another,  that  they 
should  be  spread  over  a  number  of  years  and  an 
average  taken.  That  would  be  to  amend  the 
Parochial  Assessment  Act,  and  to  take  as  a  test 
the  rent  which  would  be  paid  for  the  occupation 
for  a  reasonable  number  of  years,  instead  of  for 
one  year.  That  we  are  not  at  liberty  to  do.  In 
Beg,  V.  Everist  (10  Q.  B.  178,  204)  the  court,  in 
delivering  judgment,  say :  "  The  rate  is  always  im- 
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posed  with  reference  to  the  existing  valae ;  whe* 
ther  temporary  or  endoring  is  immaterial.   A  case 
was  suppK}sed  of  a  brickfield  worked  ont  in  less 
than  a  year  to  meet  the  demand  of  some  enormous 
contract  for  a  public  work;  the  consequence  would 
be  that  the  land  would  have  a  very  much  increased 
value  for  the  year,  and  it  would  be  only  reasonable 
that  it  should  bear  an  increased  rate  for  that  year ; 
in  the  following  year  its  value  might  sink  almost 
to  nothing,  and  the  rate  ought  to  fall  proportion- 
ately! even  to  nothing,  if,  the  brick  earth  being  ex- 
hausted, the  land,  like  an  exhausted  coal  mine, 
should  become  entirely  unproductive.      If    this 
were  not  so,  an  obvious  injustice  would  be  done  to 
the  other  ratepayers.     Suppose  two  brickfields  of 
the  same  size,  which,  if  worked  so  as  to  be  con- 
sumed in  ten  years,  and,  by  equal  working  in  each 
year,  would  produce  lOOOZ.  each,  on  which  the  rate 
should  be  lOZ.,  in  ten  years  each  will  contribute 
1001,  to  the  parochial  burthens ;   let  one  be  ex- 
hausted in  the  first  year,  the  produce  will  have 
been  10,0002.,  but  the  rate  only  lOL  for  that  year, 
according  to  the  appellant's  argument,  and  it  may 
be  nothing  afterwards ;  but,  whatever  it  be  after- 
wards, it  IS  clear  that  there  will  have  been  a  valu- 
able occupation  in  one  year,  escaping,  as  to  nine- 
tenths,  the  rate  entirely.      But  no  injustice  would 
be  done   if,  in    every  year   the   occupier   could 
be   assessed   according  to    the  actual   value  in 
that  ^ear;  and   it   is  the  dutv  of  the  overseers 
to  arrive  at  this  as  nearly  as  they  can."    In  Bex, 
V.  Mir/ield  (10  East  219),  a  case  as  to  the  rateability 
of  saleable  underwoods,  Lord  Ellenborough    ad- 
mitted at  once  the  great  difficulty  of  the  subject. 
He  said  (p.  228)  :  *'  £i  general  the  owners  of  this 
kind  of  property  are  in  the  habit  of  cutting  certain 
proportions  of  it  every  year ;  but  when  the  extent 
of  it  is  too  small  to  adopt  this  course,  there  may  be 
a  difficulty  in  rating  it  annually.    There  is  ^eat 
difficulty,  however,  on  the  other  hand,  in  attaining 
an3rthing  like  equality  by  adopting  a  cUfierent  mode 
of  rating ;  for  if  the  property  is  only  to  be  rated 
when  it  is  cut,  once  in  twenty-one  years,  instead 
of   its   quota  of  the   rate   contributing  equally 
through  the  whole  period,  it  throws  a  glut  into  the 
fund  in  that  one  ^ear,  and  is  barren  aU  the  rest  of 
the  period ;  and  if  the  owner  has  other  property  in 
the  parish,  he  will  pay  so  much  less  for  that  in  the 
same  vear  when  his  ability  is  increased."    At  the 
end  of  his  judgment,  after  expressing  the  opinion 
of  the  court  that  it  was  not  necessary  that  any  of 
the  profits  should  have  been  actually  reaped  or 
taken  from  the  property  during  the  period  for 
which  the  rate  was  made,  but  that  the  property 
was  at  all  times  rateable  according  to  the  improve- 
ment in  its  value,  or  in  the  rent  which  might  fairly 
be  expected  from  it.  Lord  Ellenborough  said :  "In- 
stances continually  occur  in  which  the  occupier  is 
rated,  though  he  has  derived  no  profit  during  the 
period  for  which  the  rate  is  made.    A  new  tenant 
upon  an  arable  farm  reaps  none  of  the  produce 
till  the  autumn  after  his  tenancy  commenced,  and 
yet  he  must  pay  up  to  that  autumn  according  to 
the  rent  or  value  of  the  estate.    He  must  pay 
beforehand  for  the  future  probable  produce.    J3is 
farm  is  constantly  in  a  progressive  state  towards 
producing  profit ;  and  he  pays  for  that  progress, 
oo  underwoods  are  annually  improving  in  value, 
and  the  rates  the  occupier  pays  are  for  that  im- 
provement."   I  do  not  think  this  reasoning  very 
good.    Lord  EUenborough's  conscience  seems  to 
have  smitten  him,  for  he  adds :  "  This  may  possibly 


be  hard  upon  tenants  for  life ;  but  if  the  law  have 
thrown  this  burthen  upon  the  property,  they  take 
it  with  that  burthen.  We  thmk,  for  the  reasons 
we  have  mentioned,  that  the  law  has  so  thrown  it ; 
that,  the  property  is  at  all  times  liable  to  be  rated 
wherever  rates  are  made."  He  says  in  substance 
that  however  hard  this  might  be,  it  would  be 
harder  still  if  the  parish  got  no  benefit-  But  this 
case,  as  I  have  before  said,  is  an  exceptional  one. 
The  duty  of  the  overseers  is  to  get  at  the  probable 
annual  value  for  the  following  year»  and  there  is 
no  better  way  of  doing  this  than  by  seeing  what 
was  the  annual  value  during  the  past*  year.  In  the 
present  case  the  overseers  cannot  do  better  than 
see  what  the  cemetery  company  got  for  their  oc- 
cupation of  the  cemetery  during  the  past  year.  If 
there  are  any  peculiar  circumstances  which  affect 
the  case,  and  should  cause  an  alteration  in  the 
ordinary  mode  of  assessment,  it  is  for  the  other 
side  to  show  the  existence  of  such  peculiar  circum- 
stances, and  none  such  have  been  shown  to  exist 
here.    The  rule  must  therefore  be  discharged. 

QuAiN,  J. — ^I  am  of  the  same  opinion.  I  think 
we  might  almost  content  ourselves  with  saying 
that  the  case  of  Beg,  v.  St.  Mary  AhhoVs,  Kensing' 
ton  decides  the  present  case.  There  is  really  no 
practical  difference  between  the  two.  The  only 
distinction  is  that  in  that  case  the  cemetery 
company  had  not  parted  with  the  land,  whereas 
they  have  done  so  here  by  conveying  the  legal 
fee  to  the  purchasers  of  the  burying  plots.  In 
that  case  the  company  were  legal  owners  of  the 
soil  as  well  as  the  occupiers,  whilst  here  the  legal 
owner  is  the  purchaser.  It  wsa  pointed  out  by 
the  judges  who  delivered  their  opinion  to  the 
House  of  Lords  in  the  case  of  Ths  Mersey  Boekt 
and  Harbour  Board  v.  Cameron  (11  H.  of  L.  Oas. 
443)  that  the  question  of  rateability  has  nothing 
to  do  with  the  legal  or  equitable  ownership,  bat 
only  with  the  fact  of  actual  occupation.  The 
cemeteiT  company  are  undoubtedly  the  occupiers. 
The  only  other  question  is,  what  rent  a  tenant 
from  year  to  year  might  reasonably  be  expected 
to  give  for  the  cemetery.  It  has  been  contended 
on  the  part  of  the  company  that,  in  forming  an 
estimate  of  what  this  rent  would  be,  we  should  not  ^ 
take  into  consideration  the  purchase-money  paid 
for  the  plots  of  ground  sold  in  perpetuity.  But 
this  is,  if  not  the  whole,  certainly  the  largest  part 
of  the  company's  annual  income ;  and  tne  argu- 
ment came  to  this,  that  this  purchase-money 
should  be  left  out  of  consideration  altogether. 
Mr.  Poland  says,  indeed,  that  it  is  to  be  appor- 
tioned over  a  period  of  years ;  but  how  is  this  to  be 
done  P  Mr.  Poland  does  not  and  cannot  say.  It 
seems  to  me  that  the  case  as  to  this  cannot  be 
distinguished  from  that  of  Beg.  v.  Everisi  {ubu 
8ttp.),  where  the  question  was  as  to  the  rateability 
of  a  brickfield,  t^is  Lordship  read  again  the 
mssage  already  cited  from  the  judgment  of  Lord 
Denman.]  "  No  iigustioe  would  be  done,"  says 
the  judgment,  "if  in  every  year  the  occupiers 
could  be  assessed  according  to  the  actual  value  in 
that  year ;  and  it  is  the  dutnr  of  the  overseers  to 
arrive  as  nearly  at  this  as  they  can."  They  have 
done  so  in  the  present  case,  and  I  cannot  see  how 
they  could  possibly  have  done  it  in  any  other 
manner  than  that  they  have  adopted.  I  agree  with 
my  brother  Blackburn  that  the  rule  must  be  dis- 
charged. 

ARCHIBALD,  J. — I  am  also  of  opinion  that  the 
rate  is  correct,  and  that  the  rule  must  be  dis- 
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charged.  Mr.  Poland  has  failed  to  point  out  any 
distinction  between  1  his  case  and  tnat  of  Beg,  v. 
6t  Mary  Abbot's,  Kensington  {ubi  sup.).  Although 
there  is  a  difference  in  the  form  of  conveyance 
to  a  pnrchaser,  yet,  so  far  as  the  question  of  occu- 
pation is  coDcemed,  the  two  cases  are  substantially 
the  same.  Notwithstanding  the  form  of  con- 
Teyance,  in  reality  nothing  more  than  what  might 
be  called  an  easement  is  given.  As  to  the  other 
point  I  agree  with  my  learned  brothers,  that  the 
test  of  annual  value  is  the  amount  which  was 
actually  made  last  year.  On  the  authorities  cited, 
and  for  the  reasons  already  given,  I  am  of  opinion 
that  the  rule  should  be  discharged. 

Rule  discharged. 

Attorney  for  prosecution,  /.  Oodwvn. 
Attorneys  for  defendants.  Heath  and  Farker. 


Monday,  June  9, 1873. 
Beg.  v.  Fhillifs;    Be  Phillips  (app.)  and  Fab- 

QUBAR  AND  OTHERS,  JUSTICES,  &C.  (resps.) 

Practice — Quarter  sessions — Taxation    of    costs — 

Adoption  by  sessions — 12  ^  13  Vict,  c,  45,  s.  18. 
On  an  appeal  to  quarter  sessions,  under  9  6?eo.  4, 
c.  61,  s,  27,  the  sessions  in  Oct,  last  dismissed  the 
appeal  with  costs.    After  the  court  had  risen  a 
d&rk  in  the  office  of  the  clerk  of  the  pea,ce  taxed 
the  costs  wnder  protest  of  the  a/ppeUant  s  attorney. 
The  sessions  hctd  been  adjourned,  and  before  tne 
day  of  adjournment  the  costs  were  certijied,  and 
the  amount  was  inserted  in  the  order  of  sessions. 
The  order  wa>s  removed  into  this  court  in  March 
for  the  purpose  of  enforcing  it. 
Held,  that  the  order  of  sessions  purporting  on  the 
face  of  it  to  be  drawn  up  by  the  court  in  the 
absence  of  any  direct  statement  that  it  was  not  so 
drawn,  wUl  be  presumed  to  have  been  rightly 
made;  and  that  there  had  been  a  suffi/sient  adoption 
of  the  taxaiion  by  the  adjourned  sessions,  although 
no  mention  of  the  amount  was  made  in  court, 
Priichard  on  28th  April    had   obtained   a   rule 
calling  upon  the  respondents,  the  justices,  to  show 
cause  why  an  order  of  Bramwell,  B.  removing  an 
order  of  the  Quarter  Sessions  of  Monmouthsnire 
into  this   court  for  the  purpose  of  enforcing  it 
under  the  12  &  13  Yict.  c.  45,  s.  18,  and  ail  pro- 
oeedings  thereon,  and  the  writ  of  Ji.  fa,  and  the 
execution  thereupon,  should  not  be  set  aside,  and 
why  the  Sheriff  of  Monmouth  should  not  return 
the  sum  levied  thereunder,  and  why  the  said  order 
of  quarter  sessions  should  not  be  quashed,  on  the 
(ground  that  it  was  made  without    jurisdiction, 
Uie  order  having  been  made  after  the  court  dis- 
solved, and  by  a  clerk  of  the  deput;^  clerk  of  the 
peace,  and  not  by  the  deputy  clerk  himself. 

By  the  affidavits  in  support  of  the  rule  it  ap- 
peared that  at  the  quarter  sessions  for  Monmouth- 
shire, held  on  the  14th  Oct.  1872,  an  appeal  against 
the  refusal  of  the  respondent  justices  to  renew  a 
licence  for  an  inn  at  Abergavenny  was  heard  and 
dismissed  with  costs.  The  case  was  the  last  of 
the  business,  and  was  heard  on  the  last  day  of 
the  sessions.  As  soon  as  the  case  was  decided 
the  court  broke  up,  the  justices  composing  it 
and  the  deputy  clerk  of  the  peace  left, 
thereupon  the  respondent's  attorney  handed  to 
the  appellants'  attorney  his  bill  of  costs,  with 
notice  that  it  would  be  taxed  then  and  there  before 
a  managing  clerk  of  the  clerk  of  the  peace.  The 
appeUants'  attorney  protested  aflrainst  the  taxation 


being  made  under  the  circumstances,  but  as  it  was 
insisted  upon,  he  attended  the  taxation  under  pro- 
test. The  managing  clerk  taxed  the  costs  and 
ascertained  the  sum,  and  an  order  of  quarter  ses- 
sions was  afterwards  drawn  up  in  which  the 
amount  was  inserted.  This  order  was  removed  on 
the  23rd  March  by  an  ex  parte  proceeding  by  the 
order  of  Bramwefl,  B.  into  the  Court  of  Queen's 
Bench  under  12  &  13  Yict.  c.  45,  s.  18,  and  the 
sheriff  levied  the  amount  under  a  fi,  fa.  On  the 
28th  April  the  present  rule  was  obtained. 

The  respondents,  in  answer,  produced  an  affi- 
davit by  Mr.  Morris,  the  clerk  who  taxed  the  costs, 
saying  that  the  sessions  were  duly  adjourned  &om 
Oct.  to  the  4th  Nov.  following,  when  such  ad- 
journed sessions  were  held;  that  before  such 
adjournment  the  amount  of  the  costs  had  been 
taxed  and  ascertained,  and  certified,  and  that  after- 
wards an  order  was  drawn  up,  and  the  amount  in- 
serted therein. 

Pritchard  applied  to  be  allowed  to  use  affidavits 
in  reply  to  explain  the  affidavit  of  Mr.  Morris,  and 
the  facts  relating  to  the  adjournment.  J^Black- 
BTJRN,  J. — This  is  a  very  technical  objection,  and 
beside  any  merits;  therefore  we  shall  not  allow 
you  to  use  any  affidavits  but  those  used  on  moving 
the  rule.] 

SmAfthies  showed  cause — The  sessions  were  ad- 
journed, and  the  taxation  was  completed  before 
the  adjournment — that  is  sufficient. 

Pritchard,  in  support  of  the  rule. — The  affida- 
vit does  not  sufficiently  show  that  the  sessions  did 
adjourn.  [Blackburn,  J. — If  there  was  an  ad- 
journment, and  the  costs  were  ascertained  and  cer- 
tified before  the  adjournment,  and  the  order  was 
afterwards  drawn  up,  would  not  that  be  suffi- 
cient P]  No ;  the  amount  ascertained  must  be  re- 
ported to  the  court  by  their  officer,  and  adopted  by 
them.  No  adjournment  is  shown,  because  all 
the  clerk's  affidavit  does  is  to  say  that  the  ses- 
sions were  duly  adjourned.  The  adjournment  of 
sessions  is  a  formal  and  a  judicial  act,  and  the 
sessions  drop  if  the  adjournment  is  informal,  and 
all  acts  done  subsequently  are  without  jurisdiction. 
Where  a  crier  adjourns  the  sessions  without  the 
presence  of  two  justices,  the  trials  of  prisoners  at 
the  sitting  of  the  sessions  so  adjourned,  was  held 
void:  (B.  V.  Justices  of  Middlesex,  5  B.  &  Ad.  1113.) 
[Blackburn,  J. — It  is  sworn  that  the  sessions 
were  duly  adjourned;  if  that  is  not  true,  you 
have  your  remedy  by  an  indictment  for  perjury.] 
The  due  adjournment  of  a  sessions  is  a  matter  of 
law  of  which  a  lawyer's  clerk  may  well  be 
ienorant.  There  is  no  affidavit  by  the  deputy 
clerk  of  the  peace,  or  by  the  crier.  Then  the 
sessions  must  do  something  to  adopt  the  act  of 
their  officer.  [Blackburn,  J. — It. is  stated  that 
the  sum  was  certified  and  inserted  in  their  order, 
which  purports  to  be  "  by  the  court."]  It  is  not 
stated  to  whom  or  how  the  certifying  took  place. 
Probably  it  was  all  done   in  the  clerk    of    the 

Eeace's  office.  The  adoption  of  the  amount  must 
e  by  the  court :  (Selwood  v.  Mount,  1  Q.  B.  726 ; 
Beg.  V.  Long,  1  Q.  B.  760;  Beg.  v.  Morthch,  1 
Q.  B.  659.)  The  adjournment  without  more  would 
not  carry  it  further  than  if  the  court  had  dele- 
gated the  taxation  of  the  costs  to  the  clerk  of  the 
peace,  which  they  cannot  do :  {Selwood  v.  Mount, 
and  cases  cited  in  the  judgment.)  The  sessions 
had  to  award  by  the  statute  on  which  the  ap- 
peal lay  "  such  sum,  by  way  of  costs,  as  shall  m 
the  ODinion  of  such  court  be  sufficient  to  indemnify 
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such  jiistices from  all  costs" :  (9  Geo.  4,  c.  61,  ss.  27, 
29.)  The  taxation  of  costs  is  a  judicial  act :  (Beg.  v. 
Recorder  of  Cambridge,  8  E.  &  B.  637 ;  also  Reg.  v. 
BeUon,  11 Q.  B.  379, 17  L.  J.,  N.  S.,  70.)  Then  the 
clerk,  acting  in  the  stead  of  the  deputy  clerk  of  the 
peace,  has  no  power  to  tax.  [Bla^crbubn,  J. — Whait 
oifference  can  that  make  if  the  sessions  adopt  the 
amount.]  In  that  case  it  may  not  make  so  much 
difference. 

Blackbuen,  J. — It  seems  to  me  that  the  ap- 
pellant has  no  case  at  all.  If  the  facts  stated 
m  the  affidavits  now  produced  had  been  known, 
the  rule  ought  not  to  have  been  granted. 
It  will  now  be  discharged  with  costs.  It  appears 
from  these  affidavits  that  the  sessions  were 
adjourned  over  the  taAtion,  and  the  technical 
objection  made  upon  the  motion  is  therefore 
answered.  Omnia  acta  preeunmntv/r  rite,  and  we 
must  take  it  that  the  adjournment  was  duly 
formal,  and  that  the  proper  course  was  adopted 
throughout.  The  proceedings  before  quarter 
sessions  differ  from  those  before  the  assizes  only 
in  that  the  latter  is  a  continuing  court.  The 
court  at  Nisi  Prius  makes  an  order  which  is 
formally  drawn  up  by  its  officer ;  the  order  as  drawn 
becomes  then  the  actual  order  of  the  court.  At 
quarter  sessions  an  adjournment  is  necessary  in 
order  to  continue  its  jurisdiction,  and  if,  as  in  this 
case,  an  adjournment  is  properly  made,  the  order 
drawn  up  by  any  person  during  the  adjournment, 
if  issued  bv  the  officer  of  the  court  at  the  adjourned 
meeting  of  the  quarter  sessions,  is  adopted  by  the 
court,  and  the  amoxmt  fixed  is  the  amount  of  costs 
taxed  by  the  court. 

QuAiN  and  Abchibald,  JJ.,  concurred. 

Rtde  discharged. 
Attorney  for  appellant,  J.  G.  Rice. 
Attorney  for  respondents,  A.  Scott  LoMsan  for 
W.  F.  BaU,  Abergavenny. 


COUBT  OF    COKKOV    PLEAS. 

Reported  by  John  Boss  and  B.  A.  Kinglaxi,  EaqzB., 

BAxiister*at-Lew. 


Jwne  5,  9,  amd  11, 1873. 
Jones  v.  Pickeeinq. 

Municipal  Election — Presiding  officer — Breach  of 
duty — Liability  to  action — 35  Sr  36  Vict.  c.  33, 

By  the  PanrUamenta/ry  a/nd  Muausipal  Elections  Act 
(35  Sf  36  Vict.  c.  33),  certain  duties  are  imposed 
upon  the  officer  presiding  at  the  polling  stations 
during  the  time  of  a  municipal  election.  A 
declaration  alleged  thai  the  defendant,  who  had  been 
appointed  presiding  officer ,  neqlected  to  carry  out 
the  requirements  of  the  statute  by  delivering  voting 
papers  not  hearing  the  official  mark  to  the  voters, 
and  also  in  not  being  present  in  order  thai  the  voters 
mdghl  show  him  the  offi^cial  mark  on  the  hack  of 
the  voting  paper.  It  was  also  further  alleged  thai 
he  wUfuUy  neglected  to  perform  the  ahove  duties. 

Held,  by  the  majority  of  the  Court,  that  the  defend- 
ant, having  undertaken  and  entered  upon  a  minis- 
terial  duty,  was  liable  for  the  negligent  performance 
of  the  same;  also,  thai  lie  would  not  he  responsible 
for  the  negligence  of  his  derk  in  tlie  performance 
of  stich  duties  as  he  might  legally  delegoie  to  him, 
as  the  relation  of  matter  and  servant  did  not 
exist  between  them. 

Per  BoviU,  GJ. — The  defendant  was  only  liaMe  if 
the  omission  had  been  %ffUful. 


Demtt&rer  to  a  declaration. 

The  declaration  stated  that  before  and  at  the  time 
of  the  committing  of  the  grievance  hereinafter  men- 
tioned, a  certain  election  was  being  held  for  the 
election  of  a  councillor  to  serve  in  the  town  coundl 
of  the  borough  of  Birmingham  for  a  oertaiu  ward 
in  the  said  borough,  called  St.  Martin's  Ward,  and 
the  defendant  had  been  appointed,  under  and  by 
virtue  of  rule  twenty-one  contained  in  the  first 
schedule  to  the  Ballot  Act,  1872,  a  presiding  officer 
to  preside  at  one  of  the  polling  stations  appointed 
foi  the  said  election,  ana  the  defendant  acted  as 
such  presiding  officer  at  the  said  polling  station  at 
and  during  the  said  election,  and  the  plaintiff  and  one 
Thomas  Startin  were  respectively  candidates  at  the 
said  election  for  the  said  office  of  town  councillor ; 
and  by  the  said  Ballot  Act,  1872,  it  is  enacted 
as  follows,  that  is  to  say : 

In  the  oaae  of  the  poll  at  an  election  the  votes  shall  be 
given  by  ballot.  The  ballot  of  each  voter  shall  consist 
of  a  paper  (in  this  Act  called  a  ballot  paper)  showing  the 
names  and  description  of  the  candidates.  Each  ballot 
paper  shall  have  a  namber  printed  on  the  back,  and  shall 
nave  attached  a  connterf  oil  with  the  same  namber  printed 
on  the  face.  At  the  time  of  voting  the  ballot  paper  shall 
be  marked  on  both  sides  with  an  official  mark,  and  de- 
livered to  the  voter  within  the  polling  station,  and  the 
namber  of  sach  voter  on  the  register  of  voters  shall  be 
marked  on  the  oonnterfoil ;  and  the  voter,  having  secretly 
marked  his  vote  on  the  paper,  and  folded  it  ap  so  as  to 
conceal  his  vote,  shall  place  it  in  a  dosed  box  in  the 
presence  of  the  officer  presiduig  at  the  polling  station 
(in  this  Act  called  the  presidmir  officer),  after  having 
shown  to  him  the  official  mark  at  the  back.  Any 
ballot  paper  which  has  not  on  its  back  the  official  mark, 
or  on  which  votes  are  given  to  more  candidates  than  the 
voter  is  entitled  to  vote  for,  or  on  which  anything  except 
the  said  namber  on  the  back  is  written  or  marked  by 
which  tibe  voter  can  be  identified,  shall  be  void  and  not 
counted. 

And  by  the  above-mentioned  and  other  pro- 
visions of  the  said  Ballot  Act  1872,  it  became  and 
was  the  duty  of  the  defendant  at  such  elections  to 
deliver  to  the  voters  voting  at  the  said  poUing 
station  ballot  papers  bearing  the  official  mark 
appointed  for  the  said  election,  and  it  was  also  the 
( uty  of  the  defendant  to  ascertain,  before  the 
voters  placed  their  said  ballot  papers  in  the  said 
closed  box,  whether  the  said  ballot  papers  were 
properly  marked  with  the  official  mark  as  afore- 
saia;  and  the  defendant  undertook  and  entered 
upon  the  said  respective  duties,  for  performance 
of  which  duties  aforesaid  the  defendant  received 
reward;  and  the  defendant  as  such  presiding 
officer  as  aforesaid  neglected  his  said  duties  as 
follows — that  is  to  say,  that  he  delivered  to  certain 
of  the  said  voters  at  the  said  polling  station  ballot 
papers  not  bearing  the  saia  official  mark,  and 
which  said  last  mentioned  ballot  papers,  after 
having  been  duly  marked  and  folded  by  the  said 
respective  voters,  were  placed  by  the  respective 
voters  in  the  said  closed  box,  and  the  defendant  did 
not  ascertain  that  the  said  last  mentioned  ballot 
papers  did  not  bear  the  said  official  marks  before  the 
same  were  placed  in  the  said  closed  box  as  aforesaid. 
And  the  plaintiff  avers  that  after  the  dose  of  the  poll- 
ing at  the  said  election  the  said  Thomas  Startin  was 
declared  to  be  elected  by  a  majority  of  three  votes ; 
and  the  plaintiff  afterwards  petitioned  against  the 
return  of  the  said  Thomas  Sartin  under  the  Corrapt 
Practices  (Municipal  Election)  Act  1872 ;  and  the 
said  petition  came  on  for  hearing  before  (jeorse 
Morley  Dowdeswell,  Esq.,  one  of  Her  Majesty  s 
counsel,  and  after  hearing  the  evidence  and  examm- 
ing  the  ballot  oapers  and  other  documents  pro- 
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duced  before  him,  the  said  George  Morley  Dowdes- 
well»  Esq.,  determined  that  from  the  number  of 
votes  polled  in  favour  of  the  plain tilE  twelve  of  such 
votes  should  be  struck  on,  to  wit,  two  of  such 
votes  on  the  ground  that  the  two  persons  who  ^ve 
saoh  votes  had  personated  certain  persons  entitled 
to  sach  votes,  nine  of  such  votes  on  the  ground  that 
the  ballot  papers  used  in  giving  these  votes  did  not 
bear  the  said  official  mark,  and  one  of  such  votes  on 
the  ground  that  the  voter  had,  contrary  to  the  pro- 
visions of  the  said  BaJlot  Act  1872,  so  marked  the 
baUot  papers  used  by  him  in  giving  such  vote  that 
such  voter  could  be  identified ;  and  the  said  George 
Morley  Dowdeswell,  Esq.,  further  determined  that 
from  the  number  of  votes  given  for  the  said  Thomas 
Startin,  fourteen  of  such  votes  should  be  struck 
off,  to  wit,  three  of  such  votes  on  the  ground 
that  the  voters  who  gave  such  votes  were  during 
the  said  election  the  paid  canvassers  of  the  said 
Thomas  Startin,  ten  of  such  votes  on  the  ground 
that  the  ten  persons  who  gave  such  votes  had  per- 
sonated certain  persons  entitled  to  such  votes,  and 
one  of  such  votes  on  the  ground  that  the  ballot 
paper  used  in  giving  the  said  votes  did  not  bear  the 
sad  official  mark,  and  that  two  votes  which  had 
been  rejected  by  the  returning  officer  at  the  said 
election  should  be  added  to  the  number  of  votes 
polled  in  fiEkvour  of  the  said  Thomas  Startin ;  and 
m  the  result  the  said  George  Morley  Dowdeswell, 
Esq.,  certified  that  the  said  Thomas  Startin  was 
duly  elected  and  returned  to  serve  as  such  town 
councillor  as  aforesaid,  and  by  reason  of  the  ne^leoc  of 
the  respective  duties  by  the  defendant  committed  as 
heinbef  ore  described  the  plain  ti£E  was  prevented  from 
being  elected  and  serving  as  sucn  town  coun- 
cillor as  aforesaid,  and  lost  all  the  cost  and  ex- 
penses he  was  put  to  in  endeavouring  to  procure 
his  said  election  as  aforesaid,  and  in  prosecuting 
the  said  petition,  and  has  been  and  is  otherwise 
damnified.  A  second  count  repeated  the  aver- 
ments in  the  first  count,  and  alleged  that  the 
defendant  as  such  presiding  officer  became  and 
was  by  the  above  mentioned  and  other  pro- 
visions of  the  said  Ballot  Act  1872,  at  and  during  the 
said  election,  bound  to  be  present  at  the  said 
polling  station,  so  that  each  voter,  before  placing 
the  ballot  paper  by  which  he  voted  in  the  said 
closed  box  at  the  said  polling  station,  could  show 
to  the  defendant  as  such  presiding  officer  as 
aforesaid  the  official  mark  appointed  for  the  said 
election  at  the  back  of  the  saia  ballot  paper ;  and 
the  defeadant  neglected  his  said  duty  in  this,  that  he 
was  not  present,  so  that  nine  of  the  said  voters 
who  voted  for  the  plaintifE  during  the  said  election 
at  the  said  polling  station  could  show  him  the  said 
official  mark  on  the  back  of  the  voting  paper,  and 
the  said  nine  voters  last  mentioned  received  ballot 
papers  not  bearing  the  official  mark  aforesaid,  and« 
alter  having  duly  marked  and  folded  the  same, 
placed  the  same  in  the  said  elosed  box.  The  decla- 
ration then  alleged  the  striking  off  of  these  nine 
votes,  and  repeated  the  damage  alleged  to  have 
been  sustained.  In  a  third  count  the  plain- 
tifif  sued  the  defendant,  for  that  by  the  Ballot 
Act  1872,  it  is  enacted  that  every  returning 
officer,  presiding  officer,  and  clerk,  who  is  guilty 
of  any  wilful  misfeasance,  or  any  wilful  act 
or  omission  in  contravention  of  the  said  Act, 
shall,  in  addition  to  anv  other  penalty  or  liability 
to  which  he  may  be  subject,  forfeit  to  any  person 
aggrieved  by  such  misfeasance,  act,  or  omission, 
a  penal  sum  not  exceeding  1002,  and  the  defendant 


was  appointed,  and  acted  in  the  said  election  as 
in  the  first  and  second  counts  mentioned,  and 
described  as  a  presiding  officer  in  manner  and  for 
the  purposes  in  the  said  counts  stated,  and  the 
plaintiff  and  the  said  Thomas  Startin  were  candi- 
dates as  in  the  said  counts  alleged;  and  the 
defendant  as  such  presiding  officer  was  bound 
under  and  by  virtue  of  the  said  Ballot  Act  1872, 
to  mark  the  ballot  papers  on  each  side  immediately 
before  the  same  were  delivered  to  and  used  by  the 
voters,  and  also  to  be  present  when  each  voter 
placed  his  vote  in  the  closed  box  used  for  the 
purpose  of  receiving  the  ballot  papers,  and  also  to 
ascertain  whether  each  ballot  paper,  before  each 
voter  placed  the  same  in  the  said  closed  box, 
was  marked  with  the  official  mark,  and  the 
defendant  took  upon  himself  the  said  respective 
duties  above  mentioned,  and  entered  upon  the 
same  for  reward  to  the  defendant  in  respect 
thereof,  and  the  defendant  wilfullv  omittea  to 
mark  a  certain  number  of  the  ballot  papers  on 
each  side  immediately  before  the  same  were 
delivered  to  and  used  by  the  voters,  and  also 
wilfully  omitted  to  be  present,  so  that  each  of  the 
said  voters  could  show  him  the  said  official  mark 
on  the  back  of  the  said  baJlot  papers  before  each  of 
the  said  voters  placed  his  vote  in  the  said  closed 
box  used  for  the  aforesaid  purpose,  and  also  wil- 
fully omitted  to  ascertain  whether  each  of  the 
saia  ballot  papers,  before  the  voters  placed  the 
same  in  the  said  closed  box  was  marked  on  the 
back  with  the  official  maiic,  and  by  reason  of 
the  premises  upon  the  petition  to  question  the 
return  of  the  said  Thomas  Startin,  the  said  votes  so 
given  as  aforesaid  for  the  plaintiff  disallowed,  and 
thereby  the  plaintiff  lost  the  said  petition  and  was 
not  declared  to  be  duly  elected  as  he  would  have 
been  but  for  the  omissions  in  this  count  alleged, 
and  the  plaintiff  has  lost  the  costs  and  expenses  he 
incurred  in  endeavouring  to  procure  his  election 
to  act  and  serve  as  such  town  councillor  as  afore- 
said, and  also  was  put  to  great  costs  and  expenses 
in  and  about  the  said  election  petition,  which  he 
would  not  have  incurred  save  for  the  grievances 
hereinbefore  alleged,  and  the  plaintiff  has  been,  and 
is,  otnerwise  damnified,  and  the  plaintiff  is  entitled 
to  the  said  sum  of  1002.  for  the  wilful  omission 
hereinbefore  mentioned. 

Pleas  and  demurrers : — The  defendant  says  that 
he  was  not  appointed  nor  did  he  act  as  a  presiding 
officer  to  preside  at  one  of  the  polling. stations 
for  the  saia  election,  nor  did  he  take  upon  himself 
or  enter  upon  the  said  respective  duties  in  the  de- 
claration mentioned,  or  either  of  them,  as  alleged; 
secondly,  not  guilty ;  thirdlv,  demurrer  to  first  and 
second  counts;  fourthly,  demurrer  to  the  third 
count. 

Issue  and  joinder  in  demurrer. 

HoU,  for  the  demurrer. — The  defendant  is 
charged  with  several  breaches  of  duty  in  that 
he  delivered  voting  papers  at  the  polling  station 
to  the  voters  not  bearing  the  official  mark ;  that 
he  did  not  see  that  the  papers  were  marked  before 
they  were  put  in  the  ballot  box ;  and  also  that  he 
was  not  present,  so  that  the  voters  could  not  show 
him  the  official  mark.  I  say  that  the  Act  does  not 
show  any  imperative  duty  imposed  upon  the  pre- 
siding officer  for  which  an  action  will  lie ;  at  any 
rate  it  must  be  shown  that  he  was  acting  in  the 

E particular  d'lty,  a  violation  of  which  is  alleged. 
Bbbtt,  J.—By  this  Act  of  Parliament  do  you  say 
it  is  a  breach  of  duty  to  deliver  the  voting  paper 
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without  an  official  mark  P]  I  say  it  is  not.  The 
returning  officer  is  to  provide  the  official  stamp 
and  the  voting  papers,  and  if  the  stamps  are  ineffi- 
cient and  will  not  mark  from  a  defect  of  the  instm- 
ment,  that  would  not  be  a  fault  of  the  presiding 
officer .  The  question  really  becomes  what,  if  any, 
are  the  duties  of  the  presiding  officer.  It  is 
alleged  that  the  presiding  officer  is  to  do  the  work 
himself,  but  if,  through  the  fault  ot  the  stamping 
machine,  some  of  the  voting  papers  are  not  suffi- 
ciently marked,  and  are  so  hanaed  out,  I  contend 
that  that  wouldnot  bethefault  of  the  presiding  offi- 
cer, r  BoviLL,  C .  J . — Every  person  has  a  right  to  vote, 
and  if  he  puts  a  paper  in  without  the  official  mark  he 
loses  the  privilege  of  his  vote.]  There  is  no  doubt 
a  direction  that  the  paper  should  be  marked,  but 
it  does  not  say  it  is  to  be  done  by  the  presiding 
officer ;  there  is  certainly  no  duty  thrown  by  the 
Act  on  the  presiding  officer  to  see  it  done.  [Bovill, 
C.  J. — The  Act  says  the  ballot  paper  is  to 
contain  the  names  of  the  candidates,  but  suppose 
by  a  fault  of  the  printer  the  ballot  paper  is  mis- 
printed ;  if  then  an  imperative  duty  were  imposed 
upon  the  presiding  officer,  he  would  be  subjected 
to  a  vast  number  of  actions  without  any  fault  of 
his  ovm.]  The  presiding  officer  may  delegate  his 
authority  to  do  certain  acts  and  here  the  relation 
of  master  and  servant  does  not  exist  to  make  him 
liable  for  any  misfeasance  committed  by  his  sub- 
ordinates. It  is  contented  that  he  is  liable  for  a 
mere  nonfeasance,  but  there  is  no  case  in  which  an 
action  has  ever  been  brought  for  a  breach  of  some* 
thing  when  the  statute  is  merely  directory.  Where 
the  statute  enjoins  or  prohibits  an  act,  there  the 
accused  party  is  subject  to  criminal  proceedings  or 
a  civil  action.  If  this  action  can  be  brought,  every 
one  who  voted  for  the  plaintiff  is  a  party  grieved 
and  can  bring  an  action,  although  the  defendant  has 
committed  no  wilful  mistake  or  acted  maliciously. 
The  case  of  Schinotti  v.  Bumpsted  (6  T.  R.  646), 
is  the  only  case  reported  where  it  was  held  that 
an  action  would  lie  without  an  allegation  of  malice, 
and*  in  Foyer  v.  Child,  (7  El.  &  Bl.  377).  Cress- 
well  says,  "  My  brother  Shee  has  brought  before 
us  the  only  solid  foundation  he  could  find  fof  his 
argument,  viz.,  the  omission  of  Lord  Holt  to  insist 
upon  malice  in  his  iudgment  in  Ashby  v.  White  (2 
Lord  Baym.  938).  Abbot,  0.  J.  in  CaUen  v.  Morris 
(2  Stark.  577),  held  that  malice  was  essential  to  an 
action;  and  there  the  Chief  Justice  commenting 
on  what  Lord  Holt  was  supposed  to  have  said  in 
Ashhy  V.  White,  stated  that  the  reports  of  that  case 
were  very  imperfect,  and  that  he  himself,  if  Lord 
Holt  really  meant  to  lay  down  that  malice  was  not 
essential  to  the  action,  could  not  assent  to  that 
doctrine.  He  very  happily  expressed  the  mischief 
which  might  arise  from  making  returning  officers 
responsible  beyond  this.  The  returning  officer  is, 
to  a  certain  extent,  a  ministerial  officer,  but  he  is 
not  so  to  all  intents  and  purposes ;  neither  is  he 
wholly  a  judicial  officer,  his  duties  are  neither  en- 
tirely ministerial  nor  wholly  judicial,  they  are  of  a 
mixed  nature.  It  cannot  be  contended  he  is  to  ex- 
ercise no  judgment,  no  discretion  whatsoever  in  the 
admission  or  rejection  of  votes ;  the  greatest  con- 
fusion would  prevail  if  such  a  discretion  were  not 
to  be  exercised.  On  the  other  hand,  the  officer 
could  not  discharge  his  duty  without  great  peril 
and  apprehension  if  he  became  in  consequence  of  a ' 
mistake,  liable  to  an  action."  If  the  presiding 
officer  is  guilty  of  a  wilful  misfeasance,  he  is  liable  to 
an  action  under  the  11th  section  of  the  Act,  and 


that  section  shows  that  the  I^eg^lature  contem- 
plated a  right  of  action  for  grievanoes  committed 
under  that  section,  but  not  for  any  others.  Again, 
the  declaration  does  not  show  that  the  voting 
papers  which  were  unstamped  came  from  the  defen* 
dant's  district. 

Henry  James,  Q.O.  with  him  Tvndal  Atkinson  for 
the  plaintiff. — There  is  no  doubt  that  the  Act  of 
Parliament  casts  a  dutj  on  someone,  and  the  aver* 
ments  in  the  declaration  show  that  the  defendant 
is  the  person  who  accepted  that  duty ;  and,  if  he 
did,  any  breach  of  that  duty  will  entitle  an  aggrieved 

Serson  to  bring  an  action  against  him.  Whatever 
uty  an  individual  undertakes  he  is  answerable 
for  the  negligent  performance  of  it.  The  signal- 
man who  turns  tne  points  at  a  railway  siding  is 
liable  to  penal  servitude  for  life  if  he,  through  his 
negligence,  brings  about  a  fatal  accident,  and  every 
cashier  at  a  bank  suffers  if  he  pay  too  much  to  a 
creditor ;  yet  there  are  plentv  of  people  anxious  to 
fill  these  posts.  The  argument  of  the  defendant 
is  that  there  are  so  many  duties,  that  he  cannot 
undertake  them  all;  but  the  answer  is  he  can 
appoint  clerks,  and  the  authorities  are  empowered 
by  sect.  5  to  regulate  the  number  of  voters  at  each 
booth.  It  is  quite  clear  the  polling  papers  are  to 
be  marked  by  sect.  2,  and  it  is  intended  that  the 
marking  shall  be  done  by  the  presiding  officer  or 
such  other  person  as  he  shall  nave  delegated  his 
authority  to,  and  no  one  else.  There  are  also 
certain  duties  which  he  must  perform  himself,  and 
which  he  may  not  delegate  to  a  clerk.  What  these 
are,  are  shown  by  sect.  50,  and  refer  to  the  arrest 
exclusion  or  ejection  from  the  polling  station  of 
an^  person.  The  presiding  officer  is  a  ministerial 
officer  only,  and  he  becomes  liable  for  breaches  of 
duty.  If  a  statute  casts  certian  duties  on  a  person, 
and  he  undertakes  them,  he  must  perform  them 
with  due  diligence.  In  Miller  v.  Seare  (2  Wm. 
Black.  1141),  it  was  held  that  an  action  of  false 
imprisonment  lies  against  commissioners  of  bank- 
ruptcy for  illegal  exercise  of  their  discretion  in 
improperly  committing  a  bankrupt  who  had  made 
a  satisfactory  answer ;  and  although  that  case  has 
since  been  overmled,  what  De  Gray,  O.J.,  says  is 
appropriate,  "  This  is  a  case  which,  taken  in  any 
view,  involves  a  hardship  on  either  side.  Hard 
that  commissioners  should  be  constantly  harassed 
with  actions  in  the  case  of  an  innocent  mistake, 
and  harder  for  the  public  if  they  are  to  be  invested 
with  an  arbitrary  power  of  committing  whom  and 
for  what  they  please  without  being  liable  to  answer 
for  it.  It  is  certain  no  man  ought  to  suffer 
criminally  for  an  error  in  judgment;  but  it  is 
equally  just  he  should  make  reparation  civilly  for 
the  damage  which  other  persons  have  suffered  by 
such  his  error."  Then  the  allegation  that  he  was 
not  present  so  that  the  voters  could  show  him  the 
official  mark,  clearly  states  a  most  important  duty, 
and  the  damages  the  plaintiff  has  sustained  is  the 
expense  which  he  incurred  in  offering  himself  for 
election.     He  cited 

Barry  v.  Ar/iauld,  10  Ad.  &  El.  646 ; 

Cullen  V.  Norris,  2  Starkie  577 ; 

Schinotti  v.  Bumpsted,  6  T.R.  646 ; 

Tayer  v.  Child,  7  El.  A  Bl.  377 ; 

Couch  V.  Steel,  3  El.  <&  Bl.  402 ; 

Staaiing  v.  Turner,  2  Levinz,  50 ; 

Atkinson  v.  Newcastle  Waterworks  Company,  6  Ez« 
204. 

HoU  in  reply. — ^It  does  not  in  any  way  appearthat 
the  votes  struck  out  by  the  judge  were  the  votes 
which  were  delivered  at  the  defendajit's  polling 
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booth,  and  the  allegations  totally  fail  to  show  that 
BQch  unmarked  votes  arose  through  the  defendant's 
neglect.  The  plaintififs  must  sbrictly  show  that 
the  election  was  lost  through  the  defendant's 
Delect. 

SoviLL,  O.J. — ^A  very  important  question  has 
been  raised  upon  the  conslxuction  of  the  Ballot 
Act  1872,  and  also  as  to  the  construction  of  the 
pleadings.  We  have  not  the  facts  of  the  case 
before  us,  but  the  statements  alleged  on  the  face 
of  the  declaration  must  be  taken  to  be  &cts  at 
present,  and  whether  these  &cts  on  which  we 
pronounce  our  judgment  be  of  any  real  use  or 
not,  it  is  not  for  us  to  say.  The  facts  may  be 
alleged,  and  the  circumstances  may  exist  different 
from  tisose  which  are  presented  to  us,  but  as  the 
demurrer  comes  before  the  trial  we  cannot  help  it. 
The  first  c^uestion  to  consider  relates  to  the  duties 
of  the  presiding  officer  at  the  ballot  under  the  Act, 
and  it  is  clear  the  breach  of  duty  of  a  person 
acting  in  that  important  position  may  become  a 
veiy  serious  matter.  It  is  necessary  first  to  see 
the  machinery  under  which  the  Act  is  to  be 
carried  out.  The  first  provision  refers  to  the 
polling  districts,  and  by  the  5th  section  the  local 
authorities  of  every  borough  shall  take  into  con- 
sideration the  division  of  the  borough  into  polling 
distiicts,  and  divide  the  borough  into  polling  dis- 
tricts in  such  manner  as  they  may  think  most 
convenient  for  taking  the  votes  of  the  electors  at 
a  poll ;  then  the  polhng  district  having  been  de- 
termined, the  polling  stotions  are  to  be  provided ; 
how  that  is  to  be  done  is  found  in  rule  15,  by 
which  the  returning  officer  shall  provide  sufficient 
accommodation  for  the  electors,  and  shall  dis- 
tribute the  polling  stations  in  such  manner  as  he 
thinks  convenient,  provided  that  there  shall  be  at 
least  one  polling  station  at  each  contributory  place 
of  such  borough.  The  16th  rule  provides  that 
each  polling  station  shall  be  furnished  with  such 
number  of  compartments  in  which  the  voters  can 
mark  their  votes  screened  from  observation,  as 
the  returning  officer  thinks  necessary,  and  that  at 
least  one  compartment  be  provided  for  every  one 
hundred  and  nfty  electors  entitled  to  vote  at  such 
polling  station.  Then  the  20th  rule  says  that 
the  returning  officer  shall  provide  each  polling 
station  with  materials  for  voters  to  mark  the  ballot 
papers,  with  instruments  for  stamping  thereon 
the  official  mark,  and  with  copies  of  the  register 
of  voters  or  such  part  as  contains  the  names  of 
voters  allotted  to  vote  at  such  station ;  he  is  also 
to  keep  the  official  mark  secret.  We  then  come 
to  the  rule  which  provides  for  the  appointment 
of  the  presiding  ofBcer,  that  is  by  the  21st  rule, 
whereby  the  returning  officer  shall  appoint  a 
presiding  officer  to  preside  at  each  station,  and 
the  officer  so  ap;)ointed  shall  keep  order  at  his 
station,  shall  regulate  the  number  of  electors  to 
be  admitted  at  a  time,  and  shall  exclude  all  other 
persons  except  the  clerks,  the  agents  of  the 
candidates,  and  the  constables  on  duty.  The 
general  duties  of  the  presiding  officer  are  also 
referred  to  in  sections  9  and  10,  which  give  him 
power  to  have  any  person  who  misconducts  himself 
removed  from  the  station,  and  kept  in  custody 
until  he  can  be  brought  before  a  magistrate,  and 
also  to  ask  the  question,  and  administer  the  oath. 
Provisions  being  thus  made  for  the  appointment 
of  polling  places  and  the  other  necessaries  of  an 
election,  we  come  to  the  duties  of  the  subordinate 
officers,  and  sect-  8  provides  that  every  returning 


officer  shall  provide  such  nomination  papers, 
polling  stations,  ballot  boxes,  ballot  papers,  stamp- 
ing instruments,  copies  of  register  of  voters,  and 
other  things,  appoint  and  pay  such  officers,  and 
do  such  other  acts  and  things  as  may  be  necessary 
for  efEectually  conducting  an  election.  The  appoint- 
ment of  presiding  officer,  therefore,  rests  with  the 
returning  officer,  and  then  the  50th  rule  shows 
that  the  presiding  officer  may,  by  his  clerks 
appointed  to  assist  him,  do  any  act  which  he  is 
required  to  do  at  the  polling  station  except  order- 
ing the  arrest,  exclusion,  or  ejection  of  any  person 
from  the  polling  station.  The  machinery  of  the 
election  being  thus  defined,  we  come  to  what  is 
to  be  done  on  the  occasion  of  a  poll.  This  brin^ 
UH  back  to  sect.  2,  which  lays  down  the  manner  in 
which  the  poll  is  to  be  taken.  The  ballot  of  each 
voter  shall  consist  of  a  paper  showingthe  names 
and  descriptions  of  the  candidates.  Each  ballot 
paper  shall  have  a  number  printed  on  the  back, 
and  shall  have  attached  a  counterfoil  with  a 
similar  number  printed  on  the  face.  At  the  time 
of  voting  the  ballot  paper  shall  be  marked  on  both 
sides  with  an  official  mark,  and  delivered  to  the 
voter  within  the  polling  station,  and  the  number  of 
such  voter  on  the  register  of  voters  shall  be 
marked  on  the  counterfoil,  and  the  voter  having 
secretly  marked  his  vote,  on  the  paper,  and  folded 
it  up  so  as  to  conceal  his  vote,  shall  place  it  in  a 
closed  box  in  the  presence  of  the  officer  presiding 
at  the  polling  station,  after  having  shown  to  him 
the  official  mark  on  the  back.  Any  ballot  paper 
which  has  not  on  its  back  the  official  mark,  or  on 
which  votes  are  given  to  more  candidates  than  the 
voter  is  entitled  to  vote  for,  or  on  which  anything 
except  the  number  on  the  back  is  written  or  marked 
by  which  the  voter  can  be  identified,  shall  be  void 
and  not  counted ;  and  rule  24  for  the  guidance  of 
the  presiding  officer  states  that  before  a  ballot 
paper  is  delivered  to  an  elector  it  shall  be  marked 
on  both  sides  with  the  official  mark,  either 
stamped  or  perforated,  and  the  number,  name, 
and  description  of  the  elector,  as  stated  in 
the  copy  of  the  register,  shall  be  caJled  out, 
and  the  number  of  such  elector  shall  be  marked 
on  the  counterfoil,  and  a  mark  shall  be  placed  on 
t^.e  register  against  the  number  of  the  elector  to 
denote  that  he  has  received  a  ballot  paper,  but 
without  showing  the  particular  ballot  paper  he 
has  received.  It  is  then  necessary  to  refer  to  the 
directions  for  the  guidance  of  voters  in  the  2nd 
schedule,  which  are  to  be  printed  in  conspicuous 
characters,  and  placarded  outside  every  polling 
station  and  in  every  compartment  of  every  polling 
station.  The  voter  is  to  go  into  one  of  the  com- 
partments, and  with  the  pencil  provided  in  the 
compartment  place  a  cross  on  the  right  side  oppo- 
site the  name  of  each  candidate  for  whom  he  votes. 
He  will  then  fold  up  the  ballot  paper  so  as  to  show 
the  official  mark  on  the  back,  and,  leaving  the 
compartment,  will,  without  showing  the  front  of  the 
paper  to  any  person,  show  the  official  mark  on  the 
oack  to  the  presiding  officer,  and  then,  in  the 
presence  of  the  presiding  officer,  put  the  paper 
mto  the  ballot  box,  and  forthwith  quit  the  polling 
station.  If  the  voter  inadvertently  spoils  a  ballot 
paper  he  can  return  it  to  the  officer,  who  will,  if 
satisfied,  of  such  inadvertence,  give  him  another 
paper.  If  the  voter  votes  fpr  more  than  the  pro- 
per number  of  candidates,  or  places  any  mark  on 
the  paper  by  which  he  can  be  identified  afterwardf, 
his  ballot  paper  will  be  void,  and  will  not  be  counted. 
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If  the  voter  takes  a  ballot  paper  ont  of  the  polling 
station,  or  deposits  in  the  ballot  box  any  other  paper 
than  the  one  given  him  by  the  officer,  he  will  be 
gniltv  of  a  misdemeanor,  and  be  subject  to 
imprisonment  for  any  term  not  exceeding  six 
months,  with  or  without  hard  labour.  The  only 
other  section  necessary  to  refer  to  is  the  11th  sec- 
tion, which  enacts  tliat  every  returning  officer, 
presiding  officer,  and  clerk,  wno  is  guilty  of  any 
wiHal  misfeasance  or  any  wilful  act  or  omission, 
in  contravention  of  this  Act,  shall,  in  addition  to 
any  other  penalty  or  liability  to  which  he  may 
be  subject,  forfeit  to  any  person  aggrieved  by  such 
misfeasance,  act,  or  omission,  a  penal  sum  not 
exceeding  lOOL  There  are  three  alle^tions  of 
duty  on  which  the  plaintiff  seeks  to  maintain  this 
action — first,  that  it  is  the  duty  of  the  defendant, 
as  presiding  officer,  to  mark  the  ballot  papers 
with  the  official  mark;  the  second  allegation  is 
that  it  was  the  duty  of  the  defendant  as  such 
presiding  officer  to  be  present  at  the  polling 
station,  so  that  each  voter  could  show  him  the 
ballot  paper;  and  before  the  voter  placed  the 
ballot  paper  in  the  box  it  was  his  duty  to  see  it 
bore  tne  official  mark.  There  is  no  rule  in  the 
Act  which  imposes  explicitly  these  duties  on  the 
presiding  officer,  but  I  am  of  opinion  that  it  is 
his  duty  to  provide  the  official  mark.  The  mark 
is  to  be  kept  secret  in  this  sense,  that  the  public 
shall  know  it,  but  yet  not  sufficiently  well  to  be 
able  to  canr  a  correct  impression  away ;  still  the 
presiding  officer  would  know  it  when  he  sees  it 
on  the  ballot  papers.  In  the  directions  to  the 
electors  the  voter  is  required  to  hold  up  the  ballot 
paper,  to  show  the  official  mark  on  the  bcKsk  to 
the  presiding  officer.  The  stamping  instrument 
is  to  be  provided  by  the  returning  officer,  who 
selects  what  mark  is  to  be  used,  and  the  ballot 
paper  is  to  be  stamped  at  the  polling  station,  and 
on  the  delivery  of  it  the  voters  are  at  once  to  mark 
their  paper  and  put  it  in  the  box.  As  these  things 
are  to  be  done,  who  is  to  attend  to  them  P  The 
presiding  officer  is  clearly  the  person  to  attend  and 
to  keep  order.  In  small  districts  it  is  possible 
there  would  be  no  clerks,  but  in  populous  aistricts 
and  large  towns  it  would  be  utterly  impossible  for 
the  presiding  officer  to  do  all  the  duties  himself, 
and  he  must  have  assistance  to  perform  them. 
Now  a  duty  being  cast  upon  someone  to  deliver 
ballot  papers,  the  duty  of  doing  it  properly  devolves 
on  the  person  to  whom  it  is  entrusted.  The  pre- 
siding officer  might  do  it  himself,  but  afber 
hearing  the  argument  I  arrive  at  the  conclusion 
that  a  duty  exists,  the  responsibility  for  which 
rests  with  the  party  undertaking  that  part  of  the 
business  at  the  polling  station.  Thus  assuming  a 
ballot  paper  deliver^  out  without  the  official 
mark,  the  responsibility  rests  with  the  person  who 
delivered  it  out,  whether  the  presiding  officer  or 
the  clerk.  The  relation  of  master  and  servant 
does  not  exist,  each  is  an  officer,  although  the  pre- 
siding officer  has  more  authority,  and  I  am  of 
opinion  in  such  a  case  the  presiding  officer  would 
not  be  responsible,  but  the  clerk  would  be.  He 
has  undertaken  that  particular  business,  but  if  the 
presiding  officer  interfered  in  the  middle  of  the 
election,  and  handed  out  ballot  papers  without  the 
official  mark,  then  he  would  be  responsible.  It 
depends,  in  ikct,  how  he  acted.  The  next  question 
is  as  to  how  far  he  is  bound  to  be  present  at  the 
polling  station,  so  that  each  voter  shall  show  him 
the  official  mark  at  the  back  of  the  ballot  paper. 


The  rule  says  the  voter  shall  show  the  official 
mark  to  the  presiding  officer,  but  in  a  large  place 
like  Birmingham,  at  the  dinner  hours,  it  would  be 
impossible  for  one  person  to  do  all,  and  then  the 
duty  of  inspection  seems  to  come  in,  as  by  the  50th 
section,  the  clerks  do  all  the  duties  except  those 
therein  excepted,  and  in  practice  I  have  no  doubt 
that  system  would  be  adopted,  and  one  body  of 
clerks  would  hand  out  the  papers  to  the  voter,  and 
other  clerks  would  see  the  paper  exhibited  with 
the  official  mark  on  the  back.  Under  such  cir- 
cumstances the  duty  seems  to  rest  with  whoever 
undertakes  it.  The  next  allegation  of  duty  is 
with  reference  to  ascertaining  whether  the  ballot 
papers  were  properly  marked  with  the  official 
mark.  I  don't  find  any  positive  or  imperative  duty 
imposed  on  the  presiding  officer,  as  that  duty  seems 
imposed  on  the  voter,  but  that  is  satisfied  by 
showing  it  to  the  clerk.  Section  2  says  the  voter 
shall  place  it  in  a  closed  box  in  the  presence  of  the 
officer  presiding  at  the  polling  station,  after  having 
shown  to  him  the  official  mark  at  the  back.  I 
don't,  however,  see  what  is  to  prevent  the  voter 
from  putting  the  ballot  paper  into  the  box  without 
showing  it,  if  he  chooses  to  put  it  in  in  that 
manner,  and  if  he  does  so  there  is  nothing  to 
authorise  the  presiding  officer  to  forcibly  interrere; 
I,  therefore,  on  the  whole,  have  come  to  the  conclu- 
sion that  there  is  no  imperative  duty  on  the  pre- 
siding officer,  or  on  the  clerks,  to  ascertun  whether 
the  ballot  papers  are  marked  or  not.  These  are 
the  three  matters  in  respect  of  which  duties  are 
alleged  on  the  record ;  but  the  plaintiff  must  go 
further,  he  must  show  that  the  presiding  officer 
personally  interfered  and  personally  delivered  to 
the  voters  the  ballot  papers,  and  so  also  with 
regard  to  his  being  present  for  the  purpose  of 
inspecting  the  voting  papers,  it  must  be  shown 
that  he  personally  inspected  them.  The  first 
count  sufficiently  shows  that  the  defendant  was 
the  presiding  officer,  and  that  he  did  deliver  ballot 
papers ;  so  with  regard  to  the  all^zation  of  duty  in 
the  said  count  tlmt  the  plaintiff  was  presiding 
officer,  and  that  he  acted  as  such  is  sufficient  if  it 
shows  he  was  acting  at  the  time,  and,  in  absence  of 
any  statement  as  to  the  clerk's  acting  shows,  that 
he  only  acted.  Then  comes  the  breach  of  duty 
as  against  the  plaintiff  who  was  prevented  from 
beiuff  elected  and  serving  as  town  councillor.  I 
think  the  first  count  greatly  defective,  as  there  is 
an  entire  absence  of  any  statement  to  connect  the 
voting  papers  with  those  that  were  objected  to, 
nor  is  there  any  allegation  that  they  were  the  same, 
but  what  the  plaintiff  relies  upon  is  in  fisict  an 
insufficient  allegation,  that  by  reason  of  the 
neglect  of  the  respective  duties  by  the  defendant 
the  plaintiff  was  prevented  from  being  elected 
a  town  councillor.  We  must  have  the  facts 
whereby  the  duty  arose,  and  the  declaration  will  be 
bad  unless  the  facts  warrant  the  conclusion  of  law; 
neither  is  there  any  allegation  of  matters  of  &ct 
which  can  be  cured.  I  therefore  think  that  the 
first  count  is  good  as  to  the  duty  of  the  presiding 
officer,  and  also  partly  good  as  to  the  breach,  but 
not  altogether,  for  want  of  the  identification  of  the 
voters  who  voted  without  having  their  papers 
officially  marked,  and  whose  votes  were  disallowed 
I  think,  therefore,  there  should  be  judgment  for 
the  defendant.  Now,  as  to  the  second  count,  I 
think  there  that  a  duty  would  arise,  but  again 
there  is  a  want  of  a  sufficient  allegation  to  make 
out  the  case.    Lastly,  as  to  the  third  count.    The 
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case  is  there  brought  within  the  11th  section  of  the 
Act,  and  the  statement  is  made  that  the  votes 
which  were  given  to  the  plaintiff  were  disallowed, 
and  that  seems  to  me  to  be  saffioient  in  point  of 
law.  If  the  observations  are  well  founded  tbat 
duties  do  arise,  and  those  daties  are  broken  there 
is  a  liability  beyond  those  daties  contemplated  in 
the  Uth  section,  and  if  an  imperative  and  positive 
dnty  is  imposed,  ij  is  not  necessary  to  aver  that  a 
breach  of  snch  Act  was  wilful.  I  am  therefore  of 
opinion  there  should  be  judgment  for  the  plaintiff 
on  the  third  count,  and  for  the  defendant  on  the 
first  and  second  counts. 

Keating,  J. — ^This  is  an  action  against  the  pre- 
siding officer  at   the  municipal    election    for  the 
borongh  of    Birmingham   for  a  breach  of  duty. 
The  breach  of  duty  charged  is  that  he  delivered 
voting  papers  without  the  official  mark ;  secondly, 
that  he  did  not  see  they  were  stamped;  thirdly, that 
he  was  not  present  so  that  the  voter  could  show 
him  the  official  mark.    The  first  question  to  con- 
sider is  whether  any  duty  is  imposed  on  the  pre- 
siding officer  to  render  him  liable  to  an  action.    It 
has  been  contended  that  it  is  not  intended  to  create 
any  duty  on  the  defendant,  that  no  duty  is  created 
in  any  person  to  render  him  liable  for  a  breach. 
It  is  dear  that  the  Act  does  impose  a  duty  on 
someone  to  perform  the  object  of  the  Act,  and  the 
object  of  the  Act  is  to  carry  out  the  system  of 
secret  voting  by  means  of  ballot  papers.    What  is 
done  is  this :  A  voter  comes  to  the  polling  booth,  and 
the  officer  having  ascertained  his  registered  number, 
and  that  he  is  a  person  entitled  to  vote,  gives  him  a 
paper.    It  is  most  important  that  the  official  mark 
should  be  on  this  paper,  which  the  voter  takes 
into  a  compartment  by  himself,  where  he  marks  it, 
and  then  takes  it  to  the  ballot  box,  and  there  deposits 
in  the  presence  of  the  presiding  officer.    The  de- 
fendant occupied  the  position  of  presiding  officer,  and 
his  duty  was  to  preside  at  the  polling  station,  and 
keep  the  ballot  box  continually  in  his  view.  It  is  quite 
dear  the  presiding  officer  may  appoint  clerks,  and 
may  delegate  certaon  duties  to  the  clerks,  for  theAct 
enables  him  to  do  so,  but,  except  those  specified  in 
the  Act,  be  cannot  delegate  the  duties  of  presiding 
officer  to  anyone,  but  must  perform  them  himself. 
It  appears  quite  clear  that  certain  duties  devolve 
on  someone,  and  prima  fade  that  person  is  the 
presiding  officer.    If  the  presiding  officer  delegate 
the  duty  of  issuing  the  voting  papers  with  the 
official  mark  to  a  clerk,  I  am  far  from  saying  he 
would  be  still  liable;  but  prima  facie  he  is  so,  and 
to  get  rid  of  the  duty  he  must  show  to  whom  he 
delegated  his  authority.    It  seems  to  me  therefore 
that  there  is  a  duty  cast  on  the  presiding  officer  of 
delivering  a  voting  paper.    The  said  dnty  cast  up- 
on him  is  to  see  that  the  voter  puts  the  ballot  paper 
into  the  box.      In  this  I  unfortunately  differ  with 
the  Lord  Chief  Justice,  for  I  think  it  is  a  duty  for 
the  presiding  officer  to  see  the  paper  properly  put 
into  the  box.     Supposing  a  voter  insisted  on  put- 
ting a  voting  paper  into  the  ballot  box  by  force, 
the  presiding  officer  has  power  sciven  him  to  employ 
constables  to  keep  order,  and  as  he  has  to  keep  the 
ballot  box  in  view  he  ought  to  ascertain  if  the 
ballot  paper  has  the  official  mark  upon  it,  which 
the  voter  must  show  him  under  the  penalty  of  risk- 
ing the  loss  of  his  vote.    As  to  the  third  question 
that  he  must  see  the  voting  paper  with  the  stamp 
impressed,  the  Act  says  the  stamped  paper  shall 
he  put  in  the  ballot  box,  and  no  other,  and  these 
duties  being  imposed  upon  him  is  there  such  a 
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breach  as  to  make  him  liable  to  an  action  P  The 
duty  is  a  ministerial  duty,  and  the  breach  of  such 
duty  without  malice  is  shown  by  the  authority  of  a 
large  class  of  cases  to  render  the  ministerial  officer 
liable  to  an  action,  and  I  think  that  is  so  notwith- 
standing the  exception  in  section  11.  Section  11  is 
said  to  limit  the  remedy  to  proceedings  for  a  penalty, 
but  this  leaves  wholly  untouched  the  right  of  action 
at  common  law.  On  the  remaining  question  as  to 
whether  the  declaration  discloses  any  statutable 
duty,  I  also  differ  from  my  Lord,  although  with 
great  hesitation.  I  was  struck  with  the  argument 
of  the  counsel  for  the  defendant,  but  after 
consideration  I  think  there  is  sufficient  to 
sustain  the  count,  even  if  it  is  open  to  the  ob- 
jection that  there  is  no  identification  of  the  voters. 
Enough  still  remains,  for  there  is  a  statement  of 
duty  and  a  breach,  and  it  is  shown  there  was  a 
person  aggrieved,  for  I  do  not  consider  the  con- 
cluding allegation  simplv  a  conclusion  of  law,  but,  in 
truth,  a  statement  of  met  and  not  the  result  of 
law;  it  is  avowedly  the  result  of  defendant's 
neglect  of  his  duties  that  the  plaintiff  was  pre- 
vented from  being  elected  and  serving  as  a  town 
councillor.  With  reference  to  the  second  count,  I 
take  a  similar  view ;  there  also,  I  think,  there  is  a 
dutj  and  a  breach,  and  enough  to  show  that  the 
plamtiff  was  aggrieved  by  the  breach.  As  to  the 
third  count,  I  entirely  agree  in  the  view  expressed 
by  my  Lord,  and  I  think  the  plaintiff  is  entitled  to 
our  judgment  on  all  the  counts  of  the  declaration. 
B&ETT,  J. — The  first  set  of  questions  depends 
entirely  on  the  interpretation  of  the  Act  of  Parlia- 
ment ;  the  second  set  are  of  very  Uttle  importance, 
and  only  in  this  individual  case.  As  to  the  con- 
struction of  the  Act  of  Parliament,  it  seems  the 
Act  imposes  certain  duties,  and  gives  rules  of 
conduct  for  people  who  are  paid  to  administer  the 
carrjring  out  of  the  Act.  Tne  scheme  of  the  Act 
seems  to  be  this — ^that  the  local  authority  is  to 
appoint  polling  places  and  such  a  number  of  polling 
stations  as  may  seem  necessary  to  conduct  the 
election,  and  the  power  to  appoint  officers  and  clerks 
is  to  be  gathered  from  sects.  8  and  10  by  inference, 
and  also  by  inference  I  gather  that  the  returning 
officer  is  to  anpoint  as  maiw  officers  and  clerks  as 
shall  be  necessary.  The  15th  rule  shows  how  the 
poUing  stetions  are  to  be  distributed,  and  by  the 
21st  rule  the  returning  officer  is  to  appoint  a 
presiding  officer  to  preside  at  each  station,  who  is 
to  keep  order  and  regulate  the  conduct  of  the 
election.  It  is  true  that,  by  the  47th  rule,  the 
returning  officer  may,  if  he  think  fit,  preside  at 
any  polling  station ;  but,  if  he  does  not,  he  must 
appomt  a  presiding  officer,  and  the  48th  rule 
assumes  he  may  appoint  clerks.  The  presiding 
officer  beiufl^  appointed,  the  scheme  is  laid  out  in 
sect.  2  and  rules  23  and  24,  and  the  rules  seem  to 
disclose  how  the  enactments  are  to  be  carried 
out.  The  presiding  officer  is  to  have  the 
ballot  box  kept  in  his  presence.  If  this  was  all, 
the  scheme  would  be  inconclusive.  Upon  the 
voter  receiving  the  ballot  paper  he  is  not  to  leave 
the  booth,  he  is  to  go  into  the  compartment  and 
there  mark  the  paper ;  he  is  then  to  fold  it  up  and 
take  it  to  the  presiding  officer,  in  whose  presence 
he  is  to  put  it  into  the  ballot  box.  The  necessary 
inference  is  that  the  presiding  officer  must  be 
there  to  look  at  the  paper,  or  else  he  cannot  see  it. 
This  is  not  for  the  protection  of  the  voter,  but  for 
the  protection  of  the  public,  in  order  that  the 
same  paper  may  be  put  into  the  box  as  was  issued 
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to  the  voter;  and  this  is  most  important,  as  the 
whole  effect  of  the  ballot  might  be  losb  by  the 
purloining  of  a  single  voting  paper.  The  Act 
really  expresses  that  someone  is  to  deliver  a 
paper  and  see  it  properly  marked,  and  that  some- 
one is  to  see  that  no  paper  is  pnt  into  the  box 
unless  marked.  It  seems  to  me  this  is  a  duty. 
The  qaeetion  then  arises  is  the  public  officer  alone 
to  perform  these  duties  P  It  is  by  accepting  the 
office  he  undertakes  these  duties,  but  by  rule  50 
he  may  delegate  his  authority ;  but  I  apprehend, 
all  those  duties  which  he  does  not  delegate,  he 
must  do  himself.  The  next  point  is,  is  he  liable 
for  the  acts  of  omission  or  commission  done  by 
his  clerk  P  The  derk  is  not  a  servant,  and  I  do 
not  think  he  is  responsible  for  his  clerk's  acts,  and 
he  oould  then  only  be  responsible  for  those  duties 
he  personally  undertakes.  The  next  question  is 
whether  the  breach  of  duties  undertaken  gives  a 
ight  of  action  to  an  individual  without  an  alle- 
gation of  malice.  These  are  ministerial  acts  and 
the  cases  of  SckinoUi  v.  Btmsted  (6  T.  E.  646), 
and  Toyer  v.  Child  (6  El.  &  Bl.  377),  and 
Aiki/Mon  V.  The  Nmveame  Wateruforke  Oompaaiy 
(L.  Bep.  6  Ex.  414),  lay  down  that  an  action 
will  lie  unless  the  statute  specially  stops  it. 
It  was  urged  that  sect.  11  had  this  effect,  but 
in  my  opinion  that  is  not  so ;  the  specific  words 
say  this  liability  is  "in  addition  to  any  other 
penalty  or  liabifity  to  which  he  may  be  subjeOt." 
It  seems  clear  that  according  to  the  true  ccHi- 
struction  of  the  statute  some  person  is  liable ;  it 
is  said  that  it  is  a  hard  case  against  the  defendant, 
and  this  statute  ought  to  be  construed  strictly,  but 
this  is  wrong,  this  statute  should  be  construed  as 
any  other ;  and  it  is  only  necessary  for  the  plain- 
tin  to  prove  the  breach  relied  npon,  and  to  prove 
he  was  the  person  aggrieved.  The  damages  are 
damages  at  large,  therefore  he  need  only  show  he 
is  aggrieved.  In  the  first  count  the  first  duty 
alleged  is  a  duty  to  deliver  papers  which  were 
properly  marked ;  it  was  the  defendant's  duty,  if 
the  oreaches  are  alleged  with  certainty  enough,  to 
show  that  the  plaintiff  was  the  person  aggrieved. 
If  we  look  at  what  took  place  before  the  barrister 
who  went  down  to  try  the  petition,  the  allegations 
may  be  open  to  the  criticisms  which  have  been 
made  upon  them ;  but  in  my  opinion  this  is  not  an 
allegation  of  resulting  duty  or  of  a  result  in  law. 
No  man  can  be  prevented  from  being  elected  except 
by  the  vote  being  thrown  awaj.  It  can't  be 
said  to  be  the  result  of  law,  it  is  the  result 
of  fact,  and  if  these  facts  are  breaches  of  duty, 
then  the  plaintiff  is  in  the  position  of  a  person 
aggrieved.  With  regard  to  the  second  count, 
although  there  is  no  express  enactment  that  'it  is 
the  dut^r  of  the  presiding  officer  to  be  present,  by 
implication  there  is  that  duty  imposed  unless  he 
has  delegated  it  to  someone,  and  the  alleigations 
show,  prima  facie,  that  the  duty  is  on  the  de- 
fendant. I  therefore  think  the  first  and  second 
counts  sufficient  to  give  the  plaintiff  a  cause  of 
action,  and  I  agree  with  what  my  Lord  has  said 
a3  to  the  third  count.  I  think  all  three  counts 
sufficiently  disclose  a  cause  of  action  against  the 
defendant,  the  first  and  second  counts  under  the 
common  law  right,  the  third  under  sect.  11  of 
the  statute.  S,  however,  upon  the  traverse  of 
the  duties,  it  appears  that  it  was  the  clerk  who 
acted  and  not  the  presiding  officer,  the  plaintiff 
will  fail  in  his  action. 
GaovB,  J, — I  am  of  opinion  two  out  of  the 


three  allegations  are  well  founded,  as  these  are 
duties  cast  by  the  Act  upon  the  presiding  officer 
for  the  time  being.  I  say  for  the  time  being, 
as  the  office  of  public  officer  maj  be  performed  by 
clerks.  With  regard  to  the  third  allegation  that 
the  official  mark  is  to  be  on  the  paper,  I  agree 
with  my  Lord  that  is  not  a  duty  imposed  on  the 
public  officer.  The  statute  does  not  state  in  express 
terms  what  the  public  officer  is  and  is  not  to  do, 
but  it  points  out  what  duties  are  to  be  undertaken 
by  someone.  Sect.  2  says  the  voting  paper  shall  be 
marked  on  both  sides  and  deliverer  to  the  voter; 
so  then,  as  it  is  not  expressly  said  who  it  is  who 
is  to  give  it  out,  we  must  look  at  the  Act.  It  is  not 
the  returning  officer,  unless  he  choose  to  take  upon 
himself  the  duties  of  presiding  officer.  The  presiconff 
officer  may  appoint  a  clerk,  and  if  he  appoint  a  clerk 
to  issue  the  papers,  that  clerk  takes  the  duty  of 
presiding  officer  upon  himself,  and  becomes  the 
presiding  officer  for  the  time  being.  This  must  be 
a  duty,  for  without  the  delivery  of  the  voting  pap^ 
the  voter  could  not  vote  at  alL  Secondly,  is  the 
presiding  officer  necessarily  to  be  present  P  The 
second  section  says  he  must  be  present,  for  the 
voter  is  to  place  the  ballot  paper  in  the  box, 
having  shown  it  to  the  presiding  officer.  I  come 
now  to  the  third  point,  that  is  whether  the  duty 
is  thrown  on  the  presiding  officer  to  ascertain 
if  the  official  mark  is  on  the  ballot  paper.  Such 
duty  is  not  directlv  imposed,  but  only  implied, 
for  the  voter  is  to  show  it  to  him,  and  therefore 
he  must  be  there  to  see  it.  I  find  not  only  is  the 
duty  not  thrown  on  the  presiding  officer,  bat 
directly  on  the  voter,  ana  in  the  form  this  is 
^veu  much  more  specifically,  for  the  voter  is  to  jp 
mto  a  compartment,  and  then  come  out,  and,  m 
the  presence  of  the  presiding  officer,  put  the  paper 
in  the  ballot  box,  and  if  the  voter  takes  the  pi^'er 
out  of  the  station  or  puts  any  other  than  the 
ballot  paper  into  the  box  he  is  guilty  of  a  mis- 
demeanor, and  subject  to  imprisonment.  I  think 
it  would  be  hard,  under  such  circumstanoes,  to  put 
the  extra  duty  on  the  presiding  officer,  when  clearly 
the  voter  is  the  person  on  whom  the  responsiblity 
is  thrown.  The  next  Question  is  as  to  the  breach  of 
dutv.  The  cases  cited  have  satisfied  my  mind.  If 
Mitler  v.  Seare  (2  Wm.  BL  1141),  had  b^n  the  only 
oase  cited  I  should  not  have  been  satisfied,  but  the 
subsequent  cases  show  that  in  cases  not  at  all  par- 
taking of  malice,  a  person  is  liable  for  a  breach  of 
duty  committed  to  him  by  Act  of  Parliament,  al- 
though the  breach  is  not  wilful.  Then  I  must  say 
it  seems  reasonable  to  think  that  the  11th  section 
has  not  taken  away  the  common  law  liability  of  the 
defendant,  and  I  agree  with  my  brothers  Keating 
and  Brett  that  the  ^legations  are  sufficient  to  show 
the  plaintiff  is  the  person  aggrieved.  With  regard  to 
what  took  place  before  thebarrister,  the  declaration 
does  not  show  that  the  absence  of  the  official  mark 
was  in  oonsequence  of  the  defendant's  neglect  of 
dut^r,  it  is  omy  alleged  that  the  absence  of  the 
official  mark  was  the  ground  of  the  barrister^s  de- 
cision, but  I  am  of  opinion  this  is  covered  by  the 
words,  "that  by  reason  of  the  neglect  of  the  respec- 
tive duties  by  the  defendant  committed  the  plain- 
tiff was  prevented  from  being  elected."  This  is  a 
question  of  mixed  law  and  fact,  and  may  be  tra- 
versed. On  the  third  count  I  agree  with  the  rest 
of  the  court.  JtAdgmentfor  theplaM^. 

Attorneys :  for  the  plaintiff,  Fearon,  ulahon,  and 
Fearon  for  Hawkes,  Birmix^ham ;  for  the  defen- 
dant, CowdeU,  Qrwndnfj  and  Srowne. 
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Friih/y,  Jtme  20, 1878. 

CUBITT  V,  MaZSS. 

PutUe  highway — Non-^uer — Local  Ad-^Proviaiona 

muti  he  saiigfied, 

A  tirip  of  land  which  has  been  declared  by  Act  of 
PixrUament  to  he  a  public  highway  vfiu  not  of 
ftdceeeUy  become  so  wiM  aU  Me  proinsions  of  the 
Act  for  makmg  and  creating  it  Kane  been  strictly 
compUed  with 

Where  commissioners,  by  their  Ofioard  under  a  local 
Act,  set  out  a  public  highway,  but  no  road  was 
ever  made  in  pur8%umce  of  the  award,  and  the 
proposed  road  always  remained  imfassable  to  the 
puiUc: 

Held,  that  the  mere  aUoimemt  of  a  piece  of  land  by 
ike  commissioners  was  not  suMeient  to  make  it  a 
fiMie  highway,  and  that  aUthe  regulations  of 
ike  Act  of  Fofrliament  must  be  complied  with 
h^ore  it  became  such  a  highway  as  was  in  the 
amtemphition  of  the  Legislature^  and  before  the 
parish  could  be  called  upon  to  repair  it 

Thi  declaration  stated  that  the  defendant,  on  diyers 
days  and  times  broke  and  entered  on  certain  lands 
of  the  plaintiff,  and  dne  np  and  took  and  carried 
away  certain  trees  and  shmbs  of  the  plaintiff, 
growing  and  being  npon  the  said  land,  and  took 
and  carried  away  the  soil  of  the  plaintiff,  and  broke 
and  destroyed  certain  fences  of  the  plaintiff  then 
and  there  being. 

Pleas :  First,  not  gailty ;  secondly,  traverse  that 
the  land  was  the  plaintiffs ;  thirdly,  that  at  the  time 
of  the  alleged  trespasses  there  was,  and  of  right 
ought  to  have  been,  a  common  and  public  highway 
over  the  said  land  for  all  persons  to  go  and 
return,  on  foot  and  with  horses,  cattle,  and  car- 
riages at  all  times  of  the  year,  at  their  free  will 
and  pleasure ;  and  that  the  defendant  bad  occasion 
to  use  the  said  way,  and  because  the  said  trees  and 
shrubs  were  then  growing  in  and  upon  the  said 
highway,  obstructing  the  same  and  preventing  and 
obBtructing  the  defendant  from  passing  along  the 
same,  the  defendant  necessarily  dug  up  the  said 
trees  and  shrubs  for  the  purpose  of  using  the 
said  hiffhway,  doing  no  unnecessary  damage  in 
that  behalf,  which  are  the  alleged  trespasses. 

Beplication  and  new  assignment. 

The  plaintiff  joins  issue  on  the  defendant's  pleas : 
and  the  plaintiff,  as  to  the  defendant's  third  plea, 
says  he  sues,  not  only  for  the  causes  of  action 
therein  admited,  but  also  for  trespasses  committed 
by  the  defendant  in  excess  of  the  alleged  rights, 
and  also  in  other  parts  of  the  said  land,  and  on 
other  occasions  and  for  other  purposes  than  those 
referred  to  in  the  said  plea. 

The  defendant  pleaded  not  guilty  to  the  new 
Assigmnent,  whereupon  issue  was  joined. 

The  action  was  brought  to  try  the  right  of  the 
plaint^  to  the  soil  of  a  oertain  strip  of  land,  aboat 
40  ft.  in  width  and  800  ft.  in  length,  adjoining  a 
dose  of  land  belonging  to  the  plaintiff,  formerly 
part  of  the  manor  of  Emngham,  upon  which  it  was 
alleged  a  right  of  way  existed,  by  reason  of  the 
award  of  the  Enolosnre  Commissioners,  appointed 
by  an  Act  of  Parliament,  passed  in  the  42nd  of 
Qeo.  3,  and  who  made  their  award  in  the  year 
1808. 

The  Act  recited,  vnteir  alia,  that  there  was  in 
the  pariah  of  Effingham  a  common  or  waste  called 
Effingham  Upper  Common,  and  it  enacted  that 
oommisaoners   were  i^pointed   for  setting  out. 


I  dividing,  allotting,  and  enclosing  the  waste  lands 
in  that  part  of  the  oonunon. 

The  award  then  proceeds  as  follows: — "And 
the  said  commissioners  hath  set  out  and  appointed 
such  public  carriage  road  and  highways  tnrough 
and  over  the  same  lands  and  groonds,  and  doth 
hereby  award  and  confirm  the  same  in  manner 
following,  viz.,  one  other  public  carriage  road  or 
highway,  of  the  breadth  of  40  ft.,  leading  from  a 
certain  place  called  White  Down  Gkite,  and  going 
in  a  north-easterly  direction  to  Picket's  Hole  Cor- 
ner, and  from  thence  in  a  northward  direction  to  a 
certain  place  called  Bidin^s  Comer,  and  from 
thence  in  a  westward  direction  to  the  south  end  of 
a  certain  lane  called  Bunco's." 

This  road,  although  set  out,  was  never  actually 
made,  and  the  public  have  never  used  it  or  en^ 
joyed  it  in  any  manner. 

By  the  8th  and  9th  sections  of  the  Act  of  Par- 
liament the  conmiissioners  were  given  power  to 
set  oat  pubUo  highways,  and  instructions  were 
given  to  the  commissioners  as  to  what  was  to  be 
done  previous  to  their  miJdng  their  award.  They 
were  empowered  to  hear  evidence  as  to  the  advan- 
tages and  disadvanta^B  of  the  proposed  roadways, 
after  which  their  decision  was  to  be  final.  Power 
was  also  given  them  to  appoint  a  surveyor  to  lay 
out  and  attend  to  the  proper  formation  and  creation 
of  the  roads,  and  to  raise  the  rates  for  the  purpose 
of  defraying  the  expenses  incident  to  their  forma- 
tion ;  and  after  the  surveyor  had  made  a  road  it 
became  a  public  highway,  and  repairable  by  the 
parish. 

At  the  trial  before  Cockbum,  C.J.,  and  a  special 
jury,  at  the  last  Kingston  assizes,  the  judge  left 
the  following  questions  to  the  jury.  1.  Had  the 
plaintiff  possession  of  the  strip  of  land  in  question 
prior  to  twenty  years  before  this  action  P  Answer, 
X  es.  2.  If  not,  had  the  plaintiffpossession  at  the 
time  of  the  trespass  P  Answer,  Yes.  3.  Was  the 
40  ft.  wide  road  which  was  laid  out  under  the 
award  ever  accepted  by  the  public  P  Answer,  No. 
4.  Were  the  trees  cut  down  by  the  defendant  for 
the  purpose  of  using  the  road,  or  in  the  assertion 
of  a  right  of  property  P  ■  Answer,  That  the  trees 
were  cut  down  in  the  assertion  of  a  right.  The 
judge  then  directed  a  verdict  to  be  entered  for 
the  plaintiff,  giving  leave  to  the  defendant's 
counsel  to  move  to  enter  a  verdict  for  her  on  any 
points  of  law  consistent  with  the  findings  of  the 
jnrv. 

A  rule  having  been  obtained  accordingly. 

Joseph  Brown,  Q.C.,  with  whom  was  Lumley 
Smith,  showed  cause. — In  1802,  the  Act  of  Par- 
liament was  passed  for  the  purpose  of  enclosing 
Effingham  Common,  and  in  1808  the  commis- 
sioners made  their  award.  In  their  award  the 
commissioners  professed  to  set  out  a  highway  40  ft. 
wide,  but  that  highway  never  was  laid  out  or  made 
available,  nor  did  the  public  ever  make  any  use  of  it. 
[Bbstt,  J. — ^Then  the  question  is,  assuming  no  user 
by  the  public,  does  that  prevent  its  being  a  high- 
way P]  Precisely  so.  The  road  is  not  shown  to  have 
ever  been  made ;  before  it  could  have  been  thrown 
on  the  parish  it  was  necessary  at  least  that  the  pro- 
visions of  the  Act  of  Parliament  should  be  ful- 
filled and  carried  out.  Before  the  Highwa]^  Act 
there  was  no  distinction  between  a  road  being  a 
highway  and  being  repairable  by  the  parish ;  as 
the  road  has  never  been  used,  I  may  assume  that 
it  has  been  stopped  up.  [Kbatino,  J.-— You  can- 
not do  that.    It  can  only  be  stopped  by  a  writ  of 
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ttd  quod  dammum,  an  order  of  quarter  sessions,  or 
another  Aot  of  Parliament.]    He  cited 

FUher  r.  Prowae,  6  L.  T.  Bop.  N.  S.  711 ;  2  B.  &  S. 

776; 
R.  T.  77m  Inhahitcmts  of  Haalington  Field,  2  M.  &  S. 

558; 
Tovmson  y.  TicksU,  8  B.  &  Aid.  81 ;  and  Dovatton  y. 
Pa/yne,  2  Smith's  Leading  Cas.  p.  146,  notes. 

Biron  (Montague  Ghamhere,  Q.O.,  with  him.) — 
All  the  necessary  and  important  acts  were  per- 
formed to  create  this  a  highway,  and  the  Act  of 
Parliament  having  created  the  road,  it  is  a  road 
for  all  time,  until  closed  by  order  of  quarter 
sessions  or  by  any  other  usual  mode.  Whatever 
rights  the  public  had  in  1809,  that  is  after  the 
award,  they  hare  the  same  rights  now.  I  can  find 
no  case  in  which  a  highway* has  been  set  out  by 
Act  of  Parliament  where  such  highway  has  ever 
been  stopped  up  or  the  right  disputed.  There 
can  be  no  dedication  to  the  public  for  a  limited 
time,  certain  or  uncertain ;  if  dedicated  at  all  it 
ihust  be  in  perpetuity.  Neither  can  the  public  by 
non-user  release  their  rights.  That  was  laid  down 
in  Dawes  v.  Hawhme  (8  0.  B.,  N.  S.,  848 ;  4  L.  T. 
Rep.  N.  S.  288),  where  an  ancient  highway  was, 
without  authority  or  interference  ft*om  the  owner 
of  the  soil,  diverted  by  an  adjoining  proprietor 
who  substituted  for  it  a  new  road  which  was  used 
by  the  public  for  more  than  twentjr  years.  After 
the  lapse  of  that  period  the  original  road  was 
reopened,  and  the  then  owner  of  the  soil  over 
which  the  substituted  road  had  passed,  built  a 
wall  and  planted  trees  across  the  road  which  had 
been  so  substituted.  In  an  action  of  trespass  for 
pulling  down  the  wall  aud  cutting  down  the  trees, 
it  was  held  that  the  above  acts  afforded  no  evidence 
of  a  dedication  of  a  substituted  road  to  the  public. 
Formerly  the  usual  method  of  obtaining  a  highway 
was  by  aedication  and  user,  but  the  more  modem 
prnceaure  is  to  obtain  an  Act  of  Parliament.  He 
cited 

Turner  y.  Bingwood  Highway  Boa/rd,  L.  Eep.  9  Eq. 

418; 
A.  v.  JDyon,  5  D.  &  &.  497 ; 
Attomey.Qeneral  y.  UrUUd  Kingdom  Telegraph  Co., 

5  L.  Kep.  N.  8.  33a 

And  in  Boherts  v.  Hunt  (15  Q.  B.  17),  it  is  stated 
that  if  a  road  has  been  dedicated  to  l^e  public  and 
used,  but  the  necessary  steps  have  not  De&a  taken 
by  notice,  &c.,  to  make  it  repairable  by  the  parish, 
it  is  still  a  highway  in  other  respects,  and  an 
action  is  maintainable  for  obstructing  it  to  the 
plaintiff's  damage. 

Kbating,  J. — This  case  has  been  well  argued, 
and  we  have  received  every  assistance  we  could 
from  the  learned  counsel  on  both  sides,  but  they 
have  been  constrained  to  admit  that  there  is  a  great 
dearth  of  authority.  The  rule  is  to  enter  the  ver- 
dict on  the  third  plea,  which  was  pleaded  to  the  count 
of  trespass.  The  contention  was  that  the  houe  in 
quo  was  on  a  common  highway,  and  that  the  de- 
fendant entered  on  and  lawfully  committed  the 
alleged  trespasses.  The  Lord  Chief  Justice,  at  the 
trial,  put  four  questions  to  the  jury,  who  gave  an 
answer  to  them  in  favour  of  the  plaintiff.  Leave 
was  given  by  the  Lord  Ohief  Justice  to  the  defen« 
dant  to  move  on  any  points  of  law  -consistent  with 
the  findings  of  the  jury,  and  in  accordance  with 
that  leave  this  rule  was  obtained.  After  some 
doubt  in  my  mind,  I  am  of  opinion  the  rule  should 
be  discharged.  The  defendant  having  pleaded  the 
existence  of  a  highway,  must,  in  order  to  justify, 
prove  the  existence  of  a  common  right  of  way. 


There  is  no  proof  shown  to  have  been  given  of  the 
existence  of  such  a  highway,  and  the  user  is  ex- 
pressly negatived  by  the  findings  of  the  jury.  If 
then  there  oe  no  user  shown,  the  defendant  is  in 
this  difficulty,  that  she  ii  driven  to  establish  a 
right  of  way  by  virtue  of  the  statute,  that  is  the 
Enclosure  Act  passed  in  1802,  and  the  commis- 
sioners' award  under  it  passed  in  1808.  The  com- 
missioners, it  is  admitted,  did  set  out  a  road  40  ft. 
wide,  and  which  was  part  of  the  locus  in  quo ;  and 
if  that  aot  of  their  setting  out  the  road  under 
the  award  were  sufficient  to  constitute  that  Iocm 
in  quo  a  public  highway,  the  defendant  would  have 
maae  out  her  plea ;  but  it  appears  to  me  that  tins 
act  of  setting  out  the  road  alone  was  not  sufficient, 
and  did  not  constitute  the  ground  so  set  out  a 
public  highway  within  the  meaning  of  the  statute. 
The  commissioners  are  to  lay  out  the  line  of  in- 
tended roads  to  be  made,  and,  having  done  so,  a 
surveyor  is  to  be  appointed  who  is  to  complete  the 
formation  of  the  road  and  until  it  is  thoroughly 
made  and  put  in  a  state  of  repair,  the  purish  is  not 
liable  to  repair  it.  But  it  is  said,  even^  if  that 
was  the  intention  of  the  Legislature,  it  was  still  a 
public  highway  repairable  by  the  parish;  that 
could  not  be  so,  for  reading  the  statute  in  the  way 
I  do,  I  consider  that  if  it  became  repairable  by  the 
parish  at  common  law,  yet,  when  the  Le^latnre 
says  it  shall  not  be  repairable  by  the  parish  unol 
certain  preliminaries  nave  been  gone  into,  that  it 
was  the  intention  of  the  Legislature  that  all  neces- 
sary preliminaries  should  be  gone  through  before 
it  became  a  highway,  and  that  it  was  nol  their  in- 
tention to  throw  the  burden  on  the  parish  under 
any  other  circumstances.  I  therefore  think  this 
rule  should  be  discharged. 

Brett,  J. — ^The  Question  is,  whether  the  Lord 
Chief  Justice  was  Ibound  to  direct  the  jury  tkat 
the  third  plea  was  proved.  I  take  the  fact  to  be, 
that  afler  the  passing  of  the  local  Act,  everything 
was  done  for  the  commissioners  to  make  their 
award.  They  did  so  The  road  was  properly  set 
out,  but  there  is  no  evidence  that  anythmg  more 
had  ever  been  done  to  the  road,  or  even  that  it 
was  made  a  road,  more  than  the  setting  out  by 
marks  and  bounds  can  make  a  piece  of  land  a  road ; 
nor  was  there  evidence  that  the  road  was  used  by 
the  public  as  a  highway.  But  as  it  was  set  out  by 
the  commissioners,  I  think  the  Lord  Chief  Justice 
was  bound  to  direct  the  jury  that  the  place  was  a 
public  highway.  According  to  the  note  m  Dovaston 
V.  Payne  (2  Sm.  Lead.  Cas.  140),  a  highway  may  be 
created  in  two  ways,  either  by  the  express  enact- 
ment of  the  Legislature,  or  by  a  dedication  to  the 
public  by  the  owner  of  the  land  over  which  it 
extends  of  a  right  of  passage  over  it,  and  this 
dedication  will  be  presumed  from  an  uninterrupted 
user  by  the  public  of  the  right  of  way  claimed; 
and  Blackburn,  J.,  says  in  his  masterly  judgment 
in  the  case  of  Fisher  v.  Prowse  (2  B.  A  S.  776;  6 
L.  T.  Eep.  N.  8.,  711),  that  it  is  not  oompulsory 
on  the  public  to  accept  the  use  of  a  way  when 
offered  to  them.  It  is  true  that  if  evidenoe  of 
user  be  given,  that  is  some  evidenoe  of  a  dedica- 
tion by  the  owner,  but  you  must  have  boUi  a 
dedication  and  a  user  by  the  public  to  make  a 
road  otherwise  than  by  statute,  and  if  the  road 
be  made  by  statute,  which  is  the  only  other 
method,  the  provisions  of  the  Act  of  Parliament 
must  be  strictly  followed,  or  the  creation  will  not 
take  place,  and  if  a  person  desire  to  show  a  road  has 
been  created,  they  must  show  that  the  provisions 
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of  the  Aot  haTe  all  been  complied  with.    Several 
cages  have  been  called  to  our  attention,  but  there 
is  remarkably  little  authority  on  this  point.    In 
Be»  y.  HcuUngfifeld  (2  M.  &  S.  558),  the  jt^dges 
reHed  on  the  construction  of  the  Act  of  Parlia- 
ment. However,  I  look  at  the  award  as  a  grant  to 
the  local  public  of  something  which  they  did  not 
possess  before,  and  it  concerns  the  local  public  far 
more  than  the  parish,  and  before  the  parish  take  it 
they  are  entitled  to  have  the  road  strictly  com- 
pleted in  accordance  with  the  Act  of  Parliament. 
The  commissioners  are  placed  in  the  position  of  an 
owner  who  is  about  to  dedicate  the  land  to  the 
poblic,  but  they  can  only  do  this  by  making  the 
road  complete.    In  this  case  the  commissioners 
would  have  to  act  under  the  local  Act,  but  at 
the  same  time  they  would  also  be  subject  to  the 
provisions    of  the    general   Highway   Act.     By 
the  local  Act   this  road  is  to  be  considered  a 
pablic  highway,  and  it  contains  instructions  to 
the  commissioners  as   to  what   is    to   be   done 
previous   to    making    the   award,  and   it  gives 
persons    power    to    object,    and    after   hearing 
them  the  decision  of  the  commissioners  is  to  be 
final    It  also  says  that  the  roads  planned  by  the 
oommissioners  may  be  in  places  where  previously 
no  road  existed;  and  then  it  says  the  commis- 
sioners are  to  appoint  a  survevor  who  is  to  put 
the  roads  in  a  proper  state  of  repair,  and  then 
when  that  has  been  done,  the  Act  says,  it  is  a 
public  highway  and  the  parish  are  to  repair  it. 
xfow,  therefore,  as  soon  as  it  is  shovm  that  this 
was  a  public  highway  forced  upon  the  public, 
those  who  claim  it  as  such  must  show  it  is  a  way 
and  a  highway  which  has  been  made  a  complete 
road  bv  the  commissioners  and  their  surveyor. 
I  say  that  such  is  the  case  where  there  has  been 
no  use  of  the  road — it  may  be  that  if  the  public 
take  to  the  road  and  use  it,  then  other  considera- 
tions may  arise,  for  the  public   could  not  turn 
round  after  using  it,  and  say  the  road  was  never 
completed,  and  we  will  not  have  it.    One  of  the 
cases  quoted  by  Mr.  Biron  and  relied  on  by  him 
was  Turner  v.    The  Bingvoood  Highwanf  Board, 
(L.  Bep.  9  Eq.  418),  but  I  do  not  think  that  it  is 
an  authority  contrary  to  what  we  are  deciding ; 
there  is  notning  inconsistent  with  that  case  to  say 
that  the  road  may  not  have  been  completely  formed, 
and  that  people  had  only  walked  over  part  of  it,  and 
in  the  case  of  Aitomey-Qeneral  v.  United  Kingdom 
Telegraph  Company  (5  L.  T.  Eep.  N.  S.  338),  and  of 
DwwesY.  Hawkins  (8  C.  B.,  N.  S.,  848 ;  4  L.  T.  Eep. 
1^.  S.  288),  thefe  was  no  evidence  that  the  roaas 
ever  had  been  created ;  so  in  Bex  v.  Lyon  (5  D.  & 
Byl.  497),  the  way  had  been  a  made  and  used  way, 
and  the  Act  of  !Parliament  treated  the  road  as  a 
highway,  and  it  was  actually  used  as  such.    None, 
therefore,  of  these  cases  seem  contrary  to  our 
decision.    The  road  was  created  by  Act  of  Par- 
liament without    user   by  the    puolic,   and   the 
defendant  has  failed  to  prove  that  the  stipulations 
have  ever  been  applied  to  the  road. 

Gbove,  J. — It  is  contended  as  a  matter  of  law, 
that  after  setting  out  the  limits,  and  marking  out 
on  the  ground  a  position  for  a  road  under  the 
authority  of  an  Act  of  Parliament,  that  that  piece 
of  ground  without  any  user  by  the  public  becomes 
at  once  and  for  ever  a  pubuo  hignway,  although 
subsequently  the  ground  may  have  been  culti- 
vated ;  it  requires  strong  woras  to  make  that  so, 
especially  when  once  it  becomes  a  public  highway 
it  remains  so  for  all  time.    Mr.  Biron  was  obligea 


to  admit  that  there  had  always  been  hedges  across 
the  road,  so  as  to  make  it  practically  impassable. 
If  the  statute  be  a  contract  with  the  public,  it  is 
strange,  indeed,  that  the  public  should  be  bound 
when  thev  have  not  got  what  they  want,  and  as  by  the 
statute  the  surveyor  is  to  put  the  road  into  a  fit 
and  proper  state  before  the  parish  need  accept  it, 
can  we  say  that  these  preliminaries  do  not  amount 
to  a  bargain  to  be  performed  previous  to  the  dedi- 
cation to  the  public  P  Mr.  Biron  in  his  lu^ment 
nearly  said  that  before  the  passing  of  the  !aighway 
Act,  there  could  be  a  highway  without  the  parisn 
having  to  keep  it  in  repair,  but  the  parish  always 
have  repaired  oefore  the  Act.  Suppose  the  statute 
enacts  that  the  roads  should  be  common  high- 
wa^rs,  they  would  necessarily  be  repairable  by  the 
parish — which  is  borne  out  by  Ashurst,  J.,  in  his 
judgment  in  B,  v.  Shejffield  (2  T.  R.  106),  where  he 
says,  "  Now  it  is  an  incontrovertible  position,  that 
by  the  general  law  of  the  land  the  parish  at  large 
iBjprimafade  bound  to  repair  all  highways  lying 
within  it,  unless  by  prescription  they  can  throw 
the  onus  on  particular  persons  by  reason  of  their 
tenure ;  but  when  this  is  the  case,  it  is  by  w^  of 
exception  to  the  general  rule,  and  theremre, 
where  no  other  persons  are  bound  to  repair,  the 
parish  must  do  so,  ex  neceesitaie"  If  then  it  is 
an  undisputed  proposition,  that  if  the  road  be 
made  by  statute  without  any  provision  as  to  its 
repair,  it  is  to  be  repaired  by  the  parish,  is  it  not 
fair  to  say  that  if  the  statute  intended  it  should  be 
a  highway,  that  it  does  not  contemplate  its  being 
a  public  highway  until  the  provisions  of  the  Act 
are  completed  and  carried  out.  The  bargain  with 
the  pubUc  being  completed,  the  parish  is  Dound  to 
repair,  but  to  say  that  that  which  is  not  traversable 
is  a  highway,  seems  to  me  not  warranted  by  any 
words  <3  the  statute.  I  therefore  think  this  rule 
should  be  discharged.  Bule  ddscharged. 

Attorney  for  plaintiff,  Jamee  and  John  Hopgood. 

Attorney  for  aefendant,  Fladgate,  Glarkt  and  Co, 


COURT  OF  APPEAL  IN  CEAHCERY. 

Beported  by  E.  Stswabt  Bochs  and  H.  Pbat,  Esqn., 
Barristears-at-Law. 


Jime  5  and  11, 1873. 

(Before  the  Lords  Justices.) 

Erskine  v.  Adeai^e. 

Landlord  and  tenant — NoKiovs  shrribB — Implied 
warranty — 3  ^  4  WiU,  4,  c.  42, «.  2 — Compensation 
for  loss  by  gams — Parol  variation  or  written 
a>g^'eement, 

A  tena/nt  for  Ufe  of  an  estate  with  powers  of  leasing, 
granting  a  lease  of  a  farm.  The  lessor  died,  and 
in  a  swit  which  was  instituted  for  the  administration 
of  his  estate,  the  lessee  "brought  in  a  daim  for 
dam^iges  sustained  by  the  loss  of  some  sheep  and 
cattle  which  died,  mxyre  thaai  six  m^onths  before  the 
lessor's  death,  from  eating  branches  of  yew  trees 
growing  on  the  lessor's  land,  which  projected  into 
the  lessee's  field,  and  from  eating  cuttings  of  the 
yew  trees  which  had  been  thrown  into  the  lessee's 
field  by  the  lessor's  servants. 

Held  {reversing  the  decision  of  the  faster  of  the 
BoUs)  thai  the  daim  could  not  be  sustained,  as  the 
cause  of  action  (if  a/ny)  died  with  the  lessor;  and 
the  executors  were  freed  from  oiU  liability^  no 
action  having  been  brought  within  the  time  ap- 
vointed  by  the  3  4*  4  Wiui  4i  c,  42. 

TAe  lessee  made  another  daim  for  damages  stAstain^ 
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tvnce  the  lesaor^s  death  hy  loss  of  ccMe  which  had 
died  from  eaJtmg  yew  cuttings  Vying  on  lessor's 
Umd,  to  which  the  eatUe  had  gained  access  through 
a  fence  which  was  out  of  repair,  and  which  the 
lessor  had  not  oovenanted  to  keep  in  repair. 
Held,  that  the  executors  of  the  lessor  were  tinder  no 
obligation  to  keep  the  fence  in  repair,  and  that  the 
eUmn  could  notoe  sustamed. 
The  lease  reserved  the  ga/me  on  thefofrmto  the  lessor. 
Two  months  before  the  lease  was  executed,  the 
lessor's  stetoa/rd  verbalhf  promised  the  lessee  that 
the  game  should  be  hiUed  down,  and  it  was  on  the 
faiui  of  that  promise  thai  the  lessee  entered  vnto 
the  lease.  In  spite  of  thispromise  tJie  shooting  was 
let  to  a  gendema/n  who  kept  a  large  quaiUiiy  of 
game. 
On  a  claim  by  the  lessee  for  damages  cauused  by  the 

depredations  of  the  game, 
Hda  {reversing  the  decision  of  the  Master  of  the 
BoUs),  thai  ike  verbal  promise  constituied  a  good 
coUaieral  agreement,  cmd  was  binding  upon  the 
lessor,  and  thai  the  lessee  was  entiHed  to  be  paid 
the  amoyni  of  the  damages  sustained  by  breach  of 
it  out  of  the  lessor's  estate. 
Is  (his  case  there  were  two  cross  appeals  from  a 
decision  of  ihe  Master  of  the  Bolls. 

The  suit  was  one  for  the  administration  of  the 
estate  of  Mr.  Henry  John  Adeane,  who  had  been 
tenant  for  life  of  an  estate  called  Babraham  Hidl, 
in  Cambridgeshire,  where  he  resided  daring  his 
life. 

In  the  snit  two  claims  for  compensation  were 
brought  in  by  a  Mr.  Bennett,  who  was  lessee  of  a 
farm  on  the  Babraham  Hall  estate  called  the 
Home  Farm,  under  a  lease  for  eight  years,  which 
was  ezecnted  in  Aug.  1868,  under  a  power  of 
leasing  vested  in  the  tenant  for  life. 

The  first  claim  was  for  damages  sustained  by 
the  loss  of  some  sheep  and  cattle  which  died, 
more  than  six  months  before  the  death  of  the 
tenant  for  life,  from  browsing  upon  branches  of 
yew  trees  growing  on  the  lessor's  land  which  pro- 
jected into  the  fields  of  the  Home  Farm,  and  from 
eatincr  cuttings  of  the  yew  trees  which  had  been 
thrown  into  the  fields  of  the  Home  Farm  by  the 
servants  of  the  tenant  for  life. 

The  tenant  for  life  died  on  the  17th  Feb.  1870, 
and  his  will  was  proved  on  the  7th  April.  The 
administration  suit  was  instituted  on  the  9th  Feb. 
1871,  and  no  claim  was  made  by  Bennett  in  respect 
of  the  losses  alleged  to  have  been  sustained  by  him 
till  after  that  date.  The  present  claim  wss  raised 
by  summons,  which  was  adjourned  into  court. 

The  Master  of  the  Bolls  having  allowed  the 
claim,  Mr.  Adeane's  executors  appealed. 

FrVf  Q.O.  and  Bromehead,  for  the  appellants. — 
The  Master  of  the  Bolls  allowed  the  claim  on 
the  ground  that  there  was  an  implied  warranty 
by  a  landlord  letting  a  &rm  that  there  were  no 
trees  on  the  land  which  would  poison  cattle.  We 
contend  that  there  is  no  sucm  '  warranty.  The 
maxim  actio  personalis  mariiwr  cwm  persond  dis- 
poses of  this  claim.  The  claim  has  not  been 
made  within  the  time  appointed  by  8  &  4  Will.  4, 
c.  42,  s.  2,  which  provides  that  "an  action  of 
trespass,  or  trespass  on  the  case,  as  the  case  may 
be,  may  be  maintained  against  the  executors  or 
administrators  of  any  person  deceased  for  any 
wrong  committed  by  mm  in  his  lifetime,  to  answer 
in  respect  of  his  prooerty,  real  or  personal,  so  as 
such  injury  shall  have  been  committed  within  six 
calendar  months  before  such  person's  death,  and 


so  as  such  action  shall  be  brought  within  six 
calendar  months  after  such  executors  or  adminis* 
trators  shall  have  taken  upon  themselves  the 
administration  of  the  estate  and  effects  of  such 
person." 

Oracknall  (with  him  Southgate,  Q.G.)  for 
Bennett. — ^There  is  such  an  implied  warranty  as 
the  Master  of  the  BoUs  assumed ;  but  if  not,  there 
was  such  negligence  on  the  part  of  the  lessor  in 
allowing  his  servants  to  throw  the  yew  cuttings 
into  our  fields,  that  we  are  entitled  to  recover 
the  amount  of  the  damage  sustained  by  us.  As 
to  the  objection  that  we  have  lost  our  right  to 
relief  by  not  bringing  an  action  within  the  time 
limited  by  the  3  %  4  Will.  4,  c.  42,  s.  2,  it  was  not 
raised  in  the  court  below,  and  must  be  taken  to 
have  been  waived. 

Without  calling  for  a  reply. 

Lord  Justice  James  said :  I  am  of  opinion  that 
'  Mr.  Bennett  really  raised  no  claim  in  respect  of  a 
warranty,  so  far  as  I  can  understand  it,  but  that 
this  was  a  claim  against  the  executors  of  the 
deceased  tenant  for  hf e,  so  far  as  this  part  of  the 
case  goes,  for  a  wrongful  act  of  his,  ana  for  n^li- 
0ence  of  him  and  of  his  servants  with  respect  to 
me  yew  trees — the  insufficient  fencing  on  the  one 
side,  and  the  cuttings  and  so  on  on  the  other  side. 
That  is  clearly  one  of  those  grounds  upon  whidi, 
at  common  law,  no  action  could  be  brought  by  or 
against  the  executors  of  a  deceased  person  except 
within  a  limited  time  prescribed  by  tne  stat.  3^4 
Will.  4,  c.  42,  and  that  time  has  elapsed.  I  am  of 
opinion,  therefore,  that  the  claim  with  respect  to 
anything  done  in  the  lifetime  of  the  tenant  for  life 
cannot  be  sustained. 

Lord  Justice  Mellish.  —  I  am  of  the  same 
opinion.  No  doubt  the  rule  of  common  law 
was  that  the  personal  action  died  with  the  person, 
and  that  no  action  could  be  brought  against  the 
executors  or  administrators  at  all  in  respect  of 
such  a  cause  of  action.  This  claim,  so  far  as  it 
refers  to  negligence  in  keeping  up  the  fences,  or 
negligence  in  allowing  the  cuttings  from  the  yew 
trees  to  be  placed  where  the  cattle  could  get  at 
them,  or  negligence  in  allowing  the  branches  of 
the  yew  trees  to  grow  over  the  hurdles,  would,  in 
all  these  respects  be  maintainable,  if  at  all,  by  a 
personal  action.  I  may  say  that,  in  my  opinion,  as 
far  as  regards  the  yew  trees  growing  over  the 
hurdles,  no  such  claim  could  be  sustained  at  all, 
nor  in  respect  of  what  the  Master  of  the  Bolls 
seems  to  have  given  judgment  upon  as  to  the  yew 
trees  growing  on  the  demised  premises.  I  cannot 
agree  that  there  is  any  warranty,  and  I  have  never 
heard  that  there  was  any  such  warranty.  The 
law  of  this  country  is,  that  a  tenant,  when  he  takes 
a  &rm,  must  go  and  see  what  the  state  of  the  farm 
is.  Just  as  in  the  case  of  a  purchaser  of  a  busi- 
ness, if  there  is  no  warranty,  so  in  the  case  of 
taking  a  lease  of  property,  the  lessee  must  take 
the  property  as  he  finds  it.  I  never  heard  that  a 
landlord  warranted  that  the  sheep  should  not  eat  his 
yew  trees,  or  against  what  the  consequences  might 
be.  Tew  trees,  it  appears,  are  not  at  all  times 
poisonous ;  and  it  seems  very  difficult  to  say  when 
they  are  poisonous;  and  there  is  nothing  at  all 
extraordinary  in  plantations  on  or  about  a  farm. 
It  is  but  very  rarely  that  any  accident  happens  on 
account  of  that.  In  my  opimon  a  lessee  must  take 
his  chance  of  such  a  damage,  or  put  in  an  express 
warranty,  if  he  thinks  there  is  reason  to  fear  that 
his  cattle  or  sheep  may  be  damaged  by  it.    Throw* 
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ingthecottings  in  the  way  of  the  sheep  might  he  a 
Cerent  thing.  It  it  were  neoessary  to  inquire 
whether  there  were  sufficient  evidence  of  that,  it 
might  be  necessary  to  inquire  whether  there  was 
not  contributory  negligence  in  the  servants  of  the 
tenant  in  allowing  the  sheep  to  go  amongst  the 
cattings.  But  it  is  unnecessary  to  go  into  that. 
These  cansee  of  action  haye  died  with  the  person, 
exoeot  so  far  as  the  statute  (3  &  4  Will.  4,  o.  42) 
SDAbled  an  action  to  be  brought,  and  no  action 
having  been  brought  within  the  time  limited  by 
the  statute,  the  executors  were  at  the  time  this  bill 
was  filed,  freed  from  all  liability  in  respect  of  these 
ctQBesof  action.         

The  second  part  of  this  first  claim  was  against 
the  executors  of  Mr.  Adeane  for  damages  sustained 
sinoe  his  death,  by  reason  of  some  cattle  having  got 
oat  of  a  field  in  the  home  farm  across  a  aitch 
nsoally  full  of  v^ater,  but  then  dried  up,  or  through 
a  fence  which  was  out  of  repair  and  which  ran 
along  part  of  the  ditch  where  the  water  was  usually 
shallow,  and  having  been  poisoned  by  eating  vew 
cattings  which  were  laid  in  a  heap  upon  one  of  the 
fields  not  comprised  in  the  home  farm.  There  was 
no  covenant  in  the  lease  to  keep  this  fence  in  re- 
pair. 

The  Master  of  the  Bolls  having  allowed  this 
daim,  the  executors  appealed. 

Fry,  Q.C.  and  BroTnehead,  for  the  appellants. — 
There  is  no  obligation  upon  us  to  repair  the  fences. 
As  Bayley  J.  says  in  Boyle  v.  Tambyn  (6.  B.  &  C. 
837),  a  man  "is  under  no  legal  obligation  to  keep  up 
fences  between  adjoining  closes  of  which  he  is  owner ; 
and  even  where  adjoining  lands,  which  have  once 
belonged  to  different  persons,  one  of  whom  was 
boond  to  repair  the  fences  between  the  two,  after- 
wards became  the  property  of  the  same  person, 
the  pre-existing  obligation  to  repair  the  fences  is 
destroyed  by  the  unity  of  ownersnip.  And  where 
the  person  who  has  so  become  the  owner  of  the 
entirety  afterwards  parts  with  one  of  the  two  closes, 
the  obligation  to  repair  the  fences  will  not  revive, 
unless  express  words  be  introduced  into  the  deed 
of  conveyance  for  that  purpose."  Here  the  lessor 
was  under  no  original  obligation  to  maintain  this 
fence,  and  as  there  is  no  covenant  in  the  lease  to 
repair,  no  obligation  has  arisen.  In  Lawrence  v. 
Jenkins  (28  L.  T.  Rep.  N.  S.  406  ;  L.  Rep.  8  Q.  B. 
274),  where  the  defendant's  agent  felled  a  tree  in  a 
^^ligent  manner,  so  that  it  fell  over  the  fence  be- 
tween the  closes  of  the  plaintiff  and  defendant  and 
made  a  gap  in  it,  and  two  cows  of  the  plaintiff  got 
through  the  &^p  and  died  from  eating  the  leaves 
of  a  yew  tree,  it  was  held  that  the  defendant  was 
liable  to  the  plaintiff  for  the  loss  of  the  cows.  But 
that  case  is  quite  distinguishable  from  the  present 
case,  for  there  the  evidence  showed  a  prescriptive 
obligation  on  the  part  of  the  defendant  to  maintain 
the  fence  bo  as  to  keep  in  the  cattle  in  the  plain 
tin's  dose.  As  to  injury  arising  from  the  execu 
tore  keeping  the  yew  cuttings  in  a  heap  on  the  land 
they  rerarred  to 

FUteher  v.  Rylands,  14  L.  T.  Bep.  N.  S.  523 ;  L.  Bep 
1  Ex.  265;  b.  o.  onapp.  19  L.  T.  Bep.  N.  8. 220;  L 
B6P.3E.&I.S80. 

OrcusknaU  (with  him  BouihgaU^  Q-0.)  for 
Bennett — ^The  appellants  ought  to  have  kept  the 
fence  in  repair,  and  it  was  Sieir  duty  to  prevent 
oar  cattle  from  straying  into  their  land.  Tney  are 
liable  for  having  kept  the  poisonous  cuttings  in  a 
heap  on  the  land,  when  the  fences  were  in  such 


a  state  that  our  cattle  could  get  through  them. 
Fletcher  v.  Rylands  (uhi  sup,)  is  an  authority  in  our 
favour.    He  also  cited 

Jvrdva  v.  Crunvp,  8  M.  A  W.  782 ; 

Bwmes  v.  Ward,  9  C.  B.  892. 

Without  calling  for  a  reply, 

Lord  Justice  James  said :  If  this  had  been  the 
case  of  two  adjoining  landowners,  it  seems  not  to 
be  substantially  disputed  that  no  ground  of  action 
would  have  arisen  bv  reason  of  the  accident,  or 
whatever  it  may  be,  that  has  occurred  in  this  case. 
One  piece  of  property  being  open  to  another  piece 
of  property,  cattle  have  found  their  way  from  the 
lands  of  one  owner  into  the  lands  of  another 
owner,  on  which  was  some  poisonous  matter,  con- 
sisting of  the  loppings  of  some  yew  trees  which  , 
had  been  left  there  in  a  heap.  In  that  case,  there 
being  no  obligation  bv  contract  or  by  prescription 
as  between  the  landowners,  it  is  clear  that  no 
action  would  lie  by  reason  of  the  damage  that  en- 
sued from  that  which,  in  the  first  instance,  was  the 
trespass  of  the  cattle  of  the  complainant.  Now 
can  it  make  any  difference  that  the  relation  of  the 
two  adjoining  landowners  is  this — that  one  man 
is  the  landowner  in  fee  of  a  piece  of  ground  which 
he  has  retained  in  his  own  possession,  and  the  adjoin- 
ing person  is  the  landowner  for  a  term  of  years 
under  a  lease  created  by  his  neighbour  P  I  am  of 
opinion  that  there  is  no  authority  and  no  principle 
upon  which  any  distinction  can  he  drawn  in  respect 
of  the  obligations  and  rights,  as  between  two 
owners  in  fee  simple,  or  between  an  owner  in  fee 
simple  and  a  lessee  deriving  title  from  the  owner ; 
and  if  there  be  anything  between  those  parties,  it 
must  arise  from  a  contract  express  or  implied, 
that  the  owner  of  the  piece  of  ground  in  question 
should  keep  the  ditch  ftill  of  water,  or  in  seasons 
when  the  ditch  was  not  full  of  water  should  supple- 
ment it  by  a  sufficient  fence  to  prevent  cattle  from 
trespassing  into  it.  I  am  of  opinion,  therefore, 
that  the  claim  has  entirely  ftdled  in  this  respect. 

Lord  Justice  Mblush. — lam  of  the  same  opinion. 
In  order  to  support  the  claim,  it  must  be  proved 
that  there  was  an  obligation  on  the  part  of  the  land- 
lord to  keep  up  a  sufficient  fence  between  the  land 
which  had  been  let  to  the  tenant  and  the  land 
which  he  retained  in  his  own  possession.  Now  as 
a  general  rule,  an  obligation  to  repair  fences  must 
either  originate  in  prescription  or  in  express  con- 
tract, or  it  may  be  created  by  Act  of  Parliament, 
as  is  constantly  done  under  Enclosure  Acts ;  but  it 
must  be  created  in  some  way  or  other.  Here,  of 
course,  there  is  no  prescription,  and  the  only 
possible  question  is,  whether  there  is  any  contract 
oetween  the  landlord  and  the  tenant  by  which  the 
landlord  binds  himself  to  keep  up  the  fence.  I  will 
assume  that  the  tenant  holds  from  the  executors 
upon  the  same  terms  as  he  originally  held  from 
Mr.  Adeane,  who  gave  him  the  lease.  There  is 
no  covenant  in  the  lease  bjr  which  the  landlord 
binds  himself  to  repair  this  fence;  there  is  a 
covenant  on  the  part  of  the  tenant,  which  I  will 
assume  does  not  apply  to  this  particular  part  of 
the  fence,  because  I  think  it  only  applies  to  those 
fences  on  parts  of  the  land  which  are  demised  to 
the  tenant,  and  probably  the  fences  of  the  planta- 
tions which  are  reserved.  Assuming  that  to  be 
so,  then  the  state  of  things  is,  that  the  tenant  has 
covenanted  that  he  will  repair  the  fences  which 
are  demised  to  him.  The  landlord,  no  doubt, 
for  his  own  protection,  will  generally,  as  a  matter 
of  fact,  repair  tiie  fences  which  are  fences  of  his 
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plantations,  bat  he  has  not  covenanted  with  the 
tenant  that  he  will  keep  them  in  rei>air.  I  am 
not  aware  of  any  rule  of  law  by  which  we  can 
import  such  a  covenant  into  the  lease  which  the 
lease  itself  does  not  contain.  As  a  general  rule 
we  all  know  that  the  Common  Law  of  England 
is  distin fished  from  almost  all  other  laws  by  the 
fact  that  it  obliges  people  when  they  wish  to  make 
contracts,  to  insert  the  stipulations  by  which  they 
intend  to  be  bound ;  and  it  does  not  imply  con- 
tracts and  agreements  to  anything  like  the  extent 
that  most  other  laws  do.  No  doubt  there  are 
circumstances  under  which  contracts  may  be 
implied,  but  the  general  rule  of  law  is  caveat 
emptor — let  him  who  wishes  to  have  a  particular 
stipulation  for  his  benefit  take  care  to  have  that 
stipulation  inserted  in  the  contract.  I  see  no 
reason  why  this  obligation  should  be  excepted 
from  what  I  consider  to  be  the  genersJ  law.  If 
the  tenant,  upon  looking  over  the  farm,  thoueht 
it  was  for  his  advantage  to  have  this  done,  and  to 
have  certain  fences  which  were  in  the  possession 
of  the  landlord  kept  in  repair  in  order  that  his 
cattle  might  be  protected,  he  should  have  inserted 
a  covenant  in  the  lease  that  the  landlord  would  keep 
those  fences  in  repair,  just  as  the  landlord  has 
taken  care  to  insert  a  covenant  on  the  part  of  the 
tenant  to  keep  in  repair  the  fences  which  are  de- 
mised to  him.  Therefore  I  agree  with  the  Lord 
Justice  that  this  claim  cannot  be  sustained. 


The  second  claim  arose  under  the  following 
circumstances : — 

In  June  1868  Bennett  was  negotiating  with  one 
Bush,  Mr.  Adeane's  agent,  for  the  lease,  and  there 
was  evidence  that  during  the  negotiations  Bush, 
on  one  occasion,  told  Bennett  that  he  was  authorised 
to  say  that  the  game  on  the  estate  would  not  be  let 
any  more,  but  would  be  killed  down  and  the  game- 
keepers would  be  all  sent  away ;  that  the  change 
could  not  take  place  till  the  end  of  the  season,  as 
the  game  had  been  let  down  to  that  time  to  a  Mr 
Bennie ;  but  that  after  that  time  only  one  man 
would  be  kept  to  kill  vermin  and  rabbits,  and  a 
similar  promise  was  afterwards  given  by  Mr. 
Adeane  himself.  There  was  also  evidence  that 
Bennett  several  times  stated  that  the  farm  would 
be  of  no  use  to  him  unless  the  game  was  killed 
down,  and  that  he  would  take  the  farm  only  on 
that  understanding. 

In  Ang.  1868  the  lease  was  executed,  and  it 
contained  provisions  reserving  the  game  to  the 
landlord,  but  it  contained  no  provision  for  keeping 
down  the  game. 

In  spite  of  the  promise  given  by  Bush,  the  game 
was  let  again  at  the  end  of  the  season,  and  such  a 
quantity  of  game  was  kept  that  Bennett  said  that 
he  had  occupied  the  farm  at  a  considerable  loss, 
and  he  now  claimed  a  sum  of  £1000  as  compensa- 
tion. 

The  Master  of  the  Bolls  held  that  the  claim 
failed,  as  being  an  attempt  to  vary  a  written  contract 
by  a  parol  agreement,  and  that  the  agreement 
was  also  void  under  the  Statute  of  Frauds.  , 

From  this  decision  Bennett  appealed. 

Southgaie,  Q.C.  and  CracknaU  in  support  of  the 
appeal. — The  objection  of  the  lapse  of  time  which 
was  raised  against  our  other  claim  cannot  avail 
against  this  claim,  for  it  is  founded  on  contract. 
The  verbal  agreement  as  to  killing  down  the  game 
was  collateral  to  the  lease,  and  is  a  good  binding 


a^eement.  In  Morgan  v.  QrifUh  (23  L.  T.  Bep. 
K  8.  783 ;  L.  Bep.  6  Ex.  70)  where  the  plaintiff 
refused  to  sign  a  lease  of  certain  land  unlesa  the 
defendant  promised  to  destroy  the  rabbits  on  the 
land,  a  verbal  agreement  to  do  so  was  held  to 
be  good,  as  being  collateral  to  the'  written  lease. 
Lindley  v.  Lac&y  (11  L.  T.  Bep.  N.  8.  273;  17 
C.  B.,  N,  8.,  579)  shows  that  the  fact  that  the  lease 
contains  provisions  relating  to  the  same  subject  as 
the  verbal  agreement  does  not  invalidate  the  latter. 
Oherry  v.  Heming  (4  Ex.  631)  shows  that  a  INurol 
agreement,  when  performed  on  one  side  witnin  a 
year,  does  not  come  within  the  4th  section  of  the 
Statute  of  Frauds,  inasmuch  as  that  enactment 
applies  only  to  contracts  not  to  be  performed  on 
eitner  side  within  the  year.  In  the  present  case 
the  verbal  contract  was  performed  on  our  side  in 
two  months  by  the  execution  of  the  lease,  which 
took  place  on  the  faith  of  the  verbal  agreement. 
They  also  cited. 

Jervia  v.  Beiridgef  28  L.  T.  Bep.  N.  S.  481 ;  I«.  Bep. 
8  Ch.  351. 

Frift  Q.C.  and  Bromehsad  for  the  executors.— 
As  the  lease  contains  provisions  as  to  game,  it 
dearly  overrides  any  prior  verbal  arrangements 
which  may  have  been  made  with  regard  to  game. 
At  all  events  the  agreement  is  void  under  the 
Statute  of  Frauds,  for  it  was  an  agreement  ran- 
nins  over  eight  years,  and  could  not  be  performed 
within  a  year. 

Without  calling  for  a  reply. 

Lord  Justice  Jaices  said :  I  am  unable  to  ooncur 
with  the  opinion  of  the  Master  of  the  Bolls  as  to 
this  claim.  It  .appears  to  me  that  there  is  abun- 
dant evidence,  and  evidence  of  a  satisfactory  kind, 
such  as  one  likes  to  get  when  there  is  anytning  in 
addition  to,  or,  as  we  may  call  it,  anytning  col- 
lateral to  a  bargain  which  is  reduced  into  writing. 
We  have  here  the  evidence  of  the  claimant  him- 
self, and  the  evidence  of  the  agent  of  the  other 
contracting  party,  who  was  present  at  the  nego- 
tiation between  them,  and  then  we  have  the 
statement  of  the  lad^  who,  in  my  view,  really 
corroborates  all  that  is  material  and  essential  to 
be  averred  in  this  case — ^that  is  to  say,  that  while 
an  agreement  was  being  negotiated  for  a  lease,  it 
being  a^^reed  that  the  lease  should  contain  certain 
stipmations  only,  a  promise  was  made  that  the 
game  of  which  the  tenant  was  then  complaining 
should  be  so  dealt  with  as  not  to  amount  to  a  serious 
nuisance  to  the  tenant.  That  was  the  substance 
of  it.  The  substance  of  the  agreement  was  not 
that  there  was  to  be  no  game  at  all,  or  that  game 
was  not  to  be  preserved  in  a  reasonable  and 
moderate  way,  but  that  there  was  not  to  be  a 
quantity  of  game  kept,  and  that  the  landlord  was 
not  to  Keep  an  army  of  gamekeepers,  but  such  an 
amount  of  game  as  one  keeper  would  be  sufficient 
to  deal  with,  and  that  the  nares  and  rabbits,  the 
principal  subject  of  complaint,  were  to  be  dealt 
with  in  a  particular  wa^  by  the  tenant  to  whom 
Mr.  Adeane  was  not  willing  to  grant  power  by  the 
lease  at  all,  but  it  was  to  be  done  by  a  person 
named  by  Mr.  Adeane.  That  is  a  different  thing 
from  any  power  given  in  the  lease  to  the  tenant 
merely  resulting  in  a  counter  claim  against  Mr. 
Adeane  if  he  should  not  substantially  oomply  with 
his  bargain,  which  was  that  the  game  should  not 
be  a  nuisance.  I  am  of  opinion  that  the  tenant 
has  a  very  good  claim  at  law.  I  am  unable  to 
distinguish  this  case  myself  from  the  case  in  the 
Exchequer  (Morga/n  v.  QrigUh,  23  L.  T.  Bep.  N.S. 
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788 ;  L.  Bep.  6  Ex.  70).  I  am  quite  certain  there 
would  be  a  good  claim  in  equity  a^inst  the  estate 
of  Mr.  Adeane,  who  has  been  making  money^  fi*om 
the  game  b;^  lettins  the  shooting.  That  bemff  so, 
I  am  of  opinion  that  Mr.  Bennett  is  entitl^  to 
this  daim  against  the  estate.  I  think,  upon  the 
whole,  as  the  person  really  interested  is  the  in&nt 
son  of  Mr.  Adeane,  that  it  is  better  for  him  that 
the  claun  should  be  allowed  than  that  he  should 
grow  up  in  the  country  under  the  notion  that  he 
was  not  to  pay  a  claim  of  this  Idnd  by  a  tenant. 

Lord  Justice  Melush. — I  am  of  the  same 
opinion.  No  doubt,  as  a  rule  of  law,  if  parties 
enter  into  negotiation  respecting  the  terms 
of  a  bargain,  and  afterwards  reduce  the  bargain 
into  writing,  verbal  evidence  will  not  be  admitted 
to  introduce  some  additional  terms  into  the  agree- 
ment; but,  nevertheless,  what  is  called  a  coUateral 
agreement,  where  the  parties  have  entered  into  an 
agreement  for  a  lease  or  any  other  agreement 
under  seal,  may  be  made  in  consideration  of  one 
of  the  parties  executing  that  lease,  unless,  of 
course,  tne  stipulation  contradicts  the  lease  itself. 
I  quite  agree  that  an  agreement  of  that  kind  is  to 
be  rather  closely  watched,  and  that  we  should  not 
admit  it  without  seeing  clearly  that  it  is  sub- 
stontially  proved.  Indeed,  I  may  say  that,  this 
beinff  a  case  between  landlord  and  tenant,  if  there 
had  oeen  no  evidence,  except  Mr.  Bennett's  own 
evidence,  and  the  agreement  had  been  alleged  to 
have  been  made  in  an  interview  between  him  and 
Mr.  Adeane,  when  nobody  else  was  present,  I 
should  have  thought,  and  most  probably  it  would 
have  been  the  duty  of  the  court  to  say,  that  that 
evidence  was  not  satisfactory  enough  for  the  court 
to  act  upon.  But  in  this  case  it  appears  to  me 
that  the  agreement  is  proved  in  the  most  satis- 
fiu^ry  manner,  and  it  is  also  proved  that  it  vras 
not  intended  to  be  part  of  the  agreement  con- 
tained in  the  lease,  and  which  was  afterwards 
reduced  into  writing  and  made  into  a  deed,  but 
that  it  was  intended  to  be  collateral ;  for,  according 
to  the  evidence,  which  to  some  extent  is  con- 
firmed by  Lady  Elizabeth  (the  lessor's  widow),  it 
was  distinctly  said  that  the  lease  was  to  be  in  the 
ordinary  form  of  Mr.  Adeane's  leases  respecting 
game.  But,  nevertheless,  he  stipulated  that  he 
himself  would  behave  in  a  particular  way  with 
reference  to  the  powers  which  were  to  be  reserved 
to  him  by  the  lease.  It  would  be  contrary  to 
oommon  sense  and  justice,  if  we  consider  what 
this  case,  supposing  it  to  be  true,  is,  to  hold  that 
the  tenant  could  make  no  daim  in  respect  of 
the  verbal  agreement.  The  case  is  this:  Mr. 
Bennett,  finding  a  vast  quantity  of  game  upon 
the  farm  says,  '*  It  is  impossible  that  I  can  take  it 
with  that  quantity  of  game  on  it,"  and  then,  even 
aocording  to  Lady  Elizabeth,  it  is  quite  plain  that 
Mr.  Adeane  did  say  this:  "You  need  not  care 
about  that,  because  I  am  in  such  a  state  of  health 
that  I  no  longer  want  the  shooting  myself.  I  am 
not  goinff  to  continue  letting  it.  All  the  keepers 
will  he  dismissed  except  one,  and  in  the  result 
yon  need  not  be  afraid  of  the  quantity  of  game." 
The  lease  having  been  executed  on  the  faith  of 
ibat  a^preement  so  made,  and  upon  those  repre- 
sentations so  made,  J  say  it  would  be  contrary  to 
the  ordinary  rules  of  justice  if  the  tenant  were  to 
have  no  remedy  for  loss  sustained  by  breach  of 
that  agreement.  There  is  no  imputation  against 
Mr.  Adeane  himself,  because,  I  think,  it  appears 
that  he  had  got  into  such  an  infirm  state  of  health 
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that  he  vras  incapable  of  managing  his  afiairs; 
and  accordingly  tne  shooting  was  re-let,  and  the 
game  kept  up  as  much  as  ever.  That  is  a  matter 
to  be  inquired  into ;  but  all  we  have  to  say  now  is 
that  this  verbal  agreement  is  binding  in  point  of 
law,  and,  assuming  that  there  has  been  damage 
sustained,  that  Mr.  Bennett  is  entitled  to bepaid 
the  damage  out  of  Mr.  Adeane's  estate.  Tnere 
vrill  be  an  inquiir  as  to  the  amount,  and  he  must 
have  the  costs  of  this  part  of  his  claim,  but  they 
must  be  entirely  distincc  from  the  costs  of  all  the 
rest  of  the  claim.  It  is  like  the  case  of  any  other 
creditor.  Mr.  Bennett  is  in  this  case  a  mere  creditor 
of  the  estate. 

Solicitors  for  the  executors.  Lake  and  Co, 
Solicitor  for  Mr.  Bennett,  0.  P.  QreerMU, 


V.C.  B^COirS  COUBT. 

Beported  by  the  Hoii.Bobibt  Butlsb  end  F.  Gould, 
Esq.,  Burri8t6r8<ftt-]air. 

Saturdanf  Aug.  2, 1873. 
Ex  parte  The  Bectob  op  Glatpole. 

BaUway  compawy — Pwr chase  of  glebe  lands— Be- 
investment  of  purchase-money — Inwrovement  of 
parsonage  house — Lands  Clauses  Consolidation 
Act  1846,  s,  69.  ^ 

Money  paid  into  court  in  respect  of  certain  portions 
of  glebe  land  taken  hy  a  railway  company  for  the 
purposes  of  thevr  unaertdkingt  ordered  to  be  paid 
to  the  secretary  of  the  bish(^  of  the  diocese  on  his 
undertaking  to  apply  it  in  the  improvement  of  the 
parsonage  nmuse. 

This  was  was  a  petition  on  behalf  of  the  Bev. 
C.  F.  Flumtre,  rector  of  Claypole,  Lincolnshire 
for  the  investment  of  a  sum  of  3901.  158.  bd. 
Consols,  representing  a  sum  of  3601.  paid  into 
court  in  the  year  lo51  by  the  Ghreat  I^orthem 
Bailway  Company,  in  respect  of  certain  portions 
of  the  glebe  lands  belonging  to  the  rectory  of 
Claypole,  which  the  company  had  taken  for  the 
purposes  of  their  undertaking. 

In  1857  an  order  was  made  directing  payment 
of  the  dividends  to  the  then  rector  of  C&ypole  and 
his  successors. 

The  petition  stated  that  the  parsonage  house  at 
Claypole  required  certain  alterations  and  improve- 
ments to  be  made  to  it,  and  that,  subject  to  the 
sanction  of  the  court,  the  petitioner  had  entered 
into  a  contract  for  the  execution  of  such  altera- 
tions and  improvements  for  the  sum  of  5681.  And 
the  petition  prayed  that  upon  the  completion  of 
such  alterations  and  improvements  being  cer- 
tified, the  sum  of  390Z.  lbs,  Bd.  Consols  might  be 
sold,  and  the  proceeds  paid  to  the  petitioner,  he 
undertaking  duly  to  apply  the  same. 

Both  the  bishop  of  the  diocese  and  the  patron 
of  the  living  approved  of  the  money  being  applied 
in  this  manner. 

Kay,  Q.C.  and  WdUer,  in  support  of  the  petition 
referred  to 

The  Lands  Olauses  CJonsolidation  Aot  1845,  a.  69 ; 
E«  pa/rte  The  Buehvnghamshire  Raihoay  Company, 

14  Jar.  1065 ; 
Re  Dcms*  Estate,  8  De  G.  &  J.  144 ; 
Ex  parte  The  Incumhent  of  Whitfield,  IJ.  &  H.  610 ; 
Be  Dwmmen's  wiU,  2  De  G.  J.  &  S.  515 ;  12  L.  T.  Bep. 

N.  S.  626 : 
Be  Leigh's  Estate,  25  L.  T.  Bep.  N.  8.  644 ;  L.  Bep.  8 

Ch.887. 

Stevens  appeared  for  the  railway  company. 
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The  Yige-Ghahcsllob  made  an  order  directing 
the  money  to  be  paid  to  the  secretary  of  the  bishop 
of  the  dibcese,  on  his  undertaking  to  apply  it,  ana 
ordered  the  costs  to  be  paid  acooraing  to  the  Act. 
Solicitor  for  the  petitioner,  /.  W.  Hickin, 
Solicitors  for  the  company,  Johnston,  FtMrquhcur, 
and  Leech. 

COUBT  OF  QUEER'S  BENCH, 

Beported  by  J.  Sho&ti  and  M.  W.  McKbt.t.ar,  Eaqrs., 

BarriBtera-at-lAW. 

Wednesday,  May  28, 1878. 
BoBEBTs  (app.)  V.  HuMPHBSYs  (resp.) 

Sale  of  vntoxicaMng  liquors  within  prohibited  hou^s 
— Bond  fide  traoelters — Onus  of  proof— Honest 
thottgh  mistaken  belief  that  persons  supplied  are 
bona  -fide  travellers — Licensing  Act  1872  (35  ^ 
36  Vict.  c.  94),  ss.  24,  51. 

If  a  person  licensed  to  sell  intoxioatin^  liquors  on 
his  premises  supplies  persons  withvn  the  hov/rs 
prohibited  by  the  Licensing  Act  (35  ^  36  Vict.  c. 
94),  s.  24,  the  onus  lies  upon  him  of  showing  that 
the  persons  so  supplied  are  bond  fide  travellers. 

Quaere,  whether  the  existence  of  am  honest;  though 
mistaken  belief  on  his  paH  thai  the  persons  so 
supplied  are  bond  fide  travellers,  is  sufficient  to 
exempt  him  from  UabHity  under  the  Act. 

Case  stated  by  justices  under  20  &  21  Yict.  c.  43 : 

1.  At  a  petty  sessions  holden  at  Ejnfi;'s  Heath, 
in  and  for  the  Northfield  division  of  the  county  of 
Worcester,  on  the  6th  Sept.  1872,  the  appellant 
Morris  Boberts  appeared  in  answer  to  an  imorma- 
tion  under  the  statute  35  &  36  Yict.  c.  94,  known 
as  the  Licensing  Act  1872,  charing  that  he  being 
a  person  licensed  to  sell  intoxicating  liquors  by 
retail  to  be  drunk  and  consumed  on  uie  premises, 
did  on  Sunday,  the  1st  Sept.  1872,  at  the  parish  of 
King's  Norton,  in  the  said  county,  open  his  house 
and  premises  for  the  sale  of  intoxicating  liquors 
during  the  time  such  premises  are  directed  to  bo 
closed,  that  is  to  say,  at  the  hour  of  ten  minutes 
past  eleven  o'clock  in  the  forenoon  of  the  said  day, 
otherwise  than  for  a  bond  fide  traveller  or  to  persons 
lodging  in  his  house,  such  premises  being  situated 
beyond  the  city  of  Lonaon,  and  the  liberties 
thereof,  and  the  parishes  and  places  subject  to  the 
jurisdiction  of  the  Metropolitan  Boaxxl  of  Works, 
and  beyond  the  four  mile  radius  of  Charing-cross. 

2.  Upon  the  hearing  of  the  information  it  was 
proved  by  Richard  Humphreys,  superintendent  of 
police,  that  at  ten  minutes  past  eleven  o'clock  in 
the  forenoon  of  the  day  named  he  visited  the  ap- 
peUant'spremises,  known  as  the  Sherborne  Hotel 
and  St.  Helena  Gtirdens,  situate  in  the  Sherbome- 
road,  Balsall-heath,  in  the  county  of  Worcester, 
about  200  yards  outside  the  boundary  of  the 
borough  of  Birmingham,  in  the  county  of  War- 
wick, m  a  direct  line  and  within  a  distance  of  400 
yards  by  road ;  that  he  found  there  nineteen  per- 
sons, having  the  appearance  of,  and  being  in  his 
judgment  and  opinion,  Birmingham  artizans,  and 
some  were  in  their  working  clothes.  They  were 
orderly  and  sober,  dispersed  about  the  house  and 
gardens ;  some  were  seated ;  they  were  drinking, 
for  the  most  part,  ale,  and  some  were  smoking. 
The  manager  of  the  appellant's  establishment  in- 
formed him  that  none  out  bond  fide  travellers  were 
admitted,  and  that  every  precaution  was  taken  to 
prevent  the  admission  of  persons  who  were  not 
bond  fide  travellers.    Humphreys  asked  the  men 


their  names  and  addresses.  They  without  hesita- 
tion, and  with  one  exception  (a  man  who  had 
oome  from  Oldbury,  seven  miles  distant)  stated,  in 
the  presence  of  the  manager,  that  thev  came  from 
central  parts  of  the  town  of  BirmingWn,  at  dis- 
tances varying  from  a  mile  and  three  quarters  to 
two  miles  and  a  half,  which  Humphreys  subse- 
quently, upon  inauiry,  found  to  be  correct.  It  did 
not  appear  whetner  they  had  travelled  or  were 
about  to  travel  any  farther,  nor  did  any  of  them 
make  assertion  to  that  effect. 

3.  Counsel  for  the  appellant,  called  William 
Benbow,  a  superannuated  sergeant  of  the  Bir- 
mingham police,  who  deposed  that  he  was  em- 
ployed by  the  appellant,  and  was  placed  at  the 
entrance  to  the  premises  expressly  for  the  purpose 
of  preventing  as  &r  as  possible  admission  to  the 
appellant's  premises  during  prohibited  hours,  of 
any  other  meai  bond  fide  travellers,  and  acting  on 
tiie  appellant's  orders,  he  questioned  all  persons 
applymg  for  admission  as  to  whence  and  the  dis- 
tance they  had  come ;  that  four  of  them  told  him 
that  they  had  come  from  Leicester  on  the  nif^t 
previous,  and  had  come  that  morning  from  Aston, 
three  miles  off;  others  from  WalasJl,  one  from 
Oldbury,  and  some  from  the  fiEurther  side  of  the 
town  of  Birmingham,  and  no  one  was  admitted 
who  did  not  state  that  he  had  oome  more  than 
three  miles,  and  anyone  who  had  given  such 
answers  as  were  ^ven  to  Humphreys  would  have 
been  refused  admittance,  and  that  admittance  was 
refused  to  all  those  whose  answers  to  his  inquiries 
were  unsatisfEwstory.  It  appeared  that  two  notices 
in  large  type  were  posted,  one  at  the  entrance,  and 
the  other  m  a  conspicuous  place  within  the  pre- 
mises, to  the  effect  that  none  but  travellers  were 
admitted.  The  appellant's  manager  gave  similar 
evidence,  and  deposed  that  he  in  his  turn  ques- 
tioned the  persons  applying  for  refreshments,  and 
did  not  supply  them  unless  their  answers  were 
satisfactory. 

4.  Upon  this  evidence  the  appellant's  counsel 
contended,  on  the  authority  of  Ta/uhr  v.  Huti^ 
ph/reys  (17  0.  B.,  N.  S.,  537 ;  4  L.  T.  Rep.  N.  S. 
514) ;  Peache  v.  Gohnan  (35  L.  J.  118,  M.  C.) ; 
Peplow  V.  Bichardsm  (L.  Bep.  4  G.  P.  168) ;  Davis 
V.  Sorace  (19  L.  T.  Bep.  N.  S.  789 ;  L.  Bep.  4 
0.  P.  172);  Morgan  v,  Hedger  (L.  Rep.  6  C.  P. 
485) ;  and  Copley  v.  Burton  (22  L.  T.  Rep.  N.  S. 
888;  5  L.  Bep.  G.  P.  489);  that  the  onus 
of  proof  that  the  persons  were  not  bond  fide 
travellers  rested  upon  the  complainant,  that  the 
distances  which  the  persons  had  oome  constituted 
them  bond  fide  travellers;  that  the  appellant  had 
used  due  diligence,  and  exercised  every  reason- 
able precaution  to  prevent  an  infraction  of  the 
law,  and  that  was  all  that  could  be  required  of  him, 
and  that  it  was  impossible  further  to  test  the 
truth  or  folsehood  of  the  representations  which 
the  men  had  made. 

5.  The  justices  were  of  opinion,  first,  that  the 
persons  found  on  the  premises  were  not  all  bond 
fide  travellers.  Secondly,  that  inasmuch  as  upon 
certain  misrepresentations  made  by  persons  who 
were  not  bond  fide  travellers  intoxicating  liquors 
had  been  obtained  by  them,  sufficient  diligence 
had  not  been  used.  That  the  oases  cited  were 
not  applicable  to  the  present  case,  as,  although  it 
had  been  ruled  before  the  Licensing  Act  1872, 
that  the  onus  of  proving  that  the  persons  found 
on  the  premises  were  not  within  the  exception 
rested  on  the  complainant,  that  Act  had,  by  the 
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foniih  poraffraph  of  the  fifty-first  Bection,  mate- 
ijaDyalterea  the  law  in  that  respect.  It  enacts 
that  "Any  exception,  exemption,  proviso,  excase, 
or  qualification,  whether  it  does  or  does  not  accpm- 

E^be  description  of  the  offence  in  this  Act»  ma^ 
yed  by  the  defendant,  bat  need  not  be  speci- 
r  negatived  in  the  information,  bat  it  so 
specified  or  negatiyed  no  proof  in  relation  to  the 
matter  so  specified  or  negatived  shall  be  reqaired 
on  the  port  of  the  informant  or  complainant,  and 
in  all  cases  of  snmmary  proceedings 'under  this 
Act  the  defendant  and  his  wife  shall  be  competent 
to  give  evidence." 

6.  In  the  present  case  the  exception  was  in 
faroor  of  bond  fide  travellers ;  it  was  specified  in 
the  information ;  it  was  not  reqaired  to  be  nega- 
tived on  the  part  of  the  informer.  The  def enduit 
was  at  libertv  to  prove  it  if  he  could ;  bat,  in  the 

? pinion  of  the  justices,  he  had  failed  to  do  so. 
hey  therefore  convicted  him  in  the  pen^ty  of  5Z. 
and  costs. 

7.  The  appellant  being  dissatisfied  with  the 
decision,  demanded  a  case  under  the  20  &  21 
Yict.  c.  43,  which  we  state  and  sign  accordingly. 

(Signed)  Thomas  Lanb. 
j.  f.  swikburn. 
Objlrlbs  Batcuff. 
Poland,  for  the  appellant,  contended  that  the 
oonyiction  was  wrong.  The  Licensing  Act  1872, 
35  &  36  Yict.  c.  94,  does  not  throw  the  onus  on 
the  defendant  of  proving  that  the  persons  supplied 
within  the  prohibited  hours  are  bond  fide  travellers. 
Sect.  24  enacts  that,  **  subject  as  hereinafter  men- 
tioned, all  premises  on  which  intoxicating  liquors 
are  sold,  or  exposed  for  sale  by  retail,  shall  be 
closed  as  follows,  &o.  Any  person  who  sells  or 
exposes  for  sale,  or  opens  or  keeps  open  premises, 
for  the  sale  of  intoxicating  liquors  during  the 
time  that  such  premises  are  directed  to  be  closed 
by,  or  in  pursuance  of,  this  section,  or  daring  such 
time  as  aforesaid,  allows  any  intoxicating  liquors 
to  be  consumed  on  such  premises,  shall  for  the 
first  ofience  be  liable  to  a  penalty  not  exceeding  101., 
and  for  any  subseauent  offence  to  a  penalty  not  ex- 
ceed 202.,"  &0.  Tnen  comes  a  proviso  that  **  none  of 
the  provisions  contained  in  this  section  shall  pre- 
clude a  person  licensed  to  sell  an^  intoxicating 
liquor  to  be  consumed  on  the  premises,  from  sell- 
ing such  liquor  to  bond  fide  travellers,  or  to  persons 
lodging  in  his  house."  Sub-section  4  of  sect.  51, 
on  which  the  justices  relied,  is  nothing  more  than 
a  repetition,  with  the  addition  of  two  words,  not 
material,  of  the  previously  existing  enactment  in 
sect.  14  of  11  &  12  Yict.  c.  43.  The  Legislature 
could  never  have  intended  to  make  liable  tu  punish- 
ment an  innocent  man  who  is  induced  by  the  false 
statements  of  a  pretended  traveller  to  admit  him 
to  his  premises,  and  to  supply  him  with  liquor. 
The  defendant  did  all  in  his  power  to  prevent  the 
admission  of  anjr  person  other  than  bond  fide  tra- 
ToUers,  and  the  justices  do  not  find  that  he  did  not 
honestly  believe  that  the  persons  to  whom  the 
liquor  was'supplied  were  bond  fide  travellers. 
[Blackburn,  J. — The  question  of  bona  fides  is  not 
raised  for  ]as  by  the  case.  The  justices  would  no 
doubt  mitigate  the  penalty  where  the  offender  has 
been  tricked  into  the  commission  of  the  offence.] 
The  conviction  is  directly  opposed  to  the  case 
of  Tanjhr  v.  Humphreys  (sup.),  where  it  was 
held  that  as  the  exception  in  the  11  &  12 
Vict.  c.  49,  s.  1,  of  ''refreshment  for  tra- 
vellers,"   was  contained   in   the  clause  creating 


the  prohibition,  the  burthen  of  showing  that  the 
prohibition  has  been  infringed,  and  that  the  case 
IS  not  within  the  exception,  is  cast  upon  the  in- 
former ;  and  that  if  the  innkeeper  believes,  and  has 
reason  to  believe  (of  which  the  magistrates  are  the 
judges)  when  he  supplies  the  liquor,  that  he  is 
supplying  refreshment  for  a  "  traveller,"  he 
ougnt  not  to  be  convicted.  In  Davis  v.  Scraee 
(sup,)  a  metropolitan  jtolice  magistrate,  having 
convicted  an  innkeeper,  under  2  &  3  Yict. 
c.  47,  s.  42,  for  opening  his  house  for  the  sale 
of  wine,  &c.,  before  one  in  the  afternoon  of 
Sunday,  the  same  not  being  then  for  the  re- 
freshment of  travellers,  on  the  ground  that  the 
defendant  was  bound  to  prove  that  his  guests  were 
travellers,  in  order  to  oring  himself  within  the 
exception  of  that  statute,  according  to  the  proviso 
contained  in  the  14th  section  of  11  &  12  Vict.  c. 
43,  it  was  held  by  the  Court  of  Common  Pleas,  on 
appeal,  that  the  conviction  was  wrong,  the  words 
"  except  refreshment  for  travellers  "  not  being  an 
*'  exemption,  exception,  proviso,  or  condition  in  the 
statute  on  which"  the  information  was  framed, 
within  the  words  of  the  proviso  in  11  &  12  Yict.  c. 
43.  [Blackbuen,  J. — Assuming  that  the  words 
bond  fide  travellers  in  the  present  Act  mean 
persons  bond  fide  believed  to  be  travellers,  still 
sect.  51,  sub-sect.  4,  casts  upon  the  innkeeper  the 
onus  of  proving  this.  The  facts  of  the  present 
case  do  not  show  that  he  attempted  to  do  so.] 
Besi  V.  Ivens  (7  C.  &  P.  213),  which  shows  that  it 
is  an  indictable  offence  at  common  law  for  an  inn- 
keeper to  ref  iise  to  receive  travellers,  and  Morgovn  v. 
Hedger  (L.  Bep.  5  C.  P.  485),  and  Copley  v.  Bv/rUm 
(sup,)  were  referred  to  ;  in  the  latter  of  which  cases 
it  was  laid  down  that  where  the  landlord  of  an 
ordinary  alehouse  is  charged  with  opening  his 
house  cmring  the  prohibited  hours  on  Sunday  "  for 
the  sale  of  wine  and  beer,  otherwise  than  as  re- 
freshment for  travellers,"  it  should  be  clearly 
proved,  not  only  that  liquor  was  sold  to  persons 
who  were  not  travellers,  but  also  that  the  landlord 
knew,  or  had  reason  to  believe,  that  they  were  not 
travellers,  or  did  not  care  to  inquii^e  whether  they 
were  travellers  or  not.  [Blackbuen,  J. — We  are 
all  agreed  that  the  onus  is  on  the  appellant  to  show 
that  the  persons  supplied  with  drink  in  his  house 
during  the  prohibited  hours  come  within  the  ex- 
ception in  the  statute  of  "  bona  fide  travellers." 
Wnat  we  are  not  agreed  upon,  and  what  we  desire 
the  counsel  for  the  respondent  to  direct  his  atten- 
tion to,  is  how  far  an  honest  thoucch  a  mistaken 
belief  on  the  part  of  the  landlord  that  the  persons 
supplied  were  bona  fide  travellers  is  a  defence ;  and 
in  the  next  place  how  far  the  existence  of  such  an 
honest  belief  is  shown  by  the  facts  stated  in  the 
case.] 

Willis,  for  the  respondent,  contended  that  the 
offence  was  committed  if  the  persons  served  with 
liquor  within  the  prohibited  hours  were  not  in  fact 
JotKi^^de  travellers,  and  that  belief  that  they  were 
so,  however  honest,  would  not  exempt  the  landlord 
if  it  were  incorrect  in  fact.  Ana  the  onus  of 
proving  that  the  persons  supplied  are  bond  fide 
travellers  is  on  the  landlord,  oub-seot.  4  of  sect. 
51  of  the  Act  expressly  provides  that,  "  any  excep- 
tion, exemption,  proviso,  excuse,  or  qualification, 
whether  it  does  or  does  not  accompany  the  descrip- 
tion of  the  offence  in  this  Act,  may  be  proved  by 
the  defendant  but  need  not  be  specified  or  nega- 
tived in  the  information;  but  if  so  specified  or 
i  negatived,  no  proof  in  relation  to  the  matters  so 


292 


MAGISTRATES*  CASES. 


Q.B.] 


BOBBBTS  (app.)  V.  HUKFHBBTS  (rOSp.)' 


[Q.B. 


specified  or  negafcived  shall  be  required  on  the 
part  of  the  informant  or  complainant/'  Ac  The 
offence  under  the  statute  is  the  keeping  of  the 
house  open  during  certain  hours;  and  a  statute 
TDAj  be  infringed  notwithstanding  that  the  parl^ 
infringing  it  honestly  believes  he  is  doing  what  is 
lawful.  In  Mordm  v.  Porter  (7  C.  B.,  N.  8.,  641), 
it  was  held  that  a  psrty  trespassing  in  pursuit  of 
game  under  1  A  2  will.  4,  c.  32,  s.  30,  is  not  the 
less  guilty  of  the  offence  because  he  bond  fide 
believes  that  he  has  the  licence  of  the  occupier  to 
shoot  over  the  land.  In  Httdaon  v.  Macros  (4 
B.  &  S.  585),  it  was  held  that  a  person  accused  of 
fishing  within  the  prohibited  hours  in  water  where 
another  person  had  a  private  right  of  fishery, 
could  not  justify  himself  under  the  bond  fide^  but 
mistaken  notion  of  the  existence  of  a  right  of 
fishing  hj  the  public  in  the  water  in  question.  As 
to  the  existence  in  point  of  fact  of  honest  belief  on 
the  part  of  the  present  appellant  that  the  persons 
served  were  bond  fide  travellers,  the  justices  do 
not  find  either  way  in  the  case  as  stated. 

Poland^  in  replv,  referred  to  Heame  v.  Oarton 
(2  E.  &  E.  66),  wnere,  on  the  construction  of  sect. 
168  of  The  Great  Western  Railway  Act  (5  &  6  Will. 
4,  c.  cvii.),  it  was  held  that  to  constitute  the  offence 
of  sending  bjr  the  railway  any  vitriol,  &c.,  without 
notice,  a  guilty  knowledge  on  the  part  of  the 
sender  was  necessary.  Lord  Campbell,  G.  J.,  said : 
*' Adtts  non  f<icU  reum  niei  meiis  nt  rea.  The  act 
with  which  the  respondents  were  charged  is  an 
offence  created  by  statute,  and  for  which  we  person 
committing  it  is  liable  to  a  penalty  or  imprison- 
ment. Not  only  was  there  no  proof  of  guilty 
knowledge  on  the  part  of  the  respondents,  but  the 
presumption  of  a  ^ilty  knowledge  on  their  part, 
if  any  could  be  raised,  was  rebutted  by  the  proof 
that  a  fraud  had  been  practised  upon  them  by 
Nicholas,  in  describinfir  the  goods  falsely,  just  as 
much  as  if,  after  harm&ss  goods  had  been  delivered 
by  him  for  consignment,  perilous  goods  had  been 
substituted  by  him  in  their  place,  without  the 
knowledge  of  the  respondents.  There  was  neither 
negligence  nor  moral  guilt  of  any  kind  on  their 
narts;  and  are  they  to  be  made  the  victims  of 
Nicholas'  fraud  P  I  am  inclined  to  think  that  they 
are  civilly  liable  to  the  company,  as  being  the 
persons  who  actually  sent  the  ^ods  by  the  rail- 
way ;  but  I  am  clearly  of  opinion  that  they  are 
not  criminally  liable  under  this  Act,  and  that 
Nicholas  was  the  person  against  whom  these 
proceedings  should  have  been  taken."  Peplow 
V.  Bicha/rdson  (L.  Bep.  4  G.  P.  168),  was  also 
referred  to. 

Blackbubn,  J. — In  the  present  case  the  charge 
against  the  appellant  is  under  the  Licensing  Act 
1872  (36  &  36  Vict.  c.  44).  This  Act  repeals  the 
Act  of  11  &  12  Yict.  c.  49,  but  to  a  certam  extent 
the  enactments  contained  in  the  two  statutes  are 
similar.  The  first  section  of  the  old  Act  prohibits 
the  sale  of  beer,  &c.,  during  certain  hours  on  Sunday, 
except  as  refreshment  for  travellers,  the  exception 
being  engrafted  on  the  description  of  the  offence. 
Upon  the  construction  of  this  section  several  cases 
were  decided  in  the  Court  of  Common  Pleas,  that 
court  holding  that  the  onus  of  proof  lay  upon  the 
prosecutor  to  negative  the  existence  of  the  excep- 
tion, and  to  show  that  the  persons  supplied  with 
liquor  within  the  prohibited  hours  on  Sunday  were 
not  in  fact  bona  fide  travellers.  In  one  case 
(Copley  V.  Bttrton,  ubi  sup.),  the  court  expressed  an 
opinion  that  the   belief  of  the  landlord  was  a 


material  element  in  the  offence,  and  that  he  ooold 
not  be  convicted  of  the  offence  unless  he  knowingly 
kept  his  house  open  for  persons  who  were  not 
traveUers.  It  is  not  necessary  to  inquire,  in  the 
present  case,  whether  these  decisions  of  the  Court 
of  Common  Pleas  were  or  were  not  correct.  The 
interpretation  put  upon  the  Act  by  these  cases 
did,  undoubtedly,  make  the  enforcement  of  the 
Act  a  matter  of  greater  difficulty,  and  made  it 
easier  for  innkeepers  to  keep  open  their  honses 
during  the  prohioited  hours.  The  Act  of  187% 
accordingly,  in  the  24th  section,  alters  altogether 
the  description  of  the  offence,  the  exception  being 
introduced  in  a  subsequent  clause.  Section  24 
makes  the  offence  to  consist  in  keeping  open  the 
house  at  all  during  the  prohibited  hours.  A  sabse- 
quent  and  distinct  clause  provides  that  '*  none  of  the 
provisions  contained  in  this  section  shall  preclude 
a  person  licensed  to  sell  any  intoxicating  liquor 
to  oe  consumed  on  the  premises,  from  selling  such 
liquor  to  bond  fide  travellers,  or  to  persons  lodg- 
ing in  his  house."  One  part  of  the  section  creates 
the  offence ;  a  subsequent  part  gives  a  ground  of 
defence;  and  accordmg  to  all  the  rules  of  pleading 
the  existence  of  this  cfefence  must  be  pleaded  by 
the  defendant.  Nor  is  this  all.  Sect.  51,  snb- 
sect.  4,  provides  that  "  any  exception,  exemption* 

Sroviso,  excuse  or  qualification,  whether  it  does  or 
oes  not  accompany  the  description  of  the  offence 
in  this  Act,  maj  oe  proved  by  the  defendant,  but 
need  not  be  specified  or  negauved  in  the  informa- 
tion, and  if  so  specified  or  negatived,  no  proof  in 
relation  to  the  matters  so  specified  or  negatived 
shall  be  required  on  the  part  of  the  informant  or 
complainant."  This  provision  of  the  Act  seems  to 
be  expressly  pointed  at  the  decisions  of  the  Court 
of  Common  Pleas,  on  the  interpretation  of  sect. 
14  of  Jervis's  Act  (11  &  12  Yict.  c.  43),  and  to 
make  it  necessary  for  the  defendant  to  prove  any 
exception  which  may  exist  in  his  favoor.  The 
justices  in  the  present  case  were,  therefore,  right 
m  holding  that  the  onus  lay  upon  the  appellant  to 
show  that  the  persons  suppliea  with  liquor  by  him 
within  the  prohibited  hours,  were  bond  fide  tra- 
vellers; and  as  it  has  been  found  as  a  fact  that 
all  the  persons  so  supplied  were  not  bond  fide  tra- 
vellers, the  appellant  has  failed  in  proving  at  least 
to  its  full  extent,  the  exception  in  his  favour. 
However,  as  the  Court  of  Common  Pleas,  in  the 
cases  referred  to,  seems  to  have  been  of  opinion 
that  the  innkeeper,  who  is  bound  to  receive  tra- 
vellers, if  he  bond  fide  believes  that  the  persons  he 
supplies  with  liquor  are  travellers,  is  not  guilty 
of  the  offence,  I  will  not  decide  on  the  case  as  fi4» 
present  stated,  whether  such  a  bond  fide  belief  on 
the  part  of  the  innkeeper  is  or  is  not  a  sufficient 
excuse,  though  I  am  inclined  to  think  it  is  not. 
Even  assuming  that  such  a  bond  fide,  though  mis- 
taken belief,  is  a  sufficient  excuse,  the  onna  of 
proving  that  he  entertained  such  a  belief  lay  on 
the  appellant,  and  the  &ct  is  not  in  the  present 
case  found  either  way.  This  being  so,  and  the 
onus  lying  on  the  appellant  to  prove  it,  I  am  in- 
clined to  think  that  he  did  not  raise  the  point  at 
all  before  the  justices.  As  my  brother  Quain 
differs  from  me  in  opinion  as  to  the  materiality  of 
the  appellant's  belier,  the  case  will  be  remitted  to 
the  justices  to  find,  as  a  fact,  whether  the  appel- 
lant did  actually  entertain  a  bond  fide,  though 
mistaken  belief,  that  all  the  persons  supplied  by 
him  were  bond  fide  travellers. 
QuAiN,  J. — I  agree  with  my  brother  Blaokbom 
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in  thinking  that  under  the  Act  of  1872  the  burthen 
of  proving  the  exemption  lies  npon  the  defendant. 
I  cannot  find  out  from  the  case  whether  the 
jostioes  were  or  were  not  of  opinion  that  the 
appellant  entertained  the  honest  belief  that  the 
persona  whom  he  supplied  within  the  prohibited 
nours  were  bond  fide  travellers.  They  only  find 
that  all  the  persons  found  on  the  premises  were 
not  in  &ct  bond  Me  travellers.  Bearing  in  mind 
the  decisions  of  the  Court  of  Common  Fleas  on  the 
salqeot  of  a  bond  fide^  though  mistaken  belief,  by 
theiimkeeper,  it  is  important,  I  consider,  that  this 
point  should  be  distinctly  found  in  the  case  before 
we  decide  it.  I  am  therefore  of  opinion  that  the 
case  ahouid  be  remitted  to  the  justices,  in  order 
that  they  should  find  this  point  one  way  or  the 
other. 

Abchibald,  J. — ^I  also  think  that  the  case  should 
be  remitted,  to  have  this  point  found.  It  is  a 
doubtful  point  whether  the  innkeeper's  bond  fide 
belief  that  the  persons  he  supplies  within  the  pro- 
hibited hours  are  bond  fide  travellers,  is  sufficient 
to  exempt  him  from  liability  under  the  statute. 
As  at  present  advised  I  am  rather  inclined  to 
doubt  that  this  is  so,  or  that  he  can  justify  himself 
otherwise  than  by  proving  that  the  persons 
supplied  were  in  fact  bond  fi&  travellers.  I  keep 
my  mind,  however,  open  upon  this  point,  on 
aooo  nt  of  the  importance  of  the  matter,  untill 
the  justices  shall  have  found  whether  such  a  bond 

£\  belief  did  in  &ot  exist  on  the  part  of  the 
dlord. 

CoLee  remitted  to  find  tohethsr  the  a^licant  had 
in  fact  an  honest  though  mistahen  belief  thcU 
the  persons  supplied  were  all  bond  fide  traveU 
lers  ;  the  Court  being  ofopimon  that  the  onus 
of  proof  is  upon  the  appelJUmt. 

Attorneys  for  appellant,  Qamlen  and  8or^  for 
CottreU,  Birmingham. 

Attorn^s  for  the  respondent,  MiUer  and  Qane^ 
for  Gem,  Birmingham. 


Monday,  June  16, 1873. 
Bs6.  V.  Fawlett. 

Qucurter  sessions — Appeal — Power  of  Justices  to 
make  rules  reguUUing  practice  —  Jaea^sonabls' 
ness  of  rule — Rule  requiring  entry  of  appeal  three 
days  before  sessions— 9  Cho.  4,  c.  61,  s.  27—12  Sr 
13  Viei,  c.  45,  s.  6. 

A  eaurt  of  quarter  sessions  has  no  fower  to  refuse  to 
allow  the  entry  of  an  appeal  against  the  refusal  of 
justices  to  grant  a  certtficate  for  a  licence,  on  the 
ground  of  nowcompUanee  wtih  a  rule  of  the  ses' 
•ions  requiring  that  appeals  must  be  entered  and 
the  grounds  of  appeal  given  to  the  clerk  of  the 
pea^x  three  dear  days  b^ore  the  first  day  of  ses' 
nons,  when  all  the  requirements  oj  9  Oeo,  4^  c.  61, 
8.  27,  have  been  compXied  with^ 

A  court  of  quarter  sessions  having  reused  solely  on 
such  a  ground  to  allow  an  appeal  to  be  entered 
on  the  first  day  of  sessions,  made  an  order  under 
12  ^  13  VicL  c  65,  s,  6  for  the  payment  of  costs 
hy  the  appellant  to  the  respondents,  as  on  an 
appeal  which  had  not  been  entered  or  prosecuted, 

Heta,  that  the  order  for  the  payment  of  costs  must  be 
quashed. 

Ih  this  case  a  rule  had  been  obtained  bv  8iUs, 
calling  upon  the  Justices  of  Northamptonshire  to 
show  cause  why  an  order  made  by  them  on  the 


17th  Oct.  1872,  relating  to  an  appeal  of  one  John 
Fawlett  against  a  decision  of  certain  iustices  of 
that  county,  refusing  him  a  licence  to  sell  excisable 
liquors  by  retail,  should  not  be  quashed. 

It  appeared  that  at  a  licensing  sessions  for  the 
district  of  Oundle,  in  Northamptonshire,  held  in 
Sept.  1872,  the  justices  had  refused  a  certificate  to 
Jonn  Fawlett,  who  thereupon  duly  gave  notice  of 
appeal  to  the  quarter  sessions,  and  entered  into 
the  required  recognizances.  The  quarter  sessions 
commenced  on  the  16th  Oct.,  and  the  first  day  for 
hearing  appeals  was  the  17th.  The  quarter  sessions 
had  made  a  rule  that  all  appeals  should  be  "  entered 
vrith  the  derk  of  the  peace  on  the  Saturday  pre- 
ceding the  sessions  at  which  such  appeals  are  to  be 
tried,  and  at  the  same  time  the  grounds  of  such 
appeals  are  to  be  given  to  the  clerk  of  the  peace." 
On  the  mormn^  of  the  17th  Oct.,  the  appellant's 
attorney  went,  before  the  assembling  of  the  court, 
to  the  office  of  the  clerk  of  the  peace,  in  order  to 
have  the  appeal  entered.  The  clerk  of  the  peace 
refused  to  enter  the  appeal,  on  the  ground  that  the 
requisites  laid  down  by  the  above  rule  had  not 
been  observed  bv  the  appellant.  The  court  of 
quarter  sessions  being  suosequently  applied  to  on 
behalf  of  the  appellant  to  enter  and  hear,  or  to 
enter  and  respite  his  appeal,  refused  to  do  so,  and 
made  an  order  that  the  appellant  should  pav  an 
agreed  sum  of  101,  as  costs  to  the  justices  whose 
order  was  appealed  against,  and  that  on  pay* 
ment  of  this  amount  the  recognizances  entered 
into  by  Fawlett  should  be  discharged.  This  order 
was  now  brought  up  by  certiorari. 

Merewether    showed    cause   against  the    rule, 
and   contended  that   the  quarter   sessions    had 

{>ower  to  miJce  the  rule  in  question  for  the  rel- 
ation of  the  practice  in  their  oourt,  there  being 
nothing  unreasonable  in  the  rule ;  and,  if  so,  the 
appellant  and  his  legal  advisers  were  bound  to 
know  of  its  existence  and  to  conform  to  it.  One 
reason  for  upholding  such  a  rule  is  that  a  sufficient 
number  of  disinterested  justices  may  be  able  to 
attend.  In.  Beg.  v.  Derbyshire  (22  L.  J.  31,  M.  C.) 
the  rule  to  enter  the  appeal  was  made  absolute 
only  on  the  ground  that  it  was  not  clear  what  the 
rule  of  sessions  was,  or  that  the  sessions  had  acted 
on  it.  Crompton,  J.  laid  it  down  in  that  case  that 
courts  of  quarter  sessions  have  power  to  make 
rules  regulating  the  time  within  which  appeals 
must  be  entered,  and  that  this  court  woula  not 
interfere  with  their  practice  in  this  respect.  Beg, 
V.  Monmovihshire  (3  Dowl.  306)  and  Bea.  v.  Mont- 
aomervshire  (3  D.  &  L.  119)  are  authorities  to 
the  same  effect.  In  the  latter  case  where  the  rule 
of  practice  reouired  twenty-eight  days'  notice, 
Wightman,  J.,  i^r  referring  to  the  various  decided 
cases  on  this  subject,  said :  "  The  result  of  aU  of 
them  is  that  the  quarter  sessions  are  the  proper 
judges  of  their  own  rules ;  and  this  oourt  will  not 
interfere  with  their  rules,  unless  they  appear  so 
unreasonable  that  they  cannot  be  supported. 
Here  the  rule  requiring  twenty-eight  days  notice, 
though  it  seems  unnecessary,  is  hardly  so  umea- 
sonable  that  I  ought  to  interfere"  [Blackbuen,  J. — 
In  that  case  the  rule  of  practice  required  twenty- 
eight  days'  notice  of  trial  to  be  given  in  the  case 
of  appeals  already  entered  and  respited.  It  is 
very  different  here,  where  the  rule  is  as  to  the 
original  entering  of  an  appeal,  and  the  statute 
simply  gives  an  appeal  to  the  next  quarter  sessions.] 
Beg,  V.  Wiltshire  (10  East,  404)  was  in  effect  over- 
ruled by  the  two  last-mentioned  cases.    Then  as 
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to  the  order  for  payment  of  costs,  sect.  6  of  12  &  ^ 
13  Vict.  c.  46,  expressly  gives  power  to  quarter 
sessions  to  C2:iye  costs  on  appeal  of  which  notice 
has  been  given,  but  which  has  not  been  entered  or 
prosecuted. 

SUU  in  support  of  the  rule. — ^In  the  cases  cited, 
the  rule,  as  already  pointed  out  by  the  court,  had 
reference  only  to  the  hearing,  not  to  the  original 
entiy.  B.  V.  Norfolk  (5  B.  &  Ad.  990),  is  a  con- 
clusive authority  against  the  validity  of  the  order 
made  in  this  case.  There  a  resolution  of  a  court 
of  (quarter  sessions  that  whenever  an  appeal 
against  an  order  of  removal  should  be  entered 
and  respited,  notice  thereof  should  within  one 
month  after  such  entry  and  respite,  be  given  to 
the  officers  of  the  removing  parisn,  was  held  void; 
and  the  court  of  quarter  sessions  having  dismissed 
an  appeal   for  want  of  such  notice,  this    court 

frantcMi  a  mamdcvm/M  to  them  to  hear  it.  Lord 
penman,  G. J.,  said :  "  The  court  of  quarter  ses- 
sions are  to  say  whether  reasonable  notice  of 
appeal  has  been  given;  they  are  to  judge  what 
notice  is  reasonable,  but  they  have  no  right  to 
require  any  other  notice  than  the  one  required  by 
the  Legislature.  Here  they  have  attempted  to 
require  a  notice  of  the  entr^  and  respite  of  the 
appeal;  but  their  province  is  only  to  determine 
whether  a  reasonable  notice  of  appeal  has  been 
given,  and  if  they  find  that  notice  not  reasonable, 
to  adjourn  the  appeal  to  the  next  sessions  and  then 
finally  determine  it."  Here  the  justices  have 
refused  to  enter  the  appeal  at  all,  adding  to  what 
the  Legislature  has  enacted  an  additional  condition 
precedent  to  the  right  of  appeal.  It  is  much  more 
than  a  mere  rule  of  precedence.  Li  Beg.  v. 
Swrrey  (6  D.  &  L.  736),  Erie,  J.,  said :  "  In  this 
case  the  appeal  had  been  entered  and  respited,  and 
all  the  notices  required  by  the  general  law  had 
been  given.  Prom  the  case  of  Bess  v.  Norfolk 
(ubi  sup.),  I  collect  that  the  power  of  making 
rules  of  practice  in  respect  of  nearing  an  appeal 
does  not  extend  to  the  creation  of  a  condition  dis- 
tinct from  and  in  addition  to  the  steps  required  by 
law,  and  to  authorise  the  refusal  of  a  hearing  if 
such  condition  be  not  performed."  Again,  in  B, 
V.  Staffordshi/re  (4  A.  &  E.  842),  where  an  appeal 
was  znade  against  an  order  of  justices  for  payment 
of  a  church  rate,  under  53  Geo.  3,  c.  l27.  Lord 
Denman,  G.  J.,  said :  "  The  sessions  have  no  right 
to  introduce  a  new  condition  of  appeal  which  is 
not  in  the  Act  of  Parliament."  Isiext,  as  to  the 
question  of  costs,  sect.  6  of  12  &  13Yict.  c.  46 
only  empowers  the  quarter  sessions  to  give  costs 
on  appeal,  where  notice  of  appeal  has  been  given. 
Such  notice  of  appeal  must  be  proved  before  the 
sessions,  and  that  was  not  done  in  the  present  case. 
Bla^ckbubk,  J. — As  to  the  last  point  made,  there 
can  be  no  doubt,  on  the  appellant's  own  showing, 
that  notice  of  appeal  was  in  fact  given,  and  the 
objection,  if  taken  at  the  quarter  sessions,  would 
at  once  have  been  cured.  But  on  the  other  and 
the  main  point,  I  am  of  opinion  that  the  quarter 
session  have  exceeded  their  jurisdiction  in  refusing 
to  enter  the  appeal  and  in  making  the  order  for 

?a3rment  of  costs,  which  order  must  be  quashed, 
'he  power  of  the  court  of  quarter  sessions  to 
regulate  its  ovm  practice  has  been  established  by 
a  number  of  cases;  bat  there  is  an  apparent  con- 
flict of  authority  as  to  how  far  this  court  will 
look  into  the  question  and  exercise  what  is  called  a 
visitatorial  power  over  the  rules  of  practice  which 
quarter  sessions  may  make.    Where  the  rule  is  a 


mere  rule  of  practice,  the  more  recent  cases  vppeu 
to  establish  tne  doctrine  that  the  Gourt  of  Queen's 
Bench  will  not  interfere,  unless  the  rule  of  seesionB 
is  very  unreasonable.  Is  the  rule  which  the  quar- 
ter sessions  have  made  in  the  present  case  a  mere 
rule  of  practice  P  I  hardly  think  so.  The  rule  which 
the  Iu)rthamptonBfaire  Quarter  Sessions  have 
made  amounts  to  this,  that  all  appeals  must  be 
entered  four  cloBr  days  befbre  the  day  on  which 
they  are  to  be  heard.  This  rule  mav  be  a  very 
convenient  one,  for  the  reason  suggested  by  counsel, 
if  for  no  other,  namely,  that  a  sufficient  number  of 
disinterested  justices  may  be  present  to  constitute 
the  court.  But  in  the  present  case  the  quarter  ses- 
sions have  gone  further  than  simply  refusing  to 
hear  the  appeal ;  they  have  refused  to  allow  it  to  be 
entered  at  all.  They  may,  perhaps,  have  had 
jurisdiction  to  refuse  to  hear  the  appeal  under  the 
circumstances,  and  I  do  not  say  that  under  the 
circumstances  they  might  not  have  adjourned  the 
hearing.  The  appeal  is  regulated  by  the  27bh 
section  of  9  Geo.  4,'  c.  61.  That  section  enacts 
**  that  any  person  who  shall  think  himself  aggrieved 
by  any  act  of  any  justice  done  in  or  concerning 
the  execution  of  this  Act,  may  appeal  against 
any  such  act  to  the  next  general  or  quarter  ses- 
sions of  the  peace  holden  for  the  county  or  place 
wherein  the  cause  of  such  complaint  shall 
have  aris^i,  unless  such  sessions  shall  be  holden 
within  twelve  days  next  after  such  act  shall  have 
been  done,  and  in  that  case  to  the  next  subsequent 
sessions  holden  as  aforesaid  and  not  afterwards, 
provided  that  such  person  shall  ^ve  to  such 
justice  notice  in  writing  of  his  intention  to  appeal, 
and  of  the  cause  and  matter  thereof  within  five 
days  next  after  such  act  shall  have  been  done,  and 
seven  days  at  the  least  before  such  session,  and 
shall  within  such  five  days  enter  into  a  recogni- 
zance with  two  sufficient  securities  before  a  justice 
acting  in  and  for  such  county  or  place  as  aforesaid, 
conditional  to  appear  at  the  said  session  and  to  try 
BV.ch  appeal,  and  to  abide  the  judgment  of  the 
court  thereupon,  and  to  pay  such  costs  as  shall  be 
by  the  court  awarded ;  and  upon  such  notice  being 
given  and  such  recognizance  being  entered  into, 
the  justice  before  whom  the  same  shall  be  entered 
into  shall  liberate  such  person,  if  in  custody,  for 
any  offence  in  reference  to  which  the  act  intended 
to  be  appealed  against  shall  have  been  done ;  and 
the  court  at  such  sessions  shall  hear  and  determine 
the  matter  of  such  appeal  and  shall  make  such 
order  therein  with  or  without  costs  as  to  the  said 
court  shall  seem  meet,"  &c.  Now  the  appellant 
had  complied  with  all  the  conditions  required  by 
this  section;  but  the  quarter  sessions  have 
added  a  further  condition.  They  say  in  effect 
"you  must  enter  the  appeal  with  the  clerk 
of  the  peace  three  clear  days  at  least  before 
the  sessions  to  which  you  have  a  right  to 
appeal;  if  you  do  not,  we  will  neither  hear 
you  nor  allow  you  to  enter  your  appeal."  I 
do  not  think  that  the  right  of  the  sessions  to  act  in 
this  manner  has  been  established  by  any  of  the 
cases  cited.  I  cannot  think  that  they  are  entitled 
to  insist  that  the  appeal  shall  be  entered  before 
the  court  to  which  tne  appeal  is  given  has  began 
to  sit.  It  is  a  very  different  thing  to  make  a  rule 
that  the  appeal  shall  be  entered  by  a  certain  time 
on  the  first  day  of  sessions,  although  the  hearing 
of  appeals  may  not  commence  till  the  fourth  day. 
It  follows  that  if  the  quarter  sessions  had  no  right 
to  refuse  to  enter  the  appeal,  neither  had  they 
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Satmday,  Nov.  15, 1873. 

St.  Olive*s  Union  (apps.)  v.  St.  Gboboe's  Union 

(resps.) 

Order  of  removal — IrremovahilU'if — Proviso — Un» 

emcmdpated  chUd. 
The  amended  proviso  in  11  ^12  Vict.c  111,8. 1,  tothe 
IrremovahUity  Act,  9  ^  10  Vict.  c.  66,  s.  1,  applies 
to  dU  ehUdflren  who  Have  not  become  ema/ndpated, 
whether  living  with  or  apa/rtfrom  thevr  parents. 
A  girl  of  nineteen  who  had  been  two  years  m  domeS' 
tic  service,  and  dependent  on  herself,  in  the  res- 
pendents^  union,  became  chargeable;  she  had  no 
settlement  but  thai  of  her  widowed  mother,  which 
was  in  the  appellants'  vnion.    The  mother  had 
for  years  lived  va  and  been  ohargeaMe  to  her  place 
of  settlement. 
Held,  that  the  order  of  removal  of  this  girl  to  her 

mother's  place  of  settlement  was  good. 
At  a  eeneral  Qoajiier  Sessions  of  the  Peace  holden 
in  and  for  the  Coonty  of  Middlesex,  upon  an  appeal 
wherein  the  guardians  of  the  poor  of  the  St. 
Olave's  Union  in  the  county  of  Surrey  were  appel- 
lants, and  the  guardians  of  the  poor  of  the  St. 
Georffe's  Union,  Westminster,  in  the  county  of 
Midcuesez,  were  respondents,  against  an  order 
dated  6th  Feb.  1872,  made  by  two  of  Her  Maiesty's 
justices  of  the  peace  for  the  said  county  of  Mid- 
dlesez,  for  the  removal  of  Harriett  Hill  from  and 
oat  of  the  said  St.  George's  Union,  Westminster, 
to  the  said  St.  Olave's  Union;  it  was  ordered 
that  the  said  order  be  confirmed  subject  to  the 
opinion  of  the  Court  of  Queen's  Bench  on  the  fol- 
lowing case. 


power  to  make  the  order  for  the  payment  of 
cofits,  as  upon  an  appeal  not  entered  or  prosecuted. 
The  order  for  oosts  must,  therefore,  be  quashed. 
QvADT,  J. — I  am  of  the  same   opinion.    The 
statate  gives  an  appeal  to  the  next  quarter  ses- 
siooB.    An  appeal  does  not  lie  to  a  later  sessions. 
Certain  notices  must  be  given,  and  some  other 
conditions  are  to  be  performed,  all  of  which  the 
appellant  in  the  present  case  has  duly  comp»lied 
with.    I  am  of  opinion  that  the  Quarter  sessions  ' 
had  no  right  to  impose  any  f urtner  condition ; 
that  they  cannot  require  that  the  appeal  should 
be  entered  three  clear  days  before  the  sessions ;  and 
further,  that  theappellant  shall  at  the  same  time  fur- 
nish to  the  derk  of  the  peace  the  grounds  of  appeal. 
If  the  Act  of  Parliament  does  not  require  tnis  to 
be  done,  I  do  not  see  that  the  quarter  sessions  had 
any  power  to  make  the  order.    If  they  have  power 
to  reftise  to  allow  the  entry  of  an  appeal  where  it 
is  not  done  three  dear  days  before  the  sessions, 
they  might  equally  refuse  te  allow  the  entry  on 
,  the  ground  that  the  appellant  had  not  furnished  to 
the  clerk  of  the  peace  the  grounds  of  appeal.    B. 
V.  Norfolk  (vhi  swp.)  and  R.  v.  The  West  Ridinp 
of  Yorkshire  (5  B.  2b  Ad.  667)  are  distinct  authori- 
ties that  the  justices  have  no  power  te  impose 
fresh  conditions.     They  are  also  strong  to  snow 
that  where  a  statute  gives  in  general  terms  an 
appeal  to  the  next  quarter  sessions,  the  justices 
have  no  power  to  refuse  to  allow  an  app^  to  be 
entered  on  the  ground  that  certain  rules  of  prac- 
tice, which  they  have  imposed  as  a  condition  prece- 
dent, have  not  heen  complied  with. 

Bide  absohUe. 

Attorneys  for  appellant,  Taylors,  "ELoa/re,  and  Gook. 
Attorneys  for  the  justices,  Tooke  and  HoUand. 


The  only  question  was  whether  the  said  Harriet 
Hill  is  irremovable  &om  the  respondents'  union 
by  reason  of  the  provisions  of  9  and  10  Yict.  c. 


I 


1 


66,  and  the  Acts  amending  the  same,  it  being 
admitted  by  the  appellants'  union  that  she  has  a 
legal  settlement  oy  parentage,  in  the  parish  of 
Botherhithe,  in  their  union. 

At  the  date  of  the  said  order  of  removal  the 
said  Harriett  Hill  was  a  spinster,  and  nineteen 
years  old,  and  at  that  time  she  had  been  an  inmate 
m  the  workhouse  of  the  respondente'  union  for 
about  a  year  (through  illness,  which  the  justices 
making  the  order  certified  will  produce  permanent 
disability),  having  been  admitted  there  on  the  21st 
Jan.  1871. 

Before  such  admission  to  the  workhouse  of  the 
respondents'  union  the  said  Harriett  Hill  had  been 
residing  as  a  domestic  servant  at  No.  43,  Suther- 
land-street, Pimlioo,  in  the  respondents'  union  for 
a  little  more  than  two  years,  having  gone  into 
such  service  on  or  about  the  11th  Jan.  1869. 
Before  going  to  the  school  hereinafter  mentioned 
she  was  living  with  her  mother  in  the  workhouse 
of  the  appellants'  union. 

The  father  of  the  said  Harriett  Hill  died  upwards 
of  twelve  years  ago,  but  her  mother  is  living,  and 
is  now  an  inmate  of  one  of  the  workhouses  of  the 
appellante'  union.  She  was  for  about  ten  years 
after  her  husbuid's  death  an  inmate  of  the  work- 
house of  the  parish  of  Botherhithe,  and  on  the 
annexation  of  that  parish  to  the  appellants'  union 
about  two  years  ago,  she  became  and  has  since  con- 
tinued an  mmate  of  the  St.  Olave's  workhouse  of 
the  appellant's  union. 

Before  the  said  Harriett  Hill  entered  the  service 
above-mentioned  she  had  been  for  about  eight 
years  an  inmate  of  and  educated  at  the  South 
Metropolitan  District  Pauper  Schools,  situate  at 
Sutton,  in  the  county  of  Surrev,  and  maintained 
therein  at  the  charge  of  the  said  parish  of  Bother- 
hithe, she  being  a  settled  pauper  thereof  as  before 
mentioned.  During  the  two  years  she  had  been 
in  service  in  Sutherland-street  as  above-mentioned 
she  had  sained  her  own  living  entirely  indepen- 
dently of  her  mother,  or  of  any  assistance  m>m 
the  parish.  She  has  the  same  settlement  as  her 
mother,  as  she  has  never  gained  a  settlement  in 
her  own  right. 

The  appellante  do  not  admit  that  "emandpa- 
tion,"  whatever  ite  precise  meaning  may  be  in 
reference  to  the  law  of  settlement,  suoolies  anv 
test  for  the  purpose  of  the  law  of  irremovability. 
It  is,  however,  admitted  that  the  pauper  is  un- 
emandpated  to  the  extent  that  any  change  of  her 
mother  s  settlement  up  to  the  time  of  the  making 
of  the  order  in  this  case  would  have  caused  a 
change  of  her  settlement  also. 

The  appellante  contended  that  by  reason  of  such 
residence  for  two  years  in  Sutherland-street,  in 
the  respondente'  union,  as  above  stuted,  the  said 
Harriett  Hill  at  the  date  of  the  said  order  of  removal 
had  acquired  a  stetus  of  irremovability  in  such 
union,  and  that  therefore  such  order  of  removal 
was  invalid. 

The  respondents  contended  that  the  said 
Harriett  Hill,  being  an  unemancipated  child  as 
before  mentioned,  and  having  no  other  settlement 
than  that  of  her  mother,  was  removable  to  the 
place  of  her  settlement,  although  she  had  lived  as 
before  stated  for  more  than  a  year  in  the  respon- 
dents' union,  and  that  such  an  order  was  under  the 
circumstances  steted  valid. 
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The  Court  of  Quarter  Sessions  decided  that  she 
was  removable  sabject,  however,  to  the  opinion  of 
the  Court  of  Queen's  Bench  as  above-mentioned. 

The  question  for  the  opinion  of  the  Court  of 
Queen's  Benc^  was,  whether  at  the  date  of  the 
said  order  of  removal,  the  said  ifiarriett  Hill  was 
removable  from  the  respondentb'  union  to  her  place 
of  settlement.  If  this  be  answered  in  the  affir- 
mative the  order  of  sessions  and  the  order  of 
removal  are  to  stand  confirmed ;  if  in  the  negative 
both  orders  are  to  be  quashed  on  the  ground  of 
her  irremovability. 

Sir  /.  B.  Karslake,  Q.C.,  and  Poland,  on  behalf  of 
the  respondents,  supported  the  orders  of  Petty  and 
Quarter  Sessions: — The  question  is  shortly 
whether  this  case  comes  withm  the  last  proviso  of 
9  &  10  Yict.  c.  66,  s.  1,  as  amended  by  11  &  12  Yict. 
c.  Ill,  8. 1.  The  words  of  the  former  are : "  Provided 
always,  that  whenever  any  person  shall  have  a 
wife  or  children  having  no  other  settlement  than 
his  or  her  own,  such  wife  and  children  shall  be 
removable  whenever  he  or  she  is  removable,  and 
shall  not  be  removable  when  he  or  she  is  not 
removable."  For  this  proviso  the  latter  Act  sub- 
stituted the  following:  "Provided  always,  that 
whenever  anv  person  shall  have  a  wife  or  children 
having  no  other  settlement  than  his  or  her  own, 
such  wife  and  children  should  be  removable  from 
any  parish  or  place  from  which  he  or  she  would  be 
removable,  notwithstanding  any  provisions  of  the 
said  recited  Act,  and  should  not  be  removable  from 
any  parish  or  place  from  which  he  or  she  would 
not  he  removable  by  reason  of  any  provisions  in 
the  said  recited  Act."  Here  the  mother  has  a 
child, — throughout  the  poor  law  statutes  a  son  or 
daughter  is  spoken  of  as  a  child  until  emancipated, 
that  is,  until  he  or  she  becomes  married,  or  has 
acquired  a  settlement  independent  of  that  of  the 
parent, — which  child,  the  pauper,  has  no  other 
settlement  than  her  motners;  therefore,  her 
mother  being  removable  from  the  respondents' 
union,  the  pauper  is  also  removable,  and  the 
order  of  removal  is  good.  A  recent  case  exactly 
in  point  is  Beg.  v.  8t,  Mary,  Islington  (L.  Bep. 
5,  Q.  B.  445;  6  L.  T.  Bep.  N.  S.  606):  there 
a  man  had  deserted  his  wife  and  daughter,  the 
latter  being  eighteen  and  unemancipated ;  the  wife, 
therefore,  under  24  &  25  Yict.  c.  55,  s.  3,  could, 
and  in  this  case  did,  obtain  a  status  of  iiremova- 
bility,  independent  of  that  of  her  husband;  but 
the  court  held  that  the  daucrhter,  although  she  had 
lived  with  the  mother  long  enouffh  to  have  shared 
her  status,  could  be  irremovable  only  from  the 
parish  from  which  the  head  of  the  &mily,  the 
father,  was  so ;  therefore,  an  order  to  remove  the 
daughter  to  her  father's  place  of  settlement  was 
good.  So  also  in  Reg,  v.  8t  Ann,  Bla/sJrfriars 
(2  E.  &  B.  440),  a  pauper  lunatic  was  made  charge- 
able upon  her  place  of  settlement,  although  sne 
had  her  fathers  status  of  irremovabilitv  before 
becoming  lunatic,  the  father  having  left  the  place 
from  which  he  had  been  irremovable.  The  pauper 
in  Beg,  v.  8t,  Creorge'in-the-East  (L.  Kep.  5 
Q.  B.  364 ;  22  L.  T.  Rep.  N.  S.  440)  was  held 
to  be  not  affected  bv  the  proviso  in  these 
statutes,  because  her  nusband  had  no  settle- 
ment at  all.  The  cases  on  emancipation  are 
collected  in  Archbold's  Poor  Law,  at  p.  440 ;  one 
of  the  strongest  is  that  of  Beg,  v.  Selbome  (2  E.  & 
E.  275),  where  a  minor  was  held  to  be  not  eman- 
cipated before  marriage,  although  he  was  two 
years  in  the  metropolitan  police. 


George  Tayler,  contra : — ^There  is  nothing  about 
emancipation  in  either  of  these  jproTisos,  or  in  the 
enacting  part  of  the  stat.  9  &  10  Yict.  c.  66;  and 
there  is,  therefore,  nothing  jO  prevent  a  diild, 
living  apart  fh)m  the  head  of  the  family,  and  pro- 
viding for  himself,  from  obtaining  a  status  of 
irremovability.  The  policy  of  the  law  seems  to  be 
to  enable  persons  to  obtain  irremovability  at  least 
as  easily  as  to  acquire  settlements ;  and  as  the  law 
allows  unemancipated  children  to  do  the  latter, 
so  it  should  encourage  the  former.  Moreover, 
the  proviso  should  be  read  as  applicable  only  to 
persons  living  with  their  wives  or  children  in  the 
same  parish.  When  separation  has  actually  taken 
place,  there  can  be  no  object  in  the  proviso ;  and 
m  this  case  the  order  of  removal  would  not  bring 
the  mother  and  daughter  together. 

QuAiN,  J. — It  seems  to  me  to  be  perfectly  plain 
that  this  is  a  case  within  the  proviso  to  tne  Act 
concerning  irremovability ;  we  shall  therefore  affirm 
the  ardem  of  sessions.  ]!t  is  found  in  the  case  that 
the  pauper  has  the  same  settlement  as  her  mother, 
as  she  has  never  gained  a  settlement  in  her  own 
right.  The  question  for  us  is  whether  under  the 
Ist  section  of  9  &  10  Yict.  c.  66,  and  tiie  amended 
proviso  in  11  &  12  Yict.  c.  Ill,  a.  1,  although  this 
girl  has  not  acquired  a  settlement*  she  can  acquire 
a  status  of  irremovability  apart  from  that  of  her 
mother.  I  am  of  opinion  that  she  cannot.  She 
would  under  the  enacting  part  of  the  statute  have 
been  able  to  obtain  a  status  of  irremovability  in 
the  respondents'  union,  but  the  proviso  applies 
exactly  to  her  case ;  in  consequenoe  she  is  situated 
exactly  as  if  the  Act  had  not  been  passed  at  all,  and 
before  the  Act  this  order  of  removal  could  clearly 
have  been  proper.  Just  as  in  a  question  of  settle- 
ment, a  child  is  settled  in  the  parents*  place  of 
settlement  until  the  child  is  emancipated,  so  a 
child  is  irremovable  only  when  the  pcu^nt  is  also 
so  until  the  same  period  of  emancipation.  In 
Reg,  V.  8t,  Oeorge-in'the-Eaet  (L.  Bep.  5  Q  B. 
364)  my  brother  Blackburn,  at  p.  368,  speaking 
of  iJiese  statutes  remarked.  "  The  Legis wure  in 
the  enactment  and  proviso  would  seem  to  say 
this :  in  establishing  the  status  of  irremovability 
we  leave  the  common  law  principle  untouched  that 
husband  and  wife  shall  not  be  separated,  and 
therefore  when  the  husband  has  a  settlement  and 
is  removable,  the  wife,  though  she  has  resided 
sufficiently  lon^  to  have  become  irremovable,  shall 
be  removed  with  him;  and  vice  vereOf  if  the 
husband  is  irremovable  neither  shall  the  wife  be 
removed;  but  if  the  wife  has  a  settlement,  and 
the  husband  has  no  settlement,  we  say  nothing  as 
to  when  the  wife  is  to  be  removed  to  her  own 
settlement."  Just  as  the  principle  of  law  as  to 
an  unemancipated  child  is  untouched,  and  the 
pauper  here,  bein^  without  power  to  obtain  a 
status  of  irremovability,  must  oe  removed  to  her 
place  of  settlement.  The  order  of  removal  ihere« 
fore  is  good. 

Archibald,  J. — ^I  also  am  of  opinion  that  tiie 
order  of  removal  is  good,  and  should  be  confirmed. 
The  statute  seems  to  have  been  intended  to  applv 
differently  to  emancipated  and  to  unemandpatea 
persons,  and  this  case  is  exactly  within  the  words  of 
the  proviso  as  amended.  Mr.  Tayler  argues  that 
the  proviso  applies  only  to  a  wife  or  children 
actually  with  and  removable  from  the  same  place 
as  a  husband  or  parent,  but  the  words  are  not  so 
limited,  and  I  think  were  not  so  intended. 

Jtidgment  for  respondenU, 
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Hamilton  (app.)  v,  St.  George,  Hamover-squabe  (resps.). 
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Saturday,  Nov,  15, 1878. 

Haicilton  (app.)  v.  St.  George,  Hanotbr-square 

(reaps.). 

Boof  of  ceUar — Paivement  of  footwcby — Expense  of 
repair— IS  ^  19  Vict,  c,  120,  88.  96,  102,  and 
226. 

The  appellant  was  eummonedwnder  the  Metropolita/n 
Management  Act  1866  (18  ^  19  Vict.  c.  120),  s. 
226,  to  pay  for  the  repair  of  Ms  ceUar  which  the 
respondents  had  done  wider  sect.  102  of  that  Act. 
The  magistrate  fov/nd  vn  fad  that  in  front  of  the 
appeUanfs  house  and  the  other  houses  situated 
on  the  north  side  of  Eaton-square  were  cellars 
covered  hy  flagstones  resting  on  the  walls  of  the 
ceiUars.  Those  cellars  were  so  formed  when  the 
square  was  built  in  1830,  amd  thefl>agstones  were 
then  6in.  thick.  The  footway  on  this  side  of  the 
square  was  formed  by  the  flagstones  amd  curb- 
stones over  the  ceUa/rs  of  the  houses.  The  fl^gsUmes 
hav^ing  been  worn  down  by  the  traffic  over  them  to 
the  thickness  of  only  2^m.  became  dangerous  and 
required  repair.  Tlhe  magistrate  determined  that 
it  would  not  be  just  that  the  respondents  should  be 
at  the  expense  of  supplying  a  roof  to  the  appeU 
lanVs  cellar^  nor  thai  trie  appellant  should  oe  (U 
the  expense  of  paving  the  footway  in  front  of  his 
house ;  he  therefore  directed  that  each  should  pay 
half  the  expense  of  repair. 

Held,  upon  a  case  stated,  thai  under  the  drcum' 
stances  the  respondents  were  liahlefor  the  whole 
expense. 

This  was  a  case  stated  under  20  &  21  Yict.  c.  43. 

The  appellant  is  the  owner  and  ocoapier  of  the 
house.  No.  108,  Eaton-square,  in  the  parish  of  St. 
George,  Hanover-square  (which  is  on  the  north 
Fide  of  the  square),  and  of  the  cellars  hereinafter 
mentioned.  That  house,  as  well  as  the  other 
houses  on  the  north  side,  has  in  front  of  it  an 
area  and  cellars. 

The  cellars  are  formed  of  brick  walls,  one  of 
which  is  the  outer  wall  of  the  area,  and  the  other 
runs  parallel  with  such  outer  wall  at  a  distance  of 
about  lift.  9in.  There  are  also  two  thin  par- 
tition walls  at  risht  angles  to  these  brick  walls, 
separating  the  cellars  of  each  house. 

Extending  from  the  outer  wall  of  the  area  to  the 
said  wall  which  runs  parallel  with  it  are  large  flag- 
stones, the  ends  of  which  rest  on  ^he  walls  m 
question;  they  form  a  covering  to  the  cellars, 
which  without  them  would  be  open  at  the  top. 
The  outer  or  upper  surface  of  these  flagstones  has 
been  used  by  the  public  as  a  footway  from  the  time 
they  were  laid  down. 

(jntside  the  flagstones  are  curbstones,  which  are 
supported  by  the  outer  wall  of  the  cellar  near  the 
roaaway ;  and  there  is  also  a  lower  curb,  which  is 
supported  by  the  road  so  that  persons  can  get 
from  the  flagstones  to  the  roadway  which  is  lower 
tban  the  footway. 

The  upper  curbstones,  which  are  level  with  the 
fliuratones,  are  12in.  wide. 

These  cellars  were  so  formed  by  means  of  the 
walls  and  flagstones  before  mentioned,  when  the 
square  was  built  in  or  about  the  year  1830  on  land 
belonging  to  the  builder  or  his  lessor. 

The  flagstones  when  they  were  first  put  down 
by  the  persons  who  built  the  houses  were  6in. 
thick. 

The  upper  curbstones  contain  holes  leading  to 
the  coal  c<ellars,  which  holes  are  covered  in  the 
ordinary  way  with  iron  coverings. 

^Iag.  Cas.— Vol.  VIII. 


The  footway  on  the  said  north  side  of  the  square 
has  been  a  pubUc  footway  from  the  time  the  flags 
were  so  laid  down,  and  was  formed  by  the  flag- 
stones and  upper  curbstones  over  the  cellars  of 
the  houses  there  as  before  mentioned. 

The  flagstones  have  been  worn  down  b^  the 
traffic  over  them  from  6in.  to  2^in.,  and  in  the 
early  part  of  the  year  1872  one  of  them  over  the 
appellant's  cellar,  owing  to  its  being  so  reduced  in 
thickness  became  cracked  and  dangerous,  and  the 
appellant  previous  to  the  notice  hereinafber  men- 
tioned applied  to  the  vestry  to  repair  it. 

The  surveyor  to  the  vestry  gave  notice  to  the 
appellant  that  it  was  unsafe,  ana  he  (the  appellant) 
thereupon  from  the  interior  of  his  cellar  prop{)ed 
up  the  broken  stone,  and  the  surveyor  to  the  parish 
filled  in  the  cracks  with  cement.  Afterwards  the 
appellant  was  required  to  properly  repair  his 
cellar,  which  he  declined  to  do,  as  he  disputed  his 
hability. 

On  the  10th  April,  1872,  notice  was  duly  served 
upon  the  appellant  reauiring  him  to  do  the  repairs, 
and  upon  tne  refusal  oithe  appellant  to  do  the  work 
required,  the  vestry  did  it,  and  the  expenses,  after 
allowing  for  the  value  of  the  old  stones  which  were 
removed,  amounted  to  8L  ISs.  4d, 

It  was  necessary  to  substitute  one  new  and  entire 
flagstone  for  the  old  stone,  inasmuch  as  there  is  not 
under  the  pavement  a  brick  arch  or  substructure 
of  any  kind  upon  which  pavement  of  smaller  flag- 
stones and  of  a  less  expensive  character  could  be 
placed. 

The  sum  was  duly  demanded,  and  upon  the  re- 
fusal of  the  appellant  to  pay  that  amount,  he  was 
on  the  20th  July,  1872,  summoned  before  one  of 
the  magistrates  of  the  police  courts  of  the  metro- 
polis, sitting  at  Westminster  Police  Court,  to  show 
cause  why  ne  should  not  be  ordered  to  pay  the 
same. 

By  the  18  &  19  Vict.  c.  120,  s.  96,  all  pavements 
are  vested  in  and  under  the  management  and  con- 
trol of  the  vestry  of  the  parish  in  which  they  are 
situated.  The  vestry  claimed  the  money  above 
mentioned  under  sect.  102  of  the  same  Act,  which 
is  as  follows  : — 

All  vaults,  arobes,  and  oellara,  made  either  before  or 
after  the  commencement  of  this  Act,  nnder  any  street 
in  any  pansh  or  district  mentioned  in  either  of  the 
Bohednles  (A.  and  B)  to  this  Act.  and  all  openings  into 
the  same  in  any  snch  street  shall  be  repaired  and  kept  in 
proper  order  by  the  owners  or  occupiers  of  the  houses  or 
bnildings  to  which  the  same  respectively  belong  ;  and  in 
case  an^  snch  vanlt.  arch,  or  cellar  be  at  any  time  out 
of  repair,  it  shall  oe  lawful  for  the  vestry  or  district 
board  of  such  parish  or  district  to  cause  the  same  to  be 
repaired  and  put  into  good  order,  and  to  recover  the  ex- 
penses  thereof  from  such  owner  in  the  manner  hereinafter 
provided. 

Sect.  226  is  as  follows : — 

Where  the  amount  of  any  compensation  or  of  any 
damage,  costs,  or  expenses  is  to  be^  determined  by  or  to 
be  recovered  before  two  justices,  it  shall  be  lawful  for 
any  justice,  upon  the  application  of  either  party,  to  sum- 
mon the  other  party  to  appear  before  two  justices,  at  a 
time  and  place  to  be  namea  in  such  summons,  and  upon 
the  appearance  of  such  parties,  or  in  the  absence  of  eitner 
of  them  upon  proof  of  due  service  of  the  summons,  it 
shidl  be  lawful  for  such  two  justices  to  hear  and  deter- 
mine the  matter,  and  for  that  purpose  to  examine  such 
parties,  or  any  of  them,  and  their  witnesses  on  oath,  and 
make  such  order  as  well  as  to  the  costs  or  otherwise  as 
to  them  may  seem  just. 

On  the  27th  July,  on  the  appearance  of  the  par- 
ties, the  appellant  contended  that  the  flagstones 
in  question  were  a  portion  of  the  pavement  of  the 
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Hakilion  (app.)  V.  Si.  Gbo&oi,  Eakotbb-sqcaxx  (reaps.). 


[Q.B. 


street,  which  had  become  vested  in  the  yestry  un- 
der sect.  96  of  the  said  Act,  and  which  they  were 
bound  to  repair  and  replace  when  necessary. 

It  was  contended  on  behalf  of  the  vestry  that 
the  flagstones  were  part  of  the  cellars,  and  were 
the  property  of  the  appellant,  and  that  but  for  them 
the  cellars  would  have  no  covering  at  all,  and  that 
the  appellant  was  therefore  bound  to  repair  and 
replace  them  when  necessary,  and  keep  them  in 
proper  order.  ^ 

The  magistrate  accordingly  ordered  the  appel- 
lant to  pay  the  vestry  haS.  the  money  claimed, 
viz.,  41,  08.  Sd.,  and  each  party  to  bear  his  own 
costs;  and  the  appellant  being  dissatisfied  with 
his  judgment,  as  being  erroneous  in  point  of  law, 
duly  required  him,  in  writing,  to  state  a  case  for 
the  opinion  of  this  honourable  court,  which  he  has 
accordingly  done. 

The  grounds  of  the  magistrate's  determination 
were  that  he  did  not  think  it  would  be  just  on  the 
one  hand  that  the  vestry  should  be  at  the  expense 
of  supplying  a  roof  to  the  appellant's  cellar,  or,  on 
the  other,  that  the  appellant  should  be  at  the 
expense  of  paving  the  footway  in  front  of  his 
house. 

The  first  question  for  the  opinion  of  this  court 
therefore  is,  whether  the  magistrate  was  justified 
in  ordering  the  appellant  to  pay  the  vestry  half 
the  money  claimed  oy  them.  If  he  was  justified 
in  making  such  order  his  decision  is  to  be  affirmed ; 
but  if  he  was  not  so  justified,  then  the  next  ques- 
tion is,  whether  the  appellant  was  bound  to  pay 
the  whole  or  any  part  of  the  expense  of  replacms 
the  flagstones,  or  whether  the  vestry  was  bound 
to  replace  them  at  their  own  expense.  And  if  his 
decision  should  not  be  affirmed,  the  court  was 
respectfally  requested  to  remit  this  case  to  him 
with  the  expression  of  their  opinion  on  the  ques- 
tion last  mentioned. 

Mamety,  Q.C.  (with  him  B.  B,  Twmer)  argued 
for  the  appellant. — ^This  very  point  was  suggested 
by  Erie,  G.  J.,  as  an  illustration  of  the  maUer  in 
discussion  in  Bohhina  v.  Jonea  (16  0.  B.,  N.  S.  221), 
at  p.  242 :  "  We  may  refer,  by  way  of  illustration 
only,  to  the  case  of  one  of  the  squares,  where  the 
footwav  at  one  side  consists  of  large  flags  reaching 
from  the  outer  wall  of  the  area  to  the  outer  waS 
of  the  cellar.  There  the  upper  part  of  the  flags 
forms  the  way,  and  the  lower  part  of  the  same 
flags  forms,  as  we  are  told,  tne  ceiling  of  the 
cellar.  Who  is  to  maintain  and  repair  the  flagged 
way  P  We  apprehend,  the  public,  who  walk  upon 
it  and  wear  it  out,  without  which  it  might  last 
an  indefinite  time."  At  the  time  this  square  was 
built  and  the  footpaths  were  dedicated  to  the 
public,  the  local  Act,  7  Geo.  iv,  c.  Iviii,  was  in 
force,  by  sect.  23  of  which  the  trustees  of  the 
parish  were  empowered,  if  they  thought  fit,  to 
require  all  new  squares  to  be  repaved  at  the  cost 
of  the  builders.  This  footpath  therefore  must  be 
taken  to  have  been  dedicated  to  and  accepted  by 
the  public  merely  with  this  stone  between  the 
cellar  and  road. 

Gdfard,  Q.G.  (with  him  Poland),  for  the  respon- 
dents.— This  place  below  could  not  be  a  cellar 
without  its  roof.  This  stone,  therefore,  cannot  be 
said  to  be  over  the  cellar,  for  it  is  part  of  the 
cellar,  and  therefore  repairable  by  the  owner 
under  sect.  102.  At  all  events  it  is  enough  for 
the  respondents  to  contend,  in  order  to  support 
the  magistrate's  decision,  that  this  stone,  wnich 
was  five  inches  thick,  was  not  the  whole  of  it 


footway.  [Akchibau),  J.- — What  if  there  had  been 
brick  arches  under  the  stone  ?]  Then  I  could  not 
have  disputed  the  respondents'  liability  for  the 
stone,  and  it  would  nave  devolved  upon  the 
appellant  to  have  repaired  the  arches,  [(^uain,  J. 
— 6ut  there  were  no  arches  at  the  time  of  the  dedi- 
cation of  the  path  to  the  public,  and  the  parish 
accepted  the  path  as  it  was  dedicated.]  It  must 
be  a  question  of  fact  for  the  magistrate  to  decide 
how  much  of  this  stone  was  roof  of  oeUar,  aud 
how  much  was  pavement  of  the  public  footway. 
He  has  in  effect  given  half  to  each,  and  his  finding 
of  fact  must  be  final.  This  being  the  state  of  the 
&cts,  and  the  magistrate  having  power  under 
sect.  226  to  make  such  order  as  to  costs  or  other- 
wise as  to  him  may  seem  just,  it  is  not  for  this 
court  to  question  his  discretion.  No  point  of  law 
is  raised  by  the  case.  Moreover,  this  is  a  most 
equitable  andjust  view  of  the  claims  of  the  parties. 
[QuAiN,  J. — Tte  only  authority  for  such  a  ctocision 
that  I  know  of,  is  the  division  of  the  living  child 
between  the  two  mothers  who  claimed  it.]  The 
magistrate  has  found  that  this  flagstone  is  partly 
cellar  and  partly  footpath.  [Quain,  J. — Surely 
BohhiiM  V.  Jones  is  exactly  in  point  here.]  The 
distinction  between  that  case  and  this  is  that  there 
was  no  statutory  obligation  upon  the  owner  there, 
as  there  is  here,  to  repair  the  cellar. 

Momisty,  Q.G.,  in  reply: — ^The  case  finds  that 
the  footway  was  formed  bv  the  flagstones  and 
upper  curbstones  over  the  celkkrs.  The  magistrate's 
decision  was  inconsistent  with  that  finding. 

Quain,  J. — I  am  of  opinion  that  this  decision 
must  be  set  aside,  and  that  the  appellant  ought  not 
to  be  charged  at  all  for  the  repair  of  this  footway. 
It  strikes  me  that  the  public  having  done  this 
iniury,  it  is  but  fair  and  ]ust  that  the  respondents 
who  represent  the  public  should  pay  for  its  repair. 
The  inquiry  was  exclusively  done  by  the  public ;  it 
was  no  fault  of  Mr.  Hamilton,  nor  was  there  any 
failure  of  the  substructure.  Mv  view  of  the  equily 
and  justice  of  the  case  is  that  the  whole  expense  A 
the  repair  should  fall  upon  the  respondents.  Now  as 
to  the  legal  question,  I  find  it  laid  down  in  Fisher  v. 
Prowse  (2  B.  &  S.  770),  that  where  land  is  dedicated 
to  the  public  as  a  highway,  the  dedication  must 
be  taken  to  be  made  to  the  public  and  accepted  by 
them,  subject  to  the  inconvenience  or  risk  arising 
from  the  existing  state  of  things.  Here  it  seems 
the  footway  dedicated  to  the  public  was,  as  to  part 
of  it,  a  flagstone  which  formed  the  roof  of  a  cellar ; 
and  it  was  accepted  as  a  footway  over  the  ceUar, 
although  part  of  the  path  was  actually  also  the 
cellar  ro<^.  This  continued  to  be  the  state  of 
thin^  from  the  time  of  the  dedication  to  the 

gubhc  until  the  flagstone  was  worn  out.  Then  it 
ecame  the  duty  of  the  owner  of  the  house  to 
repair  the  cellar,  and  the  duty  of  the  parish  to 
repair  the  footpath.  Which  was  in  this  case  out  of 
repair?  I  think  it  was  the  public  path  and  not 
the  cellar;  the  injury  was  done  by  the  public, 
whose  duty  it  was,  therefore,  to  remedy  it.  It 
appears  to  me  that  both  law  and  justice  are  cm 
the  side  of  the  owner,  and  the  stone  having,  in 
consequence  of  the  use  of  the  path  by  the  public^ 
become  so  thin  as  to  be  dangerous,  the  parish  must 
pay  the  expense  of  renewing  it.  There  is  nothing 
in  the  statute  against  this ;  the  words  of  sectioii 
102  of  18  A 19  Vict.  c.  120  are,  "  All  vaults,  arches, 
and  cellars  made  either  before  or  after  the  com- 
mencement of  this  Act  under  any  street,"  and  "all 
openings  into  the  same  in  any  such  street  shall  be 
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repaired  and  kept  in  proper  order  by  the  owners 
oroocapiers."  This  cellar  was  not  made  nnder  the 
street  at  all,  bat  was  in  existence  before  any 
street  was  there.  I  think,  therefore,  that  it  was 
not  a  "  cellar  "  within  the  meaning  of  the  words 
of  the  section.  The  illustration  of  Erie,  C.  J.,  in 
Bdbbine  v.  Jones,  cited  in  the  argument,  is  exactly 
this  case,  and  seems  to  me  to  be  an  authority  upon 
which  we  are  rieht  in  acting.  Moreover,  the 
point  there  decided  goes  far  to  support  our  present 
deciBion;  he  says,  p.  241,  "This  does  not  fall 
within  the  law  as  to  keeping  buildings  adjoining 
a  highway  in  such  a  state,  by  repair  or  otherwise, 
as  not  to  endanger  passers  by.  What  was  insuffi- 
cient here  was  part  of  the  highway  itself.  Such 
law  may  apply  to  the  arches  of  a  cellar  under  a 
footway, — though  this  we  conceive  to  be  worthy  of 
argument,  and  open  to  distinctions  as  to  the  state 
of  things  at  the  time  of  the  dedication,  and  other 
ciroomstances.  It  cannot  apply  to  the  footway 
itself."  Our  judgment,  therafore,  wiU  be  for  the 
appellant. 

Archibald,  J. — I  also  am  of  opinion  that  the 
respondents  ou^ht  to  pay  the  whole  of  the  ex- 
pense of  repairing  this  flagstone.  At  first  I 
thought  the  arrangement  proposed  by  the  magis- 
trate was  equitable  and  just  between  the  parties, 
hot,  upon  farther  consideration,  I  do  not  even  think 
that ;  and  moreover  that  should  at  all  events  have 
nothing  to  do  with  our  decision.  The  magistrate 
has  found  that  the  footway  at  this  place  was 
formed  by  the  flagstones  and  upper  curbstones 
over  the  cellars  of  the  houses ;  tnis  finding  con- 
clusively prevents  section  102  from  applying  to 
this  repair ;  that  section  relates  only  to  the  repair 
of  vaults,  arches,  and  cellars,  made  under  any 
street,  and  I  think  this  flagstone  cannot  upon 
that  finding  be  taken  to  be  a  vault,  arch,  or  cellar, 
within  the  meaning  of  the  section.  If  the  stone 
were,  as  the  magistrate  seems  to  have  thought, 
partly  footpath  and  partly  cellar,  the  vestry  would 
still  have  been  bound  to  repair  it,  for  there  is  no 
provision  that  an  owner  or  occupier  should  do  the 
necessary  repair  to  the  road,  and  it  would  be  im- 
possible to  deal  with  it  except  by  taking  up  the 
whole  stone  and  placing  a  new  one.  If  the  magis- 
trate had  found  as  a  fact  that  this  stone  was  the 
roof  of  the  cellar,  and  was  not  the  footway,  his 
decision  might  perhaps  have  been  right ;  but  that 
cannot  be  upon  the  facts  as  they  are  found.  This 
conclusion  is  no  hardship  upon  the  respondents, 
for  the  injury  which  they  have  had  to  remedy  was 
caused  entirely  by  the  public  use  of  the  stone  as  a 
footway.  Judgment  for  appellant 

Attorneys  for  appellant,  Markby,  WUde^  and 
Bwrra. 

Att(H<neys  for  respondents,  Capron,  BaUon^  and 
"Hitchins. 


Beported  Vy  H.  LiaGH,  Esq.,  Barrister-at-lAw. 


ESBOK  7A0M  THE  COUBT  OF  EZCHSqUEE. 

Thursday,  May  16, 1873. 
Ingoidbbt  and  othebs  V,  The  Plum  stead  District 

BOABD  07  WOBKS. 

Metropolis  Local  Management  Ads,  1855-1862 
(18  ^  19  Vict,  c.  120,  sects.  105-250 ;  25  ^  26 
Vict,  c.  102,  s,  77) — Expenses  of  paving  »ew 
streets — Ajpporiiowment  of  between  owners — 2/ia- 
hUMy  offutwre  owners — Charge  on  land. 


I  Under  sect.  77  of  the  Metropolis  Local  Management 
Act  1862  (25  ^  26  Vict.  c.  102),  the  amount  cup* 
portioned  by  tne  vestry  or  district  hoard  of  a  parish 
to  he  paid  hy  the  owners  of  houses  or  lands 
towards  the  expenses  of  paving  new  streets,  under 
sect.  105  of  the  Metropolis  Local  Management  Act 
1855  (18  ^  19  Vict.  c.  120),  way  fee  recovered  hy 
the  vestry  or  hoard  in  an  a^ion  against,  either  the 
person  who  is  owner  of  the  prem/ises  at  the  time 
when  the  apportionment  is  made,  or  anyfutv/re  or 
suhsequent  ovmer  of  the  premises ;  and  thai, 
whether  such  amount  is  made  pan/ahle  at  once  in 
one  sum  or  at  intervals,  hy  instalments,  the  effect 
of  the  above  two  mentioned  Acts  qf  FarHament, 
ixlcen  togetlier,  being  to  impose  the  liability  as  a 
charge  upon  the  lartid: 
So  held  hy  the  Court  of  Exchequer  Chamber,  affrnn- 

ing  the  judgment  of  the  court  below. 
In  this  case  error  was  brought  by  the  plaintiffs  in 
error  on  the  judgment  of  the  Court  oi  Exchequer 
in  favour  of  the  defendant  in  error,  upon  a  special 


case. 


The  plaintiffs  in  error  (who  were  the  defendants 
below)  are  trustees  of  the  Planet  Building  Society. 
The  defendants  in  error  (the  plaintiffs  below),  the 
Plumstead  District  Board  of  Works,  had  brought 
an  action  against  the  society  (in  the  name  of  their 
trustees)  to  recover  37£.  \0s,,  the  amount  of  pavine 
expenses  which  had  been  apportioned  by  the  board 
under  the  powers  of  the  Metropolis  LociEkl  Manage- 
ment Acts  1855  and  1862  (18  &  19  Vict.  c.  120, 
and  25  &  26  Vict.  c.  102),  in  respect  of  certain 
houses  and  property  belonging  to  the  trustees  of 
the  said  society,  as  mortgagees  thereof. 

The  question  to  be  determined  was,  whether  the 
action  was  or  was  not  maintainable  against  the 
trustees,  the  contention  on  their  part  being,  that 
the  action  was  not  maintainable,  on  the  ground  that 
they  were  not  the  owners  of  the  property  in  respect 
of  which  the  several  apportionments  were  made 
at  the  time  when  the  same  apportionments  were 
made. 

The  Court  of  Exchequer  (Kelly,  C.B.,  Bramwell, 
Channell,  and  Pigott,  BB.),  after  hearing  the 
arguments  o  f  counsel  on  both  sides,  held,  that 
under  sect.  77  of  the  Metropolis  Local  Manage- 
ment Act  1862  (25  &  26  Vict.  c.  102),  the  amount 
apportioned  by  the  vestry  or  board  of  a  parish  to 
be  paid  by  the  owners  of  houses  or  lands  towards 
the  expense  of  paving  new  streets,  under  sect.  105 
of  the  Metropolis  Local  Management  Act  1855 
(18  A  19  Vict.  0.  120),  may  be  recovered  by  the 
vestiy  or  board,  in  an  action  against  either  the 
person  who  is  owner  of  the  premises  at  the  time 
when  the  apportionment  is  made,  and  the  right  to 
recover  first  accrues,  or  a^nst  am/u  future  or  sub' 
sequent  ouyneroi  the  premises ;  ana  that,  whether 
such  amount  is  made  payable  at  once,  in  one  sum, 
or  at  intervals  by  instalments ;  the  effect  of  the 
two  Acts  of  Parliament  above  mentioned,  taken 
together,  being  to  impose  the  liability  as  a  charge 
upon  the  land. 

The  facts,  and  the  various  sections  of  the  two 
Acts  of  Parliament,  upon  which  the  question  de- 

Eends,  are  fully  set  forth  in  the  report  of  the  case 
elow:  (nom.  The  Plumstead  District  Board  of  Works 
V.  The  Planet  Building  Society,  27  L.  T.  Bep.  N.  S. 
656 ;  reported  also  L.  Bep.  8  Ex.  63 ;  42  L.  J.  50, 
Ex.) 

Waddy  (with  whom  was  Presi),  for  the  plaintiffs 
in  error,  urged  all  the  arguments  and  cited  the 
cases  used  and  cited  in  the  court  below. 
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Sfsak  (app.)  t;.  Powell  aud  Clabkb  (resps.). 


[E: 


Barrov)  (with  whom  was  Morgom  Howa/rd),  for 
the  defendants  in  error,  contrOf  was  not  called  on 
to  argae. 

Blackbubk,  J. — ^Mr.  Waddy  has  argaed  this 
case  with  great  inffenoity,  and  has  adduced  every 
argument  that  comd  posBibly  be  nrged  in  favour 
of  the  view  taken  by  him  of  the  case  of  the  plain- 
tiffs in  error ;  but  he  has  not  been  able  to  succeed 
in  convincing  the  court  that  the  decision  of  the 
court  below  is  erroneous.  We  are  all  agreed  that 
that  decision  was  right  and  ought  to  be  affirmed, 
for  the  reasons  therein  given. 

Kbating,  Bbbtt,  Gbovb,  Quain,  Abchibald,  and 
HoNTMAN,  JJ.  concurred. 

Judgment  affi/rmed. 

Attorneys  for  the  plaintiffs  in  error.  Ingle, 
Cooper,  and  Holmes,  23,  Threadneedle-street,  E.G. 

Attorneys  for  the  defendants  in  error,  /.  M.  Dale 
(Newman,  Stretton,  and  Dale),  75,  Comhill,  E.G. 


COUBT    OF    EZCHEQUSB. 

B«portod  by  T.  W.  Sauvdxbs  aad  H.  Lues,  Eaqn., 
Barriaters-at-Law. 


Thursday,  Nov,  20, 1873. 

Sfbak  (app.)  V,  Powell  and  Glarke  (resps.). 

Excise  licence  for  a  carnage — A  carriage  used  solely 
for  the  conveyance  of'a/ny  goods  or  burden  in  the 
course  of  trade  or  husbandry, — 82  Sr  33  Vict,  c. 
14,  ss.  18, 19  (sub-sect.  6). 
By  the  32  4;  33  Vict.  c.  H  e,  18,  a  duty  is  imposed 
upon  carriages  having  a  certam  number  of  wheels 
and  bemg  of  a  certain  weight;  and  by  sect,  19, 
subsection  (6),  it  is  enacted  that  the  term  "  carriage  " 
mea/ns  amd  vncUides  amy  velUcle  drawn  by  a  horse 
or  mule  "  except  a  waggon,  cart,  or  other  vehicle 
used  solely  for  the  conveyance  of  amy  goods  or 
burden  in  the  course  of  trade  or  husbandry.*' 
The  defendants  were  the  proprietors  of  a  iravelMng 
equestrian  circus,  and  it  was  their  course  of  bust- 
ness  to  give  a  daily  parade  through  the  toums 
which  they  visit.  On  the  day  laid  in  the  informa- 
tion there  was  the  usu>al  parade  in  Bishop  Auck- 
land, and  amongst  other  carriages  in  the  pro- 
fession there  were  three  drawn  by  horses;  one 
conveyed  the  band,  consisting  of  eight  performers  ; 
two  others  conveyed  four  persons  ea^ih,  and  the 
persons  in  one  of  these  were  dressed  in  a  gaudy 
attire  and  carried  flags.     These  three  carriages 
were  used  also  for  carrying  portions  of  the  luggage 
and  property  of  the  circus  from  place  to  place, 
and  at  tJie  time  before  mentioned    there   were 
clothes  belonging  to  the  circus  in  the  back  locker 
of  the  band  carriage,  and  also  the  music  and 
musical  instruments  of  the  circus,  and  also  in  the 
other  carriages  there  were  some  loose  deal  boxes 
and  brackets : 
Held,  thai  these  three  carriages  were  not  within  the 
exemption  specified  in  the  Uh  subsection  of  sect. 
19  (M  carriages  **  used  solely  for  ike  conveyance 
of  any  goods  or  burden  in  the  course  of  iraae  or 
husbandry,"  and  thai  they  required  to  be  licensed. 
In  this  case  an  information  had  been  laid  by  the 
appellant  against  the  two  respondents  for  keeping 
three  carriages  without  having  a  proper  licence 
as  provided  for  by  the  32  &  33  Vict.  c.  19,  ss. 
18, 19,  subsect.  (6),  and  sect.  27,  but  upon  the  hear- 
ing, the  justices  declined  to  convict,  but  stated  a 
case. 

By  sect.  18  of  the  32  &  38  Vict.  o.  14,  it  is  enacted 
that 


On  and  after  the  Itt  Jan.  1870,  then  shall  be  granted, 
oharged,  levied,  and  paid  for  the  use  of  her  Biajeety,  her 
heirs  and  enooesBorB  in  and  throoghoat  Great  Britain, 
nnder  and  enbjeot  to  the  proyisions  and  regnlationB  in 
the  eaid  Aot  oontained,  the  following  dntue,  namely 
{ytUer  alia) : 

For  eyeiy  oarriage,  if  saoh  earriage  ehall  have    iB  s.  <L 
four  or  more  wheels,  and  shall  be  of  the  weight 

of  fonr  hundred  weight  or  npwarde 2    2    0 

If   anoh  earriage  ehul  have   less  than  fonr 
wheels,  or  having  four  or  more  wheels,  shall 
be  of  a  less  weight  than  fonr  hundred  weight     0  15    0 
And  Buoh  duties  respeotivelv  shall  be  paid  annually  upon 
Uoenoes  to  be  taken  out  under  the  provisions  of  the  said 
Aot  by  the  person  who  shall  keep  the  oarriage. 

By  subsection  6  of  section  19  of  the  same  Act 

it  is  enacted  as  follows : 

The  term  oarriage  means  and  inoludes  any  vehicle 
drawn  by  a  horse  or  mule,  or  horses  or  mules,  exoept  a 
waggon,  oart,  or  other  venicle  used  solely  for  the  oon- 
veyanoe  of  any  goods  or  burden  in  the  oouase  of  trade 
or  husbandry,  and  whereon  the  ohristian  and  sumame 
and  plaoe  of  abode  or  place  of  business  of  the  owner,  or 
the  name  or  style  and  prinoipal  or  only  plaoe  of  business 
of  the  company  or  firm  owning  the  same  shall  be  visibly 
and  legibly  painted  in  lettors  of  not  less  than  one  inch  in 
length." 

Bv  section  27  of  the  oame  Aot  it  is  enacted  (vnier 
oZia)  as  follows : 

Every  person  who  shall  keep  any  oarriage  without 
having  a  proper  lioenoe  under  this  Act  shall  forfeit  the 
penalfy  of  201.  over  and  above  any  other  penalty  to  which 
such  person  may  be  liable,  provided  tiiat  such  penalty 
shall  not  be  recoverable  where  the  defendant  in  auy  pro- 
ceeding for  the  recovery  of  the  same  shall  prove  to  the 
satisfaotion  of  the  justices  before  whom  such  nrooeeding 
shall  be  depending,  that  he  had  delivered  a  aeolaration 
and  paid  the  proper  duties,  and  obtained  a  proper  lioenoe 
within  the  time  prescribed  by  this  Aot.  Provided  also 
that  if  in  any  proceedmg  for  recovery  of  the  said  penalty 
any  question  shall  arise  as  to  the  number  of  carriages 
kept  or  used,  or  the  weight  of  any  carriage  kept  or  used 
by  the  defendant,  or  whether  the  defendimt  was  entitled 
to  any  exemption  from  licence  under  the  provisions  and 
regulations  contained  in  this  Act,  the  burtnen  of  ptroving 
the  number  or  weight,  or  right  to  exempti(m  as  tne  ease 
may  be,  shall  be  upon  the  defendant. 

Upon  the  hearing  of  the  information  the  follow* 
ing  facts  were  proved,  namely,  that  the  re* 
spondents  were  the  proprietors  of  a  travelling 
equestrian  circus;  that  on  the  29th  July  187^ 
they  had  a  circus  peformance  at  Bishop  Auckland ; 
that  it  is  a  part  of  respondents'  course  of  trade  or 
business  to  give  a  daily  parade  of  their  horsee 
and  carriages  through  the  towns  which  they  visit ; 
that  on  the  day  in  question  there  was  the  usual 
parade  in  Bishop  Auckland ;  that  amongst  other 
carriages  in  the  procession  there  were  three  drawn 
by  horses ;  one  conveyed  the  band,  consisting  of 
eight  performers;  two  others  conveyed  four 
persons  each,  and  the  persons  in  one  of  these  were 
dressed  in  gaudy  attire  and  carried  flags ;  it  was 
also  proved  that  the  three  carriages  in  qaestion 
>\ere  used  by  respondents  for  carrvmg  portions  of 
the  luggage  and  property  of  the  circus  from  plaoe 
to  place,  and  that  at  the  time  that  the  procession 
took  place  on  the  said  29th  Julv,  there  were 
clothes  belonging  to  the  circus  in  the  back  locker 
of  the  band  carriage,  and  also  the  music  and 
musical  instruments  of  the  drcus,  and  that  in 
the  other  two  carriages,  as  well  as  in  the  band 
carriage,  there  were  also  at  the  same  time  some 
loose  deal  boards  and  brackets.  It  was  admitted 
that  there  was  no  licence  in  force  for  the  carriages, 
but  that  the  condition  of  exemption  as  to  the 
name  and  place  of  business  had  been  fulfilled  by 
the  respondents. 

Ou  the  part  of  the  respondents  it  ?ras  contended 
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that  the  three  carria^reB  in  queBtios,  when  in  use 
in  the  manner  stated,  were  within  the  exemption 
contained  in  sub-seot.  6  of  sect.  19  of  the  Act 
32  d(  33  Yict.  0. 14,  as  being  solely  used  for  the 
oonveyance  of  goods  or  burden  in  the  conrse  of 
trade. 

The  justices  were  of  opinion  that  the  three  car- 
riages m  question  were  within  the  terms  of  the  said 
exemption,  the  ground  of  their  opinion  being  that 
the  {)ersons  carried  in  the  said  carriages,  in  con- 
junction with  the  circus  clothes,  deal  ooards  and 
brackets,  were  to  be  considered  as  burden  con- 
veyed in  the  course  of  trade,  and  they,  therefore, 
dismissed  the  information. 

If  the  court  should  be  of  opinion  that  the 
decision  was  ri^ht,  the  appeal  to  be  dismissed. 
If  that  the  decision  is  wrong,  then  the  judgment 
to  be  reversed,  and  a  mitigated  penalty  of  52. 
imposed  upon  the  respondents,  such  order  being 
made  as  to  the  costs  of  this  appeal  as  to  the  court 
may  seem  fit. 

The  Attom&y-Qeneral  (H.  James,  Q.G.)  {Bowen 
with  him)  appeared  for  the  appellant,  but  the  court 
called  upon 

Cood  (/.  G.  Laiorance  with  him)  to  support  the 
decision  of  the  justices  below. — The  appellants 
contends  tha^  these  carriages  were  not  used  in  the 
course  of  trade,  as  mentioned  in  the  6th  sub-section 
of  the  19lh  section  of  the  32  &  33  Yict.  c.  14.  But 
the  word  "trade"  must  be  construed  liberally. 
In  Johnson's  Dictionary,  the  second  definition  of 
the  word  is  "  occupation,  particular  employment, 
whether  manual  or  mercantile,  distinsruished 
from  the  liberal  arts  or  learned  professions.'* 
Within  that  definition,  this  is  a  trade,  and  it  would 
be  a  sensible  construction  to  put  upon  the  statute. 
There  can  be  no  reason  why  a  tradesman  who  buys 
and  sells  should  be  put  upon  a  footing  different  to 
that  of  a  professional  man  who  takes  about  with  him 
articles  which  he  exposes  to  the  view  of  the  public. 
A  railway  contractor  does  not  sell  goods,  never- 
theless he  uses  in  his  business  a  large  number  of 
carriages  and  horses.  It  is  said  that  the  car- 
riages were  not  used  solely  for  the  conveyance 
of  any  goods  or  burden.  Bat  suppose  a  trades- 
man's cart,  when  not  wanted  for  the  purpose 
of  delivering  goods,  were  to  be  sent  about  the 
town  with  a  representation  painted  on  it,  or 
printed  advertisements  of  his  trade  attached  to 
It — that  would  still  be  using  it  for  the  purposes 
of  his  trade.  The  words,  "  used  solelv  for  the 
conveyance  of  any  goods  or  burden  in  the  course 
of  trade,"  must  mean,  not  for  the  purposes  of 
pleasure.  [Brajcwbll,  B. — Suppose  a  traveller 
was  out  with  his  gig,  is  that  exempt  P]  I  should 
say  so.  Suppose  a  greengrocer  goes  with  his 
empty  cart  to  Govent  Garden  market  for  vege- 
tables, it  would  still  be  within  the  exemption.  So, 
a  farmer  sending  an  empty  cart  for  coal.  The 
carriages  in  the  present  case  were  sent  out  and 
used  for  the  purposes  of  business.  Trade  in  this 
statute,  means  an  employment,  not  in  a  learned 
profession,  and  to  be  used  in  trctde  means  not  being 
used  for  pleasure. 

Kblly,  C.B. — We  ought  to  interpret  the  words 
of  the  Act  of  Parliament  according  to  their  natural 
meaning,  and  we  ought  not  to  put  any  forced  or 
unnatural  construction  upon  them.  Now  the  words 
here  are,  "  The  term  'carriage'  means  and  includes 
any  vehicle  drawn  by  a  horse  or  mule,  or  horses  or 
moles,  except  a  waggon,  cart,  or  other  vehicle 


used  solely  for  conveyance  of  any  goods  or  burden 
in  the  course  of  trade  or  husbandry."  Now  what 
is  the  natural  meaning  of  these  words  P  Why  it 
means  this--a  waggon  or  cart  in  which  a  trades- 
man sends  out  his  goods  from  place  to  place — 
carriages  used  in  his  ordinary  trade ;  and  I  cannot 
think  a  carriage  in  which  an  actor  goes  about 
advertising  his  performance  is  a  carriage,  used  for 
the  conveyance  of  goods  in  the  course  of  trade. 
Under  the  old  bankruptcy  laws, it  could  not  possibly 
have  been  said  that  he  was  a  trader.  These  carriages 
were  used  as  a  spectacle,  and  not  for  the  convey- 
ance of  goods,  and  are  certainly  not  within  the 
exemption  of  the  Act  of  Parliament.  These  people 
are  not  commercial  men.  On  the  ground,  there- 
fore, that  it  would  be  a  forced  and  unnatural  con- 
struction to  hold  that  these  carriages  are  exempt 
from  the  licence,  I  must  decide  in  favour  of  the 
appellant. 

Bbamwell,  B. — ^This  was  not  a  trade  in  any  sense. 
I  think  the  words  of  the  section  must  refer  to 
goods  which  in  the  course  of  trade  have  to  be  con- 
veyed away ;  and  I  cannot  think  that  if  a  traveller 
for  a  tradesman  went  out  in  his  gig  he  would  be  a 
burden  in  the  sense  of  the  statute.  Moreover,  even 
if  this  were  a  trade,  the  carriages  are  not  used 
solely  for  the  conveyance  of  goods,  since  they  were 
used  for  advertising  the  performance.  Many  in- 
genious arguments  may  oe  used  to  show  that  a 
carriage  may  be  really  engaged  in  the  purpose  of  a 
trade,  though  not  actual^  conveying  goods ;  but 
we  must  look  at  all  the  circumstances. 

PiGOTT,  B. — It  may  not  be  very  easy  to  define 
what  constitutes  a  trade  in  all  its  acceptations,  but 
it  is  quite  clear  in  this  case  that  these  carriages 
were  not  used  solely  for  the  conveyance  of  goods 
in  the  course  of  traae. 

Pollock,  B. — I  agree  that  these  carriages  are 
not  exempt.  No  doubt,  in  all  statutes  creating  a 
tax,  the  words  used  should  be  clear,  according  to 
the  common  understanding  of  them ;  but  I  think 
that  in  the  present  instance  they  are  clear,  and 
that  it  cannot  be  said  that  a  circus  going  about  a 
town  is  conveying  goods. 

Judgment  for   the    appellant 
vrithout  costs. 

Attorney  for  the  appellant.  The  Solicitor  to  the 
Inland  Reventbe  Department, 

Attorney  for  the  respondents,  BgZZ,  Ebury-street, 
Pimlico. 
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Reported  bj  Johh  Bosk  and  B.  A.  SIisaLAKi,  Eeqn., 
BanriBtera-at-Ls  w. 


Friday,  May  30, 1873. 

Lord    BoLiNGBBOKE  17.  TowNSEND    (Clerk  to   the 
Local  Board  of  Health  of  Swindon). 

Practice — SubstittUion  of  defendants — Misdescrip" 
tion — Gomm/m  Loao  Procedu/re  Act  1852 — Sect, 
222  (15  ^  16  Vict,  c.  76). 

Where  an  action  had  been  brought  vn  error  against 
the  clerk  of  a  local  board  of  health,  the  court 
allowed  the  name  of  the  local  board  of  health  to  he 
substituted  in  all  proceedings  for  tluU  of  the  clerk. 

Motion  to  rescind  an  order  of  Blackburn,  J.,  under 
the  following  circumstances :  Lord  Bolingbroke 
being  desirous  of  bringing  an  action  against  the 
Local  Board  of  Health  of  STew  Swindon,  a  writ  of 
summons  was  issued  on  the  21st  Feb.  1873  against 
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J.  C.  Townsend,  clerk  to  the  Local  Board  of  Health 
of  Swindon  New  Town,  and  the  writ  was  served 
.  upon  Townsend.  On  the  9th  May  a  summons  was 
taken  out  calling  on  defendant  to  show  cause  why 
the  plaintiff  should  not  be  at  liberty  to  amend  the 
writ  and  subsequent  proceedings  (if  any)  by  sub- 
stituting the  IogbI  board  as  the  defendants,  instead 
of  Townsend,  their  clerk.  The  summons  came  on 
to  be  heard  before  Master  Kay,  who  dismissed  the 
summons ;  but  on  the  parties  appealing  to  the 
judge,  Blackburn,  J.  overruled  the  decision  of  the 
master,  and  made  the  order. 

CoUins  moved  to  rescind  the  order  of  Blackburn, 
J. — ^The  learned  judge  at  chambers  acted  under 
the  powers  of  amendment  conferred  by  the  222nd 
section  of  the  Common  Law  I^cedure  Act  1852 
(16  &  16  Vict.  c.  76),  by  which  any  judee  of  the 
Superior  Courts  may  at  all  times  amend  all  defects 
and  errors  in  any  proceeding  in  civil  cases,  whether 
there  is  anything  in  writing  to  amend  by  or  not, 
«nd  whether  the  defect  or  error  be  that  of  the 
party  applying  to  amend  or  not,  and  all  such 
amendments  as  may  be  necessary  for  the  purpose 
of  determining  in  the  existing  suit  the  real  ques- 
tion in  controversy  between  the  parties  shall  be  so 
made;  but  I  have  now  an  affidavit  stating  that 
the  alleged  ii\jury  for  which  the  action  was  brought 
was  committed  more  than  six  months  before  the 
date  at  which  the  writ  was  issued.  Li  Clay  v. 
Oxford  (L.  Bep.  2  Ex.  54),  which  was  an  action 
commenced  in  the  name  of  a  man  who  was  dead  at 
the  time  the  writ  was  issued,  Bramwell,  B.,  said 
"If  we  could  see  some  person  suins  who  had  a 
beneficial  interest  in  the  claim,  though  not  legally 
entitled  to  sue,  the  case  would  be  within  the  prin- 
ciple of  the  authorities  cited.  But  the  power  of 
amendment  is  limited  to  cases  where  tnere  was 
originally  a  party  suing^  possessed,  though  with  a 
variety  in  legal  description,  of  the  same  interest 
with  the  party  to  be  substituted."  But  that  cer- 
tainly cannot  be  said  in  this  case.  In  the  case  of 
Pryor  v.  West  Ham  Board  of  Works  (15  L.  T.  Bep. 
N.  S.  250)  Montague  Smith,  J.,  refused  to  amend 
the  record  at  the  trial  by  the  substitution  of  the 
name  of  the  clerk  for  the  original  plaintiffs,  they 
not  being  a  corporate  body. 

BoviLL,  C.J.— The  court  has  power  to  allow  this 
amendment  independently  of  the  provisions  of  the 
Common  Law  Procedure  Act.  if  any  authority 
were  necessary,  the  case  of  OaUoway  v.  Bleaden 
(1  M.  &  Gr.  247)  shows  that  the  courts  have  been 
in  the  habit  of  allowing  such  amendments ;  and 
the  case  La  Banca  Naaionale  Sede  Di  Torino  v. 
Eamihv/rger  (2  H.  &  C.  330)  is  on  all  fours  with  the 
present  case.  What  was  done  at  chambers  by 
my  brother  Blackburn  was  a  mere  amendment  of 
a  misdescription  of  the  real  defendant.  It  is  not 
intended  here  to  substitute  one  defendant  for 
another,  but  solely  to  alter  the  description  of  the 
defendant  on  the  writ ;  and  as  it  is  now  too  late  to 
commence  a  fresh  action  against  the  defendants, 
justice  would  otherwise  be  defeated.  I  therefore 
think  my  brother  Blackburn  was  right. 

Keating  and  Bbett,  JJ.,  concurred. 

Gkovb,  J. — In  La  Banca  Nazionale  Sede  Di 
Torino  v.  Hamburger  (2  H.  &  C.  330)  I  find  that 
where  a  foreign  bank  sued  in  a  corporate  name  by 
which  it  was  known,  and  the  defendant  pleaded 
that  it  was  not  a  body  corporate,  the  court  allowed 
the  writ,  declaration  and  subsequent  proceedings 
to  be  amended  by  inserting  the  name  of  a  director 
of  the  bank  as  nominal  pluntiff,  it  appearing  that 


by  the  law  of  the  country  the  bonk  was  entitled  to 
sue  in  his  name.  In  that  case  Pollock,  G.B.,  puts 
it  exceedingly  clearly.  He  says :  "  Some  corpora- 
tions are  entitled  to  sue  in  their  corporate  name, 
others  in  the  name  of  a  particular  officer.  Now, 
suppose  a  corporation  sued  in  its  corporate  name 
when  it  ought  to  have  sued  in  the  name  of  an 
officer,  why  should  not  the  writ  be  amended  P  It 
is  not  adding  a  new  plaintiff,  but  correcting  a  mere 
mistake  in  the  name."  I  think,  therefore,  the 
rule  should  be  refused.  BtUe  rqfiued. 

Attorney  for  defendants,  TT.  Moon, 


CSOWV  CASES  BESEBVED. 

B«ported  \rj  Jobv  Thoxpsov,  Esq.,  Baniater-at-Law. 


Saturday,  Nov,  15, 1873. 

(Before  Ejbllt,  C.B.,  Blackburn  and  Lush,  JJ. 
Pollock,  B.,  and  Honyhak,  J.) 

Beg.  V,  BicHHOio). 

Larceny — Servant — Ba4lee — 24  ^  25  Vict,  c.  96,  <.  3. 
A  tra/veller  was  entmsted  with  pieces  of  silk  (aimA 
9byd8.  ea>ch)  to  carry  about  with  him  for  sale  to 
such  customers  a«  he  might  procure.  It  was  hU 
duty  to  send  by  the  next  post  after  sale  the  narnes 
and  addresses  of  the  customers  to  whom  amy  migU 
have  been  sold,  and  the  numbers,  qaantiiies,  and 
prices  of  the  sUk  sold.  AU  goods  not  so  accounted 
for  remained  in  his  hands,  and  were  counted  by 
his  employers  as  stock.  At  the  end  of  each  half- 
year  it  was  his  duty  to  send  in  a/n  a^xountfor  the 
entire  six  m^mths,  and  to  return  the  unsold  sUk, 
Within  six  months  after  four  pieces  of  silk  had  bem 
delivered  to  him,  the  traveller  rendered  an  aceowd 
of  the  same,  and  entered  them  as  sold  to  two  per- 
sons, with  instructions  to  his  employers  to  send 
invoices  to  the  alleged  customers.  It  turned  o\A 
thai  this  was  false,  and  that  he  had  a/ppropriated 
the  sUk  to  his  own  use. 
Held,  that  he  could  be  properly  convicted  of  larceny 

as  a  bailee. 
Case    reserved   for   the   determination    of    the 
Court    for    Consideration    of   Crown    Cases  Re- 
served  by  Mr.  Serjeant   Cox,   deputy -assistant 
judge  at  the  Middlesex  Sessions. 

The  prisoner  was  indicted  at  the  Middlesex 
Sessions  on  the  30th  Sept.  1873  for  stealing  four 

Eieces  of  silk  from  Bobert  Seneschal  and  others, 
is  masters. 

The  prosecutors  were  silk  merchants.  The 
prisoner  was  engaged  to  sell  silk  for  them,  travel- 
miff  about  the  country  for  that  purpose. 

Sis  duties  were  stated  to  be  as  follows : 

The  prisoner  carried  with  him  on  his  joumeys 
pieces  of  silk,  each  piece  being  about  95yds.,  which 
ne  sold  to  customers  of  his  own  finding.  He 
travelled  with  them  where  he  pleased  and  when  he 
pleased,  and  was  paid  by  a  commission  on  the 
sales  effected.  It  was  his  duty  to  send  to  his 
emplovers  by  the  next  post  after  sale  the  names 
and  addresses  of  all  customers,  whether  th^  had 
paid  cash  for  the  goods  purchased  or  otherwise, 
and  in  such  account  to  state  the  numbers  of  the 
pieces  of  goods  so  sold,  and  the  quantity  and  the 
prices  at  which  they  were  sold. 

The  prisoner  generally  collected  the  moneys,  but 
occasicmally  the  customers  remitted  directiv  to 
the  firm.  He  sold  in  the  name  of  the  firm,  and  not 
in  his  own  name.  All  goods  not  so  aocounted  for 
remained  in  his  hands,  and  were  counted  by  the 
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firm  aa  stock.  The  prisoner  paid  his  own  travel- 
Ung  expenses,  and  at  the  end  of  each  half  year  it 
was  his  duty  to  send  in  an  account  for  the  entire 
six  months,  and  to  return  the  unsold  stock. 

The  prisoner  received  from  the  firm,  inter  aUa, 
four  pieces  of  silk,  each  of  ninety-five  yards,  nnm- 
bered  respectively  13,309, 12,866,13,382,  and  12,956. 
In  Febroary  he  rendered  an  account  which  was 
prodaoed,  in  which  he  had  entered  as  having  sold 
to  two  persons,  whose  names  and  addresses  were 
there  stated,  the  above  four  pieces  of  silk,  with  in- 
stractions  to  send  invoices  for  the   customers, 
charging  them  respectively  572.  and  621.  for  the 
ffoods  so  sold,  and  in  his  half-yearly  acoonnt  ren- 
dered 31st  Dec.,  he  returned  those  pieces  of  silk  as 
having  been  so  sold.    The  firm  sent  the  invoices 
according  to  the  directions  given  by  the  prisoner. 
Bat  the  prisoner  had  previously  left  at  the  address 
he  had  given  as  that  to  which  the  invoices  were  to 
be  sent,  several  envelopes  addressed  to  himself  at 
his  residence   in    London,  requesting  that   any 
lotters   that    should  arrive   for    him    might   be 
enclosed  and  posted.    The  invoices  sent  by  the 
firm  were  thus  returned  to  the  prisoner.      The 
firm  never  received  payment  for  those  four  pieces 
of  silk,  and  upon  inquiry  discovered  that  there 
were  no  such  persons  as  the  customers  whose 
names  had  been  returned  by  the  prisoner,  and  that 
in  &ct  he  had  not  duly  accounted  for  those  pieces 
of  silk,  but  had  appropriated  them  to  his  own  use. 

Upon  these  facts  it  was  contended  for  the  pri- 
soner that  he  was  not  a  servant  of  the  prosecutors, 
therefore  could  not  be  guilty  of  larceny  of  the 
goods  intrusted  to  him. 

It  was  contended  for  the  prosecution  that  if  not 
a  servant  so  as  to  make  his  possession  the  posses- 
sion of  his  employers,  he  was  a  bailee  of  the 
pieces  of  silk,  and  guilty  of  larceny  as  such. 

I  held  that  upon  these  &cts  the  prisoner  was 
opt  a  servant,  but  that  he  was  a  bailee,  and  I 
directed  the  jury  that  they  might  find  him  guilty 
if  satisfied  tnat  he  had  receivra  the  silk  from  his 
emplovers  to  sell  for  them,  and  instead  of  doing 
so  nad  appropriated  them  to  his  own  use. 

The  jury  found  the  prisoner  guilty. 

On  the  application  of  counsel  for  the  prisoner, 
I  postponed  passing  sentence,  and  remitted  the 
prisoner  to  ffaol  and  reserved  the  question. 

Whether  1  rightly  decided  that  he  was  a  bailee 
of  the  silk  is  for  the  opinion  of  this  court. 
(Signed)  Edwasd  Wm.  Cox, 

Deputy  Assistant  Judge  of  Middlesex. 

Mead,  for  the  prisoner.  —  The  prisoner  was 
not  a  bailee.  According  to  Beg.  v.  HassdU  (30 
L.  J.,  175,  M.  C. ;  8  Cox  C.  C.  302),  a  person  who 
is  not  bound  to  return  the  specific  thing  entrusted 
to  him  is  not  within  the  bailee  clause  (sect.  4  of  24 
A  25  Vict.  o.  54).  Here  the  prosecutors  entrusted 
the  goods  to  the  prisoner  for  sale,  and  at  the  end 
of  each  half  yoar  it  was  his  duty  to  account  to  his 
employers,  ia.  Beg.  v.  Henderson  (11  Cox  C.  C. 
593),  where  jewellery  was  entrusted  to  the  prisoner 
for  the  period  of  a  week  or  so  to  show  to  customers 
for  sale,  and  then  to  be  returned  if  not  sold,  and  after 
the  given  period  the  prisoner  sold  the  jewellery 
and  appropriated  the  proceeds,  this  court  held 
that  the  prisoner  was  properly  convicted  for 
hiroeny  as  a  bailee.  There  the  appropriation  was 
after  the  lapse  of  time  within  which  the  prisoner 
was  allowed  to  deal  with  the  jewellery.  In  the 
present  case  the  appropriation  was  before  the  lapse 


of  the  period  of  six  months  within  which  he  could 
deal  with  the  silk,  and  before  he  was  bound 
to  return  in  specie  the  unsold  silk ;  and  therefore 
it  is  contended  he  could  not  be  convicted  as  a  lar- 
cenous bailee  of  the  silk. 

Besley,  for  the  prosecution,  was  not  called  upon 
to  argue. 

EIelly,  C.B. — All  that  is  said  about  the  six 
months  in  the  case  is,  *'  The  prisoner  paid  his  own 
travelling  expenses,  and  at  the  end  of  each  half 
year  it  was  his  duty  to  send  in  an  account  for  the 
entire  six  months,  and  to  return  the  unsold  silk." 
But  here,  a  short  time  after  receiving  silk,  the 
prisoner  rendered  an  account  in  which  he  had 
entered  as  having  sold  to  two  persons,  whose 
names  and  addresses  were  there  stated,  the  four 
pieces  of  silk,  with  instructions  to  send  invoices 
to  them,  and  which  was  all  a  fabrication.  How 
can  it  be  said  that  he  was  not  a  bailee  of  the  silk 
at  the  time,  and  that  this  was  not  larceny  by  a 
bailee? 

Blackbukn,  J. — ^The  prisoner  was  bailee  of  the 
silk  from  the  moment  he  received  it  from  his 
employers.  The  silk  was  not  his,  but  theirs,  and 
he  was  not  authorised  to  dispose  of  it  to  his  own 
private  use. 

LiTSH,  J. — The  prosecutors  might  have  demanded 
the  silk  back  from  the  prisoner  at  any  moment 
after  it  was  delivered  ana  remained  uncUsposed  of 
to  customers. 

Pollock,  B.  and  HoKTiLiy,  J.  concurred. 

Oonviction  affiamed. 


Sattvrdcvy,  Nov.  15, 1873. 

(Before  Eellt,  C.B.,  Blackbubn  and  Lush  J.  J., 
Pollock  B.,  and  Hontxan  J.) 

Beg.  t;.  Bobe&t  Babjutt. 

Bape — Consent — Idiot  girl. 
Upon  the  tried  of  a/n  indictment  for  raj^  upon  an 
idiot  girl,  ths  proper  direction  to  the  jury  is  that 
if  they  are  satttfied  that  the  girl  was  in  such  a 
state  of  idiotcy  as  to  he  incapable  of  expressing 
either  consent  or  dissent,  and  that  the  prisoner 
had  connection  with  her  without  her  consent,  it  is 
their  duty  to  find  hvm  guilty. 
The  two  cases  of  Beg.  v.  Fietoher  a/re  not  adverse 
to  one  another.     The  principle  is  properly  laid 
down  in  the  first  case,  and  the  second  case  was 
only  a  decision  to  the  effect  that  there  vfas  not 
that  requisite  testimony  of  want  of  assent  to  justify 
leaving  the  case  to  the  jury. 
Case  reserved  for   the  opinion  of  this  court  by 
Honyman  J. 

The  prisoner,  Bobert  Barratt,  was  tried  before 
me  at  the  Leeds  Summer  Assizes  1873,  for  a  rape 
on  Mary  Bedman. 

It  was  proved  by  the  relatives  of  Mary  Bedman 
that  she  was  fourteen  and  a  half  years  old,  and 
that  ever  since  she  was  six  weeks  old  she  was 
blind  and  wrong  in  her  mind;  that  she  was  hardly 
capable  of  understanding  anything  that  was  said 
to  her,  but  that  she  could  go  up  and  down  stairs 
by  herself;  that  if  placed  in  a  chair  by  anyone  she 
would  remain  there  till  night ;  that  if  told  to  lie 
down  she  would  do  so ;  that  she  could  not  com- 
municate to  her  friends  what  she  wanted ;  that  she 
could  feed  herself  a  little,  but  that  she  wae  obliged 
to  be  dressed  and  undressed,  and  that  she  was 
unable  to  do  any   work;   that  the  prisoner  had 
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known  Mary  Bedman  and  her  familj  about  two 
years,  and  knew  that  she  was  not  right  in  her 
mind. 

It  was  proved  by  a  surgeon  that  there  were  no 
external  marks  of  violence,  but  that,  in  his  opinion, 
there  bad  been  recent  connection,  and  he  thought 
she  had  been  in  the  habit  of  having  connection. 

Mary  Bedman  was  brought  into  court,  but  not 
8 worn.  She  was  evidently  idiotic,  and  I  found  it 
impossible  to  communicate  with  her.  When  I 
spoke  to  her  she  evidently  heard  a  sound,  and 
grinned,  but  made  no  reply,  except  a  vacant  laugh, 
and  played  with  her  haiidkerchief,  which  she  had 
dressed  up  in  the  shape  of  a  doll,  and  mumbled  in 
her  mouth. 

It  was  proved  by  the  evidence  of  her  father  that 
on  retummfl;  home  one  day  he  looked  through  the 
window  of  the  sitting  room,  and  saw  the  prisoner 
lying  on  Mary  Bedman  on  a  couch  in  the  room, 
on  which  she  had  been  previously  placed  by  her 
sister  (whom  the  prisoner  then  sent  on  an  errand 
to  a  distance),  and  who  desired  Mary  Bedman  to 
lie  on  the  couch  till  her  return,  and  that  on  going 
into  the  room  he  found  the  prisoner  standing  up 
at  the  end  of  the  couch  buttoning  up  his  trousers, 
while  Mary  Bedman  was  lying  quietly  on  the 
couch.  The  prisoner  asked  the  father  not  to  say 
anvthing  about  it. 

beyond  this  there  was  no  evidence  to  show  | 
under  what  circumstances  the   prisoner  had  or 
attempted  to  have  connection  with  the  girl. 

For  the  prisoner  it  was  submitted  that  there 
was  no  sufficient  evidence  of  penetration,  or  that 
what  took  place  was  without  the  girl's  consent,  or 
a^inst  her  will. 

I  declined  to  stop  the  case,  but  reserved  for  the 
Court  of  Criminal  Appeal  the  question  whether  I 
ought,  under  the  circumstances,  to  have  directed 
the  jury  to  acquit  the  prisoner. 

I  tola  the  jury  that  if  the  prisoner  had  connec- 
tion with  the  girl  by  force,  and  if  the  girl  was  in 
such  an  idiotic  state  that  she  did  not  know  what 
the  prisoner  was  doing,  and  the  prisoner  was 
aware  of  her  being  in  that  state,  they  might  find 
him  guilty  of  rape ;  but  if  the  girl,  from  animal 
instinct,  yielded  to  the  prisoner  without  resistance, 
or  if  the  prisoner,  from  the  girVs  state  and  con- 
dition, had  reason  to  think  the  girl  was  con- 
senting, thev  ought  to  acquit  him. 

The  jury  found  the  prisoner  guilty  of  an  attempt 
at  rape,  and  I  admitted  him  to  bail. 

The  question  for  the  opinion  of  the  Court  of 
Criminal  Appeal  is  whether,  under  the  circum- 
stances, I  ou^ht  to  have  directed  the  jury  to 
acquit  the  prisoner.  If  so,  the  conviction  to  be 
quashed  or  otherwise  affirmed. 
See  the  cases : 

Beg,  V.  Fletcher  (28  L.  J.,  N.  S.,  85,  M.  C. ;  8  Cox 
C.  C.  131) ;  Reg,  v.  Fletcher  (35  L.  J.,  N.  S.,  172, 
M.  C. ;  10  Cox  C.  C.  248 ;  s.o.  L.  Bep.  1  C.  C.  B. 
39);  Beg.  v.  Lock  (L.  Bep.  2  C.  C.  B.  10;  12  Cox 
C.  C.  244).  (Si^ed)  Geoboe  E.  Honyman. 

No  counsel  was  instructed  to  argue  for  the 
prisoner. 

Forbes  for  the  prosecution. — I  submit  that  the 
conviction  ought  to  be  affirmed.  At  the  trial  it 
was  supposed  that  the  two  cases  of  Beg,  v.  Fletcher 
were  adverse  to  one  another,  and  that  the  first 
was  overruled  by  the  second,  but  that  is  not  so. 
The  test  is  as  to  the  degree  of  idiotcy  of  the 
prosecutrix,  whether  it  is  or  not  of  so  great  extent 
us  to  render  her  incapable  of  giving  consent,  or  of 


exercising  any  judgment  upon  the  matter.   In  the 
second  case  of  Beg,  v.  Fletcher,  the  girl  displayed 
a  greater  amount  of  intelligence  than  the  gurl  did 
in  the  present  case,  and  the  medical  evidence  was 
that  she  was  a  fully-developed  woman,  and  mieht 
have  strong  animal  instincts.    The  case  was  left 
to  the  jury,  in  the  terms  reported  to  have  been 
used  by  Willes   J.,  'Hhat  if  they  were   satis- 
fied that  the  girl  was  in  such  a  state  of  idiotcy 
as  to  be  incapable  of  expressing  either  consent  or 
dissent,  and  that  the  prisoner  had  connection  with 
her  without  her  consent,  it  was  their  duty  to  find 
him  guilty."    The  jury  having  found  the  prisoner 
guilty,  the  point   was  reserved  for  this  court, 
whether  the  case  ought  to  have  been  lefb  to  the 
jury  at  all,  there  being  no  evidence  against  the 
prisoner  except*  the  fact   of  connection  and  the 
imbecile  state  of  the  girl.    This  court  held  that 
there  was  no  evidence  to  establish  either  that  it 
was    against    her    will  or   without  her  consent 
[Blackbxtbk  J. :  In  that  case  the  girl  was  far  more 
capable  of  giving  consent  than  here.]     In  Beg,  t. 
Barrow  (38  L.  J.  20,  M.  C. ;  11  Cox  C.  C.  191),  it 
was  decided  that  to  constitute  a  rape  on  a  woman, 
conscious  and  capable  of  giving  consent  at  the 
time  of  connection,  there  must  be  an  actual  resist- 
ance of  the  will.     Non-resistance  by  a  woman, 
under  the  misapprehension  induced  uy  the  man 
that  he  was  her  husband,  prevents  the  ofienoe 
being  a  rape.    But  here  the  girl  was  an  idiot,  and 
incapable  of  giving  consent.      In  Beg,  v.  Lock 
(42  L.  J.  5,  M.  C. ;  12  Cox  C.  C.  244),  it  was  held 
that  mere  submission  by  a  child  of  t^der  years  to 
an  indecent  assault,  without  any   active  sign  of 
dissent,  the  child  being  ignorant  of  the  nature  of 
the  assault,  does  not  amount  to  assent. 

Ejsllt,  C.  B. — I  am  of  opinion  that  the  prisoner, 
in  point  of  law,  was  guilty  of  the  crime  di  rape  in 
this  case.  I  entirely  concur  in  the  definition  of 
the  crime  of  rape,  as  given  by  Willes  J.  in  his 
direction  to  the  jury,  "  that  if  the  jury  were  satis- 
fied that  the  girl  was  in  such  a  state  of  idiotcy  as 
to  be  incapable  of  expressing  either  consent  or  dis- 
sent, and  that  the  prisoner  had  connection  with 
her  without  her  consent,  it  was  their  duty  to  find 
him  guilty."  In  this  case  the  poor  creature  was 
not  capable  of  fiiving  her  consent.  As  to  the 
cases  of  Beg.  v.  FUtc&r,  1  cannot  see  the  distinc- 
tion between  them  in  principle. 

Blackbubn,  J. — I  am  of  the  same  opinion.  I 
agree  with  the  decision  in  the  first  case  of  Beg.  j, 
Fletcher,  and  thii^  that  the  correct  rule  was  laid 
down  in  that  case.  I  do  not  think  that  the  court 
in  the  second  case  of  Beg.  v.  Fletcher  intended  to 
difier  from  the  decision  in  the  first  case  of  Beg.  ▼. 
Fletcher,  In  all  these  cases  the  question  is  whether 
the  prosecutrix  is  an  imbecile  to  such  an  extent  as 
to  render  her  incapable  of  giving  consent  or  exer- 
cising any  judgment  upon  tne  matter,  or,  in  other 
words,  is  there  sufficient  evidence  of  such  an 
extent  of  idiotcy  or  want  of  capacitor.  In  the  first 
case  of  Beg.  v.  Fletcher,  and  also  in  the  present 
case,  there  was  evidence  of  such  an  extent  of 
idiotcy  in  the  girl  as  to  lead  the  jury  to  beheTS 
that  sne  was  incapable  of  giving  assent,  and  that 
therefore  the  connection  was  without  her  consent 
In  the  second  case  of  Beg,  v.  Fleicher,  the  evidence 
of  that  was  much  less  strong,  and  the  point  re- 
served for  the  court  was  whether  the  case  ought 
to  have  been  left  to  the  jury  at  all,  there  being  no 
evidence  except  the  fact  of  connection  and  the 
imbecile  state  of  the  girl ;  and  all  that  the  ooart 
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said  was,  "  that  some  evidenoe  of  its  being  agaiost 
her  will  and  without  her  consent  ou^t  to  be 
given  in  these  cases,  and  that  there  was  not  in 
Uiat  case  that  sort  of  testimony  on  which  a  judse 
would  be  iastified  in  leaving  it  to  a  jury  to  fina  a 
verdict.  Upon  the  authority  of  the  decision  in 
the  former  case  of  Beg.  v.  Fletcher,  it  is  enough 
to  say  in  this  case  that  the  evidence  here  was 
that  the  connection  was  without  the  girl's  consent. 

LijsH,  J. — ^I  am  of  the  same  opinion.  I  do  not 
ooUect  from  the  decision  in  the  second  Beg.  r. 
Fletcher,  that  it  was  intended  to  overrule,  but 
oslj  to  distinguish  it  from  the  first  case,  and  to 
uphold  the  first  case. 

Pollock,  B. — I  am  of  the  same  opinion. 

HoyTMAN,  J. — I  am  of  the  same  opinion.  The 
decision  in  the  second  case  of  Beg.  v.  Fletcher,  that 
there  was  rot  the  proper  sort  of  testimony  re- 
(^isite  in  these  cases,  orings  it  within  the  prin- 
oiple  acted  on  in  the  first  case,  where  there  was 
the  proper  testimony.  This  case  seems  to  me  the 
same  as  when  a  man  has  connection  with  a 
dnmken  woman  that  he  finds  lying  in  a  road, 
quite  incapable  of  giving  consent,  in  which  case 
Lord  Campbell  said  it  would  be  monstrous  to  say 
that  the  man  would  not  be  guilty  of  rape. 

Conviction  affirmed. 

Saturday,  Nov.  22, 1873. 

(Before  Kellt,  C.B.,  Blackbubn,  Lush,  and 

6&0VE,  JJ.,  and  Pollock,  B.) 

Beg.  v.  Aden. 

Larceny — Bailee. 
The  prisoner  was .  envj^oyed  by  the  proeectUor  to 
fetch  oocLUfrom  C.  Before  each  journey  the  pro- 
secutor made  up  to  the  prisoner  241.,  ouit  of  vmich 
he  was  to  pay  for  the  coals,  Teeep  23«.  for  himself, 
and  if  the  price  of  the  coal,  wim  the  2ds.,  did  not 
amount  to  241.,  to  keep  the  balance  in  ha/nd  to  the 
credit  of  the  next  journey.  It  was  the  prisoner's 
dtdy  to  pay  for  the  coal  as  ho  obtained  %t  with  the 
money  received  from  the  prosecutor ;  and  the  pro- 
swutor  did  not  know  but  that  he  did  so,  but  pro- 
vided he  was  supplied  with  the  coal,  and  not 
required  to  pay  more  than  the  proper  price  for  it, 
it  was  immaterial  to  the  prosecutor  in  whod 
manner  the  prisoner  paid  for  it.  On  the  20th 
March  the  prisoner  had  a  balance  of  21.  in  hand, 
and  the  prosecutor  gave  him  211.  to  make  up  241. 
for  the  next  journey.  The  prisoner  did  not  buy 
any  coal,  but  fratiaulenUy  appropriaied  it : 
Held,  thai  a  conviction  of  the  prisoner  for  larceivy 

of  the  211.  as  a  bailee  was  right. 
Case  stated  for  the  opinion  of  the  Court  by  the 
Chairman  of  the  Wolverhampton  Quarter  Sessions. 
At  the  quarter  sessions  of  the  peace  held  at 
Wolverhampton,  on  the  22nd  May  1873,  Thomas 
Aden  was  tried  for  larceny.  The  first  count  of 
the  indictment  charged  that  the  prisoner,  being  a 
servant  to  William  Bellis,  feloniously  stole  212., 
the  property  of  his  master;  the  second  count 
charged  him  with  simple  larceny. 

The  prosecutor  was  a  coal  merchant,  and  was 
possessed  of  a  boat.  The  prisoner  was  possessed 
of  a  horse,  and  had  for  several  years  been  employed 
by  the  prosecutor  to  fetch  coal  three  or  four  times 
each  week,  in  the  prosecutor's  boat,  drawn  along  a 
canal  by  the  prisoner's  horse,  from  the  Cannock 
Chase  Colliery  to  Wolverhampton.    There  was  no 

rement  between  them  as  to  the  period  of  em- 
,  ^ment,  and  either  might  have  terminated  it  at 
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the  end  of  any  journey.  Occasionally,  but  rarely, 
the  prisoner,  when  not  so  employed  by  the  prose- 
cutor, drew  boats  under  similar  circumstances  for 
other  persons.  Before  each  journey  the  prosecutor 
gave  or  made  up  to  the  prisoner  the  sum  of  24L, 
out  of  which  he  was  to  pay  for  the  boat  load  of 
coal,  and  to  keep  239.  for  himself  as  payment  for  his 
services  and  the  use  of  his  horse.  If  the  quantity 
of  coal  with  the  23».  did  not  amount  to  2U.,  the 
balance  was  kept'  in  hand  by  the  prisoner,  and  a 
sum  less  than  24Z.  by  the  amount  of  that  balance 
was  given  to  him  for  the  next  journey.  The  col- 
liery company  knew  that  the  prisoner  did  not  buy 
the  coal  on  his  own  account,  but  they  sometimes 
let  him  have  a  boat  load  without  paying  for  it  at 
the  time,  or  upon  his  paying  only  a  portion  of  the 
price,  and  on  such  occasions  they  regarded  the 
prisoner  as  their  sole  debtor.  It  was  the  prisoner's 
duty  to  pay  for  each  load  of  coal  as  he  obtained  it, 
with  the  money  he  received  from  the  prosecutor* 
and  the  prosecutor  did  not  know  but  tnat  he  did 
so,  and  provided  he  was  supplied  with  the  proper 
quantity  of  coal,  and  not  required  to  pay  more 
tnan  the  proper  price  for  it,  it  was  quite  imma- 
terial to  the  prosecutor  in  what  manner  the  prisoner 
paid  for  it. 

On  the  20th  March  1873,  the  prisoner  had,  or 
ought  to  have  had,  in  hand  a  balance  of  SI.  in  re- 
spect of  the  previous  journey,  and  on  that  day  he 
received  in  the  usual  manner  211.  in  gold  from  the 
prosecutor,  to  make  up  241.  for  the  next  journey. 
The  prisoner  did  not  buy  any  coal  or  brinff  any  to 
the  prosecutor  for  this  money,  but  fraudulently 
appropriated  the  212.,  and  falsely  pretended  that 
he  haa  been  robbed  of  it  on  the  canal  bank  as  he 
was  going  to  fetch  the  coal.  It  appeared,  how- 
ever, that  after  receiving  the  212.,  the  prisoner 
Eaid  to  the  Colliery  Company  the  sum  of  12t.  9s.  9d., 
eing  a  balance  due  to  them  upon  a  previous  load  of 
coal,  for  which  he  had  previously  received  the 
money  from  the  prosecutor. 

Upon  these  facts,  it  was  contended  by  the  pri- 
soner's counsel,  that  the  prisoner  could  not  be 
convicted  on  the  first  count,  because  he  was  not  a 
servant  of  the  prosecutor;  nor  upon  the  second 
count,  because  he  was  not  the  bailee  of  any  money 
that  was  specifically  to  be  held  for  or  returned  to 
the  prosecutor.  The  case  of  Beg.  v.  Davis  (10  Cox 
C.  C.  239),  was  relied  upon  for  the  prosecution ; 
and  the  case  of  Beg.  v.  MassaJd  (30  L.  J.  175, 
M.  C. ;  8  Cox.  0.  C.  491),  for  the  defence. 

The  jury  found  the  prisoner  guilty  of  firaudu- 
lentl^  appropriating  tne  money,  whereupon  I 
respited  tne  sentence,  and  at  the  request  of  the 
prisoner's  counsel,  pray  the  judgment  of  the  Court 
for  Crown  Cases  Beserved  whether,  upon  the  fiicts 
above  stated,  the  prisoner  can  be  lawfully  convicted 
upon  either  count  of  the  indictment. 

(Signed)  Jouk  J.  Powbll. 

'  No  counsel  appeared  on  either  side. 

KiLLY,  C.B. — ^In  this  case,  a  sum  of  money  was 
placed  in  the  hands  of  a  boatman  for  the  purpose 
of  purchasing  coals  for  the  prosecutor  from  a  col- 
liery company,  which  coals  the  prisoner  was  to  pay 
for  with  the  money  so  placed  in  his  hands  by  the 

Erosecutor.  The  prisoner  did  not  uuy  any  coals, 
ut  paid  away  part  of  the  money  in  satisfaction  of 
a  deot  owing  by  him  to  the  Colliery  Company,  and 
failed  to  procure  the  coals.  This  was  a  clear  case 
of  larceny  of  money  entrusted  to  the  prisoner  as 
a  bailee,  within  24  k  25  Vict.  c.  96,  s.  3. 

Conviction  affirmed. 
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8atwrda/y,  Nov.  23, 1873. 

(Before  Kellt,  G.B.,  Blackburn,  Lush,  and 
Gboye,  JJ.,  and  Pollock,  B.) 
Beo.  V,  Datkes  akd  Wabitbb. 

Larceny — Baileo — Offence  jnmisTiahle  simvmaHly — 
13  Geo.  2,  c.  8—24  ^  26  Viet,  c.  96,  «.  3. 

T^  prosecutors  {hoot  artd  shoe  manufactwrers)  gave 
out  to  thei/r  workmen  leather  and  materials  to  he 
worked  v/p,  which  were  entered  in  the  men*s  hooks 
and  charged  to  their  dehit.  The  men  might  either 
take  them  to  their  own  homes  to  work  up,  or  work 
them  up  upon  the  prosecutor's  premises ;  hut  in 
the  latter  case  they  paid  for  the  seats  provided  for 
them.  When  the  work  was  done,  they  received  a 
receipt  for  the  delivery  of  the  leather  and  materials 
and  panfm^ent  of  the  work.  If  the  leather  cmd  mar 
tericUs  were  not  redelivered,  they  were  required  to  he 
paid  for.  The  prisoner  Davnes  was  in  the  prose* 
cutors*  employ,  and  received  materials  for  twelve 
pairs  of  hoots ;  he  did  some  work  upon  them,  hut 
instead  of  returning  them,  sold  them  to  (he  prisoner 
Warner.  These  materials  were  entered  in  the 
wrosecutor^s  hooks  to  Daynes*  dehit,  hut  omitted 
oy  mistake  to  he  entered  in  Da/ynes*  hook : 

Held,  thai  Daynes  could  not  he  convicted  of  larceny 
as  a  hailee,  under  24i  ^^  Vict.  c.  96,  s.  3,  as  the 
offence  of  which  he  had  heen  gvdUy  was  punishahle 
summarily  under  13  Qeo.  2,  c.  8. 

QiMBre,  whether  the  trcmsactum,  as  hetween  the  pro* 
secutor  and  his  msn,  did  not  amount  to  a  sale  of 
the  leather  and  materials  ? 

Gasb  reserved  for  the  opinion  of  this  Goort  by  the 
Becorder  of  Ipswich : 

Bichard  Daynes  and  Samnel  Warner  were  tried 
before  me,  at  the  quarter  sessions  holden  for  the 
borough  of  Ipswich,  on  the  3rd  July  1873,  upon  an 
indictment  which  charged  the  former,  as  a  bailee, 
with  stealing,  and  the  latter  with  receiving,  a 
quantity  of  boots  and  leather. 

Messrs.  Glarke  and  Go.,  the  alleged  owners  of 
the  property,  and  the  prosecutors,  were  boot  and 
shoe  manufacturers.  They  employed  a  large 
number  of  workmen,  amongst  others  the  prisoner 
Daynes. 

The  mode  of  employment  was  as  follows  : — The 
foreman  of  the  department  gave  out  to  each  of  the 
men  a  quantity  of  leather  and  other  materials, 
which  were  respectively  entered  in  the  man's  book 
and  charged  at  a  fixed  price  to  his  debit.  The 
workman  then  did  his  proposed  work  upon  them, 
and  afterwards  took  them  back  to  the  foreman  and 
received  from  him  a  receipt  in  his  book  for  the 
delivery  and  payment  for  the  work  so  done.  If  the 
materials  in  their  original  or  improved  state  were 
not  so  redelivered,  the  man  was  required  to  pay 
for  the  materials.  A  similar  entry  out  and  in 
was  also  made  in  the  books  of  the  firm. 

The  prisoner  Daynes  was  a  nailer.  He,  on  the  8th 
Feb.  1873,  received  from  the  foreman  materials  for 
twelve  pairs  of  boots.  He  did  some  work  upon 
them,  but  instead  of  returning  them  to  the  fore- 
man, sold  them  to  Warner,  m  whose  possession 
they  were  found  under  circumstances  which  showed 
his  complicity.  These  materials  for  the  twdve 
pairs  of  boots  were  by  mistake  not  entered  in 
Daynes'  book,  but  they  were  entered  in  the  books 
of  the  firm  to  Daynes'  debit,  as  in  other  cases. 

It  was  further  proved  that  Daynes,  when  he  so 
received  materials,  might  either  take  them  to  his 
own  home  to  work  up,  or  might  work  them 
up  upon  the  premises  of  the  firm ;  but  if  he  elected 


the  latter  course,  he  was  reauired  to  pay  for  the 
Beat  provided  for  him  upon  tne  premises ;  and  sodi 
sum  was  stopped  out  of  the  payments  for  the 
work. 

He  was  not  paid  wages,  nor  was  he,  except  as 
herein  mentioned,  in  the  employ  of  the  firm. 

Daynes,  in  February,  was  working  upon  the 
premises  of  the  firm,  and  worked  up  the  mate- 
rials in  question  at  a  seat  so  provided  an4  paid 
for,  such  payments  for  the  seat  being  entered 
in  his  book  as  "stopped."  Shortly  after  the 
8th  Feb.  he  worked  at  his  own  home,  which 
he  did  without  any  notice  to  the  firm  being 
given  or  required,  and  without  any  alteration 
being  made  m  his  book ;  and  it  was  proved  that 
there  was  no  difierence  made  between  the  men 
who  worked  on  and  those  who  worked  off  the  pre* 
mises.    The  men  paid  for  their  books. 

The  counsel  for  the  prosecution  contended  that 
the  prisoners  were  liable  to  be  convicted  nndw 
chap.  96,  sect.  3,  of  the  Griminal  Law  Gonsolida- 
tion  Act  (24  &  25  Yict.),  which  is  in  these  words : 
— "  Whosoever  being  a  bailee  of  any  chattel, 
money,  or  valuable  security,  shall  fraudulently 
take  or  convert  the  same  to  his  own  use,  or  the 
use  of  any  person  other  than  the  owner  thefrecrf^ 
although  he  shall  not  break  bulk  or  otherwise 
determine  the  bailment,  shall  be  guilty  of  larceny, 
and  may  be  convicted  thereof  upon  an  indictment 
for  larceny,  but  this  section  shall  not  extend  to  any 
offence  punishable  on  summary  conviction." 

The  counsel  for  the  prisoners  contended  that  the 
conviction  was  precluded  by  the  concluding  words 
of  that  section ;  for  that  under  13  G^.  2,  c.  8, 
Daynes  was  liable  to  be  dealt  with  summarily  for 
the  misappropriation  of  these  materials,  and  that 
if  there  was  no  stealing  to  warrant  an  indictment, 
there  could  be  no  such  receiving. 

The  part  of  the  section  is  as  follows : — ^  And 
whereas  many  frauds  and  abuses  have  of  late  been 
likewise  committed  by  persons  employed  in  cutting 
out  and  manufacturing  of  skins,  leather,  and  other 
materials,  into  gloves,  breeches,  boots,  shoes, 
slippers,  &c.  Be  it  enacted,  that  if  any  person  or 
persons,  hired  or  employed,  or  to  be  hired  or  em- 
ployed, in  cutting,  paring,  washing,  dressing,  sew- 
ing, making  up,  or  otherwise  manufiusturing  of 
gloves,  breeches,  leather  skins,  boots,  shoes, 
slippers,  wares,  or  other  goods  or  materials  to  be 
made  use  of  in  any  of  the  trades  or  employments, 
or  in  manner  last-mentioned,  or  in  any  branch  or 
particular  thereof,  shall  fraudulently  purloin,  em- 
bezzle, secrete,  sell,  pawn,  or  exchange^  all  or  any 
part  of  the  sieves,  breeches,  leather,  skins,  parings, 
or  shreds  ofgloves  or  leather,  or  other  materials 
with  which  he,  she,  or  they,  shall  be  intrusted  to 
work  up  or  manufacture,  or  shall  purloin,  em- 
bezzle, secrete,  sell,  pawn,  or  exchange,  any  gloves, 
breeches,  boots,  shoes,  slippers,  or  wares,  when 
made,  wrought  up  or  manufactured,  and  bu  thereof 
lawfully  convicted,"  the  justices  are  to  award  a 
suitable  recompense,  and  with  power  of  imprison- 
ment in  case  of  nonpayment.  Sect.  5  applies  to 
receivers  of  such  property — 6  &  7  Yict.  c.  40, 
repeals  part  of  this  Act,  but  not  tiie  provisions 
aforesaid — and  22  Geo.  2,  c.  27,  ss.  1  and  2,  provides 
further  for  punishment  upon  such  conviction. 

I  thought  the  objection  fiital,  but  the  matter 
being  one  of  frequent  occurrence,  I  consented  to 
leave  the  facts  to  the  jury,  and  to  take  the  opinion 
of  this  Gourt.  The  jury  found  both  pxisonerB 
guilty. 
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The  Coarfe  is  requested  to  say  whether  the  oon* 
vjotion  can  be  sustained  or  not.  I  admitted  both 
defendants  to  bail  until  the  next  January  sessions, 
to  abide  the  result. 

(Signed)       William  Jahss  Mbtcalfe, 

Becorder. 
Ko  ooonsel  appeared  on  either  side. 

EiLLT,  G.B. — ^After  stating  the  leading  facts, 
proceeded :  In  this  case  it  might  have  been  con- 
tended that  the  transaction  was  really  a  sale  of 
the  leather  to  the  prisoner  Daynes,  and  that  the 
property  in  it  passed  to  him ;  but  that  question 
does  not  now  arise,  and  need  not  be  determined, 
because  the  prisoner  was  indicted  under  the  24  &  25 
Vict.  c.  96,  s.  8,  which  section  concludes  with  these 
words,  "  but  this  section  shall  not  extend  to  any 
offence  punishable  upon  summary  conviccion. 
Now  the  present  case  is  completely  within  the 
13  Geo.  2,  c.  8,  and  may  be  dealt  with  summarily, 
and,  consequently,  is  within  the  proyiso  in  sect.  3. 
Under  these  circumstances,  the  conyiction  must 
be  quashed.  Conviction  quashed. 

Saturday,  Nov.  22, 1873. 

(Before  Kellt,  O.B.,  Blackbtten,  Lxtsh,  and 
GsoyE,  JJ.,  and  Pollock,  B.) 

Beo.  v.  Coogins. 

Larceny — Receiving — Acceesoru  in  second  degree. 

An  indidmeni  charged  8.  wiih  steaJmg  ISs.  6d.t 
cmd  C.  with  receiving  the  same.  The  facts  were : 
8.  was  a  barman  at  a  refreshment  bar,  and  G. 
went  up  to  the  bar,  caUed  for  refreshmefnts,  and 
put  down  a  florin.  8.  served  C,  took  up  the 
fiorin,  and  took  from  his  employer's  tiU  some 
moneyy  and  gave  G.  as  his  change  ISs.  6d.,  which 
0.  put  in  his  pocket  and  went  away  wUh  it.  On 
lecinng  the  place  he  took  some  silver  from  his 
pocketf  and  was  counting  it  when  he  was  arrested. 
On  entering  the  bar  signs  of  recognition  took 
place  between  8.  and  G.,  and  G.  was  present  when 
8.  took  the  money  from  the  tiU.  The  jury  con-- 
vieted  8.  of  stealing  cmd  G.  of  receiving. 

EM,  thai  this  was  evidence  which  the  judge  ought 
to  have  left  to  the  jury  as  reasonable  evidence 
upon  which  G.  might  have  been  convicted  as  a 
pnrincipal  in  the  second  degree ;  cmd  that  therefore 
the  conviction  for  receiving  could  not  be  sustained. 

Gasb  reseryed  for  the  opinion  of  this  Court  by  the 
Becorder  of  Brighton. 

The  prisoner  was  tried  before  me  at  the  last 
sessions  for  the  borough  of  Brighton  on  a  charge 
of  receiying  fipom  one  Frederick  Hilyey  the  sum  of 
18s.  Qd.  the  property  of  the  prosecutor,  John 
Btttenx  MelUson,  well-knowing  the  same  to  haye 
been  stolen,  Frederick  Silyey  being  at  the  same 
time  tried  on  the  charge  of  stealing  the  said 
\8s.M. 

Frederick  Silyey  was  employed  by  the  prose- 
oaior,  John  Buteuz  Mellison,  to  act  as  barman  at 
a  refreshment  bar  under  the  grand  stand  on  the 
Brighton  Bace  Course  during  the  Brighton  race 
meeting.  While  the  said  Frederick  Silyey  was  so 
employed,  the  prisoner  Cogfins  went  up  to  the  bar 
at  which  the  said  Frederick  Silyey  was  senring, 
and  after  calling  for  a  cigar  and  some  lemonade 
and  brandy,  put  down  a  florin.  Frederick  Silyey 
seryed  the  prisoner  Coggins  with  a  cigar  and  some 
lemonade  and  brandy,  took  up  the  florin,  and  after 
going  to  the  prosecutor's  till,  took  some  money 
out  of  the  said  till  and  gaye  to  the  priBoner  as  his 


change  the  sum  of  ISs.  6d.  The  prisoner  placed 
the  ISs.  6d.  in  his  pocket,  and  after  moying  away 
from  the  bar  was  followed  by  a  detectiye,  who  saw 
him  take  a  quantity  of  silyer  oat  of  his  pocket  and 
proceed  to  count  it,  whereupon  he  was  arrested. 

On  the  prisoner,  Charles  Coggins,  entering  the 
bar,  signs  of  recognition  took  place  between  him 
and  the  prisoner  Silyey,  and  the  prisoner,  Charles 
Coggins,  was  present  at  the  time  when  the 
prisoner  Silyey  took  the  sum  of  18^.  6d.  from  the 
till  of  the  prosecutor. 

The  jury  found  the  prisoner,  Frederick  Silyey, 
guilty  of  stealing  the  said  sum  of  ISs.  6d.,  and  the 
prisoner,  Charles  Coggins,  guilty  of  receiying  the 
said  sum  knowing  it  to  haye  been  stolen. 

The  counsel  for  the  prisoner,  Charles  Coggins, 
thereupon  moyed  in  arrest  of  judgment  on  the 
ffrounas  that  on  the  facts  disclosed,  the  said 
Charles  Coggins  was  guilty  of  stealing  the  said 
sum  of  ISs.  6d.f  and  could  not  be  oonyicted  of 
receiying  it  knowing  it  to  haye  been  stolen. 

I  arrested  the  judgment  of  the  court  acoord- 
ingly,  and  I  now  desire  the  opinion  of  the  Court 
whether  on  the  eyidence  aboye  stated  the  prisoner, 
Charles  Coggins,  can  be  lawfully  conyicted  of 
receiying  the  said  money  knowing  it  to  haye  been 
stolen.  (Signed)  John  Locks. 

Second  Casx. 
Thb  prisoner  was  tried  on  a  charge  of  receiying 
from  one  George  Loder  the  sum  of  9s.  6d,  the 
property  of  the  prosecutor,  John  Buteux  JBiellison, 
well-knowing  the  same  to  haye  been  stolen,  the 
said  George  Loder  being  at  the  same  time  in* 
dieted  for  feloniously  stealing  the  said  sum  of 
90.  6d.,  he  being  then  the  servant  of  the  said  John 
Buteux  Mellison. 

George  Loder  was  employed  by  the  prosecutor, 
John  Buteux  Mellison,  to  act  as  barman  at  a 
refreshment  bar  under  the  grand  stand  on  the 
Brighton  Bace  Course  during  the  Brighton  race 
meeting.  While  the  said  George  Loder  was  so 
employed,  the  prisoner,  Coggins,  went  up  to  the 
bar  at  which  the  said  Gl^eorge  Loder  was  serying, 
and  after  calling  for  a  sandwich  put  down  a 
shilling.  George  Loder  served  the  prisoner  Cog- 
gins with  the  sandwich,  took  up  the  shilling,  and 
after  going  to  the  prosecutors  till,  took  some 
money  out  of  the  said  till  and  gave  to  the  prisoner 
as  his  change  the  sum  of  9^.  6d.  The  prisoner 
pl^ed  the  9s.  6(2.  in  his  pocket,  and  after  moving 
away  from  the  bar  was  followed  by  a  detective, 
who  saw  him  take  a  quantity  of  silver  out  of  his 
pocket  and  proceed  to  count  it,  whereupon  he  was 
arrested. 

The  prisoner,  Charles  Coggins,  was  talking  to 
the  prisoner,  George  Loder,  before  he  called  for 
the  sandwich,  and  was  present  at  the  time  when 
the  prisoner,  George  Loder,  took  the  said  sum  of 
99.  6(2.  from  the  tillof  the  prosecutor. 

The  jury  found  the  prisoner,  George  Loder, 
guilty  of  stealing  the  saia  sum  of  9^.  6d.,  and  the 
prisoner,  Charles  Coggins,  guilty  of  receiving  Uie 
said  sum  knowing  it  to  have  been  stolen. 

The  counsel  for  the  prisoner,  Charles  Co^jgins, 
thereupon  moved  in  arrest  of  judgment  on  the 
groun(i  that  on  the  facts  disclosed,  the  said  Charles 
Coggins  was  guilty  of  stealing  the  said  sum  of 
9s.  6(2.,  and  could  not  be  convicted  of  receiving  it 
knowing  it  to  have  been  stolen. 

I  arrested  the  judgment  of  the  court  accord- 
ingly, and  I  now  desire  the  opinion  of  the  court, 
whether  on  the  evidence  above  stated,  the  prisoner. 
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Gharles  Goggins,  can  be  Iswfdilj  convicted  of  re- 
ceiving the  said  monej  knowing  it  to  have  been 
stolen.  (Signed)  John  Locke. 

Bealey  for  the  prisoner. — The  conviction  cannot 
be  sustained. 

Qrantham  for  the  prosecution  objected  that  the 
objection  was  not  properly  taken  by  motion  in 
arrest  of  judgment. 

The  GouBT  said  it  must  be  taken  that  the  point 
intended  to  be  reserved  was  whether  there  was 
any  evidence  to  go  to  the  jury  in  support  of  the 
conviction. 

Besley, — ^It  is  clear  upon  the  authorities  that  a 
person  cannot  be  a  principal  in  the  second  degree, 
and  also  a  receiver  of  the  stolen  property.  From 
Dyer*$  case  (2  East,  P.  G.  767),  it  appears  that  if  a 
person  takes  part  in  the  transaction  while  the 
act  of  larceny  by  others  is  continuing,  he  will  be 
guilty  as  a  principal  in  the  larceny,  and  not  as  a 
receiver.  In  this  case  it  was  a  continuing  trans- 
action so  as  to  make  the  prisoner  Goggins  a  party 
to  the  theft,  although  as  regards  the  oarmen,  the 
theft  was  complete  as  soon  as  the  money  was 
removed  from  the  till,  animo  furcmdu  [Black- 
BUBjr,  J. — Dyer^s  case  no  doubt  assists  you  so  far 
that  it  shows  that  upon  the  evidence  here,  Goggins 
might  properly  be  found  guilty  as  a  thief.]  Then, 
if  80,  he  could  not  be  convicted  as  a  receiver.  In 
Bex  V.  Owen  (1  Mood.  G.  G.  96),  where  a  man 
committed  a  larceny  in  a  room  of  a  house,  in 
which  room  he  lodged,  and  threw  a  bundle  con- 
taining the  stolen  property  out  of  the  window  to 
an  accomplice  waiting  in  the  street  to  receive  it, 
the  judges  held  that  the  accomplice  was  a  prin- 
cipal, and  that  the  conviction  of  him  as  a  re- 
ceiver was  wrong.  So  in  Beg,  v.  Perkins  (1  Den. 
&  P.  469;  6  Gox  G.  G.  554),  where  A.  was  in- 
dicted for  stealing  pork,  and  B.  for  receiving  the 
same,  it  appeared  that  they  went  to&;ether  to  the 
premises  of  A.'s  employer  where  the  pork  was 
kept,  and  that  A.  took  the  pork  out  of  a  tub 
where  it  was  kept  and  brought  it  outside  and 
gave  it  to  B.  Lord  Gampbell,  G.J.  there  said: 
**  Assuming,  aA  we  are  bound  to  do  from  the  case 
submitted  to  us,  that  the  prisoner  was  a  principal 
in  the  second  degree,  he  could  not  take  the  stolen 
property  from  himself."  And  Alderson,  B. :  "If 
one  burglar  stands  outside  while  another  plunders 
the  house  and  hands  out  the  goods  to  him,  he  surely 
could  not  be  indicted  as  a  receiver."  Ajid  Maule, 
J. :  "  My  brother  Adams  seems  to  have  intended 
to  ask  us,  whether  in  a  case  where  the  prisoner 
was,  in  a  popular  sense,  guilty  of  receiving,  he 
might  be  treated  as  a  receiver  notwithstanding 
the  £Eict  that  he  was  a  principal  in  the  theft ;  and 
it  is  clear  that  he  cannot."  [Grove,  J. — ^The  case 
of  Beg.  V.  WEvin  (1  Bell  G.  G.  25),  seems  very 
like  this.  The  prisoner  was  charged  in  two  counts 
with  stealing  and  receiving,  and  this  court  held 
that  the  jury  might  return  a  verdict  of  guilty  on 
the  latter  count  if  warranted  by  the  evidence, 
although  the  evidence  is  also  consistent  with  the 
prisoner  having  been  a  principal  in  the  second 
dei2p*ee  in  the  stealing.]  In  tnat  case.  Pollock, 
G.B.,  remarked :  That  in  Beg,  v.  PerJcms,  it  was 
stated  as  a  fact  that  the  prisoner  was  a  principal. 
The  jury  negatived  that  in  Beg,  v  M'Evin, 

Grantham  for  the  prosecution. — The  conviction 
may  be  upheld  on  the  authority  of  Beg,  v.  M^Evin, 
In  that  case  the  facts  were  that  a  woman  was 
walking  beside  the  prosecutrix,  and  the  prisoner, 
M'Evio,  was  seen  just  previously  following  behind 


I  her.  The  prosecutrix  felt  a  tug  at  her  pocket, 
found  her  purse  was  gone,  and,  on  looking  round, 
saw  the  woman  behind  her  waUdng  with  M*£vin 
in  the  opposite  direction,  and  saw  her  hand  some^ 
thing  to  M'Evin.  And  there  the  jury  found 
M'Evin  not  guilty  of  stealing,  but  guilty  of  re- 
ceiving. In  the  present  case  there  was  no  'evi- 
dence of  any  preconceived  plan  between  Goggins 
and  the  barmen. 

Besley  in  reply. — The  prisoner  Goggins  was 
aiding  and  abetting  in  the  larceny  from  the 
moment  of  passing  the  florin  over  the  counter. 

The  Gourt  retired  to  consider  its  decision. 

Eellt,  G.B. — The  majority  of  the  court  are  of 
opinion  that  the  conviction  cannot  be  sustained. 
I  and  my  brother  Grove  take  a  different  view,  bat 
not  so  strong  as  to  amount  to  dissent  from  the 
judgment  of  the  majority. 

Blackbttbn,  J. — It  is  not  necessaiy  that  this 
case  should  be  argued  before  all  the  judges, 
because  the  doubts  of  the  Lord  Ghief  Baron  and 
my  brother  Grove  do  not  amount  to  an  actual 
dissent  from  theijudgment  of  the  majority  of  the 
court.  The  question  which  was  reserved  for  our 
opinion,  as  we  consider,  was  whether  or  not  there 
was  evidence  such  as  the  judge  ought  to  have  left 
to  the  juxy  as  reasonable  evidence  on  which  they 
might  convict  the  prisoner  as  a  receiver.  Un- 
fortunately in  this  case  there  is  the  technical 
principle  that  a  person  assisting  in  the  stealing  is 
a  principal  in  the  first  or  second  degree,  and  tiiat 
a  receiver  must  be  a  person  who  is  not  a  principal 
felon.  Had  the  question  been  left  to  the  jury, 
whether  or  no  from  the  time  the  prisoner  laid 
down  the  florin,  after  which  the  barman  took 
the  18«.  6(2.  from  the  till  and  gave  it  to  him,  he 
was  aiding  and  abetting  the  barman  in  the  com- 
mission of  the  larceny,  I  think  the  jury  could  not 
but  have  found  that  he  was  aiding  and  abetting. 
It  might  possibly  be  that  he  was  aiding  to  carry 
away  the  money  that  had  been  stolen  without  his 
previous  knowledge.  But  what  we  understcuid 
from  the  case  is  tne  point,  is,  was  there  such  evi- 
dence as  it  was  the  duty  of  the  judge  to  leave  to 
the  jury,  as  reasonable  evidence  upon  which  they 
might  convict  the  prisoner  of  receiving  P  In  point 
of  strict  law  the  prisoner  should  have  been  in- 
dicted for  the  offence  which  he  really  committed. 
As  the  matter  stands  the  majoritv  of  the  coort 
think  that  the  evidence  was  not  such  as  the  judge 
ought  to  have  left  to  the  jury  as  reasonable  evidence 
upon  which  the  prisoner  might  be  convicted  of 
receiving.  In  Beg,  v.  ^Evm,  the  drcnmstanoes 
were  different.  The  indictment  contained  counts 
both  for  stealing  and  receiving,  and  the  judge 
properly  left  it  to  the  jury,  "  That  if  they  did  not 
think  that  M'Evin  was  participating  in  the 
actual  theft,  it  was  open  to  them,  on  the  facte,  to 
find  a  verdict  of  guilty  on  the  count  for  receiving." 
That  was  a  proper  direction,  and  the  jury  found  a 
verdict  of  guilty  on  the  count  for  receiving. 
l^ere  was  evidence  in  that  case  on  which  the  jury 
might  have  found  either  way.  Here  there  was 
only  one  count  against  the,  prisoner  that  for 
receiving,  and  the  majority  of  the  court  think  that 
there  was  not  sufficient  evidence  to  sustain  the 
verdict.  Conmction  quaahML 
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Mbbsbt  Docks  and  Hasbour  Boabd  i;.  Otsksekb^  of  Livsepool. 


[Q.B. 


OOUBT  OF  QUBEH'S  BEHCH. 

lUfortod  bj  J.  Shobr  and  M.  W.  MoKbt.lae,  Saqra., 
Barriflten-alrLaw. 


Nov.  8  and  19, 1873. 

MxinT  Docks  ajxj>  Ha&boub.  Boasd  (apps.)  v. 
Otebsebbs  of  Liybbfool,  (reaps.). 

Poor  nUe—Dock  rates — Tenant's  profits — Interest 
on  debt  —  PtMrchased  dmes — Deterioration — Ex^ 

nes  of  collection, 
ersey  Bocks  are  vested  in  the  appellants^  who 
are  authorised  to  collect  certain  duties  and  rates 
under  various  Acts  of  Parliament;  htU  the  duties 
lemble  must  he  reduced  if  more  tha/n  sufficient 
to  pay  off  the   mortgageSf  a/nd   the  charges  of 
fMnagementf  of  collection  of  raies,  and  of  im' 
proving,  repairingf  and  maintaining  the  docks 
end  works.     There  are  no  sha/reholders,  and  no 
,  fMoiber  derives  advantage  from  his  execution  of 
the  trusts.    The  docks  were  erected  and  purchased 
wiih  borrowed  money,  and  the  interest  is  paid  out 
of  the  income.  No  provision  of  the  Acts  ofParUa^ 
ment  is  to  c^ect  the  liahiUty  of  tJie  docks  to  hcai 
or  parochial  rates.     Under  an  Act  of  1857  the 
appellants  purchased  certain  town  dues  from  the 
eorporation  of  Liverpool^  the  swrplus  of  which, 
ofier  payment  of  interest  upon  the  sum  fi»ed  as 
wnsideraition  for  the  purchase,  goes  into  their 
general  revenue  account. 
Edd  that  in  assessitig  the  appellants  to  the  poor's 
rate  no  deduction  shotdd  he  allowed  for  tenants 
profits,  nor  for  interest  upon  their  debt;  that  the 
value  of  the  town  dues  ought  not  to  he  added  to 
ike  assessment ;  thai  the  appellants  were  entitled 
to  a  deduction  for  average  deterioration,  as  weU 
as  for  the  a^ual  repairs  of  each  year;  and  thai 
the  expenses  of  collecting  the  rates,  whidh  should 
he  deducted  from  the   a/mount,  might  be  fairly 
computed  by  dividina  the  whole  expenses  of  cot- 
lecting  the  appeUants  revenue  raleabVy  accoi'ding 
to  the  respectwe  amovmls  of  dock  rates  and  tovm 
dues. 
Thu  was  a  special  case  stated  by  the  Conrt  of 
Qoarter  Sessions  of  the  borough  or  Liverpool. 

B7  the  rate  made  for  the  relief  of  the  poor  of  the 
psrish  of  Liverpool  on  the  27th  May  1865,  the 
appellants  were  assessed  in  the  sum  of  214,944Z. 
in  respect  of  the  annual  value  of  certain  of  the 
dock  estates  within  the  said  parish,  which  are 
Tested  in  them. 

The  Board,  the  now  appellants,  appealed  against 
the  said  rate  to  the  Liverpool  Quarter  Sessions, 
and  thereapon  the  following  case  was  agreed 
Dpon. — 

1.  The  appellants  are  a  corporation  incorporated 
and  regulated  by  and  under  "  The  Mersey  Docks 
and  Harbour  Act  1857,"  and  "  The  Mersey  Dock 
Acts  Consolidation  Act  1858 ; "  and  imder  those 
Acts  hold  docks  and  other  property  used  in  con- 
nection with,  and  for  the  purposes  of,  the  docks  on 
both  Bides  of  the  River  Mersey. 

2.  The  first  dock  on  the  Lancashire  side  of  the 
Mersey  was  made  under  the  authority  of  an  Act  of 
8th  Aline,  c.  12,  whereby  the  ma^or,  aldermen, 
bailiffs,  and  common  council  of  Liverpool  were 
incorporated  to  make  a  dock  (since  filled  up),  on 
the  south  side  of  the  town  of  Liverpool,  ana  the 
duties  leviable  under  that  Act  were  not  to  be 
applied  to  any  purposes  except  the  building  and 
npairing  of  the  dock. 

S.  Other  docks  were  subsequently  made  on  the 
Lancashire  side  of  the  Mersey  by  the  corporation 


of  Liverpool,  under  the  authority  of  other  Acts  of 
Parliament,  similarly  limiting  the  application  of 
the  receipts  from  the  docks,  as  was  provided  by  the 
said  Act  of  8  Anne,  c.  12 ;  until  by  the  statute  31 
Geo.  3,  c.  143,  the  mayor,  aldermen,  bailifis,  and 
common  council  were  formed  into  a  body  corporate, 
and  the  docks  and  works  on  the  Lancashire  side  of 
the  river  were  vested  in  them  under  the  style  of 
**  The  Trustees  of  the  Liverpool  Docks." 

4.  The  trustees  so  incorporated  were  empowered 
by  the  last-mentioned  Act  to  levy  certain  rates,  and 
when  all  charges  and  mortgages  upon  such  rates 
should  be  paid  off,  they  were  required  to  lower  and 
reduce  the  rates  and  duties  thereby  granted,  so  far 
as  could  be  done  in  the  state  of  the  docks  and 
works,  so  as  to  leave  sufficient  for  all  charges  of 
management  and  collection  of  rates,  and  improT* 
ing,  repairing,  and  maintaining  the  docks  and 
works  so  vested  in  them. 

5.  Subsequently  other  Acts  relating  to  the 
docks  on  the  Lancashire  side  of  the  Mersey  were 
passed,  in  all  twenty-two  in  number,  and  forming 
a  series  extending  from  the  said  Act  of  o 
Ajme  to  that  of  the  21  Yict.,  both  inclusive,  all 
of  which  may  be  referred  to  as  part  of  this  case. 

6.  Other  docks  were  formed  on  the  Cheshire 
side  of  the  Mersey,  at  Birkenhead,  under  the 
authority  of  a  series  of  fourteen  Acts  of  Parliament, 
extending  from  an  Act  passed  in  the  7  &  8  Yict.  to 
an  Act  passed  in  the  18  &  19  Yict.,  by  which  last- 
mentioned  Act  all  the  Birkenhead  docks  are  now 
vested  in  the  corporation  of  Liverpool ;  aU  these 
Acts  may  be  referred  to  as  part  of  tnis  case. 

7.  By  sect.  27  of  the  same  Act  of  1857,  it  is  pro- 
vided that  all  such  deeds,  lights,  buoys,  lands, 
buildings,  and  other  property,  Doth  real  and  per- 
sonal, situate  at  Liverpool  or  elsewhere,  as  were 
held  by  or  in  trust  for  the  trustees  of  Liverpool 
docks,  under  or  in  pursuance,  or  for  the  purposes 
of  any  of  the  said  Acts  mentioned  in  the  first  part 
of  the  schedule  thereto  annexed,  should  upon  and 
after  the  said  1st  Jan.  1858,  vest  in  the  appellants, 
but  subject  to  all  charges  and  liabilities  affecting 
the  same. 

8.  By  sect.  19  of  the  said  last-mentioned  Act  it 
18  enacted  that,  subject  to  the  provisions  of  that 
Act,  the  i^pellants  should  stand  possessed  of  all 
the  property,  powers,  rights,  and  privileges, 
thereby  transferred  to  them  upon  the  trusts,  and 
for  the  purposes  upon  and  for  which  such  pro- 
perty, powers,  rights,  and  privileges  were  holden 
previous  to  the  commencement  of  that  Act. 

9.  By  sect.  50  of  the  same  Act  it  is  provided 
that  from  and  after  the  1st  Jan.  1858,  all  docks 
and  works  belonging  to  the  board,  and  all  docks 
and  works  that  may  nereafber  belong  to  the  board, 
shall  be  deemed  to  constitute  one  estate  only, 
thereinafter  called  "The  Mersey  Dock  Estate;" 
and  a  uniform  system  of  management  shall  be 
adopted  with  respect  to  the  whole  of  such  Mersey 
Dock  Estate. 

9a.  The  56th  section  of  the  same  Act  enacts  as 
follows : 

The  following  rales  shall  be  obaeryed  by  the  board  with 
respect  to  the  moneys  reoeived  by  them  under  thia  Aot 
(that  is  to  Bay) : 

(1.)  The  oonaervanoy  expenditure  shall  be  defrayed  out 
of  the  oonservancy  reoeipta. 

(2.)  The  pilotage  expenditure  ahall  be  defrayed  ont  of 
the  pilotage  receipts. 

(3.)  No  portion  of  the  oonaervanoy  reoeipta  or  pilotage 
receipts  ahall  be  applied  in  aid  of  the  general  ezpeiiai- 
ture. 
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MBB4SBT  Pocks 'AHB  Habbous  Boabd  «.  Ovbbsebbs  or  Livbbpool. 
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(4)  No  Bom  shall  be  payable  in  respeot  of  dooke  bj 
any  Tessel  that  does  not  use  the  eame. 

(5.)  Save  as  by  this  Aot  ia  provided  no  moneys  receiv- 
able by  the  board  shall  be  applied  to  any  pnrpose  nnless 
the  same  oondnoes  to  the  sMety  or  oonvenience  of  ships 
frequenting  the  port  of  Liverpool  or  facilitates  the  ship- 
ping or  unshipping  of  goods,  or  is  oonoemed  in  disoharg- 
ing  a  debt  contracted  for  the  above  purposes. 

10.  The  dock  estate  at  present  consists  of  basins, 
docks,  piers,  jetties,  graving  docks,  gridirons, 
wharves,  quays,  landing  stages,  slips,  stairs,  river 
walls,  dams,  embankments,  looks,  gates,  bridges, 
weirs,  sluices,  tunnels,  outs,  channels,  roads,  rail- 
vrays,  tramways,  warehouses,  sheds,  offices,  build- 
ings, cranes,  engines,  machinery,  and  other  works 
and  conveniences  afiSxed  or  appertaining  to  such 
basins  and  docks,  or  necessary  for  the  working 
tliereof;  and  the  appellants  are  authorised  to 
receive  large  sums  of  money  under  the  name  of 
dock  rates  and  duties,  by  virtue  of  the  said  Act  of 
Parliament,  from  the  owners  of  vessels  and  goods 
for  the  privilege  of  using  the  said  dock  property. 

11.  Tne  appellants  are  bound  to  apply  tne  pre- 
sent dock  rates  and  dues  and  all  otner  moneys 
received  by  them  out  of  the  dock  estate  according 
to  the  directions  of  the  said  Acts.  There  are  no 
shareholders,  and  no  member  of  the  board  or  other 
person  derives  any  personal  advantage  or  emolu- 
ment whatsoever  from  the  execution  of  the  trusts 
of  the  dock  estate,  or  has  any  interest  in  the  dock 
estate,  or  in  the  moneys  received  by  the  appel- 
lants. 

12.  All  the  said  property  vested  in  the  appel- 
lants was  acquired^  and  all  the  dock  works,  dec, 
were  made  and  provided  by  them  and  their  pre- 
decessors under  the  several  Acts  of  Parliament, 
solely  for  the  purpose  of  the  dock  business,  and 
none  of  the  said  property,  docks,  works,  &c.,  are 
used  for  any  other  purposes  whatsoever ;  and  all 
the  moneys  derived  oy  the  board  from  any  part  of 
the  property  are  spent  in  carrying  out  the  pro- 
visions of  the  said  Act  of  Parliament. 

13.  The  docks  and  dock  property  were  erected 
and  purchased  with  borrowed  money,  and  the  dock 
estate  is  now  subject  to  a  large  debt  in  respect 
thereof,  the  annual  interest  on  which  is  paid  by 
the  appellants  out  of  their  income  as  hereinafter 
mentioned. 

14.  The  payment  of  this  interest  and  the  appli- 
cation of  tne  income  is  provided  for  by  sect.  284 
of  the  Mersey  Dock  Acts  Consolidation  Act  1858, 
by  which  it  is  enacted,  subject  to  the  provisions  of 
the  Mersey  Dock  and  Harbour  Act  1857,  "  All  the 
moneys  which  shall  be  collected,  levied,  borrowed, 
and  raised,  or  received  by  the  board  under  or  by 
virtue  of  this  Act  or  the  said  Act,  the  application 
of  which  may  not  be  otherwise  expressly  directed, 
shall  be  applied  by  the  board  in  any  order  with 
respect  to  priority  of  such  application  as  they  shall 
deem  expedient  for  the  following  purposes,  some 
or  all  of  them,  that  is  to  say :  ul  payment  of  all 
expenses  and  charges  of  collecting  rates.  In  pay- 
ment from  time  to  time  of  i^  interest  accruing 
due  on  moneys  borrowed  and  to  be  borrowed, 
and  in  payment  of  the  Mersey  Docks  annuities 
hereiuafter  authorised  to  be  granted,  according  to 
the  respective  priorities  of  such  moneys  and  annui- 
ties under  this  Act.  In  the  construction  of  works 
authorised  to  be  erected,  established,  and  main- 
tained by  the  board,  and  in  supporting,  maintain- 
ing, and  repairing  the  same,  ana  in  carrying  into 
execution  all  the  provisions  of  this  Act,  and  of 
the  Mersey  Docks  and  Harbour  Act  1857.    And 


in  the  general  management,  conducting,  aecor^ 
inp,  preserving,  improving,  amending,  main- 
taminff,  and  protecting  the  Mersey  Dock  estate. 
And  the  residue  or  surplus  of  all  such  moneys 
which  shall  remain  after  such  application  thereof 
as  aforesaid,  shall  from  time  to  time  be  applied  in 
or  towards  the  repayment  of  all  principal  moneys 
which  shall  have  been  borrowed  by  or  shall  be  due 
by  the  board,  and  in  or  towards  the  purchasing 
up  and  extinguishing  of  the  Mersey  Dock  aimoi- 
ties  in  the  manner  nereinafter  directed,  until  aU 
such  principal  moneys  shall  have  been  repaid, 
and  all  Mersey  Dock  annuities  shall  have  oeen 
purchased  up  and  extinguished;  and  when  by 
the  means  last  mentioned  all  such  principal 
moneys  shall  have  been  repaid,  and  all  saeh  dock 
annuities  shall  have  been  purchased  up  and  ex- 
tinguished, then,  in  such  case,  the  board  shall  and 
they  are  hereby  required  to  lower  and  rednoe  the 
rates  hereby  authorised  to  be  taken,  so  far  as  the 
same  can  be  done  in  the  then  state  of  the  docks, 
and  leaving  sufficient  for  the  payment  of  the  ex- 
penses of  collecting  the  rates,  and  the  snpporfeii^, 
maintenance,  and  repairini;  of  the  docks  and  toe 
general  management,  conducting,  aecaring,  pre- 
serving, improving,  amending,  maintaining,  and 
protecting  tne  Mersey  Dock  estate.  And  exoral 
as  aforesaid  sach  moneys  shall  not  be  applied  by 
the  board  for  any  other  purpose  whatsoever.'' 

15.  By  the  285th  section  of  the  same  Act  it  it 

enacted  as  follows : 

Nothing  in  this  Act  contained  shall  alter  or  alleot  tfas 
question  of  the  liability  of  any  of  the  docks  or  wocks 
vested  in  the  board  to  parochial  or  local  rates,  bnt  the 
same  shall  in  all  respects  be  judged  of  and  detennined  as 
if  this  Aot  had  not  been  passed. 

16.  A  sinking  fund  is  provided  by  sect.  4  of  Uie 
Mersey  Docks  and  EEarbour  Act  1859,  by  which  it 
is  enacted, — 

In  order  to  make  provision  for  the  repayment  of  the 
principal  moneys  which  have  been  already  borrowed,  or 
which  may  hereafter  be  borrowed  by  the  board  midar 
the  aathority  of  Parliament,  Be  it  enacted  that  sfter 
payment  in  each  year  of  all  char^  and  expenses  attsnding 
the  collection  m  rates  or  incidental  thereto,  and  sftsr 
payment  of  all  interest  aocroing  due  on  moneys  for  the 
time  being  forming  a  charge  upon  such  rates,  and  the 
dock  annuities  authorised  to  be  granted  by  the  board, 
*and  after  payment  of  all  charg^  and  expenses  of  sup- 
porting, maintaining,  and  repairing  the  works  authorised 
to  be  erected,  eetabDshed,  and  maintained  by  the  board ; 
and  of  the  general  management  of  the  Mersey  Dooks 
Estates,  and  of  all  reasonable  expenses  neoessa^  for 
conducting,  securing,  improving,  amending,  msintainiiifc 
and  protMting  the  same,  the  bosrd  shul  yearly,  aoa 
everv  year  subseanent  to  the  24th  June  1800,  ai>piy  the 
surplus,  if  any,  of  the  rates  which  shall  remain  in  tfasir 
hands  after  such  payments  as  aforesaid  to  the  extent  of 
100,0001.,  or  such  less  amount  as  the  said  principal  monm 
which  shall  then  be  due  and  owing  on  the  security  of  m 
rates,  and  which  shall  then  have  become  due  and  payable ; 
and  in  the  purchasing  up  and  extinguishing  of  the  If  snsf 
Dock  Annuities  which  may  be  then  existing,  acoordin^to 
the  respective  priorities  of  such  moneys  and  aannitNS, 
until  all  principal  moneys  due  on  the  security  of  the  rafeM 
shsJl  have  been  purchased  u]^  and  extinguished;  and 
subject  to  the  provisions  herein  contained  all  rates  asd 
other  moneys  which  shall  be  collected,  levied,  borrowed, 
and  raised  or  .recovered  under  or  by  virtue  of  the  said 
recited  Acts,  or  either  of  them,  or  of  this  Aot,  the 
application  of  which  may  not  be  otherwise  eiqpnss^ 
directed,  shall  and  may  be  applied  by  the  bosra 
according  to  the  provisions  for  that  purpose  contained 
in  sect.  284  of  the  Mersey  Dock  Acts  €k>nsolidatioa  Act 
1858. 

17.  There  has  usually  been  an  annual  surplus 
available  for  the  said  sinking  fund,  which  has  nefer 
since  1861  amounted  to  100,0001. 
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18.  The  Corporation  of  LiTerpool  before  the 
ptwing  of  the  Mersey  Docks  and  Harbonr  Act 
1857  (20  A  21  Yict.  a  clxu.),  levied,  nnder  a  fran- 
ohifle  purchased  by  them  many  years  affOf  on 
goods  imported  into,  and  exported  from,  &e  port 
of  Liverpool  (with  certain  exceptions),  certain 
does  called  "  town  dues,"  and  certain  dnes  called 
<<aDchorBge  dnes,"  on  ships  entering  the  port, 
ttd  these  dnes  were  by  sect.  52  of  the  last-men 
tioned  Act  transferred  to  the  appellants  for  a 
consideration  affixed  by  sect.  40  at  1,500,0001.,  and 
the  appellants  now  derive  an  income  from  such 
daes,  the  surplus  of  which  (after  providing  for 
interest  on  the  said  sum  of  l,500,000t.,  and  certain 
conservancy  charges)  goes  into  the  general  re- 
fsnue  account  of  the  appellants. 

19.  To  the  annual  surplus  mentioned  in  the 
17th  paragraph,  the  part  of  the  dock  estate  within 
the  parish  oi  Liverpool,  and  which  is  the  subject 
cf  tnis  rate  now  appealed  acainst,  may  be  taken 
to  contribute  I, ;  and  the  said  I. 
may  be  taken  to  be  the  net  annual  income  derived 
from  the  property  in  question. 

The  appellants  contend  that  they  are  entitled 
to  deduct  interest  on  their  debt,  as  they  are  only 
allowed  to  receive  the  increased  rates  in  order  to 
}ay  off  the  interest ;  and  the  rates  would  have 
immediately  to  be  reduced  if  there  were  no  interest 
topay. 

That  they  are  entitled  to  deduct  tenant's  profits, 
u  would  be  done  in  any  case  of  a  tradine  bod^ . 

That  they  are  entitled  not  only  to  a  deduction 
for  ordinary  repairs,  but  also  a  deduction  for  dete- 
rioration of  works.  They  calculate  the  time  when 
the  different  works  will  require  renewal,  and  their 
claim  to  deduct  every  year  a  sum  of  money  which 
pat  out  to  interest  would  in  the  same  time  be 
efficient  to  renew  such  works. 

The  re^)ondents  dispute  the  several  contentions 
of  the  api^llants  above  specified,  and  they  further 
contend: 

That  the  income  from  the  town  dues  after 
Itt)rmeni  of  interest  on  the  sum  of  1,500,0002.,  the 
pnrchase  money  of  the  dues,  ought  also  to  be  taken 
mto  account  in  the  rate. 

20-  The  respondents  thinking  that  the  pro- 
perty was  so  exceptional  in  its  nature  that  it  is 
unpoesible  to  fina  a  tenant,  and  to  estimate  its 
'I'i'Bable  value  in  his  hands  in  the  usual  way,  have, 
for  the  purpose  of  estimating  the  rateable  value 
of  the  dock  estate  in  the  parish  of  Liverpool,  taken 
uie  revenue  of  the  hoaid  from  dock  ratos  and 
<lock  rents  in  the  parish,  not  including  town  dues, 
*a  shown  by  their  accounts,  and  have  deducted 
the  proportional  expense  of  working  and  mana^- 
ment  of  ordinary  repairs  and  rates.  In  calculatmg 
the  expenses  of  working  and  management  for  the 
purpose  of  making  the  aforesaid  deduction,  a  pro- 
portion of  the  expenses  eoual  to  the  proportion 
which  the  revenue  from  tne  town  dues  bears  to 
^  general  revenue  of  the  board,  has  been  set 
||Qde  as  chargeable  to  such  dues ;  the  balance  has 
^^  deducted  from  the  rateable  income  of  the 
^^P^^  No  allowance  has  been  made  for  detoriora- 
**on  of  works  bejrond  the  ordinary  repairs,  nor  for 
^^^Dflnt's  profits,  such  as  are  alloiv'ed  in  the  case  of 
SQ  ordinary  tradiufl:  company,  nor  for  interest  on 
ti»ebond&bt. 

The  questions  for  the  opinion  of  the  court  are: 
^t,  whether,  under  such  a  state  of  facts,  the 
l^orsey  Dock  Board  are  entitled  to  a  deduction 
iQr  tenant's  profits ;  secondly,  whether  the  amount 


of  such  tenant's  profits  ought  to  be  estimated  at 
a  fixed  per  oentage,  or  ought  to  be  left  to 
the  decision  of  the  sessions;  thirdlv,  whether 
they  are  entitled  to  any  and  what  allowance  in 
respect  of  interest  on  their  said  debt;  fourthly, 
whether  the  respondents  are  entitled  to  take 
into  account  the  town  dues;  fifthly,  whether 
the  appellants  are  entitled  to  a  deduction  for 
deterioration  of  works  on  the  principle  mentioned 
in  the  9th  paragraph,  or  on  any  other  and  what 
principle ;  sixthly,  whether  the  principle  adopted 
by  the  respondents  and  set  out  m  the  20th  para- 
graph is  correct,  and  if  not,  in  what  respect  is  it 
mcorrectP 

The  amount  of  the  rateable  value  is  to  be  ascer- 
tained on  the  principle  laid  down  by  the  court, 
and  a  judgment  in  conformity  therewith  is  to  be 
entered  at  the  quarter  sessions  next  or  next  but 
one  after  the  amount  has  been  ascertained  as 
agreed,  with  such  costs  as  the  court  shall  adjudge. 

Manitty  Q.  0.  (with  him  Crompton)  ar<?ued  for 
the  appellants. — The  appellants'  income  Arom  the 
town  dues  cannot  be  said  to  arise  from  their  occu- 
pation of  the  docks.  [Blackbitbn,  J. — That  point 
you  can  leave  to  your  reply.]  Taking,  then,  the 
actual  income  from  the  aocks,  without  including 
the  town  dues,  as  the  proper  basis  for  calculating 
the  appellant's  rateability,  the  question  to  be  con- 
sidered is,  what  should  be  the  deductions  allowed  ? 
The  20th  paragraph  says,  that  no  allowance  has 
been  made  for  deterioration  of  works  beyond  the 
ordinary  repairs.  [Blackbusk,  J. — ^There  is  no 
statement  that  ordinary  repairs  do  not  cover 
all  expenses  requisite  to  remedy  all  deteriora- 
tion.] Apparently  no  allowance  has  been  made  for 
depreciation  of  the  works,  and  that  comes  clearly 
within  the  words  of  the  -Parochial  Assessment 
Act,  viz.,  the  probable  average  annual  cost  of  the 
repairs  and  other  expenses,  if  any,  necessary  to 
maintain  the  premises  in  a  state  to  command  such 
rent.  That  was  distinctiv  held,  in  the  considered 
judgment  of  the  court  delivered  by  Coleridge,  J., 
m  the  case  of  the  three  railway  Companies,  the 
London,  Brighton,  and  South  Coast,  the  South- 
Eastern,  and  the  Midland  (15  Q.  B.  313,  at  p.  364). 
[Blackburn,  J. — No  doubt  a  deduction  for  average 
annual  depreciation  should  be  allowed,  if  it  has 
not  been  already  made ;  on  this  point  the  state- 
ments in  the  case  are  not  clear.]  A  verjr  large 
amount  depends  upon  the  firat  two  questions  as 
to  tenants'  profits ;  something  certainly  ought  to 
be  allowed  tor  the  attention  wnich  a  tenant  would 
give  to  the  property  he  rented,  and  for  the  risk 
which  he  would  incur.  In  Beg.  v.  The  Southamp- 
ton Dock  Company  (14  Q.  B.  587),  which  decided 
the  mode  of  rating  the  Southampton  Docks,  20  per 
cent,  was  allowed  for  tenant's  profit.  [Black- 
BTTAiT,  J. — That  was  a  trading  concern,  the  hypo- 
cbecical  tenant  of  which  was  a  probable  person, 
and  he  would  certainly  consider  the  value  of  his 
own  labour  in  fixing  a  reasonable  rent.  Here  the 
income  is  not  like  trade  profits,  but  is  more  similar 
to  the  rent  of  toUs  or  tithes.]  There  can  be  no 
reason  at  all  evente,  why  something  for  tenant's 
profits  should  not  be  deducted  from  the  assess- 
ment of  tolls  or  tithes.  This  point  was  argued 
twice  in  The  Hackney  and  Ijamherhurst  Tithe  Com- 
mutaiion  Bent  Charges  (E.  B.  k  E.  1),  and  in  the 
judgment  of  Crompton,  J.,  p.  60,  after  steting  that 
was  the  case  of  a  clergyman  entitled  to  a  rent- 
charge  in  lieu  of  tithes,  he  proceeds :  "  We  wore 
asked  whether  in  addition  to  the  allowances  to 
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which  he  had  been  held  entitled  on  a  former  occa- 
sion, he  was  entitled  to  a  farther  reduction  in 
respect  of  the  profit  which  a  tenant  farming  or 
renting  the  said  rentcharge  from  year  to  year 
woald  reasonably  consider  to  be  an  adequate  in- 
ducement to  him  to  take  a  demise  of  such  rent- 
charge  from  year  to  year,  he  having  to  pay  such 
rent  in  full,  and  hiaying  to  calcinate  the  rent- 
charges  according  to  the  com  averages  in  each 
year,  and  collect  the  same  by  two  collections  in  the 
^ear."  Further  on,  although  the  court  found  it 
impossible  to  say  that  the  tithe  owner  was  neces- 
sarily entitled  to  any  such  deduction,  yet  they 
thought  "that  this  is  a  question  of  fact  to  be 
determined  according  to  the  circumstances  of  each 
particular  case,  the  rule  in  every  case  being  that 
the  amount  must  be  ascertainea  as  that  at  which 
a  tenant  might  reasonably  be  expected  to  take 
from  year  to  year."  [Blackburn,  J. — In  this  case 
there  could  not  possibly  be  a  tenant  of  the  dock's 
income,  so  we  must  deduct  all  items  which  would 
be  allowed  in  analogous  cases  where  there  might 
be  a  tenant.  Surely  that  case  bears  a  close 
analogy  to  this,  and  I  find  at  p.  61  of  the  judg- 
ment, Grompton,  J.,  said:  "By  the  statute  the 
assessment  ought  to  be  at  what  the  tenant  might 
reasonably  be  expected  to  take  for.  And  if  the 
allowance  for  collection  would  not  be  enough  in 
addition  to  the  allowance  against  bad  debts  and 
law  expenses,  the^  tithe  owner  would  be  entitled  to 
the  further  deduction ;  but  in  a  case  like  the  pre- 
sent,  we  should  think  that  the  sum  necessary  to 
induce  a  tenant  to  take  in  addition  to  the  allow- 
ance for  expenses  of  collecting,  for  bad  debts  and 
for  law  expenses,  would  be  if  not  altogether  an 
evanescent  quantity,  at  most  a  very  small  sum."] 
I  know  of  no  case  in  which  something  for  tenant's 
profits  has  not  been  allowed.  The  only  other 
question  is  as  to  the  interest  on  the  bond  debt, 
and  I  can  only  claim  this  deduction  if  the  other 
side  is  allowed  to  add  the  amount  of  the  town 
dues. 

Sir  /.  B.  KarslaJce,  Q.B.  (with  him  LUtl&r,  Q.O. 
and  Batten),  argued  for  the  respondents. — As  to  the 
tenant's  profits,  it  is  sufi&cient  for  me  to  contend 
that  the  other  side  has  not  made  out  a  case  for 
any  allowance  on  that  ground.  The  W^f  xjot  re- 
ferred to  decided  that  no  tenart  "rj^.-d  n3£es8arily 
require  an  allowance  for  such  prodts,  and  it  de- 
volves upon  the  party  claiming  it  to  show  some 
peculiar  reason  for  it.  There  is  no  case  like  this 
m  which  tenant's  profits  have  been  deducted, 
although  no  doubt  it  would  be  proper  to  do  so  if 
capital  or  skill  were  required  to  produce  the 
income.  The  appellants  ought  to  prove  the  exact 
sum  which  a  tenant  would  require  in  order  to 
take  from  year  to  year  before  the  respondents  can 
be  compelled  to  allow  it.  They  have  not  yet 
shown  any  reason  or  law  for  any  such  deduction 
in  this  case  at  all.  The  next  question  as  to  de- 
terioration of  the  works  must  depend  upon  the 
estimate  for  repairs.  "No  doubt  if  not  included  in 
that  estimate,  it  must  be  computed.  As  to  the 
apportionment  of  the  expenses  of  collecting  the 
town  dues,  I  do  not  exactly  comprehend  the  wording 
of  the  clause;  but  if  the  collection  be  separate 
from  that  of  the  dock  rates,  then  it  should  be  de- 
ducted. I  do  not,  however,  think  that  is  so. 
Lastly,  as  to  the  addition  to  the  valuation  on 
account  of  the  town  dues.  In  consequence  of  the 
purchase  of  these  dues  by  the  board,  less  tolls  are 
charged  for  the  use  of  the  docks.    But  the  hypo- 


thetical tenant  would  take  the  tolls  without  tiie 
dues,  as  he  would  receive  a  larcer  amount  from 
the  tolls  than  the  board  do,  ana  he  should  esti- 
mate, the  profits  he  would  make  in  that  case. 
[Blackbubk,  J. — ^But  the  hypothetical  tenant 
would  be  subject  to  the  statutory  limitation  that 
no  profits  should  be  made  beyond  the  amount 
fixed.] 

Manisty,  Q.G.  in  reply. — ^As  to  deterioration  of 
works,  a  considered  judgment  of  thi^  court  in  B»g, 
V.  WdU  (L.  Bep.  2  Q.  B.  542;  16  L.  T.  Bep. 
N.  S.  790),  is  strongly  in  &vour  of  the  appel- 
lants' contention.  At  p.  548  (L.  Bep.),  "The 
second  question  submitted  to  us  is  whether  any 
allowance  should  be  made  in  respect  of  buildings 
or  machinery.  We  are  of  opinion  that  such  allow- 
ance ought  to  be  made.  Farm  buildings  and 
machinery  are,  by  the  effects  of  weather,  and  of 
wear  and  tear,  reducible  to  a  state  which  will 
render  them  unworthy  of  repair,  and  necessitates 
their  reconstruction.  They  cannot  at  length  be 
kept  up,  but  at  an  expense  which  renders  it  prao- 
ti(»llv  imoossible,  because  not  reasonably  pnident 
to  keep  them  up."  [Blackbukn,  J.— We  ame 
that  the  costs  of  repair  or  renewal  must  be  taken 
over  several  years,  and  the  average  be  deducted.] 
As  to  tenant's  profits,  I  challenge  the  other  side 
to  point  to  a  single  case  where  no  allowance  has 
been  made  for  tenant's  profits.  [Qvain,  J. — Bat 
in  a  case  like  this  where  deductions  are  made  for 
collection  and  interest,  you  would  by  an  allow- 
ance of  tenant's  profits  obtain  those  deductions 
twice.] 

Blackbubn,  J. — We  will  take  time  to  consider 
the  first  two  questions,  which  relate  to  tenant's 
profits.  As  to  the  other  four,  we  have  no  difiiculty 
in  expressing  our  opinion  now ;  indeed,  we  may 
say  tne  parties  have  almost  agreed  upon  them 
during  the  arguments.  Question  3  is  whether  the 
appellants  are  entitled  to  an  allowance  for  interest 
upon  their  debt  for  the  money  borrowed  in  order 
to  erect  and  purchase  the  docks  and  dock  property. 
Mr.  Manisty  has  properly  given  up  the  appeDants' ' 
claim  for  this  allowance ;  and  to  that  question  we 
therefore  answer,  No.  Question  4  is  whether  the 
respondents  can  take  into  account  the  amount 
which  the  board  receive  as  town  duos.  Sir  John 
Karslake  has  tried  to  support  this  contention  on  • 
the  respondents'  behalf,  but  without  success,  and  • 
to  that  question  we  also  answer.  No.  Question  5 '. 
raises  the  consideration  of  the  mode  in  which  a  i 
deduction  ought  to  be  made  for  deterioration  of ' 
the  appellants'  works.  They  say,  in  paragraph  19, 
that  they  are  entitled  not  only  to  a  deduction  for 
ordinary  repairs,  but  also  a  deduction  for  dete- 
rioration of  works.  They  calculate  the  time  when 
the  different  works  will  require  renewal,  and  they 
claim  to  deduct  every  year  a  sum  of  money  which 
put  out  to  interest  would  in  the  same  time  be 
sufficient  to  renew  such  works.  There  is  some 
difficulty  in  comprehending  the  exact  nature  of 
this  calculation;  and  it  is  not  rendered  more 
simple  by  the  statement,  in  paragraph  20,  that  no 
allowance  has  been  made  for  deterioration  of  works 
beyond  the  ordinary  repairs.  Our  answer  must  be 
in  the  words  of  the  Parochial  Assessment  Act, 
that  there  must  be  deducted  from  the  estimated 
rent  "  the.  probable  average  annual  cost  of  the 
repairs,  insurance,  and  other  expenses,  if  any, 
necessary  to  maintain  them  (the  premises)  ins 
atate  to  command  such  rent."  All  repairs  actually 
required  for  the  year  should  be  allowed,  and  also 
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the  average  of  that  and  other  years,  beyond  those 
repairs  required  for  that  J^SkV  only,  should  be 
applied  to  each  year.  The  probable  annual 
average  of  extra  repairs,  and  the  actual  cost  of 
ordinary  repairs,  should  both  be  taken  as  neces- 
sary to  command  the  rent.  What  is  actually 
spent  in  the  present  year  for  repairs  which  must  be 
repeated  in  tne  next  should  be  all  deducted ;  and 
the  appellants  should  not  be,  therefore,  debarred 
fivm  the  allowance  of  the  average  of  such  further 
cost  as  may  be  required  in  an  occupation  over 
several  years.  If  such  deductions  have  not  been 
allowed,  the  rate  should  be  altered  to  that  extent. 
The  last  question  relates  to  paragraph  20,  which 
states  the  basis  upon  which  the  respondents  have 
fixed  this  rate  to  oe  the  revenue  of  the  board  from 
the  docks  onljr,  and  not  including  the  town  dues. 
h  is  quite  right  and  proper  that  the  town  dues 
being  unrateable  should  not  be  estimated  in  the 
hypothetical  rent,  and  at  the  same  time  no  deduc- 
tion should  be  made  from  the  dock  revenue  for  the 
expenses  of  collecting  those  town  dues,  if  not  in- 
cluded in  the  general  expenses  of  collecting.  I 
suppose  it  would  not  be  possible  to  separate  pre- 
cisely ihe  expenses  of  collecting  one  from  those 
incurred  by  the  other ;  the  collectors  of  both  are 
most  likely  the  same  persons.  But  probably  it 
would  be  with  sufficient  accuracy  for  practical 
purposes,  and  it  would  apparently  be  a  fair 
approximation  to  the  exact  amount  to  divide  the 
expenses  of  collecting  the  whole  rateably  accord- 
ing to  the  amounts  collecled  from  both  sources  of 
income.  There  may  be  some  doubt  as  to  whether 
that  is  what  is  here  meant ;  if  it  be  so  the  mode  of 
computation  is  right ;  if  not,  it  should  be  altered. 

QuAiir  and  Abchibaid,  J  J.  concurred. 

Cur  adv,  vuU. 

Nov,  19. — Blackbubn,  J.  delivered  the  further 
judgment  of  the  court  (Blackburn,  Quain,  and 
Archibald,  JJ.). — On  the  argument  of  this  case  on 
8th  Nov.  in  this  term  the  court  disposed  of  most 
of  the  questions  submitted  for  judgment ;  but  we 
took  time  to  consider  whether  under  such  a  state 
of  facts  as  is  stated  in  the  case  the  Mersey  Dock 
Board  are  entitled  to  a  deduction  for  tenants' 
profits,  and  we  are  of  opinion  that  they  are  not. 
The  Parochial  Assessment  Act  (6  &  7  Will  4, 
c.  96),  8.  1,  enacts  that  all  rates  shall  be  made  on  an 
estimate  of  the  net  annual  value  of  the  several 
hereditaments  rated  thereunto,  and  that  net 
annual  value  is  thus  defined,  "  that  is  to  say,  of 
the  rent  at  which  the  same  might  reasonably  be 
expected  to  let  from  year  to  year,  free  of  all  usual 
tenants'  rates  and  taxes,  and  tithe  commutation 
rentcharge,  if  any,  and  deducting  the  probable 
average  annual  cost  of  the  repairs,  insurance,  and 
other  expensed,  if  any,  necessary  to  maintain  them 
a  state  to  command  such  rent."    Where  the 


m 


hereditaments,  or  hereditaments  of  a  similar  kind, 
are  in  practice  actually  let  at  a  rent,  the  amount 
of  whicn  is  ascertained  by  what  has  been  called 
"  the  higgling  of  the  market,"  the  application  of 
this  definition  is  easy  and  simple.  Where  the 
hereditaments  are  not  in  practice  let,  the  problem 
becomes  more  difficult.  The  &cts  and  circum- 
stances which  would  be  taken  into  consideration 
by  those  who  in  the  case  of  a  real  tenancy  do  in 
the  higgling  of  the  market  fix  the  rent,  are  to  be 
taken  into  consideration;  and  on  a  view  of  all 
those  the  net  annual  value  of  the  occupation  is  to 
be  determined,  and  in  many  cases  the  amount  that 
is  made  by  the  trade  earned  on  by  the  occupier's 
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occupation,  less  an  allowance  for  the  profits  which 
the  tenant  might  elsewhere  make  by  his  trade,  is 
an  important  element  in  the  evidence  of  the 
annual  value.  In  such  a  case  as  B,  v.  SoiUhampUm 
Docks  (14  Q.  B.  687)  they  were  properly  allowed ; 
but  it  is  not  always  so.  If  the  hereditaments  are 
such  as  to  afford  peculiar  facilities  for  carrying  on 
any  kind  of  business,  that  facility  does  beyond  all 
Question  enhance  the  value  of  the  occupation ;  but 
tnough  the  profits  which  may  be  reasonablv  ex- 
pected to  arise  from  such  a  business  no  doubt 
form  an  element  in  estimating  the  enhanced  value 
of  the  occupation  of  the  premises,  the  actual  profits 
made  do  not  form  any  element,  except  in 
so  far  as  they  afford  evidence  of  what  might 
be  reasonably  expected  to  be  made  from 
the  occupation  of  premises  affording  &cility 
for  carrying  on  such  a  business.  For  instance,  to 
explain  our  meaning,  there  can  be  no  doubt  that 
the  annual  rent  of  a  shop  in  Choapside  is  higher 
than  the  annual  rent  of  a  similar  snop  in  a  Back 
street,  and  that  the  reason  why  tenants  five  a 
higher  rent  is  because  of  the  superior  facilitv  for 
carrying  on  business  there.  But  the  rent  and  the 
rateable  value  of  the  shop  are  quite  indepen- 
dent of  the  amount  of  the  shopkeeper's  actual 
gains.  The  rateable  value  is  the  same  whether  the 
tenant  is  a  flourishing  trader,  or  is  carrying  on 
business  at  a  loss.  So  no  doubt  in  fixing  the  rent 
of  chambers  in  one  of  the  inns  of  court,  the 
facility  for  carrying  on  the  legal  profession  in  them 
is  an  element,  and  an  important  one,  but  the  actual 
income  of  the  tenant  is  not.  The  chambera  com- 
mand no  more  rent  when  let  to  the  Attorney- 
General  than  they  would  do  if  let  to  a  young 
barrister  just  called,  who  does  not  as  yet  pav  his 
expenses.  In  the  present  case  the  value  of  the 
occupation  depends  entirely  upon  the  collection  of 
the  rates;  sect.  284  of  the  Memey  Docks  Act, 
18*58,  requires  that  all  the  rates  shall  be  appro- 
priated in  payment  of  all  expenses  and  charges  in 
collecting  the  rates,  and  several  other  purposes 
therein  specified.  If  the  premises  were  let  to  a 
tenant,  it  must  be  to  a  tenant  subject  to  this  Act, 
bound  to  hand  over  the  rates  received  after  deduct- 
ing the  expenses  and  charges  of  collecting  the 
rates  to  those  purposes ;  and  the  persons  paying 
the  dock  rates  would  have  a  right  to  object  to  any 
part  of  them  being  applied  to  pay  tenant's  profits, 
except  in  so  far  as  an  allowance  for  that  might  be 
included  in  the  expenses  and  charges  of  collecting 
the  rates.  But  all  the  expenses  and  charges  of 
collecting  the  rates  actually  incurred  by  the 
Mersey  Dock  Board,  who  are  occupiers,  are 
allowed  for  and  deducted,  and  the  contention  for 
the  board  is  that  we  are  bound,  contrary  to  the 
fact,  to  suppose  that  the  premises  are  let  to  an 
actual  tenant,  who  would,  contrary  to  the  pro- 
visions of  the  Mersey  Docks  Act,  levy  in  dock 
rates  a  sum  in  addition  to  all  the  actual  expenses 
of  collection,  for  his  own  benefit.  In  dealing  with 
a  somewhat  analogous  argument  in  the  case  of  a 
tithe  rentcharge,  Grompton,  J.,  in  delivering  the 
judgment  of  the  court  observes  {Hackney  and 
Lamherhtbrst  TUhe  Oommutation  Rcntcha/rge,  E.  B. 
<&  E.  61) :  "  It  is  difficult  to  see  in  such  a  case  why 
a  man  might  not  take  the  tenancy  on  the  same 
terms,  or  nearly  so,  as  the  collection."  In  such  a 
case  as  the  present,  where  an  actual  demise  on  any 
terms  would  be  impracticable,  and  where  a  demise 
on  the  terms  that  the  tenant  should  receive  a 
profit  beyond  the  expenses  of  collection,  would  if 
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praoticable    be  illegal,   we    think   no  deduction 
shoald  be  made  on  aoconnt  of  tenant's  profits. 

Attorneys  for  appellants,   Venn  and  Son,  for 
A,  T.  Squarey,  Liverpool. 

Attorney  for  respondent,  /.  J3.  Batten, 


Wednesdcnf,  Nov.  12, 1873. 

Hesketu  (app.)  V.  The  Local  Boajeld  or  Atheeton 

(resps.). 

PuhUe  HeaUh  Ad  (11  &•  12  Vict.  c.  d3), «.  69— LocaZ 

QouemTnent  Act  1858  (21  ^  22  Vict.  c.  98),  s.  63 

— Apportionment,  how  far  coTkclusive—Failwre  to 

give  requiaOe  notice  of  intention  to  dispute — 

Highway  or  no  hightoa^. 

Where  the  expenses  incurred  hy  a  local  hoard  in 

sewering,  leveJUng,  ^c,  a  street  have  been  a/pvor- 

tioned  imder  sect.  69  of  the  11  Sf  12  Vict,  c  63, 

amongst  the  owners  or  occupiers  of  the  premises 

fronting,  a&joming,  ^c,  a/n  owner  who  has  not 

given  a  written  notice  of  his  intention  to  dispute 

the  same  withi/n  three  months,  as  required  hy  sect. 

68  of  21  ^  22  Vict.  c.  98,  may,  notwUhstdmdvng 

this,  dispute  his  Uahility  to  pa/y,  on  the  ground 

thai  the  street  is  a  highway. 

Sect.  63  of  21  4*  22  Vict.  c.  98  makes  the  apportion' 

ment  aftefr  three  months  binding  and  conclusive 

only  as  to  the  various  a/mounts  settled  hy  it,  but 

not  on  the  question  of  highway  or  no  highway. 

Case  stated  by  jastioes  under  20  &  21  Vict.  o.  43. 

At  a  petty  sessions  holden  at  Atherton  in  and  for 
the  division  of  Warrington,  in  the  oounty  of  Lan- 
caster, on  the  23rd  Sept.  1872,  ah  information  and 
complaint  preferred  by  the  said  local  board  of 
Atherton  against  the  said  Jonathan  Hesketh  under 
sect.  69  of  11  &  12  Yict.  c  63.,  charging  him  with 
unlawfully  neglecting  to  pay  the  sum  of  852. 168. 7d., 
expenses  of  sewering,  levelling,  paving,  and  chan- 
nelling part  of  a  certain  street,  called  Park-street» 
situate  at  Atherton  aforesaid,  was  heard  and  detep* 
mined  by  us,  the  undersigned,  three  of  Her 
M^esty's  justices  of  the  peace  in  and  for  the  said 
county,  and  the  appellant  was  ordered  to  pay  such 
expenses  and  12.  17s.  6(2.  costs  thereupon.  The 
appellant  being  dissatisfied  with  our  decision  as 
beinff  erroneous  in  point  of  law  demanded  a  case. 
At  the  hearing  of  the  said  information  the  follow- 
ing facts  were  admitted : 

In  the  year  1864  the  provisions  of  the  Local 
Grovernment  Acts  were  duly  adopted  and  put  in 
force  within  the  district  of  the  said  respondents. 

The  appellant  is  the  owner  of  certam  leasehold 
property  fronting,  adjoming,  or  abutting  upon  a 
certain  street  called  Park-street,  within  the  dis- 
trict of  the  respondents,  and  was  called  on  to  pave, 
&c.,  part  of  the  street  abutting  on  his  property, 
which  he  failed  to  do,  and  the  board  did  the  work, 
and  delivered  an  account  for  the  same,  amounting 
to  852.  16s.  7d. 

The  only  evidence  called  by  the  respondents 
was  that  of  the  surveyor  to  the  board,  who  proved 
that  he  was  surveyor  to  the  board,  that  he  served 
a  notice  dated  13th  May  1871  personally  on  the 
appellant  on  the  16th  May  1871,  that  the  signature 
to  it  was  that  of  Greorge  Dickinson,  the  then  clerk 
to  the  local  board;  that  the  appellant  did  not 
comply  with  the  notice ;  that  the  paving,  sewering, 
levelling,  and  channelling  of  Park-street  was  duly 
performed  by  the  respondents ;  that  he  (witness) 
had  apportioned  the  cost  payable  by  the  appellant 


for  and  in  respect  of  the  execution  of  the  works 
aforesaid ;  that  the  aooount  which  was  set  out  in 
the  case  was  served  upon  the  appellant  personally 
on  the  7th  Mardb  1872 ;  that  he  then,  and  on  one 
other  occasion  afterwards,  personally  demanded 

Siyment ;  that  the  apportionment  had  never  been 
sputed ;  that  the  amount  of  the  action  was  atiU 
unpaid;  and  that  plans,  sections,  and  specifica- 
tions of  the  work  required  by  the  notice  dated  13th 
May  1871  were  lying  for  inspection  at  his  offioe  as 
stated  in  that  notice.  A  witness,  George  Dickin- 
Bon,  was  called  into  the  witness  box  by  the  respon- 
dents, but  he  was  not  examined  by  either  side,  and 
gave  no  evidence,  and  no  further  evidence  was 
tendered  by  the  respondents. 
For  the  appellant  it  was  contended : 
That  the  proof  of  the  notice  to  pave,  sewer,  and 
channel  the  said  street  served  upon  appellant  was 
insufficient,  inasmuch  as  no  sufficient  proof  had 
been  given  before  the  court  that  Greorge  Dickin- 
son, whose  signature  is  subscribed  thereto,  was 
the  clerk  to  the  respondents  at  that  time,  or  that 
he  signed  the  same  notice,  and  that  the  notice  was 
insufficiently  authenticated. 

That  sufficient  proof  had  not  been  given  that  the 
16th  section  of  the  Local  Gk)vemment  Act  (1858) 
Amendment  Act  1861,  which  required  plans  and 
sections  of  the  paving,  sewering,  levelling,  and 
ohumelling  to  be  made  and  to  be  deposited 
at  the  office  of  the  respondents,  of  the  works 
intended  to  be  executed  under  that  section, 
and  sect.  69  of  the  Public  Health  Act  1848 
had  been  complied  with,  and  that  xmless  the 
plans  and  sections  referred  to  in  the  said  notice 
served  upon  the  appellant  were  proved  to  have 
been  duly  made  in  accordance  with  the  said  16th 
section  and  deposited  at  the  surveyor's  offioe,  the 

Ctices  could  not  make  any  order  upon  the  appel- 
t. 

That  the  notice  requiring  the  appellant  to  pave, 
sewer,  level,  and  channel  the  saia  street,  was  not 
a  proper  or  sufficient  notice  sach  as  by  sect.  17 
of  the  Local  Grovernment  Act  (1858)  Amendment 
Act  1861,  and  sdiedule  Ato  that  Act  was  required 
to  be  given,  inasmuch  as  the  notice  did  not  contain 
those  details,  information,  and  particulars  as  to  the 
nature  of  the  works  to  be  executed  by  sect,  17 
and  in  schedule  A  should  be  and  are  set  out. 

That  it  was  incumbent  upon  the  respondents 
and  neccessary  for  the  support  of  their  case  that  it 
should  be  shown  that  Park-street  was  not  a  high- 
way repairable  by  the  inhabitants  at  large,  and 
that  in  default  of  such  proof  no  order  oould  be 
made  on  the  appellant. 

That  some  formal  notice  of  the  apportionment 
made  by  the  surveyor  ought  to  have  been  served 
upon  the  appellant  after  the  apportionment  had 
been  made,  that  such  notice  should  have  distinctly 
set  forth  its  nature  so  as  to  indicate  to  the  appel- 
lant that  he  had  a  right  to  dispute  the  justice  of 
the  apportionment,  and  further  that  such  notice 
should  have  been  signed  by  the  surveyor,  or  the 
clerk  to  the  respondents,  and  that  the  aoooimt 
served  on  the  appellant  on  the  7th  March  1872, 
not  purporting  to  be  a  notice  of  apportionment, 
and  not  containing  any  such  indication,  and  not 
being  authenticate  by  any  such  signature,  was 
insufficient  and  bad. 

The  appellant  then  tendered  evidence  for  tiie 
purpose  of  proving  that  this  was  a  highway  re- 
pairable by  the  inhabitants  at  large. 

The  respondents  objected  that  three  months 
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haying  eli^ued  sinoe  the  maldng  of  the  apportion- 
ment and  servioe  of  notioe  thereof,  the  appellant 
not  having  g^ven  written  notice  to  dispute  the 
same,  was  prednded  nnder  sect.  63  of  the  Local 
GoTemment  Act  1858,  from  givina  this  or  any 
evidence  going  to  show  hia  non-liability. 

The  ai>pel]ant  contended  that  the  effect  of  the 
dSrd  section  was  simply  to  preclude  him  from  con- 
testing the  justice  or  fairness  of  the  apportionment 
as  a  matter  of  calcolation  (supposing  the  notice  of 
apportionment  to  be  good)  ana  did  not  debar  him 
from  giving  eviderce  ^ing  to  the  root  of  his 
liability ;  that  he  was  still  at  liberty  to  show  that 
nothing  at  all  was  due,  inasmuch  as  he  never  had 
been  liable  to  repair  the  street,  and  that  under 
the  Local  Gk>vemment  Act  1858,  and  the  Public 
EobMAi  Ajot  1848,  he  was  entitled  to  give  the 
evidenoe  tendered. 

We  being  of  opinion:  First,  that  the  notioe 
served  upon  the  appellant  to  pave,  sewer,  level, 
and  channel  was  sufficiently  proved;  secondly, 
that  the  making  and  depositing  plans  and  sections 
for  the  paving,  sewering,  levelhng,  and  channelling 
of  ^e  said  street,  was  also  sumcienbly  preyed; 
thirdly,  that  the  notice  served  upon  the  appellant 
to  pave,  sewer,  level,  and  channel,  was  a  proper 
and  sufficient  notice,  and  sufficiently  showed  the 
nature  of  the  works  to  be  executed;  fourthly,  that 
it  was  not  necessary  that  the  respondents  should 
show  that  Park-street  was  not  a  nighway  repair- 
able by  the  inhabitants  at  large ;  fifthly,  that  the 
account  served  on  the  6th  March  1872,  upon  the 
appellant,  coupled  with  the  surveyor's  verbal  de- 
mand, was  a  proper  and  sufficient  notice  of  appor- 
tionment, and  was  sufficiently  authenticated; 
dzthly,  l^at  evidence  on  the  part  of  the  appellant 
was  not  admissible  to  show  t*hat  Park-street  was  a 
highway  repairable  by  the  inhabitants  at  large,  as 
he  had  not  by  written  notice  disputed  the  appor- 
tionment within  three  months  &om  the  time  when 
notice  thereof  wiis  given  to  him  by  the  respon- 
dents, gave  our  determination  against  the  appel- 
lant in  the  manner  above  stated. 

The  questions  of  law  for  the  opinion  of  the  court 
on  the  aoove  statement  are :  First,  whether  there 
was  sufficient  proof  (if  any  such  were  necessary), 
that  the  said  George  Dickinson  was  clerk  to  the 
respondents  at  the  time  of  his  signing  the  notice 
(13th  May  1871),  and  of  his  signature  to  such 
notice,  and  whether  the  notice  was  sufficiently 
authenticated;  secondly,  whether  the  making  and 
depositing  of  the  plans  and  sections  was  suffi- 
ciently proved  by  the  respondents;  thirdly, 
whether  the  notice  served  upon  the  appellants  to 
pave,  sewer,  level,  and  chiuimel  was  a  sufficient 
notice ;  fourthly,  whether  under  the  circumstances 
of  the  case,  it  was  necessary  for  the  respondents 
to  show  that  Park-street  was  not  a  hignway  re- 
pairable by  the  inhabitants  at  large;  fifthly, 
whether  the  account  served  upon  appelant  on  the 
7th  March  1872,  coupled  with  the  surveyor's  per- 
sonal verbal  demand,  was  a  sufficient  notice  of 
apportionment,  and  was  sufficiently  authenticated ; 
sixthly,  whether  the  evidence  tenaered  by  the  ap- 
pellant was  properly  rejected. 

If  the  court  should  be  of  opinion  that  the  said 
order  was  legally  and  properly  made,  and  that 
the  appellant  was  liable  as  aforesaid,  then  the  said 
order  was  to  stand,  but  if  the  court  should  be  of 
opinion  otherwise,  then  the  said  information  was 
to  be  dismissed. 

E,  J.   WiUiams,  for  the  appellant,  contended 


that  the  appellant,  notwithstanding  his  failure  to 
give  notice  of  his  intention  to  dispute  the  appor- 
tionment within  the  time  limited  by  sect.  63  of  the 
Local  Government  Act  1858  (21  &  22  Yict.  c.  98), 
was  still  entitled  to  show  that  he  was  not  liable  to 
pay  anything  on  the  ground  that  the  street 
repaired  was  a  highway.  Sect.  63  makes  only  the 
apportionment  binding;  it  does  not  render  the 
award  conclusive  on  all  other  grounds.  It  pro- 
vides that  where  the  local  board  shall  have  incurred 
expenses  **  for  the  repayment  whereof  the  owner 
of  the  premises  for  or  in  respect  of  which  the 
same  were  incurred  is  made  liable  by  the  Public 
Health  Act  1848,  or  any  Act  incorporated  there- 
with, or  by  this  Act,  and  such  expenses,"  i.e.,  those 
only  for  which  the  owner  is  liable  under  the  Acts 
mentioned,  "  have  been  settled  and  apportioned  by 
the  surveyors  as  payable  by  such  owner,  such 
apportionment  shall  be  binding  and  conclusive 
upon  such  owner,  unless  within  the  expiration  of 
three  months  from  the  time  of  the  notice  being 
given  by  the  local  board  or  their  surveyor  of  the 
amount  of  the  proportion  so  settled  bv  the  said 
surveyors  to  be  due  from  such  owner,  he  shall  by 
written  notice  dispute  the  same."  Though  the 
appellant  cannot  dispute  the  accuracy  of  the  appor- 
tionment, there  is  nothing  in  this  section  to 
prevent  him  from  showing  that  the  expenses  are 
such  as  he  was  not  in  anj  way  liable  to,  on  the 
ground  that  the  alleged  highway  was  not  a  high- 
way. The  award  can  only  bind  the  appellant  as 
to  those  matters  within  the  jurisdiction  of  the 
arbitrator,  and  it  was  not  within  his  jurisdiction 
to  determine  the  question,  highway  or  no  high- 
way. The  proportion  to  be  paid  by  those  owners 
liable  to  pay  is  all  that  he  had  power  to  decide. 
In  Bayloy  v.  WUkineon  (16  0.  B.,  JST.  S.,  161)  it  «as 
held  that  the  power  of  the  arbitrator  under  sect. 
123  of  the  PubUc  Health  Act  1848  (11  &  12  Vict, 
c.  63),  was  limited  to  an  inquiry  into  the  appor- 
tionment of  the  expenses  amongst  the  several 
owners  of  property  hable  to  contribute ;  and  that 
he  was  not  entitled  to  inquire  whether  the  sross 
amount  of  the  expenditure  was  reasonable  or 
necessary.  Erie,  G.J.  said  (p.  189), '*  I  take  the 
word  apportionment  to  be  a  word  of  a  recognised 
meaning  in  the  law,  as  under  the  Tithe  Commuta- 
tion Act  (6  &  7  Will.  4,  c.  71).  I  also  look  to  the 
provisions  in  the  Local  Government  Act  1858 
(21  &  22  Yict.  c.  98,  s.  64),  which  speaks  of  pro- 
ceedings before  justices  where  the  amount  in 
dispute  is  less  than  20Z.,  whereby  the  justices  are 
at  liberty  to  require  a  report  of  a  competent  sur- 
veyor. At  the  first  reading  that  appeared  to  me 
to  authorise  an  inquiry  as  to  whether  the  expenses 
had  been  properlv  incurred  by  the  local  board ;  but 
upon  further  looKing  atat  I  am  of  opinion  that  it 
only  applies  to  the  arbitration  given  by  the  former 
statute,  and  is  to  be  confined  within  the  same 
limits.  .  .  .  Upon  the  whole  the  best  opinion  I  can 
form  is  that  the  outlay  actually  made  is  to  be 
settled  finally  by  the  local  board,  and  to  be  appor- 
tioned amongst  the  several  owners  or  occupiers  by 
the  surveyor,  or,  in  case  of  dispute,  by  an  arbitra- 
tor whose  jurisdiction  is  confined  to  the  question 
of  apportionment,  and  who  has  no  authority  to 
inquire  into  the  reasonableness  of  the  amount 
which  has  been  expended  upon  the  works."  So 
Byles,  J.  (p.  196),  "The  arbitrator  clearly  had  no 
jurisdiction  except  as  to  the  proportions.  In  going 
into  the  question  of  the  genei^  amount,  he  was 
acting  without  jurisdiction ;   and  the  excess  of 
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jnrisdiotion  appears  tipon  the  face  of  his  award.*' 
And  Keating,  J.  (p.  197),  "  The  reasonableness  of 
the  ex|>enditare  must  be  decided  by  somebody; 
and  it  is  certainly  mnch  more  reasonable  that  it 
should  be  determined  by  the  board  than  by  the 
arbitrator.  That  being  so,  it  follows  that  the 
only  matter  over  which  the  arbitration  could  haye 
any  jurisdiction  is  the  proportion  to  be  paid  by 
each  owner  That  is  the  limit  of  his  jurisdiction. 
In  Gook  y.  The  Ipmmch  Local  Board  of  Health  (24 
L.  T.  Rep.  N.  S.  67? ;  L.  Eep.  6  Q.  B.  461),  speaking 
of  the  power  of  justices  acting  as  arbitrators  under 
sect.  64  of  the  Local  Government  Act  1868,  to  go 
into  the  Question,  whether  the  amount  charged  by 
the  local  ooard  as  having  been  expended  generally 
was,  in  point  of  fact,  expended,  Cockbum,  C.  J:, 
said,  "  In  my  opinion  to  have  gone  into  that  ques- 
tion would  nave  been  to  have  gone  beyond  the 
limits  of  their  jurisdiction.  By  the  second  Act, 
21  &  22  Vict.  c.  98,  the  two  justices  are  placed  in 
the  position  of  arbitrators.  It  is  quite  clear  that 
qud  arbitrators  they  could  not  have  gone  into  any 
such  (jnestion;  their  jurisdiction  is  limited  to 
inquiring  whether,  the  expenses  amounting  to  a 
given  sum,  the  amount  charged  to  a  particular 
owfter  is  his  fair  and  just  proportion."  The  arbi- 
trators are  equally  without  jurisdiction  to  deter- 
mine the  question — ^highway  or  no  highway ;  such 
(juestion  could  not  be  raised  before  them,  nor 
indeed  until  payment  was  sought  to  be  enforced. 
It  was  a  condition  precedent  to  the  existence  of 
jurisdiction  on  the  part  of  the  arbitrators  that 
the  road  should  not  be  a  highway.  In  Ja^rrow 
Local  Booflrd  of  HeaUh  v.  Kewnedni  (L.  Eep.  6  Q.  B. 
128)  where  it  was  proved  that  the  work  had  been 
done  and  an  apportionment  of  the  expenses  made, 
and  notice  of  it  served  upon  the  respondent  who 
had  not  given  notice  within  three  months  that  he 
disputed  it,  but  no  evidence  was  given  of  any 
notice  having  been  served  under  11  &  12  Vict, 
c.  63,  8.  69,  previous  to  the  appelUmt  doing  the 
work,  it  was  held  by  this  court  that  the  justices 
could  not  make  an  order  unless  the  preliminary 
notice  was  proved  to  have  been  given. 

HeracheU,  Q.O.,  for  the  respondent,  contended 
that  the  failure  by  the  appellant  to  give  the  re- 
quisite notice  within  the  prescribed  time  pre- 
cluded him  from  now  denying  that  the  road 
was  not  a  highway.  He  relied  on  a  dictum  of 
Mellor,  J.,  in  the  case  of  Jarrow  Local  Board 
of  Health  v.  Kennedy,  as  reported  in  19  W.  B. 
276  :  **  I  think  that  the  preliminary  notice  is 
a  condition  precedent,  and  without  it  the  board 
had  no  authority  to  do  these  works  at  all.  Had 
he,  however,  received  this  notice,  and  had  he  not 
(as  in  this  case  he  had  not)  disputed  the  demand 
within  the  three  mouths  allowed,  he  would  not 
have  been  able  to  set  up  the  question  of  highway 
or  no  highway." 

Blackburn,  J.— When  we  look  at  the  statute 
this  case  becomes  very  clear.  The  original  Act  of 
1848  (11  &  12  Vict.  c.  63)  provides,  in  sect.  69, 
"  that  in  case  any  present  or  future  street,  or  any 
part  thereof  (not,  oeing  a  highway)  '* — the  word 
highway  being  defined  by  a  subsequent  statute  to 
mean  a  highway  repairable  by  the  inhabitants  at 
larae — "  be  not  sewered,  levelled,  paved,  flagged, 
and  channelled,  to  the  satisfaction  of  the  local 
board  of  health,  such  board  may  by  notice  in 
writing  to  the  respective  owners  or  occupiers  of 
the  premises  fronting,  adjoining,  or  abutting  upon 
each  parts  thereof  as  may  require  to  be  sewered. 


levelled,  ^.,  require  them  to  sewer,  level,  &c.,  the 
tome  within  a  time  to  be  specified  in  such  notice ; 
and  if  such  notice  be  not  complied  with,  the  said 
local  board  may,  if  they  shall  think  fit,  execute 
the  works  mentioned  or  referred  to  therein,  and 
the  expenses  incurred  by  them  in  so  doing  shall 
be  paid  by  the  owners  in  default,  aocordinfir  to  the 
frontage  of  their  respective  premises,  and  in  such 
proportion  as  shall  be  settled  by  the  surveyor,  or, 
in  case  of  dispute,  as  shall  be  settled  by  arbitration 
(having  regard  to  a]l  the  circumstances  of  the  case), 
in  the  manner  provided  by  this  Act ;  and  such  ex- 
penses may  be  recovered  from  the  last-mentioned 
owners  in  a  summary  manner,  &o,"  Under  this 
section  there  are  two  things  to  be  done:  fHrst, 
proper  uotice  in  writing  must  be  g^ven  to  the 
owners  of  premises,  who  are  to  bear  the  burthen, 
requiring  them  to  do  the  work ;  secondly,  on  their 
failing  to  do  so,  the  board  may  execute  the  work, 
and  the  expenses  **  in  such  proportion  as  shall  be 
settled  by  tne  surveyor,  or,  in  case  of  dispute,  as 
shall  be  settled  by  arbitration,"  are  to  be  recoverable 
from  the  owners.  Then  a  subsequent  Act  of  21 
&  22  Vict.  c.  98,  sect.  63,  enacts  that  *'  notwith- 
standing anything  in  the  Public  Health  Act  con- 
tained, in  all  cases  where  by  such  Act  the  local 
board  shall  have  incurred  expenses,  for  the  repay- 
ment whereof  the  owner  of  the  premises  for  or  m 
respect  of  which  the  same  was  incurred  is  made 
liable  by  the  Public  Health  Act  1848,  or  any  Act 
incorporated  therewith,  or  by  this  Act,  and  such 
expenses  have  been  settled  and  apportioned  by  the 
surveyors  as  payable  by  such  owner,  such  appor- 
tionment shall  oe  binaing  and  oonclusive  upon 
such  owner  unless,  within  the  expiration  of  three 
months  from  the  time  of  notice  being  given  by  the 
local  board  or  their  surveyor  of  the  amount  of  the 

Sroportion  so  settled  by  the  said  surveyor  to  be 
ue  fh)m  such  owner,  he  shall  by  written  notice 
dispute  the  same."  This  enactment  provides  that 
the  apportionment  shall  not  be  disputed  after  the 
lapse  of  three  months,  and  there  is- an  obvious 
reason  for  this.  The  total  amount  of  money 
required  is  by  the  apportionment  settled  propor- 
tionately amongst  the  various  owners;  and  i^ 
after  three  months,  anyone  was  allowed  to 
dispute  the  correctness  of  his  proportion,  the 
whole  settlement  would  thereby  be  disturbed. 
It  is,  therefore,  highly  expedient  that  the  matter 
should  be  finally  settled  within  the  short  time 
limited,  and  disputed  within  that  time  if  at  all. 
But  this  does  not  apply  to  the  question  whether 
the  expenses  ought  to  be  charged  at  all  on  the 
owners  of  the  a<^oining  premises,  that  depending 
upon  the  question  whether  the  street  repaired  is 
a  highway  or  not.  The  owners  cannot  raise  that 
question  before  the  surveyor  or  arbitrator  who 
makes  the  apportionment,  but  must  wait  until 
they  are  called  upon  to  pay.  When  that  time 
comes,  if  they  can  prove  that  the  street  is  an 
ancient  highway  repairable  by  the  parish,  in  which 
case,  the  owners  of  private  property  adjoining,  are 
not  liable  to  pay  for  sewering,  paving,  Ac.,  it 
would  be  most  unjust  that  they  should  be  pre- 
cluded from  doing  so  because  three  mondis 
had  been  allowed  to  elapse  without  giving  notice 
of  objection  to  the  apportionment  of  the  ex- 
penses as  being  ill  proportioned.  The  Legis- 
lature has  provided  only  that  "  such  appor- 
tionment shall  be  binding  and  conclusive**  upon 
the  owners  where  they  do  not  give  the  notice, 
words    strictly  confined   to   the   apportionment, 
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and  not  in  any  way  applicable  to  the  original 
liability.  I  think,  therefore,  that  the  jostioeB 
have  made  a  mistake  in  holding  that  it  was 
not  open  to  the  parties  to  show  that  this  street 
was  an  ancient  highway,  and,  therefore,  that  they 
were  not  liable  to  pay.  Onr  judgment  must  be  for 
the  appellant. 

Qumr,  J. — ^I  am  quite  of  the  same  opinion.    It 
is  dear  from  sect.  63  of  the  Act  of  1858  that  aU 
that  is  made  binding  and  oonolusive  upon  the 
owners  liable  is  the  apportionment  made  b^  the 
sTureTor  or  arbitrator.    If  notice  had  been  given, 
and  the  parties  had  £[one  before  the  arbitrator,  it 
is  quite  dear  that  this  question  of  highway  or  no 
hi^way  could  not  have  been  raised  before  him. 
l£kt  b^g  so,  at  what  time  is  the  question  to  be 
raised  ?     If  the  street  is  a  huphway,  the  local 
aathorities  have  no  jurisdiction.  "R  must  be  proved 
that  it  is  a  hii^hway,  and  I  do  not  see  how  that 
qnestion  could  be  raised  at  an  earlier  stage.    So 
&r  back  as  1856,  in  the  case  of  the  Local  Boa/rd  of 
Kingston^on-HuU  v.  Jones  (1  H.  &  N.  488),  the 
qneetion  of  highway  or  no  highway  was  raised  in 
an  action  of  debt  to  recover  a  sum  of  1182. 4e.  lOd., 
being  the  amount  of  an  improvement  rate  assessed 
on  the  defendants,  as  owner  and  occupier  of  certain 
land  acHoininffand  abntting  on  a  street  paved,  Ac., 
br  the  Local  ^Board  of  H^th  of  ^ngston-upon- 
Hnll.    Notwithstanding  the  assessment,  it  was 
decided  that  the  rate  could  not  be  enforced  against 
the  defendant,  because  the  street  did  not  come 
within  the  meaning  of  the  Act  of  Parliament.    If 
the  question  could  be  raised  by  action  of  debt  I 
do  not  see  why  it  cannot  be  raised  in  the  manner 
in  which  it  comes  in  the  case  before  us.    I  am  of 
opinion  that  the  justices  had  jurisdiction  to  enter- 
tain the  question  of  highway  or  no  highway,  and 
that  they  should  have  entertained  it  and  gone  into 
eridence  upon  it. 

AncHiBALD,  J. — I  am  of  the  same  opinion.  The  oon- 

straction  contended  for  on  behalf  of  the  respondents 

would  be  manifestly  hard  and  unfair  to  persons  in 

the  position  of  the  appellant,  and  therefore  clear 

words  are  required  in  the  statute  to  warrant  such 

a  construction.    There  is  no  opportunity  whatever 

of  effectively  raising  the  question  of  liabiliU'  until 

some  claim  is  made  to  enforce  the  rate,  and  I  think 

it  would  be  very  hard  to  construe  the  Act  so  as  to 

prevent  its  being  then  raised.    When  we  look  at 

the  langua^  of  the  enactment,  I  think  we  must 

see  that  it  is  only  the  apportionment  that  ia  made 

condosive,  and  I  think  it  quite  fair  that  the  award 

should  be  conclusive  to  that  extent ;  but  it  would 

be  very  unfieur  to  hold  it  to  be  conclusive  on  the 

qnestion  of  liability.    I  think  that  is  a  conclusion 

to  which  we  cannot  come,  when  we  look  at  the 

words  of  the  Act,  that  where  the  "  expenses  have 

been  settled  and  apportioned  by  the  surveyors  as 

payable  by  the  owner  "  such  apportionment  shall 

be  binding  and  conclusive  upon  such  owner,  unless, 

within  the  expiration  of  tnree  months  from  the 

time  of  the  notice  being  given  by  the  local  board, 

or  their  survevor,  of  the  amount  of  the  proportion 

80  settled  by  the  said  surveyor  to  be  due  from  such 

owner,  he  shall,  by  written    notice,  dispute  the 

same."    I  think  the  award  is  binding  only  to  the 

ezteut  of  the  proportion  settled  for  each  owner, 

and  that  the  Question  of  liability  is  still  open.    The 

S'  istices  should  have  entertained  that  question,  and 
eard  evidence  upon  the  subject. 

Jttdgmentfor  the  appelUmt, 
Attomeya:  Qolding ;  Ghetteraad  Co. 
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Monday,  Nov,  17, 1873. 
Dickinson  v.  Fletchbk. 

Begidations  in  mi/nes — Owner  of  mine  not  respon' 
iible  for  negligence  of  servants — Penal  enact- 
ments, 

2%e  23  ^  24  Vict,  c,  151,  s.  10,  and  ride  3, 
provides  that  whenever  safety  lamps  are  required 
to  he  used  in  coUieries  or  coal  mines  they  shall  be 
first  examined  and  secwely  locked  by  a  person  or 
persons  duly  authorised  for  that  purpose.  The 
22nd  section  provides  that  for  theglect  of  the  rules 
and  general  regvlations  the  owner  or  agent  shall 
he  Ivahle  to  a  penalty  of  20Z. 

Heidi  that  the  owner  of  a  coal  mine  is  not  liable  to 
a  penalty  for  the  negligence  of  his  servant  in 
omitting  to  lock  the  lamps  under  the  above  sections. 

When  the  words  of  a  statute  a/re  equally 
applicable  to  permit  or  to  civU  consequences,  the 
court  will  construe  the  statute  in  favour  of  the 
latter. 

Case  stated  by  justices  under  21  &  22  Vict.  c.  43. 

The  case  stated  that  the  respondent,  who  was 
the  owner  of  a  colliery  in  Staffordshire,  had  been 
summoned  before  the  justices  for  neglecting  tne 
provisions  of  the  23  &  24  Vict,  c,  151,  s.  10,  sub- 
sect.  3,  by  the  inspector  appointed  to  view  and 
examine  the  respondent's  colliery.  The  10th 
section  provides  that  certain  rules  are  to  be 
observed  in  everv  colliery  by  the  owner  and  agent 
thereof,  and  the  3rd  sub  section  directs  that  when- 
ever safety  lamps  are  required  to  be  used  they 
shall  be  first  examined  and  securely  locked  by  a 
person  or  persons  duly  authorised  for  that  purpose. 

The  owner  had,  in  accordance  with  the  rules, 
appointed  a  person  to  attend  to  the  lamps,  but  he 
neglected  to  do  so,  and  a  lamp  was  found  by  the 
inspector  unlocked. 

Upon  the  hearing  the  magistrates  dismissed  the 
summons,  but  granted  a  case  for  the  opinion  of 
the  Court  of  Common  Pleas  as  to  whether  the 
owner  was  personally  liable  for  the  neglect  of  his 
servant. 

The  SoUeitor 'General  (H.  James,  Q.C.)  and 
Charles  Bowen  for  the  appellant. — The  question  de- 
pends upon  the  wording  of  the  10th  section,  and 
upon  the  construction  the  court  may  put  on  the 
22nd  section.  By  sect.  22  if  any  coal  mine  be 
worked,  and  through  the  default  of  the  owner 
or  afi;ent  thereof,  special  rules  have  not  been 
established  for  the  same,  according  to  the  provi- 
sions of  the  Act,  or  the  general  rules ;  or  the  special 
rules  have  not  been  hung  up  or  affixed  or  have 
not  after  obliteration  or  destruction  been  renewed, 
as  required  b^  this  Act,  or  any  of  such  general 
rules  or  special  rules,  the  provisions  of  which 
ought  to  be  observed  by  the  owner  and  principal 
a^ut  or  viewer  of  such  coal  mine,  be  neglected  or 
wilfully  violated  by  such  owner,  principal  agent  or 
viewer,  such  person  shall  be  liable  to  a  penalty 
not  exceeding  201.  There  is  nothing  in  the  statute 
by  which  the  person  whose  duty  it  is  to  examine 
the  lamps  can  be  punished  for  neglect  of  duty, 
and  although  I  do  not  contend  that  it  is  a  personal 
duty  of  the  owner  to  see  that  the  lamps  are  lit, 
vet  if  the  person  employed  to  attend  to  it  neglects 
his  duty,  the  owner  or  agent  is  liable.  In  the  case 
Beg.  Y.  Stephens  (L.  Bep.  1  Q.  B.  702 :  14  L.  T. 
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Bep.  N.S.  593)  it  was  held  that  the  owner  of  works 
carried  on  for  his  profit  bj  his  agents  was  liable 
to  be  indicted  for  a  public  nuisance  caused  by 
the  acts  of  his  workmen  in  carrying  on  the  works, 
though  done  by  them  without  his  knowledge  and 
contrary  to  his  consent. 

Mcmtety,  Q.O.,  for  the  respondent. — ^This  is  a 
penal  statute,  and  must  be  construed  strictly,  and 
the  words  **  through  the  default  of  the  owner,*'  in 
the  22nd  section,  must  be  read  as  having  effect 
through  the  whole  section.  I  submit  there  must  be 
some  personal  and  wilful  neglect  on  the  part  of  the 
owner  or  his  agent,  to  make  him  liable.  He  re- 
ferred to 

Beg,  Y  Hcmdley,  9  L.  T.  Bep.  N.  S.  827. 

Keating.  J. — ^This  is  a  very  important  question 
raised  under  the  23  &  24  Vict.  o.  151,  an  Act 
passed  to  secure  the  safety  of  the  mining  popula- 
tion. The  10th  section  provides  that  the  following 
rules  shall  be  observed  by  the  owner  and  agent  of 
every  colliery  or  coal  and  ironstone  mine ;  and 
rule  3,  of  the  general  rules,  says :  "  Whenever 
safety  lamps  are  required  to  be  used  they  shall  be 
first  examined  and  securelr  locked  by  a  person  or 
persons  to  be  appointed  ror  that  purpose.  This 
section  provides  that  the  rules  shall  be  observed 
by  the  owner  or  agent  of  the  colliery,  and  the 
present  respondent  is  in  that  position."  The 
22nd  section  provides  that,  if  any  coal  mine  or 
ironstone  mine  be  worked,  and  through  the 
default  of  the  owner  or  agent  thereof,  special 
rules  have  not  been  established  for  the  same, 
according  to  the  provisions  of  this  Act,  and  have 
not  been  hung  up  or  affixed,  or  have  not,  after 
obUteration  or  destruction,  been  renewed  or  re- 
stored as  required  by  this  Act,  or  any  of  such 
general  rules  or  special  rules,  the  provisions  of 
which  ought  to  be  observed  by  the  owner  or  prin- 
cipal agent,  or  viewer  of  such  coal  or  ironstone 
mine,  be  neglected  or  wilfully  violated  by  any  such 
owner,  agent,  or  viewer,  such  person  shall  be 
subject  to  a  penalty  not  exceeding  202.  It  was 
contended  by  the  Solicitor-Gener^  that  if  the 
lamp  was  not  locked  in  pursuance  of  the  general 
rules,  the  owner  was  liable  on  the  mere  fact 
being  proved — ^that  the  Legislature,  by  wa^  of 
securing  the  safety  of  persons  who  work  in  mines, 
have  gone  the  length  of  saying  that  the  owner 
should  be  liable,  m  my  opinion  the  statute  can- 
not be  pushed  so  far.  Although  the  10th  section 
has  provided  that  the  rales  are  to  be  observed, 
yet  the  penalty  is  to  be  found  in  the  22nd  section, 
and  that  penalty  is  to  be  paid  by  the  owner  or 
agent.  If  this  be  so  in  this  case,  the  magistrates 
were  right  in  not  convicting.  The  construction 
the  Solicitor- General  contends  for  would  be  right 
if  the  Legislature  had  thought  fit  to  enact  it ;  but 
it  would  be  in  contravention  of  the  rule,  that  no 
penal  consequences  should  arise  without  the  neg- 
lect of  the  party  occasioning  them.  The  courts  have 
held  that  penalties  may  be  incurred  without  the 
7nen8  rea  ;  and  in  M(yrden  v.  Porter  (1  L.T.  Bep.  N.  S. 
4>3 ;  7  C.  B.,  N.  S.,  641),  where  Porter  committed  a 
trespass  by  going  on  certain  land  in  pursuit  of 
game,  under  the  mistaken  impression  that  he  was 
there  by  the  leave  of  the  owner  of  the  soil,  it  was 
held  that  the  party  trespassing  is  not  the  less 
guilty  because  he  bona  fide  believed  he  had 
the  license  of  the  occupier  to  shoot  over 
the  land,  and  that  the  trespass  in  pursuit 
of  game  is  in  the  uatare  of  a  civil  act.  Bat 
in  NlcholU  Y,  Hall  (2S  L.  T.  Bep.  N.  S.  173),  which  . 


was  a  case  under  the  Contagious  Diseases  (Ani- 
mals) Act  1869  (32  &  33  Yict.  c.  70),  this  court 
decided  that  before  a  person  can  be  convicted 
before  a  ma^trate  for  a  breach  of  the  above 
enactment,  it  is  necessary  to  prove  that  the  accoaed 
was  aware  that  the  animal  was  suffering  from  a 
contagious  disorder.  The  words  of  the  statute  as 
commented  on  by  Mr.  Manisty,  are  what  I  foand 
my  Judgment  on ;  and  subsequent  legialatkm 
fortifies  the  view  I  take,  for  in  the  Mines  Begola- 
tion  Act  1872  (35  &  36  Yict  c.  76)  it  is  provided 
that  in  everjr  working  approaching  any  place 
where  there  is  likely  to  oe  an  aocumuiation  of 
explosive  gas,  no  lamp  or  liffht  other  than  a  locked 
safety  lamp  shall  be  adlowed  to  be  used,  and  when- 
ever safety  lamps  are  required  by  the  Act  to  be 
used,  a  competent  person,  who  is  appointed  fior 
the  purpose,  shall  examine  every  safety  lamp 
immediately  before  it  is  taken  into  the  workisg 
for  use  and  ascertain  it  to  be  secure  and 
securely  locked,  and  in  any  part  of  a  mine 
in  which  safety  lamps  are  so  required  to  be 
used,  the^  shall  not  be  used  until  they  have  been 
so  examined  and  found  secured,  and  secnrely 
locked.  This  enactment  strengthens  me  in  the 
view  I  take ;  and  I  think  these  parties  cannot  be 
convicted,  and  that  the  magistrates  were  right. 

Bbstt,  J. — I  must  confess  I  was  not  free  from 
doubt  during  the  argument  of  this  case.  The 
question  is,  whether  the  magistrates  were  bonnd 
to  impose  on  the  owner  or  agent  of  the  mine,  or 
on  both,  a  penalty.  To  impose  a  penalty  is  to  say 
at  once  that  we  are  to  put  m  force  a  p^uJ  enact- 
ment. The  firsts  to  be  taken  notice  of  are  these: 
A  lamp  was  delivered  out  without  being  locked, 
and  there  was,  therefore,  wilful  neglect  on  the  part 
of  the  person  whose  duty  it  was  to  give  the  lampi 
out.  Neither  the  owner  nor  the  agent  bein^ 
present,  it  is  said  they  are  not  guUty  of  any  negh- 
gence.  The  question  is,  are  they  liable  for  the 
neglect  of  those  persons  who  are  supposed  to  be 
competent  P  Does  the  case  come  withm  the  10th 
section  or  the  22nd  P  The  10th  section  lays  down 
what  are  the  rules  to  be  observed  in  eveiy 
colUery  or  coal  mine  and  ironstone  mine  by  the 
owner ;  then  follow  the  rales,  and  rule  three  is 
thus  stated:  "Whenever  safety  lamps  are  re- 
quired to  be  used  they  shall  be  first  examined  and 
securely  locked  bv  a  person  or  persons  authorised 
for  this  purpose.  My  present  impression*  if  the 
case  rested  there,  would  be  that  non-observance 
makes  a  default,  and  if  lamps  are  deli- 
livered  up  unlocked  and  unexamined,  the  owner 
would  be  liable  for  a  breach,  although  ab- 
sent, that  is,  he  would  be  liable  for  a  civil 
remedy  for  a  breach  of  the  rules.  We  are,  how- 
ever, called  upon  to  construe  the  penal  enactment, 
and  if  the  words  are  equaUy  appUcable  to  penal 
as  to  civil  consequences,  the  appellant  must  show 
a  preponderance  to  the  penal,  which  he  has 
failed  to  do.  Then,  if  we  turn  to  the  22nd  section, 
it  does  not  say  if  the  rules  be  not  observed  the 
penalty  shall  attach ;  it  says,  "  if  any  rules  which 
ought  to  be  observed  bv  the  owner  or  agent  be 
neglected,  or  wilfully  violated  by  any  such  owner 
or  agent,  he  shall  be  liable  to  a  penaltv  not  ex- 
ceeding 201"  If,  now,  we  introduce  the  words 
in  the  introductory  part  of  the  section,  "  throng 
the  default  of,"  we  obtain  the  following.  If  throngh 
the  default  of  the  owner  or  agent,  any  rules  which 
ought  to  be  x>b8erved  by  the  owner  or  agent  be 
neglected  or  wilfully  violated,  he  shall  ho  liable 
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to  a  penalty.  The  oonstraction  seems  more  against 
the  imposition  of  a  penalty  than  in  its  favoar,  and 
whatever  maj  be  my  impression  on  reading  that 
section  alone,  I  think  we  are  boxmd  to  look  at  the 
sobseqnent  statute  (85  &  36  Yiot.  c.  76),  and  where 
in  a  subseqnent  statute  we  find  a  clearer  interpre- 
tation without  the  imposition  of  a  penalty,  I 
thiiJc  we  are  bound  to  say  that  the  Legisla- 
ture did  not  intend  to  impose  a  penalty.  I 
think,  therefore,  the  magistrates  were  right, 
althoogh  I  regret  that  in  our  so  holding  such  full 
protection  is  not  given  to  the  miner  as  otherwise 
woald  be. 

Dbnmah,  J. — I  think  we  ought  to  decide  this  case 
on  general  principles,  that  unless  it  is  distinctly 
gtatod  a  party  is  to  be  liable,  he  is  not  to  be  con- 
sidered liable ;  and  although  the  word  "  wiUul"  is 
not  naed  in  the  10th  section,  it  must  be  imported 
into  every  section  where  the  neglect  is  mentioned. 
I  cannot  help  thinking  that  the  answer  to  the  argu- 
ment is  that  an  action  will  lie  against  the  owner, 
and  that  is  not  at  all  inconsistenc.  The  owner 
cannot  be  avrare  of  all  that  is  beinff  done  in  the 
mine,  and  it  woidd  be  impossible  for  him  to  be 
present  when  all  the  lamps  are  examined,  and  to 
say  that  under  the  word  "  neglect "  he  is  to  be  made 
liable  to  a  penalty  because  some  one  in  his  employ 
commits  an  act  of  negligence,  would  be  going  a 
great  length.  Judgment  for  the  respondent 

Attorney  for  the  appellant :  SolicUor  to  the 
Tnatwry, 

Attorneys  for  the  respondent :  Thorpe  and  Go, 
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Monda/y,  JuTie  16, 1873. 

(Present:  ThoLo&D  Changellob  (Lord  Selbome), 
LoBD  GHBucsFoaD,  and  Lobd  Golonsat.) 

DUBMAN    17.    ViGAS. 

Tithes — Modus — Conversion  into  tillage — Orcha/rd. 

Before  the  Tithe  Commutation  Act  1836,  an  award 
was  made  under  certain  Indoswre  Acts,  by  which 
the  tithes  of  the  land,  in  which  the  respondent  was 
a  landowner  and  the  appellant  the  rector,  were 
commuted.  By  this  auoard  a  yearly  modus  pay* 
akle  for  hay  and  agistment  tithe  payments,  and 
also  larger  sums  to  be  paid  yearly  for  the  same 
lands,  when  occwpied  by  non-residents  or  converted 
inio  tillage,  v>ere  fixed  by  the  commissioner. 

A  house  had  since  been  buiU  upon  a  portion  of  a 
field  of  the  respondent  mentioned  in  the  award, 
and  a  further  portion  to  the  extent  of  twenty-two 
perches  was  concerted  into  garden  ground,  and 
the  remainder  of  the  fisld  rnade  into  an  orchard. 

The  appellant  put  in  a  distress  for  the  larger  sum 
fixeahy  the  award  to  be  paid  for  thisfisld,  on  the 
ground  that  part  of  it  had  been  converted  into 
"  tUlager 

Held  (a^rming  the  judgment  of  the  Court  of  Ex- 
eheaxier  Chamber)  that,  as  to  the  orchard,  there 
had  been  no  conversion  into  tHUige, 

This  was  an  appeal  from  a  judgment  of  the  Court 

of  Exchequer  Chamber,  affirming  a  judgment  of 

the  Court  of  Common  Pleas. 
The  facts  are  stated  shortly  in  the  head-note  and 

fully  in  the  reports  in  the  court  below  (24  L.  T. 

Bep.  N.  S.  734 ;  26  Id.  76 ;  L.  Bep.  6  C.  P.  470 ; 

7  Id.  72.) 
Philbrick  and  Edwyn  Jones  for  the  appellant. 


MamMify,  Q.C.  and  Charles,  for  the  respondent, 
were  not  called  on.  * 

The  LoBJ)  Chancblloe  (Lord  Selbome). — ^My 
Lords,  the  first  observation  which  I  will  make  in 
addressing  your  lordships  is  that,  so  far  as  relates 
to  the  garaen  land,  as  distinct  from  the  orchard 
land,  the  parties  appear  to  me  to  have  so  pre- 
sented their  case  as  not  to  call  for  any  expression 
of  opinion  from  your  lordships  upon  that  subject, 
because  the  nmtter  stands  thus :  whether  for  the 
sake  of  peace  and  to  avoid  question,  or  as  conced- 
ing the  point  of  principle,  the  defendant  in  error, 
before  any  distramt  was  made,  actually  tendered 
what  is  admitted  to  have  been  the  full  amount 
which  would  have  been  payable  by  him,  sup- 
posing that  the  garden  ground  should  be  held 
to  have  been  converted  into  tillage,  and  supposing 
that  the  conversion  of  the  garaen  ground  into 
tillage  would  not  extend  to  the  whole  of  the  rest 
of  the  land  which  was  not  used  as  garden  ground. 
And  in  his  pleadings  I  think,  in  both  the  courts 
below,  at  all  events  in  the  points  for  the  defendant 
in  error  in  the  Exchequer  Chamber,  he  appears 
to  me  to  have  adhered  to  the  position  which  he 
had  taken  up  by  that  tender,  ana  not  to  have  pro- 
posed to  ar^e  any  question  with  respect  to  the 
garden  ground,  excepting  this,  that  the  conversion 
of  22  perches  of  land  out  of  the  allotment  into 
|3;arden  ground  does  not  render  him  liable  to  the 
increas^  rent  upon  the  whole  allotment,  as  if  the 
whole  allotment  had  been  converted  into  tilli^. 
My  Lords,  it  might  have  been  open  to  argument, 
though  no  such  argument  was  presented  to  your 
Lordships,  that  by  the  terms  of  the  award  the  con- 
version of  any  part  into  tUla^  would  make  the 
whole  liable.  The  Commissioner  says :  "  I  have 
inserted  in  the  schedule,  opposite  to  such  lands, 
the  tithe-money  payment  to  be  hereinafter  payable 
thereout  respectively,  in  the  event  of  and  durinff 
the  time  when  the  same  lands,  or  any  part  thereof 
majr  be  occupied  by  anv  person  or  persons  not  re- 
sidmg  within  the  parish  of  Pitney  Lortie,  or  shall 
be  converted  into  tillage."  The  counsel,  I  think, 
have  exercised  a  very  proper  discretion  in  not 
arguing  it,  for  I  have  a  very  clear  opinion  that  the 
meaning  of  these  words  is  not  that  the  conversion 
of  any  part  of  these  lands  into  tillfl^  shall  make 
the  whole  liable,  but  only  that  it  shaU  make  liable 
the  part  so  converted.  But  it  was  apprehended 
that  these  words  mieht  be  the  subject  of  argu- 
ment, and  accordingly,  not  desiring  to  take  the 
judgment  of  the  court  upon  that  point,  the  de- 
fendant in  error  fortified  himself  by  a  tender 
before  distraint.  The  defendant  in  error  limited 
his  argument  to  this,  that  assuming  the  garden 
land  to  be  converted  into  tillage,  the  converson  of 
that  part  of  the  land  did  not  make  the  orchard 
land  liable.  The  only  question  for  the  opinion  of 
the  court  is,  "  whether  under  the  above-mentioned 
circumstances  the  plaintifE  is  entitled  to  recover 
against  the  defendant  damap:es  in  respect  of  the 
said  distraint,"  which  he  would  be  entitled  to 
if  the  distraint  was  unlawful.  The  distraint 
would  be  unlawful,  even  if  the  garden  land 
alone  was  converted  into  tillage,  because  he 
had  made  a  sufficient  tender  in  that  respect.  I 
have  said  so  much  that  it  may  be  fully  uuderstood 
that,  in  my  view  of  the  case,  no  opinion  whatever 
is  intended  to  be  pronounced  by  this  House  one 
way  or  the  other  as  to  the  garden  ground.  Then 
the  question  being  limited  to  the  orchard,  1  con- 
fess it  appears  to  me  not  to  be  reasonably  arguable 
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that   the  planting  of  orchard   trees   in  a   field 
preTionsly  occupied  for  pasture  and  laid  down  as 
grass  land,  and  the  continuance  of  the  field  in  that 
state  with  fruit-producing  trees  so  planted  upon 
it,  is  a  conversion  of  that  lan^  into  tillage,  ana  in 
truth  it  has  been  only  faintly,  if  at  all,  argued  that 
it  is  so.    The  main  stress  of  the  argument  was 
really  laid  upon  an  attem]>t,  which  I  think  quite 
untenable,  to  read  this  award,  not  as  saying  that 
the  modus  is  to  be  paid  in  all  circumstances  unless 
the  land  be  oceupied  by  a  non-resident  or  converted 
into  tillage,  but  to  read  it  as  saying  that  the 
modus  is  to  be  paid  only  as  long  as  the  land  is  in 
that  stato  of  cultivation  in  which,  if  the  Act  had 
not  been  passed,  hay  and  agistment  tithe,  and  no 
other  tithe,  would  nave  been  payable,  and  when- 
ever the  stote  of  cultivation  is  altered  to  that,  if 
the  Act  had  not  been  passed,  some  other  than  the 
hay  and  acristment  tithe,  whether  great  or  small 
tithe,  would  have  been  payable ;  then  it  is  to  be 
treated  for  the  purpose  of  future  payments  as  if  it 
were  occupied  by  a  non-resident  or  converted  into 
tillage.      My  Lords,  I  am  clearly  of  opinion  that 
that  is   not  a  feasible  construction  of  the  Act. 
The  Act  settles,  or  at  least  was  meant  to  settle  by 
the  award,  the  future  payments  once  for  all  be- 
tween the  parties ;  and,  except  for  the  purpose  of 
illustration  in  ar^ment,  we  have  really  nothing 
whatever  to  do  with  the  law  as  it  would  have  stood 
if  the  tithe  had  not  been  commuted.      It  was 
meant  to  commute  the  whole  tithe  once  for  all. 
Then  what  does  the  award  say  P   The  award  recites 
the  Act,  which  was  very  properly  conoeived  in 
such  terms  as  would  apply  either  to  a  general 
modus  in  lieu  of  all  tithe,  or  to  a  particuUir  and 
limited  modus  in  lieu  of  some  particular  descrip- 
tion of  tithe.    After  reciting  the  Act,  the  award 
proceeds  to  say  that  the  schedule  is  appended  for 
the  purpose  of  ascertaining  in  future  "  what  estates, 
lands,  and  grounds  were  so  claimed  to  be  exempt 
from  the  payment  of  such  tithes."    Now,  no  par- 
ticular description  of  tithes  had  been  previously 
mentioned.     The  words,  "  such  tithes,    therefore 
are  unlimited  by  the  antecedent  context  as  to  the 
generality  of  their  meaning.    But  it  does  not  stop 
there.    The  award  says  that  the  object  of  the  sche- 
dule is  to  show  what  the  lands  are,  and  to  show  "  the 
amount   of  the  moduses  or  customary  paymenta 
payable  thereout  in  lieu  of  such  tithes."    If  we 
nad  had  nothing  more,  and  if  we  had  had  a  schedule 
headed  as  this  is,  there  might  have  been  more 
room  perhaps  than  there  is  at  present  for   the 
argument  which  has  been  advanced,  but  it  goes  on 
to  say  distinctly,  "  as  such  claims  respectively  ex- 
tended only  to  the  said  lands  when  occupied  by  the 
owners  thereof,  or  by  persons  residing  within  the 
said  parish  of  Pitney  Lortie  aforesaid,"  (a  very 
special  and  peculiar  kind  of  modus,    one  as  to 
which  it  is  just  possible  that  before  the  passing  of 
this  Act  some  doubt  may  have  existed  as  to  ito 
lawfulness,  but  of  course  none  can  be  raised  now), 
and  then  it  proceeds, "  and  such  lands  were  subject 
to  the  payment  of  tithes  in  kind  to  the  rector  of 
the  parish  of  Pitney  Lortie  when  occupied  by  any 
person  or  persons  not  residing  within  the  said 
parish  of  Pitney  Lortie,  or  shall  be  converted  into 
tillage."    The  award  speaks  of  a  modus  in  terms 
whioi  do  not  show  any  limitation;  but  then  it 
goes  on  to  show  that  there  is  a  limitation  and  to 
say  what  that  limitation  is.    It  is  a  limitation  as 
to  the  residence  of  the  person  and  also  a  limitation 
to  this  effect,  that  when  the  lands  shall  be  con- 


verted into  tillage,  then  the  modus  is  to  apply ; 
and  accordingly  the  maker  of  the  award  inserts  it  in 
the  schedule  with  the  remark  I  ha vealready  quoted. 
In  the  heading  of  the  schedule  too  there  are  words 
which  seem  to  express  their  meaning  "showing 
the  yearly  modus  payable  for  hay  and  assessment 
tithe  payments" ;  out  it  does  not  say  in  that  part 
of  it  anything  about  residence  or  non-residenoe. 
It  is  clearly  not  full ;  it  is  a  short  form  of  descrip- 
tion ;  and  then  it  goes  on,  "  also  the  sums  to  oe 
paid  yearly  for  the  same  lands  when  occupied  by 
non-residento  or  converted  into  tillage."  Tneargo- 
ment  is  that  the  words  "  converted  into  tillage*'  do 
not  mean  what  they  state,  but  that  they  mean  some- 
thing entirely  different,  viz.,  that  they  mean  con- 
verted into  any  other  kind  of  use  in  respect  of  whidi 
other  tithes  would  be  payable.    Then  we  have  the 
columns  of  the  schedule,  which,  after  all,  are  the 
operative  parte  of  the  schedule.    They  mention 
the  particular  lands,  and  two  distinct  columns  are 
headed  "  Yearly  rents  to  be  paid  to  the  rector^  of 
Pitney  Lortie  when  the  modus-land  shall  be  occu- 
pied by  non-residents,"  and  "Yearly  rent  to  be 
paid  to  the  rector  of  Pitney   Lortie  when  the 
modus-land  shall  be  converted  into  tillage."    Now 
the  object  of  this  was  to  ascertoin  what  was  to  be 
paid ;  and  it  is  ascertained,  as  clearly  and  plainly 
as  words  can  express  it,  what  payment  is  to  l)e 
made  in   either  of  these  two  cases,   "  when  the 
modus-land  shall  be  occupied  by  non-residents," 
and  "when  the  modus-land    shall   be  converted 
into  tillage."    Under   these    circumstances,  my 
lords,  I  think  that  the  judgment  of   the  coart 
below  was  plainly  right,  and  tnat  this  appeal  oaght 
to  be  dismissed. 

Lord  Ghelmsfobd  concurred. 

Lord  GoLONSAY. — ^My  Lords,  I  entirely  agre&  I 
think  that  what  we  have  to  do  is  just  to  constrae 
this  award,  and  there  are  no  statements  before  ns 
to  show  that  what  ifl  used  as  an  orchard  is  used  in 
any  other  than  the  ordinary  way  in  which  orchards 
are  used.  Orchards  are  sometimes  used  by 
stirring  all  the  soil  below  the  trees  for  tilla^  but 
we  have  no  such  special  matter  alleged  m  tliis 
case.  We  must,  therefore,  take  the  use  of  the 
orchard  to  be  the  ordinary  one.  I  think  that  the 
maker  of  the  award  must  nave  been  at  some  painB 
to  find  an  appropriate  expression  when  he  used 
the  word  "  tillage,"  if  it  is  to  have  the  meaning 
contended  for  by  the  appellant. 

Jtidgmeni  affi/rmed. 

Attorneys  for  the  appellant,  Lowleest  NeUon, 
and  Jones. 

Attorneys  for  the  respondent,  Vizard,  Orowdert 
and  Anstie. 

TLOULB  COU&T. 

Beported  by  G.  Wslbt  Ezva  and  H.  Qodbfboi,  Eaqn., 

BuTfarten-at-Law. 


Friday,  Nov.  21, 1873. 

St.  John's  Gollbge,  Gahbridgb  v.  Earl  of 

Effinghah. 

Charity — Trust  to  preser^t  to  living — Springing 
use — Failv/re  to  present — Old  decree — Conrnum 
recovery. 

In  1723  five  advowsons  were  setUed  hy  deed,  giving 
them  to  certain  persons  successively  in  tail  mak, 
upon  the  "  express  condition  or  limitation  "  thai 
upon  a  vacancy  the  person  entided  to  pretent 
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ihoM  namincUe  and  present  a  Fellow  of  8t, 
John's,  and  on  failure  so  to  nommaie  and  present, 
thai  the  advowsons  and  right  of  presentation 
ihoM  be  to  the  use,  benefit,  and  behoof  of  the 
Master  and  Senior  FeUows  of  the  CoUege.  In 
1754  Lord  Hardwicke  made  a  decree  by  which, 
treating  the  settlement  as  a  '*  trust  or  benefaction," 
he  held  that  the  presentation  of  a  certain  class  of 
FeUows  caUed  Plait  Fellows,  instead  of  Incoi*- 
poraied  Fellows,  or  Fellows  on  the  ancient  founda- 
tion, was  void.  In  1802  the  then  patron  suffered 
a  recovery.  Fellows  of  8t  John^s  continued  to  be 
presented  tiU  1871  to  one  of  the  livings,  but  then 
Lord  E.,  the  then  patron,  failed  to  present,  and 
the  bishop  presented  by  reason  of  lapse ; 
Held,  that  the  settlement  created  a  charitable  trust ; 
That  the  recovery  could  not  operate  so  as  to  destroy 
the  conditions  upon  which  presentations  were  to 
he  made,  but  simply  as  a  change  of  trustees; 
That  Lord  Hardwicke's  decree  was  binding  on  the 

cowrt; 
That  upon  failure  of  Lord  E,  to  present,  the  college 
cotda  say  thai  they  had  lost  the  right  to  present 
one  of  their  fellows,  cmd  that  the  gift  over  took 
^ect  so  as  to  vest  the  living  in  the  colleqe. 
By  a  deed  of  settlement  dated  23rd  Not.  1723»  the 
Hon.  and  Itev.  Bichard  Hill  settled  and  conveyed 
five  advowsons  or  rights  of  presentation  in  ana  to 
the  churches  of  Ditchingham,  Lopham,  Forncett, 
Starston,  and  Aldborough  to  Sir  Rowland  Hill, 
Samuel  Hill,  Thomas  Hill,  and  Rowland  Hill,  and 
their  respective  issue  niale  in  manner  therein 
mentionea,  and  declared  that  the  same  were  so 
settled  and  conveyed  to  these  persons  and  their 
respective  issue  male  upon  this  express  condition 
ana  limitation,  that  is  to  say :  That  the  said  Sir 
Bowland  Hill,  Samuel  Hill,  Thomas  Hill,  and 
Rowland  Hill,  and  such  other  person  or  persons 
that  should  or  mi^ht  at  any  time  thereuter  be 
seized  of  or  entitled  to  the  said  advowsons  or  right 
of  presentation  by  or  under  the  deed  now  in  state- 
ment, or  by  or  under  any  clause  or  limitation 
therein  contained  (other  than  and  except  the  said 
Richard  Hill,  the  settlor),  and  the  said  Richard 
Hill  did  thereby  signify  and  declare  that  it  was  bis 
will  and  pleasure  that  the  said  Sir  Rowland  Hill, 
Samuel  Hill,  Thomas  EGLll,  and  Rowland  Hill,  and 
such  other  person  or  persons  as  should  or  might 
be  entitled  as  aforesaid  (except  the  said  Richard 
Hill)  should  from  time  to  time  and  all  times,  as 
the  said  churches  or  any  of  them  should  become 
vacant,  nominate  and  present  such  person  or  per- 
sons only  who  should  at  the  time  of  such  presenta- 
tion and  nomination  actually  be  a  Fellow  or  Fellows 
of  St.  John's  College,  in  (Cambridge,  and  that  no 
person  or  persons  whatsoever  should  at  anv  time 
thereafter  be  nominated  or  presented  to  the  said 
churches  or  any  or  either  of  them,  other  than  a 
Fellow  or  Fellows  of  the  said  college;  and  on 
failure  of  the  said  Sir  Rowland  Hill,  Samuel  Hill, 
Thomas  Hill,  and  Rowland  Hill,  and  such  other 
person  or  persons  who  should  be  so  entitled  to 
the  said  advowsons,  to  present  and  nominate  as 
aforesaid  (other  than  the  said  Richard  Hill),  and 
from  and  after  such  failure  as  aforesaid  the  said 
advowsons  or  right  of  presentation  of  and  unto 
such  church  wherein  such  failure  should  happen 
to  be,  should  from  thenceforth  be  and  remain  to 
the  use,  benefit,  and  behoof  of  the  Master  and 
Senior  Fellows  of  the  said  college  of  St.  John  in 
Cambridge,  and  their  successors  for  ever. 
The  settlor  died  some  time  afterwards,  having 
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by  his  will,  dated  1726,  devised  the  same  five  ad- 
vowsons to  Sir  Rowland  Hill,  in  trust  for  the  use 
and  benefit  of  St.  John's  College,  ad  was  by  the 
deed  of  1723  more  at  large  declared. 

One  Edmund  Bentham,  a  "  Piatt "  Fellow  (that 
is,  a  Fellow  of  the  foundiation  under  the  will  of 
William  Piatt)  having  been  presented  to  the  living 
of  Aldborough  bv  Sir  Rowland  Hill,  a  bill  was  filed 
bv  the  Master  of  the  college  and  the  Incorporated 
Fellows  (that  is,  the  Fellows  of  the  old  foundation) 
against  Sir  Rowland  Hill,  Edmund  Bentham,  and 
certain  other  parties;  and  in  June  1754,  Lord 
Hardwicke  pronounced  a  decree  declaring  that 
according  to  the  true  construction  of  the  deed  of 
settlement,  and  the  will  of  Richard  Hill,  and  the 
rules  and  orders  upon  which  the  "  Piatt "  Fellows 
had  been  admitted  into  Saint  John's  College,  the 
*'  trust  or  benefaction  "  created  by  Richard  Hill  in 
the  five  advowsons  in  question  ought  to  be  confined 
to  the  Incorporated  Fellows,  unless  they  all  refused 
nomination  ;  and  Sir  Bowland  Hill  was  ordered  to 
present  to  the  living  such  of  the  Incorporated 
Fellows  as  he  should  think  fit. 

Up  to  1839  presentations  to  the  five  livinss  had 
been  dulv  made  to  Fellows  of  St.  John's,  oy  the 
patrons  claiming  under  the  deed  of  1723,  and  the 
will  of  Bichard  Hill.  In  that  year,  however,  the 
Bishop  presented,  by  reason  of  a  lapse  in  such  pre- 
sentation. In  1871  the  living  of  Aldborough  be- 
came vacant  in  consequence  of  the  failure  of  'the 
defendant,  who  claimed  the  right  of  patronage,  to 
present.  The  Bishop  then  presented  a  person  who 
was  not  a  Fellow  of  St.  John's.  The  college,  how- 
ever, claimed  the  right  of  presentation  upon  such 
failure  by  the  defendant  under  the  remainder  over 
in  the  deed  of  1723. 

The  defendant  now  claimed  the  right  to  present 
under  a  bargain  and  sale,  and  a  recovery  by  Sir 
Bichard,  eldest  son  of  Sir  Bowland  Hill,  in  1 802, 
and  contended  that  their  effect  was  to  annul 
and  destroy  all  remainders,  after  the  estate  limited 
by  the  deed  of  1723  to  the  first  son  of  Sir  Bichard 
Hill,  and  to  give  the  fee,  including  the  advow- 
sons, free  from  any  restrictions  as  to  the  presenta- 
tions or  nominations  to  be  made  thereto. 

The  plaintiffs  contended  that  the  provisions  of 
the  deed  had  always  been  followed,  as  to  present- 
ing Fellows  of  St.  John's,  and  that  the  trusts  of 
the  deed  formed  a  permanent  charitable  trust, 
which  was  not  barred  by  the  recovery  as  an 
ordinary  estate  tail. 

The  defendant's  title  was  derived  throuffh  the 
Duke  of  Norfolk,  who,  as  the  plaintiff  alleged,  pur- 
chased the  advowsons  subject  to  the  restrictions  on 
the  right  of  presentation. 

The  bill  therefore  prayed  for  a  declaration  that 
the  Master  and  Fellows  were  entitled  to  the  risht 
of  presentation  to  the  living  of  Aldborough,  under 
the  limitation  over  in  the  deed  of  1723. 

Sir  B.  BaggaUay,  Q.C.  and  A.  0,  Marten  for  the 
college. — We  contend  that  though  the  legal  estate 
in  remainder  may  have  been  barred  by  the  reco-^ 
very,  the  trusts  as  to  the  advowsons  were  not 
barred.    This  is  a  charity  : 

Attomey-Oeneral  y.  Waa-chandlers'  Company,  L.  Bep. 

6  H.  of  L.  1 ;  28  L.  T.  Bep.  N.  S.  681  ; 
Attomey-Oeneral  v.  Sidney  Sussea  College,  L  .Bep.  4 

Ch.  722. 

Lord  Hardwicke  treated  it  as  such  by  calling  it  a 
"  trust  or  benefaction."  Successive  Fellows  having 
been  presented  before  the  Earl's  title  accrued,  the 
defendant  must  be  taken  to  have  had  notice  of  the 

2  T 


822 


MAGISTRATES'  OASES. 


Bolls.] 


Be  BuBNHAM  National  Schools;  Ew  parte  Batbs. 


[Bolls. 


trast.  We  haye  here  a  declaration  of  trast,  and 
no  mere  epringine  use*  thongh  one  in  form,  which 
would  be  barred  oy  the  recovery,  which  had  the 
effect  of  changing  the  trastees.  The  restriction  is 
binding  on  the  remaindermen,  and  as  it  is  a  trust, 
and  not  a  beneficial  interest,  the  recovery  did  not 
affect  it.    They  cited : 

Attomey-Oeneral  y.  Trinity  College,  24  Beav.  383  ; 

Incorporated  Society  ▼.  Richards,  1  Dr.  A  War.  258 ; 

ChrisVs  Hospital  v.  Qramger,  1  M*N.  A  O ; 

Chamberlayne  y.  Broekett,  L.  Bep.  8  Ch.  206;  28 
L.  T.  Bep.  N.  S.  248 ; 

The  devise  over  to  St.  John's  College  means  a 
^fl  for  the  nurposes  of  the  college,  who  would  take 
it  as  such.  This  is  not  the  case  of  a  strict  condition 
at  law.  l*ime  is  no  bar,  as  the  land  was  already  in 
mortmain  at  the  time  of  the  settlement. 

SouthgcUe,  Q.G.  and  Jones  Bateman  for  the  defen- 
dants.— At  the  time  of  Lord  Hardwicke's  decree  no 
bar  of  the  entail  had  occurred.  The  effect  of  the  reco- 
very was  to  bar  the  legal  use  in  remainder,  and  the 
rignt,  if  any,  of  the  plcdntiffs  must  therefore  be  at 
law.  The  interest  in  the  right  to  present  is  not  with- 
out a  benefit  (for  the  patron  might  present  his  son  if 
he  were  a  Fellow),  and  there  is  no  pretence  for 
saying  that  the  beneficial  interest  is  not  barred. 
We  say  that  Lord  Hardwicke  decided  only  a 
question  as  between  Piatt  and  the  Incorporated 
Fellows.  This  is  a  deed,  and  not  a  will,  so  tne  uses 
must  be  taken  in  their  most  technical  sense. 

^  Sir  G.  Jessbl. — If  there  was  a  good  declara- 
tion of  trust,  the  remainder  over  was  not  barred 
by  the  recovery.  I  am  assisted  in  arriving  at  a 
conclusion  by  an  opinion  of  Lord  Biirdwicke,  by 
which  I  need  hardly  say  I  am  entirely  bound.  We 
have  here  an  instrument  in  the  form  of  a  deed 
setting  out  a  series  of  limitations.  [His  Honour 
stated  them].  The  gifts  here  made  do  not  in  form 
admit  of  a  trust,  but  partake  of  the  nature  of  a 
condition  and  a  springing  use  upon  non-fulfilment. 
The  decree  I  have  r^erred  to  throws  considen^le 
light  upon  the  construction  of  these  limitations. 
I  think,  however,  that  independently  of  that 
decree,  I  am  entitled  to  regard  them  as  good  con- 
ditional limitations.  But  then  if  the  condition  is 
one  which  cannot  be  enforced  at  law,  I  see  no  reason 
why,  ut  rea  vnagie  vcdeat,  I  should  not  hold  it  to  be 
a  trust.  Nor  is  there  any  reason  for  saying  that 
the  introduction  into  a  cfeed  of  the  words  "  will 
and  pleasure"  are  not  a  good  introduction  to  a 
declfiuration  of  trust.  But  the  decree  of  Lord  Hard- 
wicke clearly  supports  that  view.  Now,  looking 
to  the  words  of  the  gift  over,  no  doubt  they  form 
un  imperfect  declaration  of  trust,  but  it  would  be 
opposed  to  all  sound  rules  of  construction  to  say 
tnat  one  part  of  this  gift  ia  a  declaration  of  trust, 
and  anotner  not.  At  first  si^ht,  I  confess,  the 
remainder  over  looks  like  a  springing  use,  but  the 
limitation  is  distinctly  to  the  MastOT  and  Senior 
Fellows  of  the  college,  i.e.,  the  governing  body  of 
the  college.  I  must  hold,  therefore,  that  thev  take 
the  right  without  the  restrictions,  but  as  a  charity 
for  the  purposes  of  the  college.  Lord  Hardwicke, 
when  he  decided  that  the  presentation  of  a  Piatt 
Fellow  was  unsustainable,  must  have  decided  that 
to  be  a  breach  of  trust ;  that  is,  he  held  that  there 
was  a  trust  involved  in  the  right  of  presentation ; 
for  otherwise  he  would  have  had  no  jurisdiction. 
The  college  now  say  that  on  the  failure  of  Lord 
Effingham  to  present,  they  have  lost  the  right  to 

E resent  one  of  their  Fellows ;  that  such  a  tailure 
as   occurred  "to  present  and  nominate"  as  is 


contemplated  by  the  deed  of  1723,  and  that  the 
gift  over  takes  effect.  I  think  thev  are  right  in 
this  contention,  but  in  making  tne  declaration 
prayed  by  the  bill,  I  am  not  prepared,  in  such  a 
case,  to  make  any  order  as  to  costs. 

Solicitors  for  the  college,  Cole,  Oole,  and  Jcuk- 
son,  for  Francie,  Webster  and  Biches,  Cambridge. 

Solicitors  for  the  defendants,  Befnnettt  Dawson 
said  Bennett 


,  8(Uwrday,  Dec.  6, 1873. 
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Cha/rUy—School  trustees— 6  ^  7  TTiK.  4,  c.  70,  s.  3 
Elementary  Education  Act  1870,  s,  23^0haritable 
Trusts  Acts  1853,  ss.  5,  28,  32,  46,  and  1860,  ss, 
2,  7,  8,  9—Transf&r  to  School  Board— Chariby 
commissioners — Apoovntment  of  addUioTMl  trus* 
tees—Trustee  Act  1850,  s.  32— iigpeoZ. 

By  two  deeds,  made  in  1838  and  1849,  ths  two  joint 
rectors  of  a  parish  were  appointed  trustees  of^  a 
Church  of  England  school.  In  1871,  U  haviny 
become  necessary  to  appoiTU  a  new  ma8ter,(he 
then  rectors  could  nxnt  concur  in  any  anointment, 
and  the  school  was  closed.  A  school  board  haotng 
been  elected  in  the  district,  it  was  then  pnh 
vosed  that  the  school  should  be  transferred  to  (he 
board,  under  sect.  23  of  the  Education  Act  of  1870, 
which  requires  a  majority  of  iwO'thirds  of  ths 
trustees  to  effect  stuh  a  transfer.  WUh  this  view  a 
memorial  was  presented  to  the  Charity  Oommis- 
sioners,  ashing  them  to  appoint  three  additional 
trustees,  so  that  the  requisita  majority  might  be 
obtained.  This  course  was  opposed  by  one  and 
supported  by  tlie  other  of  the  two  joint  rectors. 
The  commissioners,  however,  made  an  order  ap» 
pointing  three  additional  trustees,  all  of  whom 
were  churchmen,  one  of  them  being  chairman  of 
the  school  board. 

On  a  petition  by  the  opposing  rector,  by  way  ofap- 
peat  from  the  order,  under  sect.  S  of  the  Chari- 
table Trusts  Act  1853,  praying  for  the  discharge 
of  the  order : 

Held,  on  dismissing  the  petition  with  costs,  thai  U  is 
no  objection  to  su^  an  order,  notwUhetanding 
sect,  b  of  the  Charitable  Trusts  Act  1860,  that  the 
commissioners  have  made  it  on  an  application  of 
a  contentious  character. 

ObservcUions  on  Lord  Bomilh^s  judgment  in  Be 
Hackney  Charities  (36  L.J„  N.  8.,  169,  Ch.;  4 
De.  Q.  J.  ^  8.  588). 

The  2Sth  and  32nd  sections  of  the  Charitable  Trusts 
Act  1853,  give  the  jurisdiction  to  appoint  trustees  to 
the  Master  of  the  BoUs  and  the  Vice-ChaneeUors 
in  cases  in  which  it  was  previously  necessary  to 
iUe  an  information,  bill,  or  petition,  and  by  the  Act 
of  1860  this  jurisdiction  is  tranrferred  to  the 
Charity  Commission: 

Held,  that  the  power  to  aippoint  additional  trustees 
is  clear  under  the  oramary  jurisdiction  of  the 
Court  of  Chancery ;  thai  sect.  32  of  the  Trustee 
Act  1850,  gvoes  a  statutory  power  for  thai  pur- 
pose,  and  therefore  that  such  a  power  is  vested  in 
the  commissioners. 

The  m<yority  of  two-thirds  of  the  school  trustees  re- 
quired by  the  Educaiion  Act  antidpaies  any 
objection  to  the  transfer  of  a  school  whose  trustees 
are  required  to  be  cmvrdhmen. 

The  court  wHl  not,  upon  apveal,  interfere  with  ihs 
exercise  of  discretion  oy  the  commissioners, 
except  in  a  very  strong  case  of  miscarriage  cfjus' 
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iioe,  cmd  »uch  dieereHon  ie  properly  exercised  in  a 
cote  where  in  consequence  of  differences  between 
ihe  eoBisHng  tmsieest  the  school  is  closed,  and  edu- 
cation denied  to  the  children  of  the  district : 
Ssmhle,  ihat  neither  the  Oourt  of  Ohcmcery  nor  the 
OharUy  Oommissioners  haoe   power  to  remove 
eaHjfieio  trustees. 
This  was  a  petition  praying  that  an  order  made  by 
the  Charity  Commissioners  for  the  appointment 
of  new  trostees  of  the  abore-mentioned  schools 
might  be  discharged  or  varied,  or  remitted  to  the 
commissioners  for  reoonsideration. 

It  is  enacted  by  sect.  3  of  6  &  7  Will.  4,  o.  70, 
which  is  an  Act  to  facilitate  the  conyeyances  of 
sites  for  school  rooms,  that  it  shall  be  ioiwfal  for 
any  spiritnal  person,  being  a  corporation  sole,  to 
oonrey  any  portion  of  the  land  belonging  to  any 
such  spiritnal  person,  in  the  capacity  of  a  corpora- 
tion sole,  in  respect  of  any  ecclesiastical  prefer- 
ment held  by  him,  to  anvtmstees  to  be  named  by  the 
bishop  of  the  diocese,  for  the  purpose  of  erecting 
thereon  a  schoolroom  to  be  used  for  the  education 
of  poor  children  in  the  principles  of  the  Christian 
rehgion,  according  to  the  doctrine  and  discipline 
of  the  United  Church  of  England  and  Ireland. 

By  a  deed  dated  the  8id  Dec.  1888,  the  Hon. 
and  Ber.  Frederick  Hotham  and  the  Bey.  Bernaixl 
Gilpin,  in  the  character  of  joint  rectors  of  the 
parish  and  parish  church  of  bumham  Ulph,  oon- 
yered  a  certain  piece  of  land  at  Buruham  to  them- 
selTes  and  their  successors,  as  trustees  duly  nomi- 
Dstod  by  the  Bishop  of  Norwich  (who  was  also  a 
partjr  to  the  deed),  to  uses  for  the  purpose  of 
erecting  a  suitable  schoolroom  of  the  kind  contem- 
plated by  the  Act  aboye  referred  to.  The  school  was 
aooordingly  built.  In  1849  the  petitioner.  Dr. 
Bates,  succeeded  Mr.  Gilpin  as  joint  rector. 

By  another  deed,  dated  the  27th  Feb.  1851,  an 
additional  piece  of  land  was  conyeyed  by  the  joint 
rectors  for  the  purposes  of  the  school ;  and  it  was 
dedared  thai  the  school  should  be  open  to  the 
inspectors  in  conformity  with  the  Order  in  Council 
ofthelOth  Aug.  1840. 

The  petitioner  alleged,  and  it  was  not  disputed, 
that  he  had«  by  his  exertions,  and  out  of  his  own 
pocket,  procured  fhnds  for  the  erection  of  large 
schools  on  this  additional  ground,  the  cost  of 
which  had  been  aboye  llOOZ.,  lie  haying  with  his 
friends,  who  were  desirous  that  Church  of  Eng- 
land schools  should  be  established,  contribute 
8961.,  and  the  Gk>yemment  haying  giyen  820Z.  But 
a  small  sum  was  giyen  by  the  inhabitants. 

The  Bey.  George  GKwdenongh  Hayter  succeeded 
Mr.  Hotham,  and  the  schools  were  used  in  pur- 
suance of  the  trusts  until  tiie  year  1871.  In  that 
year  the  inhabitants  of  the  parish  of  Bumham 
Westgate,  which  adjoins  the  parish  of  Bumham 
Ulph,  and  of  which  parish  the  petitioner  is  the 
rector,  elected  a  school  board  under  the  proyisions 
of  the  Elementary  Education  Act  1870.  This 
board  waa  stated  by  the  petition  to  haye  been 
formed  of  three  churchmen  and  two  dissenters. 

In  the  Act  of  1870  the  term  "  managers  "  in- 
cludes all  persons  haying  the  management  of  any 
elementary  school,  whether  the  legal  inteiest  in  the 
Bchoolhonse  is  yested  in  them  or  not ;  and  by  the 
2drd  section,  power  is  giyen  to  the  managers  of 
any  elementaiy  school  in  the  district  of  the  school 
board,  by  a  resolution  passed  by  a  majority  of 
two-thirds  of  the  managers,  to  make  an  arrange- 
ment to  transfer  the  school  to  the  school  board. 
On  the  29th  Aug.  1871,  Mr.  Hayter  wrote  a 


letter,  expressing  his  desire  to  transfer  the  schools; 
and  at  a  subsequent  meeting  of  the  school  board, 
at  which  Mr.  EEayter  (who  had  then  become  a 
member  of  the  board)  was  present,  it  was  unani- 
mously resolyed  to  apply  to  the  trustees  of  the 
schools  to  make  such  transfer.  The  petitioner 
referred  the  board  to  his  brother,  Mr.  Thomas 
Bates,  a  member  of  the  Bar,  who  insisted  upon 
the  strict  performance  of  the  original  trusts,  and 
declined  to  entertain  the  proposal  for  a  trazisfer. 
The  petitioner  then  alleged  that  Mr.  Hayter  and 
Mr.  Blyth  (the  chairman  of  the  school  board)  were 
adyised  to  apply  to  the  Charity  Commissioners  to 
appoint  three  new  additional  trustees  of  the  deeds 
of  1838  and  1851,  who  should  be  ready  and  willing 
to  transfer  the  Bumham  Schools  to  the  school 
board,  and  secure  a  majority  of  at  least  two-thirds 
of  the  trustees,  and  thus  to  transfer  the  schools 
under  sect.  23  of  the  Education  Act. 

The  jurisdiction  of  the  Charity  Commissioners 
in  such  case  is  giyen  to  them  by  reference  to  sec- 
tions 28  and  82  of  the  Charitable  Tmsts  Act  1853, 
and  by  sect.  2  of  the  Charitable  Trusts  Act  1860 
(23  &  z4  Yict.  c.  136),  they  haye  power  from  time  to 
time,  upon  the  application  of  any  person  or  persons, 
who,  under  the  43rd  section  of  the  Charitable 
Trusts  Act  1853  (16  &;i7  Vict.  c.  137),  (t.fl.,  persons 
interested  in  or  trustees  of  the  charity,  or  inhabi- 
tants of  the  parish)  might  be  authorised  to  apply 
to  any  judge  or  court  for  the  like  purposes,  to 
make  such  effectual  orders  as  mignt  be  made 
by  any  judge  of  the  Court  of  Chancery  for  the 
appointment  of  new  trustees  of  any  charity. 

Sect.  7  directs  the  order  to  be  affixed  in  a  con- 
yenient  place  in  the  parish;  and  sect.  8,  which 
giyes  the  right  of  appeal  from  the  order,  is  in  the 
following  terms : — 

The  Attorney-General,  or  any  person  authorised  by 
him  or  by  the  said  board  [the  oommissionerB],  in  the 
ease  of  a  oharity,  whatever  may  be  the  yearly  inoome  of 
its  endowments,  and  any  trustee  or  person  aotinff  in  the 
administration  of,  or  interested  in  any  charity  of  whioh 
the  gross  yearly  income  to  be  calcnlated  in  manner  afore- 
said, shall  exceed  501.,  or  any  two  inhabitants  of  any 
parish  or  dis^ot  in  whioh  the  same  shall  be  specially 
applicable,  may,  within  three  calendar  months  next  after 
the  deflnitiye  publication  of  any  order  of  the  said  board 
appointing  or  remoring  any  trustee  or  trostees,  or  for  or 
zeLsbting  to  the  assurance,  transfer,  payment,  or  yesting 
of  any  real  or  personal  estate,  or  establishing  a  scheme 
for  the  administration  of  the  charity,  present  a  petition 
to  the  High  Court  of  Chancery  in  a  summary  way,  ap- 
pealing against  such  order,  and  praying  such  relief  as 
the  case  may  require;  ....  and  the  court  up«n  or 
before  the  hearing  of  any  such  petition  of  appeal^  as 
aforesaid,  or  at  any  stage  of  the  proceedings^  may  require, 
if  it  shall  think  fit,  from  the  said  board,  their  reasons  for 
making  the  order  appealed  against,  or  fox  anv  p%rt  of 
such  order,  and  may  remit  the  same  to  the  board  for 
reconsideration,  with  or  without  a  declaration  in  relation 
thereto,  or  may  make  any  substitutiye  or  other  order  in 
relation  to  the  matter  of  appeal,  as  it  shall  think  just. 

The  court  may  make  such  order  as  it  shall  think 
fit ;  and  the  Attorney-General  (s.  9)  may  appear 
as  a  respondent. 

The  petitioner  alleged,  in  opposition  to  an  ap- 

E ointment  of  such  additional  trustees  as  would 
ring  about  a  transfer  of  the  school  board,  that 
its  effect  would  be  to  destroy  the  Church  of  Eng- 
land character  of  the  schools  and  the  trusts  of  the 
deeds,  as  no  distinctive  religious  teaching  was 
allowed  in  a  school  so  transferred. 

A  memorial  was,  however,  on  the  19th  July 
1872,  sent  to  the  Charity  Commissioners,  asking 
for  an  increase  of  the  number  of  trustees  firom  two 
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to  fiye,  one  of  the  proposed  new  trustees  signinff 
the  memorial,  as  well  as  five  members  of  the  schom 
board,  the  intended  transfer  to  which  was  not 
mentioned  in  the  memorial.  A  correspondence 
ensued  between  Mr.  Thomas  Bates  and  the  com- 
missioners, but  on  the  Ist  April  1873,  they  made 
an  order,  wherebj,  after  reciting  that  the  endow- 
ment of  the  chanty  consisted  onl^  of  the  site  of 
the  schools,  and  was  not  productive  of  any  pecu- 
niary income,  and  that  it  was  desirable  that  new 
trustees  should  be  appointed  in  addition*  to  and 
jointly  with  the  incoming  and  continuing  trustees, 
and  upon  considering  aU  suggestions  and  objec- 
tions made  to  them  with  reference  to  the  proposed 
order,  it  was  ordered  that  Henry  Etheridge  Blyth, 
John  0  vermann,  and  William  Mitchell,  be  apix)inted 
trustees  of  the  charity,  in  addition  and  iointly 
with  the  petitioner  and  G.  G.  Hayter,  and  that  the 
lands  should  Test  in  the  official  trustee  of  charity 
lands,  and  his  successors,  in  trust  for  the  charity. 

On  the  12th  April  1873,  Mr.  Hayter  called  a 
meeting  of  the  trustees,  at  which  it  was  proposed 
to  transfer  the  schools  to  the  school  board.  At 
the  request  of  the  petitioner,  the  resolution  was 
postponed  till  the  18th  Apiil,  and  it  was  then 
passed  by  a  majority  of  rour  against  the  peti- 
tioner. 

The  petitioner  impugned  the  authority  of  the 
commissioners  to  make  the  order  without  the 
consent  of  the  bishop,  and  also  inasmuch  as  the 
new  trustees,  one  of  whom  was  the  chairman  of 
the  board,  before  being  appointed,  were  pledged 
to  join  Mr.  Hayter  in  transferring  the  schools  to 
the  school  board,  which  object  was  that  for  which 
the  commissioners  had  made  the  order. 

The  petition  then  prayed  for  a  discharge  of  the 
order,  as  already  stated. 

From  the  evidence  it  appeared  that  Mr.  Hayter 
and  Dr.  Bates  had  been  unable  for  a  considerable 
period  to  agree  as  to  the  management  of  the  school, 
and  that  differences  had  arisen  between  them  as  to 
the  appointment  of  a  master,  the  result  of  which 
had  been  the  closing  of  the  school.  Evidence  was 
also  entered  into  to  show  that  there  was  no  per- 
sonal objection  to  the  trustees  appointed  by  the 
order. 

Sir  B.  BaggaUa/u  and  BaUen,  for  the  petitioner. 
—By  sect.  4/6  of  the  Charitable  Trusts  Act  1853, 
it  is  enacted  **  that  nothing  therein  contained  shall 
diminish  or  detract  from  any  right  or  privilege 
which  by  any  rule  or  practice  of  the  Court  of 
Chancery,  or  by  the  construction  of  law  subsists 
for  the  preference  or  the  exclusive  benefit  of  the 
Church  of  England,  or  the  members  of  the  same 
church,  in  settling  any  scheme  for  the  regulation 
of  any  charity,  or  in  the  appointment  or  removal 
of  trustees,  or  generally  m  the  application  or 
management  of  any  chanty."  We  say  that  entitles 
us  to  ask  that  we  should  always  have  churchmen 
as  trustees.  The  Act  of  1860  does  not  give  the 
commissioners  an  unfettered  discretion,  and  Lord 
Romilly  said  that  it  was  one  they  should  not  ex- 
ercise in  contentious  cases : 

Be  The  Hackney  Charities,  36  L.  J.,  169  Ch.;  on 
appeal,  4  De  G.  J.  &  S.  588. 

[Sir  G.  Jessel. — ^What  Lord  Eomilly  there  savs 
is  not  essential  to  his  decision.  How  can  there  be 
an  appeal  from  an  order  based  upon  a  statement 
that  the  commissioners  '*  have  considered  "  the 
reasons,  Ac.  P]  We  have  not  to  show  whether  or 
not  they  have  used  a  wise  discretion,  but  we  have 
a  distinct  right  of  appeal.    The  32nd  section  of 


the  Trustee  Act  1850,  gives  the  court  the  power 
to  appoint  additional  trustees.  The  power  of  the 
commissioners  is  given  by  reference  to  that  of 
this  court,  and  if  thev  exercise  it,  their  order  is 
subject  to  appeal.  The  new  trustees  were,  or 
now  are,  memoers  of  the  school  board,  and  were 
appointed  for  the  purpose  of  the  transfer  only. 
The  effect  of  allowing  the  order  to  stand  woold 
not  only  be  handing  the  school  over  in  a  manner 
contrary  to  the  trusts,  but  is  also  a  denial  of  the 
privileges  given  by  sect.  46  of  the  Act  of  1860. 

Hemming  for  the  Crown  was  not  called  upon. 

Sir  G.  JsssEL. — This  is  an  appeal  from  an  order 
of  the  Charity  Commissioners,  and  it  raises  some 
questions  of  public,  and  some  questiooB  of  private^ 
interest.  Tne  questions  of  public  interest  are 
three  in  number,  and  thev  are  all  based  upon  ob- 
jections urged  against  tne  making  of  this  order. 
In  the  first  place  it  is  said  that  the  application 
to  the  commissioners  was  made  in  such  a  manner 
as  to  partake  of  so  contentious  a  character  as  to 
deprive  the  commissioners  of  the  juriadiction  to 
make  the  order.  This  objection  is  apparently 
founded  on  a  view  of  the  operation  of  the  5th 
section  of  the  Act  of  1860.  I  should  not  at  first 
sight  have  thought  that  any  weight  could  be 
attached  to  this  view,  but  it  is  sought  to  be  sap- 
ported  by  Lord  Eomilly's  opinion  in  the  case 
cited.  But  this  is  not  only  a  mere  ohiier  dictum, 
but  the  decision  of  his  Lordship  was,  I  find,  re- 
yersed  on  appeal.  The  5th  section  is  as  follows : 
— ''The  saia  board  also  shall  not  exercise  the 
jurisdiction  hereby  vested  in  them  in  any  case 
which,  by  reason  of  its  contentious  character,  or  of 
any  special  questions  of  law  or  of  fact  whidi  it 
may  involve,  or  for  other  reasons,  they  may  con- 
sider more  fit  to  be  adjudicated  by  any  of  the 
judicial  courts.*'  Now,  in  my  opinion,  the  mean- 
ing of  that  section  is  quite  plain.  I  read  it  as 
intending  that  the  Charity  Commissioners  are  not 
to  be  compelled  to  take  upon  themselves  any 
jurisdiction  in  cases  which  can  be  dealt  with  in  a 
judicial  court,  or  which  for  some  reason  are  not 
proper  for  the  commissioners  to  deal  with.  I  do 
not  feel  myself  bound  by  my  predecessor's  opinion, 
as  I  find  that  there  is  in  his  judgment  no  de- 
cision at  all  upon  the  point  relied  on.  The 
second  objection  urged  by  the  petitioner  is,  that 
there  was  no  jurisdiction  at  all  in  this  case  to 
appoint  trustees.  I  cannot  accede  to  this  view. 
I  am  of  opinion  that  there  is  a  clear  jurisdiction, 
depending  upon  the  28th  and  32nd  sections  of  the 
Charitable  Trusts  A.ct  1853,  which  give  to  the 
Master  of  the  Bolls  and  Yice-Chancellors  in 
chambers,  in  the  case  of  charities  of  which  the 
gross  annual  income  exceeds  30Z.,  power  to  appoint 
or  remove  trustees  in  all  cases  m  whioh  it  was 
theretofore  in  the  power  of  the  court  to  do  in 
respect  either  of  its  special  or  statutory  juris* 
diction ;  and  a  similar  provision  was  made  in  case 
of  charities  with  incomes  of  less  than  30L  by 

S'.ving  similar  powers  to  the  County  Courts  and 
istnct  Courts  of  Bankruptcy.  All  these  powers 
were  by  the  Act  of  1860  transferred  to  the  Charity 
Commissioners.  Now  it  is  not  disputed  that  in- 
dependently of  the  Trustee  Act  of  1850,  the  court 
has  power  to  appoint  additional  trustees ;  and  the 
32na  section  of  that  Act  gives  an  express  sta- 
tutory jurisdiction  for  that  purpose.  That  is 
Suite  clearly  established,  and  the  powers  of  the 
'harity  Commissioners  I  hold  to  be  equally  dear. 
The  third  objection  to  the  order  of  the  commis- 
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sioners  is,  that  even  if  the  court  haye  the  jaria- 
diction  to  appoint  additional  trustees  generally, 
yet  that  it  would  not  be  exercised  in  a  case  where 
the  appointment  of  such  trustees  of  a  Church  of 
liDgland  school  might  have  the  effect  of  handing 
it  over  to  a  school  board.    I  can  conceive  cases  in 
which  the  court  might  be  very  careful  in  exer- 
cising its  undoubted  jurisdiction,  but  that  is  no 
reason  for  saying  that  any  legislation  with  respect 
to  sach  schools  has  taken  away  that  jurisdiction. 
In  fact,  a  statutory  provision  has  anticipated  the 
olg'ection  by  requiring  a  majority  of  two-thirds  of 
the  trustees  to  effect  such  a  transfer.    The  only 
other  objection  upon  what  I  call  public  grounds  is, 
that  the  exercise  of  the  power  to  appoint  these 
tmstees  interferes  with  the  provision  contained  in 
the  46th  section  of  the  Act  of  1853.    That  section 
might  in  the  case  of  a  church  school  prevent  the 
court  from  appointing  any  trustee  who  was  not  a 
member  of  the  Church  of  England.    This  is  un- 
doabtedly  a  Church  of  England  charity,  and  if  the 
objection  had  had  any  foundation  in  fact,  it  would 
certainly  have  been  mtal  to  the  appointment.   The 
three  gentlemen  mentioned  in  the  order  are  now 
asoertamod  to  be  all  churchmen,  although  at  first 
it  was  thought  that  this  was  not  the  case.  These  are 
all  the  objections  upon  public  grounds,  and  I  have 
no  donbt  that  they  do  not  warrant  me  in  inter- 
fering with  the  order  of  the  commissioners.    The 
private  objections  are  of  a  different  character.    It 
u  said  that  assuming  that  the  Charity  Commis- 
sioners have   the  jurisdiction   which    they  have 
exercised,  they  have  not  used  a  wise  discretion  in 
so  exercising  it,  and  further  that  thev  have  not 
used  a  wise  discretion  in  exercising  it  b^  appoint- 
ing these  particular  gentlemen.    Now  it  must  be 
OMerved  that  this  is  a  statutory  appeal,  and  not 
an  appeal  in  the  nature  of  a  rehearing.    It  is  to 
be  farther  remarked  that  it  has  long  been  laid  down 
as  a  general  principle  (which  I  am  glad  to  say  was 
introduced  by  the  House  of  Lords  into  the  Judi- 
catore  Act),  that  courts  of  appeal  should  in  no 
case  interfere  in  a  matter  entirely  dependent  upon 
the  personal  discretion  of  the  judges  of  the  court 
below.    There  is,  however,  an  exception  in  cases 
of  gross  misconception  of  the  law,  or  a  distinct 
miscarriage  of  justice.    But  that  must  be  a  very 
strong  case  of  that  character.    I  do  not  find  that 
any  such  case  has  been  made  out  here.    On  the 
first  branch  of  these  objections  I  have  no  hesita- 
tion in  saying  that  the  discretion  of  the  commis- 
sioners was  wisely  exercised.    Now  what  are  the 
&nds  ?    There  are  two  clergymen.  Dr.  Bates  and 
Mr.  Hayter,  joint  rectors  of  a  parish  in  which 
there  is  a  church  school.    Dr.  Bates  contributes 
personal  exertions  and  money  for  building  the 
schoolhouse,  and  may  be  considered  as  one  of  its 
foonders.    For  fifteen  years  Mr.  Hayter  managed 
the  school,  and  managed  it,  it  seems,  very  well. 
A  new  schoolmaster  is  required,  and  nominally 
Dr.  Bates'  concurrence  is  necessary  to  the  appoint- 
ment. For  some  reason  or  another  no  concurrence 
is  |obtainable ;  and  Dr.  Bates  appears  to  prefer 
that  the  children  should  go  without  education 
rather  than  agree  to  an  appointment  suggested  by 
Mr.  Hayter.     So  does  Mr.  Hayter  with  regard  to 
any  suggestion  by  Dr.  Bates.    Ac  that  time  there 
was,  moreover,  no  school  board.  This  is  a  lament- 
able state  of  things,  brought  about  by  each  of  the 
rectors  standing  on  his  extreme  rights ;  and  both 
are  in  some  degree  censurable  for  taking  that 
course.    The  charity,  in  fact,  comes  to  nothing, 


and  an  application  is  made  to  the  Charity  Com- 
missioners. It  is,  at  least,  extremely  doubtful 
whether  ex  officio  trustees  are  removable  either  by 
the  commissioners  or  by  the  Court  of  Chancery. 
The  only  course  then  was  to  get  three  trustees 
appointed  who  could  outvote  these  two;  and  in 
appointing  these  I  think  a  wise  discretion  was 
exercised.  The  next  point  is,  that  these  three 
new  trustees  were  so  grossly  unfit  for  their  office 
that  I  ought  to  disebarge  the  order  appointing 
them.  Now  in  Nov.  1871  the  school  board  was 
appointed.  The  witnesses  say  that  it  was  im- 
possible to  get  enough  subscriptions  to  keep  up 
the  school,  and  that  the  best  course  was  a  transfer 
to  the  school  board.  Dr.  Bates  has  a  strong  ob- 
jection to  the  absence  of  distinctive  religious 
teaching  in  the  board  schools.  That  being  so, 
eighteen  landowners  of  the  parish  present  a  memo- 
rial to  the  Charity  Commissioners  for  the  appoint- 
ment of  new  trustees.  Dr.  Bates  opposed  this, 
and  the  commissioners  were  fully  informed  of  all 
that  was  going  on  with  regard  to  the  charity ; 
that  there  was  a  party  in  favour  of  a  transfer,  and 
a  party  opposing  it ;  and  that  one  of  the  proposed 
trustees  was  in  fact  the  chairman  of  the  school 
board.  The  evidence  shows  that  the  three  trustees 
were  churchmen,  and  that  so  far  from  being 
pledged  to  transfer  the  school  to  the  board,  they 
would  not,  if  they  had  acted  on  their  own  religious 
opinions,  apart  m>m  the  educational  wants  of  the 
parish,  have  concerted  together  to  bring  about 
the  transfer.  Then,  again.  Dr.  Bates  was  offered 
an  opportunity  of  nominating  a  trustee  himself, 
and  ne  chooses  Mr.  Blyth,  who  is,  in  fact,  one  of 
those  appointed  by  the  commissioners.  This  can- 
not therefore  be  called  a  grossly  improper  exercise 
of  the  power  of  appointment.  On  the  evidence 
before  me  I  hold  that  the  commissioners  acted  quite 
impartially.  I  do  not  say  that  I  should  have  ap- 
pointed all  three  of  these  particular  persons,  but  it 
IS  not  necessary  for  me,  holding,  as  I  do,  that  the 
discretion  was  properly  exercised,  to  go  into  that 
question.  The  petition  must  be  dismissed  with 
costs. 

Solicitors  for  the  petitioner,  Warry,  Bohins,  and 
Oo, 

Solicitors  for  the  Crown,  Baven  and  Bradley. 


V.C.  BACOV'8  COTTBT. 

Reported  by  the  Hon.  Bobibt  Butlbb  and  F.  Govu>, 
Esq.,  BarriBtera-at-lai7. 


Thwreday,  Dec,  4, 1873. 

Ex  parte  The  Rev.  John  Edwards. 

Prohibition — Commission  under  the  Church  Dis' 

d/plvne  Act — Discretion  of  bishops — 3  ^  4  Vict, 

c.  86,  s,  3. 

An  application  made  to  the  ordinary  jurisdiction  of 

the  Court  of  Chancery  oiU  of  term,  for  a  prohihi' 

tion  to  prevent  the  Bishop  of  Gloucester  from 

issuing  a  commission  under  the  Church  JJiscv- 

pUne  Act,  to  inquire  into  certain  offences  aMeged 

to  have  been  committed  by  the  vicar  oj  a  parish, 

imtil  the  vicAir  had  been  heard  by  counsel  before 

the  bishop  as  to  certain  preliminary  objection's, 

and  especidUy  as  to  the  fitness  of  the  promoter,  was 

refused,  the  court  holding  that  there  was  nothing 

in  the  Act  to  fetter  the  discretion  of  the  bishop. 

This  was  an  application  to  the  ordinary  jurisdiction 

of  the  Court  of  Chancery,  as  distinguished  from 

the  extraordinary  jurisdiction  which  is  usually 
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exercised  by  the  court,  and  was  made  here  because 
it  could  not  out  of  term  time  be  made  to  the  Court 
of  Queen's  Bench.  The  application  was  for  a  pro- 
hibition, and  was  made  under  the  following  cir- 
eumstances : — 

Certain  charges  had  been  made  by  a  Mr.  Combe, 
as  promoter,  against  the  plaintiff,  who  is  vicar  of 
Frestbury,  in  Gloucestershire,  and  the  bishop  had 
been  apmied  to  to  issue  a  conmiission  under  the 
Church  Discipline  Act  (3  &  4  Yict.  c.  86),  the  Srd 
section  of  which  provides :  "  That  in  every  case  of 
any  clerk  in  holy  orders  who  mav  be  charged  with 
any  offence  against  the  laws  ecclesiastical,  it  shall 
be  lawful  for  the  bishop  of  the  diocese  within 
which  the  offence  is  alleged  or  reported  to  have 
been  committed,  on  the  application  of  any  partj 
complaining^thereof,  or,  if  ne  shall  think  fit,  of  his 
own  mere  motion,  to  issue  a  commission  under  his 
hand  and  seal  to  five  persons,  of  whom  one  shall  be 
his  vicar-general,  or  an  archdeacon  or  rural  dean 
within  the  diocese,  for  the  purpose  of  making 
inquirv  as  to  the  groxmds  of  such  char^  or  report. 
Provided  always  that  notice  of  the  mtention  to 
issue  such  commission,  under  the  hand  of  the 
bishop,  containing  an  intimation  of  the  nature  of 
the  offence,  together  with  the  names,  addition, 
and  residence  of  the  party  on  whose  application  or 
motion  such  commission  shall  be  about  to  issue, 
shall  be  sent  by  the  bishop  to  the  party  accused 
fourteen  days  at  least  before  such  commission  shall 
issue." 

The  vicar  objected  to  the  commission  being 
issued  until  the  bishop  had  heard  him  by  counsel 
on  his  behalf  as  to  certain  objections  which  he 
entertained  to  the  issuing  of  the  commission,  on 
the  ground  that  Mr.  Combe  was  not  a  fit  and 
proper  person  to  be  the  promoter ;  and  he  alleged 
that  Mr.  Combe  was  not  acting  band  fide,  not  being 
the  real  promoter ;  that  he  was  a  Dissenter,  and 
that  he  was  being  maintained  by  other  persons. 
To  prevent  the  issuing  of  the  commission  the 
vicar,  on  the  26th  May  1873,  entered  a  ccmeat  in 
the  registry  of  the  Consistory  Court  of  Gloucester. 

On  the  7th  Nov.  1873,  notice  was  given  to  the 
vicar  of  the  intention  of  the  bishop  to  issue  the 
commission,  and  on  the  28th  Nov.  a  further  notice 
was  served  on  the  vicar  that  the  commission  had 
been  issued,  and  that  the  commissioners  would 
hold  a  sittin(<  on  the  8th  Dec. 

The  vicar  consequently  now  moved,  expa/rte,  for 
a  prohibition,  insisting  on  his  right  to  be  heard  by 
counsel  before  any  proceeding  was  taken  under 
the  commission. 

Dr.  Stephens,  Q.C.  and  PMUvmore  in  support  of 
the  application. — ^The  present  application  is  war- 
ranted by  authority :  see 

Be  Bateman,  L.  Bep.  9  Eq.  660  ;   22  L.  T.  Bep, 

N.S.60; 
Ex  parte  Lynch,  1  Madd.  15. 

The  bishop  is  to  give  fourteen  days'  notice  before 
issuing  the  commission,  and  to  state  the  name  and 
residence  of  the  promoter:  the  object  of  this  is 
clearly  to  give  the  accused  an  opportunity  of  rais- 
ing the  objection  that  the  promoter  is  not  a  fit 
and  proper  person.  It  is  in  the  discretion  of  the 
bishop  whether  he  will  or  will  not  issue  the  com- 
mission. If  he  refuses  to  hear  a  preliminary 
objection,  the  Court  of  Queen's  Bench  has  power 
to  issue  a  mandamits  to  compel  him  to  do  so : 

Hwnden*8  case,  Jebb's  Bep.  330 ; 

Beg,  V.  Archbishop  of  Canterbury,  6  E.  A  B.  546. 

The  bishop  is  bound  to  decide  judicially  as  to  the 


person  of  the  promoter :  {Elphmeton  v.  Pwrekas 
U  Kep.  3  P.  0.  245;  23  L.  T.  Bep.  N.  8.  285,) 
Objections  have  in  former  oases  been  made  on  this 
point,  and  it  has  alwavs  been  held  that  the  objec- 
tion was  taken  too  late.  There  must  be  some 
S roper  time  for  raising  the  objection :  {Ma/rtin  v. 
fackonochie,  L.  Bep.  2  A.  &  E.  116, 123.)  AooOTd- 
ing  to  the  old  practice  in  the  Ecclesiastical  Coorts 
a  citation  was  never  issued  after  a  eaveai  had  been 
lodged  without  first  hearing  the  person  who  had 
lodged  it. 

^e  Yicb-Chancbllob  said :  This  matter,  in  my 
opinion,  is  very  dear  indeed.  I  am  bound  by  the 
decision  in  Be  Bat&man  (22  L.  T.  Bep.  N.  8.  60.), 
which  has  been  referred  to,  and  I  entertain  do 
doubt  as  to  the  authority  of  the  court  to  issue  a 
prohibition  in  a  proper  case.  Bat  in  this  case  the 
argument  turns  upon,  and  must  be  confined  to, 
the  terms  of  the  slatute.  The  statute  has  invested 
the  bishop  with  a  power  to  be  exercised  by  him, 
upon  the  application  of  an^  person,  to  institute 
the  inquirv  which  has  been  issued  in  this  case,  and 
he  is  bound  moreover  to  give  fourteen  days'  notice  of 
that  to  the  person  who  is  concerned  in  that  inquiry, 
furnishing  him  with  the  names,  desoriptionB,  and 
addresses  of  the  persons  promoting  the  charge. 
There  is  not  one  word  in  this  Act  of  Farliameat 
that  abridges  the  power  of  the  bishop  to  issue  the 
commission.  There  is  no  preliminarjr  inqoiryto 
be  entered  into.  The  bishop  is  to  satisfy  himsett 
that  it  is  a  proper  case  in  wnich  an  inquiry  should 
be  made  by  means  of  the  commission,  and  his  only 
other  preliminary  duty  is  to  see  that  the  notice  is 
properly  given.  In  this  case  the  gentleman  who 
is  now  moving,  upon  receiving  an  intimation  either 
that  the  commission  would  be  applied  for,  or  that 
it  would  be  granted,  lodges  what  is  called  a  ecofeat, 
a  wholly  inomcious  proceeding  as  it  seems  to  me. 
Under  what  obligation  is  the  bishop  to  take  any 
notice  of  his  caveat  ?  He  says,  "  I  desire  to  be 
heard  by  counsel  on  the  objection  stated  in  my 
caveat  ;**  and  the  bishop  thinks  it  is  not  a  case  in 
which  he  need  trouble  himself  to  hear  counsel,  for 
that  if  everv  word  alleged  in  the  objection  were 
true,  nevertheless  he,  in  his  discretion,  exerdsing 
the  authority  imposed  upon  him  by  the  Legislature, 
thinks  it  right  that  an  inauiry  should  be  made. 
None  of  the  cases  that  have  been  referred  to  touch 
this  point  in  the  slightest  degree.  The  cases  of 
the  promoters  in  MaHin  v.  Mcuskonoehie  (L.  Bep. 
2  A.  &  E.  116, 123),  and  Elphimtan  v.  Purchae  (23 
L.  T.  Bep.  N.S.  285),  do  not  touch  it.  In  one 
the  judges  say:  "We  must  presume  that  the 
bishop  got  a  proper  promoter  before  he  surrsu- 
dered  to  him  the  authority  to  proseoute  the  in- 
quiry." The  other  was  only  a  question  whether  of 
two  persons  one  was  preferable  to  be  promoter: 
and  there  is  not  the  shadow  of  a  decision  in  either 
of  them  upon  any  matter  touching  the  present 
application.  I  find  that  all  that  the  bishop  has  doue 
has  been  done  leisurely,  deliberately,  in  the  exer- 
cise of  his  discretion,  and,  as  he  conceives,  in  the 
proper  exercise  of  his  function ;  and  he  has  put 
this  matter  into  a  train  of  inquiry,  being,  I  sup- 
pose, thoup^h  I  know  not,  satisfied  that  if  all  toe 
alleged  objections  were  proved  a  thousand  times 
over,  it  would  be  no  reason  why  the  inquiry  should 
not  go  on.  Unless,  therefore,  there  is  something 
in  the  Act  of  Parliament  that  compels  the  bishop 
to  make  some  preliminary  inquiry,  to  entertain 
some  eaveai,  to  have  a  litigation  not  contemplated 
by  the  statute,  but,  on  the  contrary,  as  far  as  the 
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proTisions  of  the  statute  go,  expressly  ezcladed,  I 
csnnot  see  that  the  bishop  has  done  anything 
which  authorises  me  to  pronounce  that  he  has 
exceeded  the  law.  Upon  all  that  is  before  me  in 
the  shape  of  evidenoe  I  think  he  has  acted  aocord- 
ing  to  law ;  and  I  have  no  authority  whatever  to 
interfere  with  the  power  which  the  statute  gives 
him. 
Solicitors,  Brooks,  Towner,  and  Jenkins.  ' 


CBOWV  CASES  BE8EBVED. 

Reported  by  Johs  Thom psov,  Esq.,  Bttxister-at-Law. 


8aJt/wrdwy,  Nov.  15, 1873. 

(Before  Sjkllt,  C.B.,  Blackbubn,  and  Lush,  JJ., 
Pollock,  B.,  and  Honyhan,  J.) 

Ee6.  v.  Twist. 

Larcewy — Indlctmefat — Gorpus  delicti. 
Prosecutor  bought  a  horse,  and  was  entitled  to  the 
r^m  of  10».,  chwp  money,  out  of  the  purchase 
money.  Prosecutor,  afterwards,  on  the  same  day, 
met  ike  seller,  the  prisoner,  and  others,  and  asked 
the  seller  for  the  10s.,  hut  he  said  he  had  no 
change,  and  offered  the  prosecutor  a  sovereign, 
ioho  could  not  change  it.  The  prosecutor  asked 
whether  anvy  one  present  could  give  chaM>ge,  The 
prisoner  sM  he  could,  but  would  not  gvoe  it  to 
the  seller  of  the  horse,  but  would  give  it  to  the 
prosecutor,  a/nd  produced  two  half-sovereigns.  The 
prosecutor  then  offered  a  sovereign  with  one  hand 
to  the  prisoner,  and  held  oul  the  othe^  hand  for 
the  change.  The  prisoner  took  the  sovereign  and 
piU  one  half-sovereign  only  in  the  prosecutor^s 
nand,  and  slipped  the  other  into  the  hand  of  the 
seller,  who  refused  to  give  it  to  the  prosecwtor,  and 
ran  off  with  it. 
Held,   thai    the   indictment    rightly    charged   the 

prisoner  with  stealing  a  sovereign. 
Case  stated  for  the  opinion  of  this  Court  by  the 
Chairman  of  the  Worcestershire  Quarter  Sessions. 
Samuel  Twist  was  tried  before  me  at  the  last 
sessions  on  an  indictment  charging  him  with 
stealing  one  sovereign,  and  money  to  the  amount 
of  one  pound  finom  the  prosecutor,  Eichard 
Pearson. 

The  facts  proved  were  as  follows:  The  prose- 
cutor purchased  a  horse  at  Winchcomb  Fair  on 
the  28th  July  last  from  a  person,  whose  name  did 
not  appear,  for  28Z.,  out  of  which  he  was  toreceive, 
but  aid  not  at  the  time  receive,  ten  shillings  by 
way  of  chap  money.  The  prisoner  was  not  present 
at  the  sale. 

Afterwards,  on  the  same  day,  the  prosecutor 
was  taking  the  horse  to  Evesham,  when  a  party 
with  horses,  amone  whom  were  the  prisoner  and 
the  person  who  haa  sold  the  horse,  overtook  him, 
and  on  arriving  at  Evesham  he  was  surrounded 
and  pushed  about  by  the  same  party,  who  tried 
to  persuade  him  to  resell  the  horse,  which  turned 
out  to  be  broken  winded,  for  lOZ.  This  the  prose- 
cutor refused  to  do,  saying  he  would  abide  by  the 
loss,  and  he  then  asked  the  person  who  had  sold 
him  the  horse  for  the  ten  shillinfl^s  chap  monev ; 
and  that  person  then  said  he  had  no  change  by 
him,  and  offered  the  prosecutor  a  sovereign,  but 
the  prosecutor  could  not  ffive  change,  as  lie  had 
nothmg  but  sovereigns  with  him. 

The  prosecutor  then  asked  whether  any  one 
present  oould  give  the  change.  The  prisoner  said 
he  could,  but  that  he  wo^d  not  give  it  to  the 


person  who  had  sold  the  horse,  but  would  give 
it  to  the  prosecutor,  and  he  held  out  two  half- 
sovereigns  towards  the  prosecutor  in  the  palm  of 
his  hand.  The  prosecutor  thereupon  took  a 
sovereign  out  of  his  pocket,  and  offered  it  to  the 
prisoner  with  one  hand,  and  at  the  same  time  held 
out  his  other  hand  for  the  change.  The  prisoner 
took  the  sovereign  so  offered  to  him  by  the  pro- 
secutor, and  put  one  of  his  half-sovereigns  only 
into  the  prosecutor's  hand  held  out  to  receive  the 
change,  and  slipped  the  other  half-sovereign  into 
the  hand  of  the  person  who  had  sold  the  horse, 
and  that  person  thereupon  stepped  back,  and 
though  asked,  refused  to  give  it  to  the  prosecutor. 

The  prosecutor  immediately  fetched  a'  police- 
man, who  took  the  prisoner  into  custody,  but  the 
person  who  had  sold  the  horse  had  disappeared, 
and  has  not  since  been  heard  of.  The  prisoner 
on  being  charged  by  the  policeman  stated,  con- 
trary to  the  fact,  that  he  had  given  both  the  h^f- 
sovereigns  to  the  prosecutor.  The  prosecutor 
would  not  have  given  his  sovereign  to  the 
prisoner,  unless  he  had  expected  to  receive  both 
the  half-sovereigns  shown  to  Imn  by  the  prisoner 
in  exchange. 

Upon  these  &cts  I  directed  the  jury  that  if  they 
were  of  opinion  that  the  prisoner  at  the  time 
when  he  took  the  sovereign  offered  to  him  for 
change  intended  to  defraud  the  prosecutor  of  the 
whole  or  any  part  thereofi  ana  in  pursuance  of 
such  intention  rraudulently  withheld  from  the  pro- 
secutor one  of  the  half-soverei^s  in  the  manner 
stated  in  the  evidence,  they  might  properly  find 
him  guilty,  but  if  otherwise,  they  ought  to  acquit. 

The  jury  returned  a  verdict  of  guilty,  and  the 
prisoner  was  sentenced  to  four  months  imprison- 
ment with  hard  labour. 

In  the  course  of  the  trial  it  was  objected  by  the 
counsel  for  the  prisoner  that  on  the  above  facts, 
even  assuming  them  to  be  proved,  the  prisoner 
oould  not  be  legallv  convicted  of  the  offence 
charged  in  the  indictment.  I  overruled  the 
objection,  but  reserved  the  point,  and  in  the 
meantime  respited  execution  of  the  judgment,  and 
admitted  the  prisoner  to  bail. 

The  question  on  which  I  respectfully  desire  the 
opinion  of  the  Court  is:  Whether  under  the 
circumstances  above  stated  the  prisoner  was  pro- 
perly convicted  of  larceny. 

(Signed)  E.  Paul  Arphlett, 

Chairman  of  the  above  Court  of  Quarter  Sessions. 

No  counsel  appeared  for  the  prisoner. 

Jelfior  the  prosecution. 

Kelly,  C.B. — In  this  case  the  prosecutor  never 
parted  with  the  possession  of  the  sovereign,  and 
never  intended  to  part  with  it  unless  the  two  half- 
soverei^s  were  given  to  him  in  exchange.  The 
conviction  must  be  affirmed. 

Conviction  affirmed. 


(Before  Ejbllt,  C.B.,  Blackbubn,  Lush,  and 
Gkovb,  JJ.,  and  Pollock,  B.) 

Satmday,  Nov.  22, 1873. 

Eeo.  i;.  Weaves. 

Evidence — Begister  of  births — Certified  copy — 
14  ^  16  Vict,  c.  99,  s,  14. 
An  instrwment  purporting  to  be  a  copy  of  an  entry 
in  the  Begister  Book  of  BirtJis,  and  to  be  signed 
by  the  officer  in  whose  custody  the  Begister  Book 
is  stated  therein  to  be,  is  admissible  in  evidence 
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on  iU  mere  production  wilder  the  14  ^  15  Vict. 

Oase  reserved  for  the  opinion  of  this  court. 

Handy  Weaver  was  tried  before  me  at  the  last 
Midsummer  Quarter  Sessions  for  the  county  of 
Glamorgan  on  an  indictment  for  unlawfully  and 
carnally  knowing  and  abusing  a  cirl,  being  above 
the  age  of  ten  years  and  un£r  the  age  of  twelve 
years. 

The  prisoner  was  convicted  upon  sufficient  evi« 
dence  in  other  respects,  but  it  was  objected  by  the 
counsel  for  the  prisoner  that  the  proof  of  age  was 
not  sufficient ;  and,  having  some  aoubt,  I  respited 
the  execution  of  the  sentence  of  penal  servitude 
for  five  years  in  order  to  obtain  the  opinion  of  the 
Judges. 

A  copy  of  an  entry  in  the  Begister  Book  of 
Births  in  the  Be^strar's  District  of  Merthvr 
Tydvil  Lower  certified  to  be  a  true  copy  by  tne 
deputy  superintendent  registrar,  with  a  further 
certificate  that  the  said  Bsgister  Book  was  then 
lawfully  in  his  custody,  was  tendered  b^  the  coun- 
sel for  the  prosecution  and  received  m  evidence. 
The  entry  prqved  that  a  child,  named  therein  Jane 
Watkins,  was,  at  the  date  of  the  offence  alleged 
in  the  indictment,  of  the  age  of  eleven  years  and 
eight  months.  This  certified  copy  was  tendered 
by  the  counsel  for  the  prosecution  without  verify- 
ing or  producing  it  in  the  proper  way,  no  witness 
bein^  in  attendance  to  do  so. 

Elizabeth  Abraham,  the  grandmother  of  the 
child  who  was  the  subject  of  the  indictment,  was 
called,  and  spoke  the  Welsh  language  only.  I 
directed  the  sworn  interpreter  to  translate  every 
word  of  the  certified  copy  into  Welsh  in  the  hear- 
ing of  the  witness.  She  then  said : — "  I  believe, 
on  my  oath,  that  the  child  now  present,  and  known 
as  Jane  Watkins,  is  the  child  named  in  the  certifi- 
cate now  read."  She  also  proved  that  the  said 
child  was  the  illegitimate  child  of  Ann  Abraham, 


daughter  of  the  witness  (now  in  Australia)  and  of 
Benjamin  Watkins;  that  her  daughter,  Ann 
Abiuham,  now  passed  as  Ann  Watkins ;  that  she 
(the  witness)  was  present  at  the  birth,  but  not  at 
the  registration  of  the  birth  of  her  daughtei's 
child,  and  that  the  said  child  was  baptized  in  the 
name  of  Jane  Watkins,  though  her  mother  was 
unmarried,  and  was  Ann  Abraham,  and  that  she 
did  not  know  the  precise  age  of  the  child  of  her 
own  knowledge,  but  knew  it  only  by  means  of  the 
said  entry. 

Sergeant  Frederick  Jenninss  proved  that  when 
he  arrested  the  prisoner,  and  informed  him  that 
he  was  "duu^od  with  carnally  knowing  Jane 
Watkins  last  Iriday,"  he  replied,  "  I  have  nothing 
to  say.  She  is  a  wicked  girl.  I  could  have  no 
quiet  for  her,"  Ao. 

I  told  the  jury  that  I  thought  there  was  some 
evidenoe  that  the  ffirl  Jane  mitkins  named  in  the 
indictment  was  the  Jane  Watkins  named  in  the 
register,  and,  if  they  were  satisfied  as  to  that  point, 
then  that  the  girl  was  within  the  statutable  age, 
and  they  must  proceed  to  find  whether  the  prisoner 
had  committed  the  offence  set  forth  in  the  indict- 
ment. 

The  jury  brought  in  a  verdict  of  guilty. 

The  point  reserved  on  which  the  opinion  of  the 
Court  of  Appeal  is  requested  is  whether  the  re- 
ception of  tne  certified  copy  of  the  register,  as 
tendered  by  the  counsel  for  the  prosecution  with- 
out calling  a  witness  to  produce  it,  was  right,  and, 
ooupled  with  the  evidence  of  the  child's  grand- 
mother, was  sufficient  to  support  the  finding  of  the 
jury. 

The  certificate  itself  is  hereto  annexed,  and 
forms  part  of  the  case. 

(Signed)         Jno.  Coke  Fowleb, 

Deputy  Chairman  of  the  Glamorganshire 
Quarter  Sessions. 


1881. 

BlBTHS  a 

(F»8e93.) 
THB  DiSTUOT  or  MxKTHTB  Ttdfzl  Lowbb  ih  ths  Covvtt  Or  Olakoboav. 

No. 

When 

ftnd 

where 

bom. 

Nftme 
(if»y). 

Sex. 

Name 
and  Sur- 
name of 
Father. 

Name  and 

Maiden 

Surname 

of  Mother. 

Rank  or 
Profeaaion 
of  Father. 

Signatore, 

Description, 

and  Bendence 

of  Informant 

When 
Begis. 
tered. 

Signature 

of 
Begistrar. 

'Baptismal  nans  if 
added  after 
B«gistrationof 
Mrth. 

4B. 

Twentj- 
■erenthof 
September 

1861; 

e5,TnjMMi- 

■ti«et, 

Merthyr. 

jMie. 

GirL 

Benjamin 
WatUna. 

Ann 

Watkins, 

formerly 

Abram. 

Iron 
Miner. 

X  The  Mark 

of  Ann 

Watkins. 

Mother, 

05,  Tnysfan- 

street, 

Merthyv. 

Fifth 

Norem- 

ber,  1861. 

Herbert 

James, 

Begistrar. 

• 

I  certify  that  the  above  is  a  trae  copy  of  an  entrr  in  the  BMrister  Book  of  Births  in  the  Begistaimr'B  District  of  Merthyr  l^dil 
liOwer,  in  tbe  Superintendent  Begistrar's  District  of  Merthyr  TydflL  in  the  counties  of  Glam  and  Brecon.  And  I  further  certify 
that  the  said  Begister  Book  is  now  lawfully  in  my  oostodj.  witness  my  hand,  this  1st  day  of  July,  1873. 


Book  Ko.  45. 

By  the  14  &  16  Vict.  c.  99,  sect.  14,  a  copy  of 
any  book  which  is  of  such  a  public  nature  as  to  be 
admissible  in  evidence  on  its  mere  production  from 
the  proper  custody,  is  made  admissible  in  evidence 
in  any  court  of  Justice,  provided  it  purport  to  be 
signed  and  oertined  as  a  true  copy  by  the  officer  to 
whose  custody  the  original  is  intrusted. 

No  oonnsel  appeared  on  either  side. 

Kelly,  C.B. — The  only  questions  raised  in  this 
case  werei^  first,  whether  there  was  evidence  of  the 
identity  of  the  girl  Jane  Watkins,  upon  whom  the 


Julyi; 

1878. 
H.  LawiB,  I>epaty-Snpe|rlntende|nt 

H.  L. 
D.aB. 


STAMP. 


offence  was  committed,  with  the  Jane  WatkioB 
named  in  the  certified  copy  of  the  enttr  and  the 
baptismal  register  produced,  about  which  there  is 
no  doubt ;  and,  secondly,  whether  the  instrument 
produced,  purporting  to  be  a  oga^ed  copy  of  an 
entry  in  tne  register  book  of  mrths  was  admis- 
sible in  evidence  on  its  mere  production.  That 
depends  on  two  Acts  of  Parliament — ^the  6&7 
Will.  4,  c.  86,  and  the  14  &  16  Vict.  c.  99,  s.  14. 
The  later  Act  is  the  material  one,  and  it  provides 
that  "  Whenever  any  book  or  other  documeot  is  of 


MAGISTRATES'  CASES. 


329 


Q.  B.]  Pdclico,  Ac,  Street  Tbahwats  Go.  t;.  Assessiient  Committee  o?  Greenwich  Union.  [Q.  B. 


gaoh  a  public  nature  as  to  be  admissible  in  evi- 
dence on  its  mere  production  from  the  proi)er  cus- 
tody, and  no  statute  exists  which  renders  its  con- 
tents provable  by  means  of  a  copy;  any  copy 
thereof,  or  extract  therefrom,  shall  be  admissible 
in  evidence  in  any  court  of  justice,  provided  it  be 
proved  to  be  an  examined  copy  or  extract,  or  pro- 
vided it  purport  to  be  signea  and  certified  as  a 
true  copj  or  extract  by  the  officer  to  whose  custody 
the  origmal  is  intrusted."  This  instrument  comes 
within  that  provision,  for  it  purports  to  be  a  true 
oopy  of  an  entry  in  a  book  oi  a  public  nature, 
which  is  admissible  in  evidence  on  its  mere  pro- 
duction certified  as  a  true  copy  by  the  officer  to 
whose  custody  the  original  is  entrusted. 

Conviction  affi/rmed. 


oovBT  or  QXrSEVS  BEirCK, 

Baported  by  J.  Sbobit  and  M.  W.  MoKbllak,  Eaqn., 

Barxisten-ftt-Lftw. 

Wednesday,  Nov.  19, 1873. 

PncLico,  Peckham,  and  Greenwich  Street  Tram- 
ways GoMPANT  (apps).  V,  The  Assessment  Gom- 

MUTEE  OP   THE  GREENWICH  XJnION   (reSpS.) 

Tramway  —  LiabUOy    to    rating — TrannwayB  Act 
1870  (33  ^  34  Vict,  e.  78). 

The  owners  of  tramways  constructed  under  the  pro- 
visions  of  the  Tramways  Act  1870  (33  <$-  34  Vic.  c. 
78)  are  rateable  to  the  poor  rate  in  respect  of  the 
occupation  of  the  sail  by  the  tramways  so  con- 
strueted. 

This  was  an  appeal  to  the  court  of  general  assess- 
ment sessions  against  a  supplemental  valuation 
list  for  the  parish  of  St.  Paul's,  Deptford,  in  which 
was  included  the  appellants'  line  of  tramway 
within  that  portion  of  the  said  parish  which  lies 
within  the  county  of  Surrev.  And  after  due 
notice  of  appeal,  under  the  Valuation  Metropolis 
Act  1869,  to  the  assessment  sessions,  and  by  the 
consent  of  the  parties,  and  by  the  order  of  Hannen, 
J.,  dated  the  15th  Feb.  1872,  according  to  the  said 
Act,  the  following  case  has  been  stated  for  tLe 
opinion  of  the  court : 

1.  The  appellants  are  a  company  formed  under 
the  private  Acts  known  ns  the  Pimlico,  Peckham, 
and  Greenwich  Street  Tramways  Act  1869  (32  &  33 
Vict,  c.  95),  the  Pimlico,  Peckham,  and  Greenwich 
Street  Tramways  Act  1870  (33  &  34  Vict.  c.  167), 
and  the  Pimlico,  Peckham,  and  Greenwich  Street 
Tramways  (Extension)  Act  1870  (33  &  34  Vict.  c. 
174),  with  which  is  incorporated  the  Tramways 
Act  1870  (33  &  44  Vict.  c.  78).  Upon  the  argu- 
ment of  this  case  either  party  is  to  be  at  liberty  to 
refer  to  any  of  the  said  Acts. 

2.  In  pursuance  of  the  above-mentioned  Acts, 
and  subject  to  their  provisions,  the  appellants 
formed  themselves  into  a  company  for  the  laying 
down  and  working  certain  tramways  within  the 
Metropolis,  aud  have  laid  down  and  now  work  the 
tramways  situate  in  the  respondents'  said  parish, 
in  respect  of  which  the  assessment  now  appealed 
agj^nst  was  made. 

3.  The  said  tramway  was  laid  down  and  remains 
as  shown  by  the  model  (marked  A.),  which  is  to  be 
taken  as  part  of  this  case.  The  road  marked 
thereon  is  a  public  street  or  highway  in  the  respon- 
dents' said  parish. 

4.  Sect.  34  of  tha  Tramways  Act  1870  gives  to 


the  appellants  the  exclusive  use  of  the  tramway 
for  carriages  with  flange  wheels,  or  other  wheels 
suitable  only  to  run  on  the  prescribed  rail.  And 
sect.  54  of  the  same  Act  imposes  a  penalty  of  20Z. 
upon  persons  other  than  the  appellants  or  those 
claiming  under  them,  or  by  licence  from  the  Board 
of  Trade,  as  by  that  Act  provided,  who  may  use  the 
tramwav  with  carriages  with  flange  wheels  or 
other  wheels  suitable  only  to  run  on  the  prescribed 
rail. 

5.  By  sect.  46  of  the  said  Act,  the  local  authority 
of  the  district  in  which  any  tramway  is  laid  down 
has  power  to  make  regulations  as  to  the  following 
matters,  that  is  to  say  : — 

(1.)  Speed  at  which  the  appellants'  carriages 
may  travel. 

(2.)  The  distances  between  the  carriages. 

(3.)  The  stoppages  of  carriages  using  the  tram- 
way. 

(4.)  The  traffic  of  the  road  in  which  the  tramway 
is  laid. 

6.  The  appellants  are  bound  by  sect.  48  of  the 
said  Act,  ana  the  powers  thereunder  exercised,  to 
have  all  the  carriages,  drivers,  and  conductors 
working  on  their  tramway  duly  licensed.  By  sect. 
61  it  is  enacted,  as  follows  : — "  Nothing  in  this  Act 
shall  limit  the  powers  of  the  local  authority  or 
police  in  any  district  to  regulate  the  passage  of  any 
traffic  arong,  or  across  any  road  along  or  across 
which  any  tramways  are  laid  down,  and  such 
authority  or  police  may  exercise  their  authority  as 
well  on  as  on  the  tramway,  and  with  respect  as 
well  to  the  traffic  of  the  promoters  or  of  lessees  as 
to  the  traffic  of  other  persons."  The  appellants 
have  been  fined  by  the  magistrates  for  infringe- 
ment of  the  police  regulations  with  respect  to 
hackney  and  other  carriages,  and  the  Gourt  of 
Queen's  Bench  have  confirmed  the  decision  of  the 
magistrate. 

7.  By  sect.  57  of  the  said  Act,  it  is  enacted  that 
the  appellants  should  not  acquire  or  be  deemed  to 
acquire  any  right  other  than  that  of  user  of  any 
road  along  or  across  which  their  tramways  are 
laid.  And  by  sect.  62  it  is  enacted  as  follows  : — 
**  Nothing  in  this  Act  or  in  any  bye-law  made 
under  this  Act  shall  take  away  or  abridge  the 
right  of  the  public  to  pass  along  or  across  every 
or  any  part  of  any  roaa  along  or  across  which  any 
tramway  is  laid,  whether  on  or  off  the  tramway 
with  carriages  not  having  flange  wheels  or 
wheels  suitable  only  to  run  on  the  rail  of  the 
tramway." 

8.  Sects.  29,  30, 31,  32,  and  60  of  the  said  Act 
preserve  the  rights  of  certain  public  and  other 
authorities  to  alter  and  divert  the  road,  and  sect. 
32  further  provides  that  the  said  authorities  shall 
not  be  liable  to  pay  the  appellants  any  compensa- 
tion for  injuries  done  to  the  tramway  by  the  execu- 
tion of  the  work  for  which  the  said  section  pro- 
vides, or  for  loss  of  traffic  occasioned  thereby,  or 
for  the  reasonable  exercise  of  the  powers  so  vested 
in  them  as  in  the  section  provided. 

9.  Sect.  35  of  the  said  Act  gives  power  to  the 
Board  of  Trade  to  issue  licences  (specifying  the 
tolls  to  be  paid  by  the  licensees  to  tne  appellants 
or  their  lessees)  to  persons  other  than  the  ap(.el- 
lants  to  use  the  said  tramways  with  flange 
wheels,  where  it  has  been  proved  to  the  satis- 
faction of  a  referee,  under  the  said  Act,  that  the 
public  are  deprived  of  the  full  benefit  of  the  tram- 
way. 

10.  The  court  is  to  have  power  to  draw  such 
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inferences  of  fact  as  the  court  of  general  assess- 
ment sessions,  or  a  jury,  would  nave  power  to 
draw. 

The  question  for  the  opinion  of  the  court  is 
whether  the  appellants  are  liable  to  be  included 
in  the  said  supplemental  valuation  list  in  respect 
of  the  said  tramway. 

If  the  court  shall  be  of  opinion  that  the  appel- 
lants are  liable  to  be  so  included  in  the  said  sup- 
plemental valuation  list  in  respect  of  the  said 
tramway,  then  the  question  as  to  what  amount  the 
valuation  is  to  stand  at  shall  be  referred  to  the 
judgment  and  determination  of  the  court  of 
general  assessment  sessions,  and  it  is  agreed 
&at  a  judgment  in  conformity  with  the  decision 
of  this  court,  and  for  such  costs  as  the  court 
may  award,  shall  be  entered  for  the  respon- 
dents. 

If  the  court  shall  be  of  opinion  that  the  appel- 
lants are  not  liable  to  be  included  in  the  said 
supplemental  valuation  list,  then  judgment  is  in 
like  manner  to  be  entered  for  the  appellants, 
together  with  such  costs  as  the  court  may 
award. 

Oiffard,  Q.C.  (with  him  Poland),  for  the  appel- 
lants, contended  that  in  order  to  make  the  appel- 
lants liable  to  be  rated,  they  must  occupy  exclu- 
sively the  soil  of  the  land  in  respect  of  wnich  they 
are  rated,  and  that  there  was  no  such  exclusive 
occupation  in  the  present  case  by  the  Tramway 
Company  of  the  land  over  which  their  carriages 
passed.  In  Roads  v.  The  Overseers  of  Trumpington 
(23  L.  T.  Rep.  N.  S.  821 ;  L.  Hep.  6  Q.  B.  62), 
Blackburn,  J .  says :  *'  The  appellant  was  in 
the  occupation  of  the  land  in  respect  of  which 
he  was   rated,  and    he  was    therefore    properly 

rated K  he  had  a  mere  easement 

over  the  land,  he  was  not  in  possession,  and 
could  not  properly  be  rated."  The  facts  of  that 
case  showed  an  exclusive  occupation  by  the  ap- 
pellant, quite  different  from  anything  that  is  to  be 
round  in  the  present  case.  There  the  appellant 
was  under  an  agreement  to  enter  upon  certain  land 
of  another  person,  and  there  dig  for  coprolites  in  a 
specified  manner,  and  should  effectually  fence  the 
excavations  and  complete  them  by  a  given  time, 
and  should  then  reinstate  the  land,  and  then  yield 
and  deliver  it  up.  There  were  no  words  giving  aright 
to  the  exclusive  occupation  of  the  land,  but  the 
excavations  and  works  contemplated  by  the  agree- 
ment reauired  a  constant  occupation  of  the  land  by 
the  appellant  until  the  coprolites  were  raised,  and 
the  land  could  not  be  usea  for  any  other  purpose 
from  the  commencement  of  the  excavations  until 
it  had  been  reinstated,  which  could  not  be  done  for 
a  year  or  more  after  the  coprolites  were  raised. 
That  case  is  very  different  from  the  present.  In 
Smith  V.  The  Ov&i'seers  of  8t,  Michael,  Cambridge 
(3  E.  &  E.  890),  the  court  said  of  the  agreement 
under  which  the  rooms  were  let  in  that  case: 
**  We  think  that  we  must  look  not  so  much  at  the 
words  as  the  substance  of  the  agreement;  and 
taking  the  whole  together,"  &c.  So  here,  not  the 
words  of  one  particular  section  must  be  looked  at, 
but  the  general  meanine  of  the  Acts  of  Parliament 
relating  to  tramwavs.  [Blackburn,  J. — Is  not  the 
present  case  like  that  of  gas  pipes  under  a  road, 
as  to  which  it  has  been  held  that  the  owners  are 
liable  to  be  rated  ?]  It  is  submitted  that  the  cases 
are  not  similar.  The  tramway  becomes  part  of 
the  road  itself,  and  as  such  is  vested  in  the  parish 
authorities  by  virtue  of  sect.  96  of  the  Metropolitan 


Management  Act  1855  (18  &  19  Yict.  c.  120).  The 
question  really  turns  on  the  provisions  of  the 
General  Tramways  Act  (33  &  34  Vict.c.  78).  Sect. 
34,  no  doubt,  gives  the  promoters  and  their  lessees 
"  the  exclusive  use  of  their  tramwavs  for  carriages 
with  flange  wheels,  or  other  wheels  suitable  only 
to  run  on  the  prescribed  rail;"  but  subsequent 
sections  of  the  Act  show  that  it  was  not  intended 
that  the  company  should  have  any  exclusive  occa- 
pation  of  any  part  of  the  road.  In  fact,  there  is  no 
exclusive  occupation  of  the  land  by  the  company, 
and  it  is  only  such  an  occupation  that  is  liable  to 
be  rated;  except  when  the  company's  cars  are 
actually  passing  over  the  rails  the  company  has  no 
more  occupation  of  the  soil  on  which  the  rails  are 
placed  than  the  general  public  have.  Sect.  57 
expressly  enacts  that  "  notwithstanding  anything 
in  this  Act  contained,  the  promoters  of  any  tram- 
way shall  not  acquire,  or  be  deemed  to  acquire, 
any  right  other  that  of  user,  of  any  road  along  or 
across  which  they  lay  any  tramway,  nor  shall  any- 
thing contained  m  this  Act  exempt  the  promoters 
of  any  tramway  laid  along  any  turnpike  road,  or 
any  other  person  using  such  tramway  from  the 
payment  of  such  tolls  as  may  be  levied  in  respect 
of  the  use  of  such  road  by  the  trustees  thereof." 
Sect.  61  provides  that  "  nothing  in  this  Act  shall 
limit  the  powers  of  the  local  authority  or  police  in 
any  district  to  regulate  the  passage  of  anv  traffic 
along  or  across  any  road  along  or  across  wnich  any 
tramways  are  laid  down,  and  such  authority  or 
police  may  exercise  their  authority  as  well  on  as 
off  the  tramway,  and  with  respect  as  well  to  the 
traffic  of  the  promoters  or  of  lessees  as  to  the  traffic 
of  other  persons."  Further,  sect.  62  provides  that 
"  nothing  in  this  Act  or  in  any  bye-law  made  under 
this  Act  shall  takeaway  or  abridge  the  right  of  the 
public  to  pass  along  or  across  every  or  any  part  of 
any  road  along  or  across  which  any  tramway  is 
laid,  whether  on  or  off  the  tramway,  with  carriages 
not  having  flan^  wheels  or  wheels  suitable  only 
to  run  on  the  rails  of  the  tramway."  These  provi- 
sions surely  give  no  exclusive  right  of  occupation 
to  the  tramway  company,  or  anything  beyond 
a  right  of  user  In  J2.  v.  JoUiffe  (2  T.  R  90), 
it  was  held  that  if  A.  has  an  exclusive  right  of 
using  a  wayleave  over  lands  which  he  holds  in 
common  with  B.,  paying  B.  a  certain  sum  yearly, 
and  has  the  privilege  of  using  a  wayleave  occupied 
by  C,  paying  him  so  much  per  ton  for  the  goods 
carried  over  it,  A.  is  not  liable  to  be  rated 
to  the  relief  of  the  poor  in  respect  of  either  of  such 
wayleaves.  This  case  was  followed  in  B.  v.  Bell 
(7  T.  B.  598),  in  which  the  appellants  were  held 
liable  to  be  rated,  but  on  grounds  which  would 
exempt  the  present  appellants.  There,  A  having 
granted  to  B.  a  lease  for  years  of  wayleaves  (for 
the  purpose  of  carrying  coals),  and  the  liberty  of 
erecting  bridges  and  leveUing  hills  over  certain 
lands,  H.  made  the  waggon  ways,  inclosed  them, 
thereby  excluding  all  other  persons,  erected 
bridges,  and  built  two  houses  on  the  land  for  his 
servants,  it  was  held  that  B.  was  liable  to  be  rated 
to  the  poor  for  the  ground  called  the  waggon  way. 
Lord  Kenyon,  C.  J.  said :  "  I  entirely  agree  with 
the  opinion  in  the  case  of  B.  v.  JoUiffe  ;  but  this 
case  IS  very  distinguishable  from  that  .  . .  withont 
going  through  the  different  parts  of  die  case  which 
show  an  occupation  of  the  ground  by  the  defen- 
dants, it  is  sufficient  to  say  generally  that  they 
clearly  appear  to  be  the  occupiers."  Grose,  J.  said: 
"  It  is  impossible  to  read  this  case  without  seeing 


MAGISTRATES^  OASES. 


SSI 


Q.  B.]  Pncuco,  Ac,  Stbeet  Tbamwats  Co.  v.  Assbssmbnt  Committee  oy  Gkeekwich  Union.  [Q.  B. 


that  the  defendants  have  the  ezclusive  oocnpation 
of  this  groand.    It  is  stated  in  the  case  that  the 
defendimts  have  inclosed  the  groand  to  the  extent 
of  five  or  six  acres,  thereby  ezclading  '  the  lessees 
of  the  dean  and  chapter  and  their  under  tenants, 
g8  wdl  as  all  other  persons  ;'  that  they  have  placed 
gates  across  the  way,  erected  a  bridge,  and  built 
two  houses  on  it,  which  were  occupied  by  the  ser- 
Tants  of  the  defendants.    They    were   therefore 
properly  rated  as  the  occupiers  of  this  groand." 
lliere  is  nothing  like  exclusive  occupation  in  the 
present  case ;  every  member  of  the  public  has  an 
eqnal  right  to  pass  over  the  space  on  which  the 
ruls  are  laid.    [Quain,  J.— In  The  Electric  Tele- 
mraph  Company  v.  The  Overseers  of  Salford  (24 
L  J.  175,  M.  C.),   it  was  held  that  the  Electric 
Telegraph  Company  was  liable  to  bo  rated  to  the 
relief  of  the  poor  in  respect  of  the  telegraph  wiros, 
posts,  and  land  in  whicn  the  same  were  fixed.]  The 
telegraph  posts  occupy  the  land ;  but  all  that  can 
be  said  of  the  rails  of  the  tramway  company  is,  that 
they  prove  a  stronger  foundation  for  the  road ;  the 
use  01  them  is  open  to  all  the  world.    There  is  no 
ezdnsive  physiciBl  occupation  of  the  land,  as  in  12. 
T.  BeU.    [Blackbubn,  J. — Not  to  the  same  extent, 
no  doubt,  as  in  £.  v.  Belt.    But  in  point  of  fact 
does  not  the  tramway  occupy  the  land?]    It  is 
snbznitted  that  the  tramway  company  have  merely 
got  a  parliamentary  right  to  pave  the  road  in  a 
particular  manner.    [Quain,  j  . — Is  not  the  pro- 
perty in  that  pavement  in  the  tramway  company  P] 
under  sect.  41  of  the  Tramways  Act,  if  the  working 
of  the  tramwav  is  discontinued  for  three  months, 
the  Board  of  Trade  may  make  an  order  putting  an 
end  to  the  powers  of  the  promoters,  and  the  road 
anthority  may  remove  the  tramway  at  the  expense 
of  the  promoters.    Might  not  the  road  authority 
in  such  a  case  waive  the  removal,  and  would  the 
tmmway  company  be  still  rateable  P     [Blackbukn, 
J.— That  would  not  be  a  practical  question,  whether 
they  were  rateable  at  all  or  rateable  at  nothing. 
Lush,  J. — I  see  by  sect.  41  that  the  rating  au- 
thority may  in  the  case  there  mentioned  sell  the 
materials  of  the  tramway,  but  must  pay  over  to 
the  promoters  whatever  balance  is  leit  after  pay- 
ing the  costs  of  removal.]     Sect.  25  shows  that 
the  top  of  the  tramway  is  to  be  part  of  the  surface 
of  the  road.    [Blackburn,  J.— Pat  Ihe  case  of  a 
cellar  leading  up  to  a  hole  over  which  there  is  an 
iron  covering  which  is  part  of  the  road,  and  over 
which  every  one  must  go.    Is  not  the  owner  of 
the  cellar  rateable  in  respect  of  itP]    There  is 
nothing  exclusive  either  in  the  occupation  or  the 
user  of  the  tramway  company.    [Blackburn,  J. — 
The  tramway  company  is  to  have  the  exclusive 
right  of  using  it  in  the  only  in  which  it  is  of  any 
use,   1.6.,  with    carriages    with    flanged   wheels. 
With  regard  to  all  other  kinds  of  carriages,  these 
rails  are  an  obstruction  rather  than  otherwise  to 
the  use  of  the  road.] 

Field,  Q.O.  (with  him  BuUm),  for  the  Green- 
wich Assessment  Committee,  were  not  called 
upon. 

In  the  second  case  H.  Lloyds  Q.C.,  and  F.  M. 
WhUs  for  the  Lambeth  Assessment  Committee 
were  not  called  upon. 

Blackburn,  J. — I  think  we  need  not  trouble 
the  other  side.  When  once  we  understand  the 
&ct8  of  the  case,  there  is  no  difficulty  in  saying 
that  the  tramwav  company  are  the  occupiers  of 
the  property  under  the  statute  of  Elizabeth.    I 


quite  agree  with  the  first  proposition  laid  down 
by  Mr.  Gilfard,  that  in  order  to  be  liable  under 
this  statute,  the  tramway  company  must  be  shown 
to  be  in  occupation  of  some  portion  of  the  land, 
but  I  do  not  agree  in  limiting  that  to  the  earthy 
or  solid  part  of  the  land.  I  think  if  they  occupy 
any  portion,  either  above  or  below,  that  is  suf- 
ficient. I  also  fully  agree  with  the  decision  in 
B,  V.  JoUiffe  {ubi  supra),  that  where  a  person 
mereljr  enjoys  a  wayleave,  he  is  not  rateable  as  an 
occupier  of  any  portion  of  the  soil.  It  may  be 
that  the  actual  occupier,  if  he  receives  payment  in 
respect  of  it,  may  have  the  value  of  his  occupation 
thereby  enhanced,  but  the  person  who  enjoys  the 
easement  would  not  be  an  occupier.  But  when 
we  come  to  look  at  the  facts  of  the  present  case, 
we  find  a  difierent  state  of  things.  We  find  that 
under  the  Tramway  Companies  Act,  power  is 
given  to  the  company,  under  certain  conditions, 
to  lay  down  along  the  road  tramways  which  are  so 
constructed  that  carriages  with  flanges  may  run 
along  them;  and  the  tramways  are  laid  down 
solely  for  the  purpose  of  fiunlitating  the  use  by 
these  carriages  of  that  portion  of  the  road  on 
which  the  tramways  are  laid  down.  Taking  the 
whole  Act  together,  must  we  not  perceive  that 
the  intention  was  that  the  promoters  who  were  to 
lay  down  the  tramways  were  to  have  the  occu- 
pation of  that  portion  of  the  road  on  which  they 
should  be  laid  r  And  it  seems  to  me  that  they 
are  clearly  liable  to  be  rated  in  respect  of  that 
occupation,  enhanced  in  value  by  their  power  o£ 
carrying  on  a  passenger  traffic  in  their  carriages ; 
just  as  in  the  case  of  ^as  and  water  companies, 
who  lay  down  their  main  pipes  in  the  road,  and 
carry  them  along  beneath  its  surface.  Such  com- 
panies are  held  liable  to  be  rated  in  respect  of  so 
much  of  their  land  as  their  pipes  fill.  Are  the 
tramway  companies  occupiers  of  land  in  the  same 
sense  in  which  the  owners  of  these  gas  and  water 
pipes  areP  There  is  this  difference  between  the 
two  cases,  that  the  pipes  are  generally  buried  in 
the  soil  and  under  the  pavement,  whilst  the  tram- 
ways are  placed  on  the  surface.  Bat  I  do  not 
think  that  difference  is  material.  Sect.  84  of  the 
Tramways  Act  1870  (33  &  34  Vict.  c.  78)  enacts, 
that  "the  promoters  of  tramways  authorized  by 
special  Act,  and  their  lessees,  may  use  on  their 
tramways  carriages  with  fiange  wheels,  or  wheels 
suitable  only  to  run  on  the  rails  prescribed  bv 
such  Act ;  and,  subject  to  the  provisions  of  such 
special  Act  and  of  this  Act,  the  promoters  and 
tneir  lessees  shall  have  the  exclusive  use  of  their 
tramwavs  for  carriages  with  fiange  wheels,  or 
other  wheels  suitable  only  to  run  on  the  prescribed 
rail."  The  promoters  are  to  have  "the  exclu- 
sive use  "  of  the  tramways.  Clearer  words  could 
hardly  be  used  to  show  that  the  tramways  are  to 
be  laid  down  solely  to  facilitate  the  passage  of  the 
company's  carriages.  Various  subsequent  sections 
of  the  Act  no  doubt  provide  that  notwitstanding 
this,  the  public  are  to  have  the  same  rights  over  the 
road  as  if  the  tramway  had  not  been  laid  down ; 
and  the  tramway  company  is  not  to  be  exempt 
from  the  payment  of  such  tolls  as  may  be  levied  in 
respect  of  the  use  of  the  road  by  the  trustees  thereof 
(sect.  57) ;  but  the  public  are  not  to  use  the  tram- 
ways for  the  sole  purpose  for  which  they  are  laid 
down ;  and  the  other  provisions  of  the  Act  8«*e  not 
inconsistent  with  the  promoters  being  de  facto 
occupiers  of  that  portion  of  the  road,  the  use  of 
whicn  is  given  to  them  exclusively  for  a  particular 


332 


MAGISTEATES'  OASES. 


Q.B.] 


The  Mbtkopolitan  Boabd  of  WoaKS  (apps.)  t;.  Plight  (resp.). 


[Q.B. 


purpose.    Judgment  must  therefore  be  fi^ven  for 
the  respondents. 

Lush,  J. — I  am  of  the  same  opinion.  The  Act 
of  Parliament  enables  the  promoters  to  appropriate 
to  their  own  purposes  a  certain  portion  of  the 
public  road  necessary  for  the  conveyance  of  their 
carriages  along  the  road.  A  portion  of  the  soil 
is  occupied  by  them  for  that  purpose,  and  exclu- 
sively occupied.  The  promoters  are  not  the  less 
occupiers  because  the  public  have  a  ris<ht  to  pass 
over  the  surface  of  their  rails.  The  tramway  itself 
is  exclusively  used  by  the  promoters,  and  they  are 
liable  to  be  rated  in  respect  of  it. 

QuAiN,  J. — ^I  am  entirely  of  the  same  opinion. 
I  am  unable  to  distinguish  this  case  from  the 
cases  as  to  occupation  decided  under  the  Gas- 
works and  Waterworks  Acts.  The  principle  is 
laid  down  by  Wightman,  J.,  in  Beg,  v.  West 
Middlesex  Waterworks  (1  E.  &  E.  720),  in  the 
following  terms:  "In  this  case,  the  first  ques- 
tion is,  whether  the  companies  are  rateable  for 
their  mains  which  are  laid  under  the  snr&ce 
of  the  highway,  without  any  freehold  or  leasehold 
interest  in  the  soil  thereof  bein^  vested  in  the 
company.  We  think  they  are.  These  mains  are 
fixed  capital,  vested  in  land.  The  company  is  in 
possession  of  the  mains  buried  in  the  soil,  and  so  is, 
ae  facto,  in  possession  of  that  space  in  the  soil 
which  the  mains  fill,  for  a  purpose  beneficial  to 
itself.  The  decisions  are  uniform  in  holding  gas 
companies  to  be  rateable  in  respect  of  their  mams, 
al^ough  the  occupation  of  such  mains  may  be 
de  facto  merely,  and  without  any  legal  or  equitable 
estate  in  the  land  where  the  mains  lie,  by  force  of 
some  statute."  It  seems  to  me  that  the  only  dif- 
ference between  such  a  case  and  the  present  is, 
that  the  gas  and  water  mains  are  fixea  deeper  in 
the  soil  than  the  tramways  are.  According  to  the 
25th  section  of  the  Tramways  Act  1870,  every 
tramway  is  to  be  "  laid  and  maintained  in  such 
manner  that  the  uppermost  surface  of  the  rail 
shall  be  on  a  level  with  the  surface  of  the  road." 
That  is  the  only  difi^erence  between  the  two  cases. 
But  both  mains  and  rails  physically  occupy  the 
soil,  though  one  is  deeper  down  than  the  other. 
I  do  not  see  in  any  of  the  other  sections  of  the 
Act  which  have  been  referred  to  any  provision 
which  interferes  with  the  occupation  of  the  soil  by 
the  tramway  company's  rails.  They  only  preserve 
to  the  public  the  right  of  going  over  the  surface. 
The  rails  remain  the  private  property  of  the 
tramway  company ;  and  I  think  the  tramway  com- 
pany is  clearly  rateable  in  respect  of  the  occupation 
of  the  soil  by  them. 

Judgment  for  respondents. 

Attorneys  for  Tramway  Company,  Ashurst, 
Moiris,  and  Co, 

Attorneys  for  Lambeth  Assessment  Committee, 
Michael  Abrahams,  and  Roffey. 

Attorney  for  Greenwich  Assessment  Committee, 
Saw. 


The  Metropolitan  Boabd  op  Works  (apps.)  t;. 

Flight  (resps.). 

Metropolitan  Building  Acts — Dangerous  struciwes 
— l^agvfient  of  expetses  incurred  in  respect  of 
dangerous  structiires — Surveyor'* s  fees — MeirO' 
politan  Buildings  Act  1856  (18  ^  19  Vi^,  c.  122), 
8.  73. 

Sect.  73  of  the  Metropolitan  Buildings  Act  1855 


(18  ^  19  Vict,  c.  122)  provides  that  where  the 
commissioners  cause  a  dangerous  structwre  to  he 
taken  down  or  repaired,  "  all  expenses  inewrred 
hy  the  said  commissioners  in  respect  of**  (he 
aimgerous  structure  shaU  he  paid  by  the  owner  of 
such  structure,  Sfc.  The  expenses  thus  payailCs 
include  the  costs  of  prepa/ring  notices  and  posting 
them,  and  also  a  reasonable  sum  for  the  elerl/s 
time  in  serving  the  notices,  but  do  not  include 
general  office  expenses. 

This  is  a  case  stated  under  the  20  &  21  Yict. 

c.  43. 

1.  In  the  month  of  Jan.  1872,  a  certain  structure 
situa^-e  at  5,  Davey*s  Buildings,  Bedfordbury,  of 
which  Thomas  Flight  was  the  owner,  was  certified 
to  the  Metropolitan  Board  of  Works,  as  the 
authority  for  the  regulation  and  supervision  of 
dangerous  structures  under  the  Metropolitan 
Building  Act  1869  (32  &  33  Yict.  c.  82),  to  be  in  a 
dangerous  state.  Whereupon  the  said  board  on 
the  3rd  Feb.  duly  gave  notice  in  writing  to  the 
said  Thomas  Flight,  calling  upon  him,  according 
to  the  provisions  of  the  Metropolitan  Building 
Act  1855  (18  &  19  Vict.  c.  122),  s.  72,  to  repair  or 
otherwise  secure  the  said  structure.  A  summons 
was  issued  from  the  Bow-street  Police  Court, 
calling  upon  him  to  appear  there  on  the  13th  May 
to  answer  a  complaint  of  the  Metropolitan  Board 
made  against  him  for  havingfailed  to  obey  sanh 
notice.  The  said  Thomas  Flight  repaired  the 
premises,  and  upon  the  Ist  July  1872,  it 
was  reported  to  the  said  board  that  the  re- 
quirements of  the  said  notice  had  been  complied 
with. 

2.  On  the  11th  Jan.  1873,  the  said  Thomas 
Flight,  as  owner  of  the  said  premises,  appeared 
before  me  in  pursuance  of  a  summons  to  answer 
the  complaint  of  the  Metropolitan  Board  of  Works 
for  neglecting  to  pay  on  demand  the  sum  of 
21,  7s.  6d,  for  the  surveyor's  fee  and  special 
services  hereinafter  set  out  in  the  5th  paragraph 
of  this  case. 

8.  On  the  hearing  of  the  said  summons  it  was 

? roved  that  the  said  structure  had,  upon  the  30th 
an.  1872,  been  reported  to  the  Metropolitan 
Board  of  Works  acting  in  execution  of  the  Metro- 
politan Building  Act  1869,  to  be  in  a  dangerous 
state,  and  that  thereupon  a  reauisition  for  a 
survey  of  the  said  structure  had  oeen  issued  by 
the  said  Metropolitan  Board  of  Works  directed  to 
one  Charles  Forster  Hay  ward,  a  competent  sur- 
veyor, requiring  him  to  certify  his  opinion  as  to 
the  state  of  the  said  structure.  On  the  2nd  Feb. 
1873,  the  said  Charles  Forster  Hayward  certified 
the  said  structure  to  be  in  a  dangerous  state,  and 
upon  the  3rd  Feb.  notice  in  writing,  as  required 
by  the  Metropolitan  Building  Act  1855,  was  given 
to  and  served  upon  the  said  Thomas  Flight,  re- 
quiring him  to  repair  and  secure  the  said  struc- 
ture. 

4.  The  said  Thomas  Flight  did  not  obey  the 
said  notice,  and  on  the  17th  Feb.  it  was  further 
reported  by  the  said  Charles  Forster  Hayward  to 
the  said  Metropolitan  Board  of  Works,  that  the 
works  required  by  the  notice  to  be  done  had  not 
been  commenced.  On  the  10th  April,  it  was  re- 
ported by  the  said  Charles  Forster  Hayward,  that 
the  works  had  been  partly  carried  out,  and  on  the 
3rd  May  it  was  again  reported  by  the  said  Charles 
Forster  Hayward  that  nothing  had  been  done 
since  his  last  report  of  4th  ApriL  Thereupon 
complaint  was  niade    before    the  magistrate  at 
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Bow-street,  and  a  summons  obtained  thereapon, 
directed  to  the  said  Thomas  Flight,  calling  upon 
him  to  appear  and  answer  a  complaint  by  the 
Metropolitan  Board  against  him  for  having  failed 
to  comply  with  the  requisition  of  the  said  notice  on 
the  3rd  Feb. ;  such  summons  came  on  for  hearing 
on  the  13th  May,  and  was  attended  on  behalf  of 
the  Metropolitan  Board  by  their  officer,  when,  in 
consequence  of  the  repairs  being  in  progress,  the 
summons  was  adioumed  by  consent  until  the  27th 
May,  [upon  which  day  the  said  Charles  Forster 
Hayward  attended,  and  stating  that  the  works 
were  still  in  progress,  a  further  adjournment  was 
granted  until  the  10th  June,  upon  which  latter 
oay  the  case  was  ag^ain  adjourned  until  the  Ist 
July,  when  the  said  Charles  Forster  Hayward 
reported  that  the  works  had  been  completed,  and 
with  the  permission  of  the  magistrate  the  summons 
was  withdrawn. 

5.  It  was  further  proved  on  the  said  hearing 
that  the  sum  of  21,  7«.  Qd.  had  been  actually  paid 
by  the  said  Metropolitan  Board  of  Works  to  the 
said  Charles  Forster  Hayward  for  work  done  by 
him,  services  rendered  and  expenses  incurred  by 
him  as  disclosed  by  the  following  account : — 

The  Metropolitan  Board, 

To.  C.  F.  Hatwakd,  Surveyor. 
1872.  JB   s.  d. 
Feb.  2.           To  making  a  survey  of  the  struc- 
ture, &o 0  15    0 

Special  Services, 
Feb.  17,  Ao,  The  board's  notice  not  having  beem 
complied  with  at  the  above  stmc 
tnre  certified  dangerons,  report- 
ing thereon  10    0 

Hay  27,  Jbo.  To  attending  the  police  court  to 

give  evidence. 0    7    6 

July  1.  To  yisiting  the  stmctnre  and  re- 
porting to  bocurd  completion  of 
works  0    5    0 

£Z   7    e 

And  it  also  alleged  that  the  said  board  had  incurred 
other  expenses,  that  is  to  say,  lOs.  6d,  for  costs  in 
respect  of  the  said  structure  belonging  to  the 
said  Thomas  Flight  so  certified  to  have  been  in  a 
dangerous  state. 

6.  The  said  sum  of  10«.  6d,  was  charged  in  accor- 
dance with  a  table  of  fees  settled  by  a  resolution  of 
the  said  Metropolitan  Board  of  Works,  on  the  12th 
A£ay  1871,  to  be  levied  upon  owners  or  occupiers 
in  respect  of  expenses  incurred  by  the  said  board 
in  exercising  its  powers  over  the  dani^erous  struc- 
tures of  the  metropolis,  pursuant  to  the  Metro- 
politan Building  Act  1869, 

7.  The  resolution  of  the  said  Metropolitan 
Board  of  Works,  together  with  the  table  of 
fees  so  settled,  were  put  in  evidence,  and  as  an 
exhibit  marked  "  A."  are  to  be  read  as  part  of  this 


8.  It  was  proved  that  the  said  sum  of  IO9.  6d,, 
so  demanded  of  and  not  paid  by  the  said  Thomas 
Flight,  was  made  up  of  the  following  items  : — 

s.  d, 

1.  For  preiMunttion  of  notices,  forms  for  same, 

andpo8tac[e 3  6 

2.  Service  of  notices,  clerk's  time 2  6 

3.  For  summonses 2  0 

4.  Gtonend  oi&ce  ezpensea 2  6 

10    6 

Which  items  are  in  accordance  with  the  table  of 
fees  so  settled  by  the  said  Metropolitan  Board  of 
Works. 


9.  Evidence  was  given,  in  vindication  of  the 
reasonableness  of  the  said  table  of  fees,  that  the 
sum  of  lOtf.  6d.  demanded  of  the  said  Thomas 
Flight  was  a  fair  proportion,  if  he  was  liable  to 

Say  the  same,  to  require  him,  as  the  owner  of  a 
angerous  structure,  to  contribute  towards  the 
expenses  incurred  generally  by  the  said  Metro- 
politan  Board  of  Works  in  the  exercise  of  its  juris- 
diction over  the  dangerous  structures  of  the  metro- 
polis under  the  Metropolitan  Building  Act  1869, 
and  the  tables  marked  exhibits  B.  and  C.  accom- 
panying this  case,  and  to  be  read  as  part  of  it,  were 
put  in  evidence  to  support  this  view. 

In  reference  to  the  sum  of  21,  7«.  6d,  so  paid  as 
before  mentioned  to  the  said  Charles  Forster 
Hayward,  it  was  objected  on  the  part  of  the  de- 
fendant that  in  point  of  law  the  said  Charles 
Forster  Hayward  was  entitled  to  the  sum  of  2L 
and  no  more,  for  ail  or  any  services  he  might  have 
rendered  in  pursuance  of  the  requisition  from  the 
board  directmg  him  to  visit  and  report  on  the  said 
structure  situate  at  5,  Davey's-buildings,  Bedford- 
bury,  and  that  as  to  the  item  of  7«.  6d.,  "  to  attend- 
ing the  police  court  to  give  evidence,"  no  charge 
could  be  made  for  it.  1  made  an  order  on  the 
said  Thomas  Flight  requiring  him  to  pay  21,  of 
the  amount  claimed  in  the  said  account,  but  I 
made  no  order  as  to  the  sum  of  7«.  6d,  claimed  for 
attendance  at  the  police  court.  As  to  the  sum  of 
IDs,  6d,  it  was  contended  on  the  part  of  the  said 
Thomas  Flight,  the  owner  of  the  said  structure, 
that  the  said  Metropolitan  Board  of  Works  had  no 
power  to  make  any  such  charge;  that  the  only 
expenses  the  said  Thomas  Flight  could  be  called 
upon  to  pay  were  the  actual  expenses  incurred  by 
the  said  Metropolitan  Board  of  Works  for  work 
actually  done  upon  and  to  the  particular  structure 
situate  at  5,  Davey's-buildings,  Bedfordbury,  afore- 
said, of  which  he  was  the  owner.  That  the  said 
Metropolitan  Board  of  Works  had  no  power  to 
frame  a  table  of  fees  to  be  applied  generally,  but 
were  only  entitled  to  be  reimbursed  for  the  moneys 
actually  expended  in  each  individual  case,  and  that 
by  the  Metropolitan  Building  Act  1855  (Amend- 
ment Act),  any  expenses  incurred  by  the  board  in 
carrying  into  execution  part  2  of  the  said  Act  (being 
the  sections  relating  to  dangerous  structures) 
should  be  deemed  to  be  part  of  the  expenses  in 
carrying  into  execution  the  said  Act,  and  should  be 
raised  aud  paid  accordingly.  It  was  replied  on  the 
part  of  the  said  Metropolitan  Board  of  Works  that 
it  was  clear,  from  the  Metropolitan  Building  Act 
1855,  that  the  Legislature  intended  that  the  ex- 
penses incurred  by  the  authority  supervising  and 
controlling  the  dangerous  structures  of  the  metro- 
polis shovdd  be  borne  by  the  owners  or  occupiers 
of  such  dangerous  structures,  and  should  not  fall 
upon  the  rates.  That  by  sect.  4  of  the  Metro- 
politan Building  Act  1869,  powers  being  given  to 
the  said  board  over  all  the  dangerous  structures  of 
the  metropolis,  the  board  was  entitled  under  the 
13th  section  of  the  Metropolitan  Building  Act 
1855,  to  be  repaid  all  expenses  incurred  in  the 
exercise  of  those  powers;  that  from  the  said 
exhibits  B.  and  C.  it  was  clear  that  heavy  expenses 
had  been  entailed  upon  the  board  in  the  general 
exercise  of  its  control  and  supervision  of  the  dan- 
gerous structures  of  the  metropolis.  That  the 
items  set  out  in  the  table  of  fees  for  the  purpose 
of  meeting  these  expenses  had  been  fairly  and 
regularly  calculated  so  as  to  make  every  owner  or 
occupier  of  a  dangerous  structure  pay  his  fair  pro* 


834 


MAGISTRATES*  CASES. 


Q.B.] 


Tex  ILetsopoutan  Boasd  op  Wosks  (appa.)  v.  Fusht  (reap.)' 


[Q.B. 


portion  of  them  according  to  the  amount  of  the 
trouble  and  expenditure  to  which  he  might  put 
the  board;  that  the  charges  contained  in  the 
sum  of  lOff.  6(2.  were  reasonable  and  proper.  I 
refused  to  make  any  order  upon  the  said  Thomas 
Flight  in  reference  to  the  10«.  6d,  for  special  ser- 
vices. 

^  The  appellants  being  dissatisfied  with  mj  de- 
cision,  as  being  erroneous  in  point  of  law, 
ajpplied  to  me  in  writing  to  state  a  case  for  the 
opinion  of  the  Court  of  Queen's  Bench,  which  I 
now  do. 

The  question  for  the  opinion  of  the  court  there- 
fore is,  whether,  under  the  circumstances  before 
detailed,  I  was  right  in  refusing  to  make  an  order 
for  the  88.  6(2.  or  any  part  thereof,  the  sum  of  2$, 
costs  of  the  withdrawn  summons,  part  of  the  said 
sum  of  108.  6(2.,  not  being  in  contest  between  the 
parties. 

FfiEDK.  FlOW£BS. 

Philbrick,  on  behalf  of  the  appellants,  contended 
that  as  to  the  Ss.  6d.  the  magistrate  was  wrong  in 
refusing  to  make  an  order  for  the  payment  of  it 
by  the  respondent.  Sect.  69  of  the  Metropolitan 
Buildings  Act  1855  (18  &  19  Vict.  o.  122),  empowers 
the  commissioners  to  have  a  survey  made  of  dan- 
gerous structures.  By  sect.  71,  on  the  completion 
of  his  Purvey,  the  surveyor  employed  is  to  cer- 
tify to  the  commissioners  his  opinion  as  to  the 
state  of  the  structure.  By  sect.  72,  if  the  certi- 
ficate is  to  the  effect  that  the  structure  is  in  a 
dangerous  state,  the  commissioners  are  to  cause  it 
to  be  shored  up  or  otherwise  secured,  and  a  proper 
hoard  or  fence  to  be  put  up  for  the  protection  of 
passengers,  and  to  cause  notice  in  writing  to  be 
given  to  the  owner  or  occupier,  requiring^  him 
forthwith  to  take  down,  secure,  or  repair  the 
structure.  On  noncompliance  with  this  notice,  a 
justice,  by  sect.  73,  may  summon  the  owner  or 
occupier,  and  make  an  order  to  comply  with  the 
requisition.  By  sect.  78,  if  any  special  service  is 
required  to  be  performed  by  the  oistrict  or  other 
surveyor,  under  these  enactments,  for  which  no 
fee  is  specified  in  the  schedule,  the  Metropolitan 
Board  may  order  such  fee  to  be  paid  for  such  ser- 
vice as  they  think  fit ;  and  by  sect.  79,  all  fees  so 
paid  to  the  district  or  other  surveyor  are  to  be 
deemed  to  be  expenses  incurred  by  the  commis- 
sioners in  the  matter  of  the  dangerous  structure 
in  respect  of  which  such  fees  are  paid,  and  are  to 
be  recoverable  by  them  from  the  owner  accord- 
ingly. The  8s.  6(2.  in  respect  of  which  the 
magistrate  refused  to  make  the  order,  was  an 
expense  incurred  for  preparation  of  notices,  forms 
for  same,  postage,  clerk's  time  in  serving  notices, 
and  general  office  expenses,  which  are  clearly  ex- 
penses incurred  by  the  commissioners  "in  the 
matter  of  the  dangerous  structure,"  and  therefore 
within  the  provisions  of  the  Act,  which,  in  this 
respect  are  not  altered  by  the  amending  Act  of 
1869  (32  &  33  Vict.  c.  89).  [Quain,  jT-Sow  can 
you  be  entitled  to  28. 6(2.  for  general  office  expenses, 
m  addition  to  28.  for  the  time  of  the  clerk  who 
served  the  particular  notice?  Blackbukn,  J. — If 
every  owner  kept  his  structure  in  good  order,  the 
general  office  expenses  would  still  go  on  as  before ; 
and,  if  the  appellant's  contention  on  this  point  be 
rieht,  in  case  there  was  a  single  defaulter,  the 
whole  of  the  general  office  expenses  would  have  to 
be  borne  by  hira.]  The  appellants  will  not  insist 
on  the  respondent's  liability  to  pay  the  28.  6(2.  for 


meral  office  expenses ;  neither  will  they  contend 
Tor  his  liability  to  pay  the  28.  for  the  with- 
drawn summons.  They  insist,  however,  on  their 
right  to  be  paid  the  other  two  items,  amounting 
to6ff. 

Waddy,  for  the  respondent,  relied  on  the  lan- 
guage of  sect.  73  of  the  Act  of  1855,  which  enacts 
that  "  if  the  owner  or  occupier,  to  whom  notice  is 
given  as  last  aforesaid,  fails  to  comply,  as  speedily 
as  the  nature  of  the  case  permits,  with  the  requisi- 
tion of  such  notioi,  the  said  commissioners  may 
make  complaint  thereof  before  a  justice  of  tfaye 
peace;  and  it  shall  be  lawful  for  such  justice  to 
order  the  owner,  or  on  his  default  the  occupier  of 
any  such  structure,  to  take  down,  repair,  or  other- 
wise secure,  to  the  satisfaction  of  the  surveyor 
who  made  such  survey  as  aforesaid,  or  of  such  other 
surveyor  as  the  said  commissioners  may  appoint, 
such  structure  or  such  part  thereof  as  appears  to 
him  to  be  in  a  dangerous  state,  within  a  time  to  be 
fixed  by  such  justice ;  and  in  case  the  same  is  not 
taken  down,  repaired,  or  otherwise  secured  within 
the  time  so  hmited,  the  said  commissioners  may, 
with  all  convenient  speed,  cause  all  or  so  much  of 
such  structure  as  is  in  a  (langerous  condition,  to  be 
taken  down,  repaired,  or  otherwise  secured  in  such 
manner  as  may  be  requisite ;  and  all  expenses  in- 
curred by  the  said  commissioners  in  respect  of  any 
dangerous  structure,  by  virtue  of  the  second  part 
of  this  Act,  shall  be  paid  by  the  owner  of  sxuAl 
structure,  but  without  prejudioe  to  his  right  to 
recover  the  same  from  any  lessee  or  other  person 
liable  to  the  expenses  of  repairs."  It  is  submitted 
that  the  expenses  referred  to  in  the  latter  part  of 
this  section  are  expenses  incurred  in  the 'doing  of 
the  requisite  repairs,  not  in  the  way  of  office  ex- 
penses— expenses  incurred  in  actually  doinff  what 
the  owner  should  have  done.  FQuaiit,  J. — ^The 
words  are,  "  incurred  in  respect  of  the  dangerous 
structure — ^not  "  paid."]  Even  supposing  that  the 
commissioners  could  recover  such  expenses  from 
the  owner,  under  the  Act  of  1855,  it  .is  submitted 
that  this  is  altered  by  sect.  5  of  the  amending  Act 
of  1869,  which  provides  that  "all  payments  di- 
rected by  part  2  of  the  Metropolitan  Building  Act 
1855,  as  amended  by  this  Act,  to  be  made  by  the 
Metropolitan  Board  of  Works  in  respect  of  any 
structure  situate  within  the  limits  of  that  Act.  and 
not  within  the  city  of  London,  and  all  expenaes  in- 
curred by  the  said  board  in  carrying  into  execution 
part  2  of  the  said  Act,  shall  be  deemed  to  be  part 
of  their  expenses  in  carrying  into  execution  the 
said  Act,  and  shall  be  raised  and  paid  acocrd- 
ingly. 

BLACKBT7Bir,  J.— The  case  must  go  back  to  the 
magistrate,  with  our  opinion  that  as  to  the  6f. 
he  was  wrong,  but  as  to  the  28.  6(2.  that  he  waa 
right. 

Lt78H  and  QuAiir,  JJ.  concurred. 

Case  remitted  accordingly. 

Attorney  for  appellants,  W.  W.  Smith, 
Attorney  for  respondent.  Bait. 
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OOUBT    OF    SZCKBQUEB. 

Baported  bj  T.  W.  Bajukdmbm  and  U.  LnoH,  Eflqjn. 
BftRisier»«t'Law. 


Friday,  Nov.  14,  1873. 

Thb  Matob  and  Corpobatiov  of  Kidbbbminstbb 

V,  EDlrdwick. 

Corporation  —  Parol  contract  —  Muttudity  —  Part 
performance — Corporate  seal — Town  clerk — Au- 
thority of— Agent  appointed  wider  seal, 

Inpuriuanee  of  a  resolution  of  the  town  council  of 
Jl,  passed  onthel7ih  July  1872,  and  entered  vn 
ike  corporation  hooks,  and  sealed  with  the  corpo- 
rate seal,  a  market,  and  the  toUs  thereof,  belong^ 
ing  to  the  corporation,  were,  on  the  ISth  July  1872, 
put  up  to  lease  by  auction  for  the  term  of  one  year, 
vnih  an  option  to  the  lessee  to  eostend  the  term  to 
three  years.  By  the  conditions  of  a/uction  a  lease 
vfas  to  be  granted  on  or  before  the  17th  Aug.  1872, 
the  rent  to  be  paid  by  equal  monthly  pawnents, 
the  first  payment  to  be  made  to  the  derk  of  the 
lessors  "  immediately  on  thefaU  of  the  hammer," 
and  the  lessee  to  be  alwafys  one  month! s  rent  m 
advance ;  and  in  case  of  failure  by  the  lessee  to 
perform  any  of  the  conditions,  the  rent  then 
already  paid  was  to  be  ahsolutelu  forfeited,  and 
ike  lease  to  be  null  and  void.  The  lessee  was  also, 
**  at  the  fall  of  the  hammer,"  to  prodv^ee  two  sure- 
ties, to  be  approved  of  by  the  lessors  or  Iheir 
derk,  for  the  payment  of  rent  and  perfomumee  of 
covenants,  and  who  were  also  fortJwoith  to  sign  the 
conditions  and  lease. 

The  defendant,  as  the  highest  bidder,  became  the 
purcMcuer  or  renter  of  the  said  market  and  toUs 
for  one  year^  and  tnereupon  the  contract  at  the 
foot  of  tJie  conditions  was  signed  by  him,  and  also 

.  by  the  town  derk,  although  the  latter  was  not 
authorised  by  the  corporation  under  seal  so  to  do. 
The  defendant  also  paid  one  month's  rent  in 
advance  to  the  town  clerk;  but,  not  being  pre- 
pared with  the  required  sureties,  a  weeJ^s  time  was 
given  to  him  by  the  town  derk  toproduce  them,  which 
period  was  subsequently  further  exterided.  A  report 
of  the  ahove  lettings  to  the  defendant,  and  his  pay* 
ment  of  the  month's  rent,  was  made  to  the  corpo- 
ration, and  was  adopted  by  them  by  a  resolu- 
tion of  the  7th  Aua.  1872,  entered  in  the  cor- 
poraiwn  books,  ana  sealed  with  the  corporation 
seal. 

By  some  mistake  the  keys  of  the  market  buildings 
were,  without  the  authority  of  the  corporation,  \ 
and  contrary  to  the  instructions  of  the  town  clerk, 
handed  by  the  market  keeper  to  the  defendant,  who 
retained  them  for  some  days,  but  who  never  other- 
wise obtained  possession  of  the  market,  and  never 
received  any  toUs.  The  defendant  finally  faiM 
to  produce  his  sureties,  the  corporation  relet  the 
premises  to  another  person,  and  brought  an  action 
against  the  defendant  to  recover  dam^es  for  his 
breach  of  contract. 

Held  by  the  Court  of  Exchequer  (Kdly,  O.B.  and 
Pigott  and  PoUock,  BB.),  that,  as  the  contra^ 
was  not  under  the  corporation  seal,  or  signed  by 
an  a^ent  of  the  corporaMon  duly  and  expressly 
antJiorised  by  them  under  seal  for  thai  purpose, 
and  as  the  resolution  of  the  7th  Aug.  was  after  the 
breach,  and  so  too  late  to  operale  as  a  ratification, 
and  there  was  no  such  part  performance  as  to 
entitle  the  defendant  in  equity  to  a  specific  perform- 
ance on  the  part  of  the  plaintiffs,  the  contract  was 


void  for  want  of  mntualUy,  and  the  plaintiffs* 
action  thereon  was  not  sustainable. 
Per  KeUy,  C.B. — The  town  derk,  although  he^  is  the 
agent  and  representative  of  the  corporation  for 
many  purposes,  is  not  their  agent  to  make  any 
control  for  the  sale  or  letting  of  lands,  or  the 
leasing  of  any  incorporeal  hereditaments,  unless  he 
is  duly  and  expressly  authorised  under  the  seal  of 
the  corporation  for  that  purpose. 
Wood  V.  Tate  (2  Bos.  ^  Pul.  N.  B.  247)  and  The 
Ecclesiastical  Commissioners  v.  Merrall  (L.  Rep. 
4  Ex.  162 ;  38,  L.  J.  93  Hx.)  and  other  similar 
cases  distinguished. 
The  Fishmongers  Company  v.  Robertson  (5  M.  ^ 
Or.  131 ;  12  L.  J.,  N.  8.,  185,  0.  P.)  and  The 
Gk)vemor  and  Company  of  the  Copper  Miners  of 
England  v.  Fox  (16  Q.  B.  229  ;  20  L  J.  174,  Q.  B.) 
considered  and  commented  on. 
This  was  an  action  by  the  Mayor  and  Corporation 
of  the  Borough  of  Kidderminster,  suing  as  the 
Local  Board  of  Health  for  that  borough,  against 
the  defendant,  to  recoyer  damages  from  him  for 
an  alleged  breach  of  a  contract  by  him  to  take, 
as  the  lessee  thereof  from  the  plaintiffs,  at  a  yearly 
rent,  the  market  and   market  tolls  of  the  said 
borough. 

The  declaration  charged  that  the  plaintiffs,  as 
and  being  the  Local  Board  of  Health  for  the 
Borough  of  Kidderminster,  were  possessed  of,  and 
entitled  to,  a  certain  public  mancet,  and  to  take 
the  tolls  in  respect  thereof  and  therein,  and  caused 
the  said  market  and  tolls  to  be  put  up  to  be  let  on 
lease  hj  public  auction  on  the  18th  July  1872,  for 
a  certam  term,  to  wit,  from  the  18th  July  1872, 
to  the  18th  July  1873,  upon  (amongst  other)  con- 
ditions, that  the  highest  bidder  should  be  the  pur- 
chaser or  renter  of  the  said  tolls  for  the  said  term, 
and  that  on  or  before  the  17th  Aug.  then  next, 
the  plaintiffs,  as  such  local  board,  should  grant 
and  execute  a  lease  of  the  said  premises  to  the 
farmer  or  renter  thereof,  and  that  the  rent  to  be 
reseryed  by  the  said  lease  should  be  paid  by  equal 
monthly  payments,  the  first  payment  thereof  to 
be  made  to  the  clerk  of  the  lessors,  or  to  the 
auctioneer,  immediately  on  the  fall  of  the  hammer,  and 
that  the  lessee  must  always  be  one  quarter's  rent 
in  adyance,  and  enter  into  a  contract  to  that  effect ; 
and  that  if  the  lessee  should  at  any  time  neglect 
to  pay  any  or  either  of  such  monthly  payments 
when  and  as  the  same  should  become  due,  or  fail 
to  perform  tJie  said  conditions,  the  rent  then  already 
paid  should  be  al)8olutely  forfeited  to  the  lessors, 
and  the  lease  so  to  be  granted  as  aforesaid,  should 
thenceforth,  at  the  option  only  of  the  lessors,  be 
null  and  yoid,  and  the  lessors  in  either  case,  should 
be  at  liberty,  without  suit  at  law  or  in  equity,  to 
enter  immediately  into  the  receipt  of  the  rents 
then  happening  to  be  due,  or  to  grow  due,  or  to 
relet  the  same  premises,  or  any  part  thereof,  to 
any  other  tenant,  as  the  case  might  be,  and  all 
losses,  costs,  damages,  and  expenses  attending  the 
nonperformance  of  the  said  conditions,  &c.,  should 
be  made  eood  by  the  defaulter;  and  that  the 
lessee  of  the  said  tolls,  on  the  fall  of  the  hammer, 
should  produce  two  sureties,  to  be  approyed  of  by 
the  lessors,  or  their  clerk,  for  the  due  payment  of 
the  rent  and  performance  of  the  coyenants,  to  be 
reseryed  and  contained  in  the  said  lease,  and  who 
should /or^^tot^^  sign  tlie  said  conditions  and  the 
said  lease.  The  declaration  then  alleged  that  the 
defendant  was  the  highest  bidder  for  the  said  pre- 
mises, and  then  agre^  with  the  plaintiffs  to  take 
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the  same  on  lease  for  the  said  term,  at  the  yearly 
rent  of  350Z.,  and  to  execute  a  lease  containing  the 
stipulations  contained  in  the  said  conditions,  Ac., 
ana  then  paid  the  first  monthly  payment  of  rent 
in  advance;  and  before  suit  all  conditions,  &c, 
were  fulfilled,  &c.,  to  entitle  the  plaintiffs  to  have 
the  defendant  produce  two  sureties  as  aforesaid, 
and  take  the  premises  on  lease  as  aforesaid,  and 
accept  such  lease  as  aforesaid ;  and  to  entitle  the 
plaintiffs  to  brine  and  maintain  this  action  for  the 
breaches  hereinalter  mentioned,  yet  the  defendant 
refused  to  produce  such  sureties,  and  to  take  the 
said  premises  on  lease,  and  wholly  dispensed  with 
the  tender  of  any  lease,  and  refused  to  accept  the 
same,  and  to  pay  any  further  rent,  whereby,  &c, 
(assignment  of  damages). 

The  defendant  pl^ded  various  pleas,  namely: 
First,  a  denial  of  tne  agreement ;  secondly,  traver- 
singthe  plaintiffs'  possession  of  the  market  and  tolls ; 
thirdly,  denying  their  readiness  and  willingness 
to  lease ;  fourthly,  an  equitable  plea  that  the  plain- 
tiffs waived  and  dispensed  with  the  performance 
of  the  conditions  with  respect  to  the  production 
by  the  defendant  of  the  two  sureties,  and  notwith- 
standine  that  he  did  not  produce  them  at  the  fall 
of  the  hammer,  and  that  the  lease  was  not  signed 
by  such  sureties,  the^  plaintiffs  elected  not  to  re- 
scind the  said  alleged  contract,  but  elected  to  go 
on  with  the  same,  and  accepted  and  received  from 
the  defendant  the  first  monthly  payment  of  rent, 
&c.,  and  afterwards  let  the  defendant  into  the  pos- 
session of  the  premises  and  receipt  of  the  said 
tolls,  and  afterwards,  and  before  any  breach  by  the 
defendant,  the  plaintiffs  refused  to  execute  any 
lease,  or  to  accept  any  sureties,  and  discharged 
the  defendant  from  producing  them  and  paying 
any  further  rent ;  that  the  defendant  did  not  dis- 
pense with  the  tender  of  the  lease,  nor  refuse  to 
accept  the  same,  nor  refuse  to  pay  any  further 
rent ;  fifthly,  never  indebted. 

At  the  trial  of  the  action  before  Honyman,  J.,  at 
the  last  summer  assizes  at  Worcester,  the  follow- 
ing appeared  to  be  the  facts  of  the  case:  The 
plaintiffs  (the  mayor  and  corporation  of  the 
borough  of  Kidderminster)  were,  under  the  provi- 
sions of  the  Public  Health  Act  1848  (11  &  12  Vict. 
c.  63),  the  Local  Board  of  Health  for  the  said 
borough,  and  had,  in  the  year  1869,  under  the 
Local  Government  Act  1868  (21  &  22  Vict.  c.  98), 
sect.  50,  and  the  provisions  of  The  Markets  and 
Fairs  Clauses  Act  1847  (10  &  11  Vict.  c.  14)  con- 
structed and  established  a  public  market  for  the 
sale  of  cattle,  sheep,  vegetables,  and  other  matters 
and  things.  They  appointed  a  collector  to  receive 
and  collect  the  tolls,  and  kept  the  market  in  their 
own  hands.  The  collector  having  resigned  his 
office  in  June  1872,  the  plaintiffs  decided  on  putting 
up  the  market  and  market  tolls  to  auction,  and 
accordingly  at  a  monthly  meeting  of  the  "  general 

Purposes  committee  "  of  the  town  council  on  the 
7th  July  1872,  a  resolution  was  duly  come  to, 
whereby  it  was  resolved  that  Messrs.  Downton  and 
Sons,  auctioneers,  at  Kidderminster,  should  be 
instructed  to  offer  the  market  and  market  tolls 
and  weighing-machine,  &c.,  for  sale  for  a  term  of 
years,  on  the  following  day.  That  resolution  was 
duly  entered  in  a  minute-book  kept  for  the 
purpose  of  and  containing  a  record  of  the  proceed- 
ings of  the  corporation,  and  was  signed  by  the 
chairman  of*  the  meeting,  and  sealed  with  the 
corporation  seal. 
In  pursuance  of  that  resolution  the  market  and 


tolls,  &C.9  were  put  up  to  auction  by  Downton 
and  Sons  on  the  l8th  July  1872,  and  at  that  auction 
the  defendant  was  the  highest  bidder  for,  and  be- 
came the  purchaser  or  renter  of,  the  market  and 
tolls,  at  the  rent  or  sum  of  350{.  for  one  year,  from 
the  18th  July  1872,  with  power  to  the  lessee  to 
extend  the  term  to  three  years  at  his  option.  The 
conditions  under  which  the  premises  were  put  up 
to  auction  provided  (amonscst  other  things)  that 
the  highest  bidder  should  be  the  purclukser  or 
renter  of  the  lots  in  question  for  the  said  term,  and 
that  the  plaintiffs  would,  on  or  before  the  7th  Ant;. 
1872,  execute  a  lease  thereof  to  him ;  the  rent  to  be 
reserved  by  such  lease  to  be  paid  by  equal 
monthly  payments,  the  first  payment  thereof  to  be 
made  to  the  clerk  of  the  lessors,  or  to  the  anc- 
tioneers,  "immediately,  cU  the  faU of  the  hammer" 
and  that  the  lessee  must  always  be  one  month's 
rent  in  advance,  and  enter  into  a  covenant  to  that 
effect ;  and  if  he  should  at  any  time  neglect  to  pay 
any  of  the  said  monthly  instalments,  or  &il  to 
perform  any  of  the  said  conditions,  the  rent  then 
already  paid  should  be  absolutely  Jfwfeited  to  the 
lessors,  and  the  lease  so  to  be  granted  be  thence- 
forth absolutely  null  and  void,  Ac.,  and  the  lessors 
might  at  once  re-enter  or  re-let  the  said  premises, 
Ac.  And  that  the  lessee,  "  on  the  faU  o/ihe  ham- 
mer,*' should  produce  two  sureties,  to  be  approved 
of  by  the  lessors  or  their  clerk,  for  the  due  pay- 
ment of  the  rent,  and  performance  of  the  covenants 
to  be  contained  and  reserved  in  the  lease,  and 
who  should  also  forthwith  sign  the  said  conditions 
and  the  said  lease. 

At  the  conclusion  of  the  auction  the  defendant 
signed  a  contract  containing  the  above  conditions, 
which  was  also  signed  by  the  town  clerk,  on  the 
part  of  the  plaintiffs,  but  he  was  not  authorised 
or  enipowered  by  the  corporation  under  seal  so  to 
do.  The  defendant  then,  on  being  required  to  p%y 
the  month's  rent  in  advance,  and  to  produce  his  two 
sureties,  replied  that  he  was  not,  at  the  moment, 
pi<epared  to  do  either  of  those  things,  but  would 
do  so  on  the  following  day.  On  the  next  day,  the 
19th  July,  the  defendant  callod  upon  the  town 
clerk,  and  paid  to  him  the  first  month's  rent^ 
amounting  to  29Z.  38. 4id,  He  was  not,  however, 
provided  with  the  recjuired  sureties,  and  a  week's 
time  was  given  to  him  to  procure  them.  On  the 
27th  July,  the  defendant  wrote  to  the  town  clerk 
stating  his  continuing  inability  to  find  sureties, 
and  that,  therefore,  he  feared  he  "must  neces- 
sarily fail  in  taking  to'  the  market."  To  that 
letter  the  clerk  replied  on  the  3rd  Aug.,  that  un- 
less the  defendant  at  once  complied  with  the  con- 
ditions, and  found  the  two  sureties,  the  deposit 
would  be  forfeited,  and  the  tolls  would  be  re-let, 
and  the  defendant  be  held  liable  for  any  loss ;  and 
in  answer  to  that  letter  the  defendant,  on  the  4th 
Aug.,  wrote  expressing  his  inability  to  find  the 
sureties,  his  regret  at  having  been  so  foolish  as  to 
bid  for  the  market  and  tolls,  and  beg^ng  the  cor- 
poration to  deal  as  leniently  with  him  as  they 
possibly  could  do  under  the  circumstances.  The 
time  for  finding  the  sureties  was  further  extended 
to  the  9th  Sept.  On  the  7th  Aug.,  at  a  meeting 
of  the  town  council,  a  report  of  the  letting  of  the 
market  and  tolls,  &o,,  by  auction,  to  the  defen- 
dant, and  the  payment  by  him  of  the  month's  rent 
in  advance,  and  his  &ilure  hitherto  to  find  sure- 
ties, as  hereinbefore  mentioned,  was  read,  and 
approved  and  adopted ;  and  a  resolution  to  that 
effect  was  unanimously  passed,  which  resolution 
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was  also  entered  in  tbe  minnte  book,  signed  by 
the  chairman,  and  sealed  with  the  corporate 
seal 

It  appeared  that  the  keys  of  the  market  had 
been  handed  over  to  the  defendant  under  some 
mistake  on  the  part  of  the  keeper  of  the  market, 
bnt  without  the  sanction  or  express  authority  of 
the  corporation  ;  and,  M  a  matter  of  fact,  the  de- 
fendant never  obtained  from  the  corporation  the 
actnal  possession  of  the  market  buildings,  and 
never  was  in  the  receipt  of  the  tolls. 

As  the  defendant  finally  failed  to  produce*  any 
sureties,  the  plaintiffs,  as  they  were  empowered  to 
do  by  the  conditions  under  which  the  defendant 
bid,  and  to  which  he  had  become  subject,  re-let  the 
premises  to  another  person  at  a  sum  less  than  that 
at  which  the  defendant  had  become  the  purchaser. 
They  also  retained  the  month's  rent  which  the 
defendant  had  paid  in  advance  as  a  deposit,  and  at 
length,  in  November  1872,  brought  the  present 
action  against  him  to  recover  the  loss  incurred  by 
them  in  oonsec^uenoe  of  the  defendant's  breach  of 
contract  in  failing  to  produce  his  sureties  and  take 
to  the  market. 

The  defendant  set  up  as  a  defence  in  answer  to 
the  action  that  the  contract  was  void  as  it  was  not 
under  seal,  and  also  because  there  was  a  want  of 
mutuality  in  the  matter  between  himself  and  the 
plaintiffs.  The  plaintiffs,  however,  obtained  a 
verdict  for  45Z.,  and  leave  was  reserved  to  the 
defendant  to  move  to  enter  a  nonsuit  or  a  verdict 
for  himself  on  the  above  ground. 

A  rule  to  that  effect  was  accordingly  obtained, 
agunst  which 

B,  Vaughan  WHUame  (with  him  were  Powell, 
Q.C.  and  /.  0.  Qriffits)  for  the  plaintiffs,  now 
showed  cause. — If  it  be  conceded,  for  the  argu- 
ment's sake,  that  the  affixing  of  the  corporate 
seal  was  necessary  to  the  effecting  a  valid  con- 
tract in  this  case,  yet  nevertheless  the  resolu- 
tion of  the  17th  July  was  a  valid  appointment, 
under  seal,  by  the  corporation,  of  an  agent  to  act 
for  them  in  the  letting  of  these  premises,  and 
therefore  his  subsequent  acts,  whetner  under  seal 
or  not,  would,  it  is  submitted,  bind  the  plaintiffs. 
[Kbllt,  C.B. — ^You  contend  that  a  contract  by  a 
corporation  not  under  seal,  is  binding  on  that  cor- 
poration if  it  be  entered  into  by  an  agent  on  their 
behalf,  duly  appointed  by  the  corporation  for  that 
purpose  by  a  resolution  under  seal  P]  That  is  the 
contention  on  the  part  of  the  plaintiffs.  \_Ansiie  for 
the  defendant,  contra, — ^the  person  who  signed  the 
contract  on  behalf  of  the  corporation  was  Mr. 
Morton  the  town  clerk,  and  not  Messrs.  Downton 
the  auctioneers,  who  were  the  agents  named  in 
the  resolation  of  the  17th  July.]  Then  secondly, 
if  that  be  so  yet,  nevertheless,  the  contract  is  still 
a  valid  and  binding  contract,  inasmuch  as  it  was 
fally  adopted,  ratified,  and  confirmed  by  the  cor- 
poration afterwards  in  their  resolution,  also  under 
seal,  of  the  7th  Aug.  A  subsequent  seeded  ratifica- 
tion of  a  previous  parol  contract  is  sufficient  to 
make  such  contract  a  binding  one.  If  that  were 
not  so,  a  corporation  could  never  sell  by  auction, 
or  appoint  an  agent,  or  comply  with  the  Statute  of 
Frauds.  It  does  not  lie  in  the  mouth  of  the 
party,  who  has  committed  the  breach,  to  say  that 
the  other  party  cannot  ratify  the  conteact  because 
of  the  breach,  especially  when,  at  the  very  moment, 
he  himself  was  seeking  for  indulgence,  which  was 
granted  to  him.  At  all  events  it  was  an  offer  not 
rescinded,  and  continuing  down  to  the  7th  Aug., 
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when  it  was  ratified  and  adopted,  and  the  Statute  of 
Frauds  was  fully  satisfied.  But,  thirdly,  it  is  sub- 
mitted that  here  there  was  such  a  part  performance 
of  and  under  the  agreemeht  as  to  raise  an  equitable 
obligation  upon  the  corporation  to  grant  a  lease, 
and  to  induce  a  court  of  equity  to  decree  specific 
performance  against  them  at  the  suit  of  the  defen- 
dant. There  was  part  performance,  first  in  the 
payment  and  acceptance  of  the  market  rent,  and 
secondly,  in  the  defendant  having  possession  of 
the  premises.  He  had,  and  kept,  the  keys  of  the 
market ;  whether  they  were  delivered  to  him  by  the 
clerk  or  not  is  immaterial ;  he  was  in  possession 
to  the  exclusion  of  the  corporation,  and  is  estopped 
from  saying  he  was  not.  Up  to  the  7th  Aug., 
though  the  defendant  had  not  produced  his  sureties, 
the  plaintiffs  were  treating  the  contract  as  partly 
performed.  They  might  have  ousted  him  at  once 
on  his  first  breach  after  the  fall  of  the  hammer, 
but,  with  full  knowledge  of  the  facts,  they  permitted 
him  to  sign  the  contract,  and  to  pay  the  month's 
rent,  and  then  extended  the  time  for  his  finding 
sureties  from  time  to  time  to  the  10th  Sept. 
Where  a  contract  is  varied  by  the  conduct  of 
the  parties,  equity  will,  where  there  has  been 
part  performance,  enforce  it  as  varied;  and 
nere,  on  the  dd^endant  producing  his  sure- 
ties on  the  9th  Sept.,  equity  would  have 
enforced  specific  performance,  although,  by  the 
original  contract,  the  sureties  were  to  appear  ''  on 
the  fall  of  the  hammer."  The  following  cases  are 
authorities  for  the  proposition  contended  for  under 
the  third  head  of  my  argument: 

The  EceUsioBUcal  OomnniiBionon  v.  Iftftrall,  L.  Bep 

4  Ex.  162 ;  88  L.  J.  93,  Ex. ; 
Wood  V.  Tats,  2  Bob.  &,  Pal.  N.  B.  247 ; 
Lester  v.  Foxeroft  (and  oases  there  oollaoted),  1  Wh.  & 

Tnd.,  L.  C.  in  Eq.  4th  edit.  p.  768,  (reported  1  CoUea 

P.  C.  108) ; 
Earl  of  Oxford* 8  Caee,  2  lb.  601  (reported  1  Ch.  Bep.  1); 
N\i/nn  V.  Fabian  (before  Lord  Cranworth,  L.  C.)  18 

L.  T.  Bep.  N.  S.  348 ;  L.  Bep.  1  Ch.  App.  34 ;  35 

L.  J.  140,  Ch;  14  L.  T.  Bep.  N.  S.  343. 

[PiGOTT,  B.  r^erred  to  the  judgment  delivered 
bv  Tindal,  O.J.  in  the  case  of  The  Fishmongers* 
Uompany  v.  Robertson  (5  Man.  Sd  Gr.  131 ;  12  L.  J., 
N.  S.,  Ib6,  0.  P.)]  The  proposition  there  laid  down 
by  that  learned  judge  that,  where  the  persons  who 
are  parties  to  the  contract  with  the  corporation,  have 
received  the  benefit  of  the  consideration  moving 
from  the  corporation,  they  are  bound  by  the  con- 
tract, and  liable  to  be  sued  by  the  corporation, 
was  admitted  to  be  good  law  in  Doe  dem.  Penning- 
ton and  others  v.  Taniere  (12  Q.  B.  998;  18  L.  J. 
4&,  Q.  B.).  [Kelly,  O.B.— There  the  corporation 
could  not  have  turned  the  man  out  of  possession.] 
Nor  could  they  have  done  so  here.  [Kbllt,  O.B. — 
Ton  must  not  assume  as  a  fact  that  which  is  denied 
by  the  other  side,  viz.,  that  the  defendant  was  ever 
let  into  possession.  Pollock,  B. — In  the  judgment 
in  The  Fishmongers*  Oompa/ny  v.  Robertson,  at  p. 
•194  of  6  Man.  &  Gr.,  and  p.  198  of  12  L.  J.,  O.P., 
Tindal,  C.J.  sa;^s,  ''It  may  possibly  be  the  case 
that,  up  to  the  time  of  the  corporation  adopting 
the  contract  by  performing  the  stipulations  on 
their  part,  there  was  a  want  of  mutuality,  from 
the  circumstance  of  the  corporation  not  being 
compellable  to  perform  their  contract,  and  that 
the  defendant  might  have  had,  during  that 
interval,  the  power  to  retract  and  insist  that 
the  undertaking  amounted  to  a  nud/um  pactum 
only ;  but  af%er  the  adoption  of  the  contract  bj 
the  corporation,   by  the   performance   on   their 
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part,  on  the  general  principles  of  reason,  the  right 
to  set  np  such  a  defence  appears  altogether  to 
fail."  So  it  may  be  here  that  all  that  this  defen- 
dant would  have  a  right  to  would  be  to  have  the 
deposit  returned ;  but  not,  since  the  sureties  were 
never  found,  to  have  the  contract  can*ied  out,  and 
so  there  might  be  no  correlative  right  of  action  by 
the  plaintiffs  to  enforce  their  contract  at  law.] 
At  the  "  fall  of  the  hammer"  there  was  a  contract 
which  was  subsequently  made  good  by  part  per- 
formance on  both  sides.  The  case  of  Tlie  Eccle- 
siastical Commissioners  v.  Merrall  {ubi  sup.)  does 
away  with  the  objection  urged  on  the  other  side, 
of  a  want  of  mutuality,  and  is  an  authority  for  the 
proposition  that  there  is  sufficient  mutuality  if  the 
obligation  be  legal  on  the  one  side  and  equitable 
on  the  other;  and  the  other  cases  which  I  have 
cited  support  that  proposition.  [Pollock,  B. — 
No  doubt,  if  the  conduct  of  the  parties  were  such 
as  would  lead  the  court  to  hold  the  contract  esta- 
blished, then  the  corporation  could  not  say  that 
they  were  not  bound ;  but  here  the  utmost  that 
the  defendant  would  be  entitled  to,  looking  at  the 
facts,  would  be  a  return  of  the  deposit.  Pioott, 
B. — By  the  conditions,  it  becomes  a  penalty  and  is 
i'orfeited  on  the  defeudant'b  failing  to  perform  the 
contract.]  The  present  case  is  not  within  any  of 
the  cases  where  part  performance  has  been  held 
to  be  no  ground  for  relief  in  equity.  The  first 
case  is  that  where  the  payment  of  part  of  "  the 
consideration  money  "  is  not  a  part  performance 
to  avoid  the  Statute  of  Frauds ;  but  in  the  present 
rase  it  is  rent  and  not  "consideration  money." 
The  next  case  is  that  of  a  void  lease,  and  posses- 
sion granted,  where  a  continuing  in  possession  is 
not  enough,  because  it  is  an  equivocal  act ;  but 
not  BO  the  payment  of  rent,  which  was  decided  in 
Nunn  V.  Fabian  (ubi  sup.)  to  be  sufficient;  and 
there  can  be  no  dispute,  in  the  present  case,  under 
what  agreement  the  rent  was  paid  and  received. 
Lastly,  this  case  comes  within  the  class  of  cases 
whicn  show  that,  where  a  (corporation  is  created  to 
do  certain  acts,  they  may  do  the  authorised  acts 
without  a  sealed  contract.  The  plaintiffs  here 
were  acting  as  a  board  of  health  under  the  statute, 
by  virtue  of  which  alone  they  are  enabled  to  take 
these  tolls ;  and  it  is  admitted,  on  both  sides,  that 
they  had  a  statutory  right  to  take  and  to  lease 
them.  [Pollock,  B. — ^The  principle  you  refer  to 
applies  solely  to  iradvng  corporations.]  It  is  sub- 
mitted that  there  is  no  good  reason  why  that 
should  be,  nor  can  I  see  any  distinction  between 
the  cases.  It  is  a  general  rule  not  confined  to  any 
particular  corporation.  In  the  most  recent  case 
on  the  subject.  The  South  of  Ireland  Colliery  Com- 
pany {Limited)  v.  Waddle,  in  the  Exchequer 
Chamber,  on  appeal  from  the  Common  Pleas, 
Cockburn,  C. J.,  speaks  of  the  rule  as  "  a  relic  of 
barbarous  antiquity :"  (L.  Rep.  4  C.  P.  617 ;  38 
L.  J.  338,  C.  P ;  18  L.  T.  Bep.  N.  S.  406). 

Anstie  (with  him  were  HudcUeston,  Q.C.  and 
Monkey)  for  the  defendant,  contra,  was  not  heard 
in  support  of  his  rule. 

Kellt,  C.B. — I  am  of  opinion  that  the  defen- 
dant's rule  should  be  made  absolute  to  enter  a 
nonsuit  in  this  case,  on  the  ground  that  the  con- 
tract, not  having  been  under  the  seal  of  the  cor- 
poration, the  corporation  themselves  have  no 
power  to  enforce  it;  and  inasmuch  as  it  could 
not,  for  the  same  reason,  have  been  enforced  on  the 
part  of  the  defendant,  therefore  there  is  no 
mutuality,  and  the  action  is  not  maintainablo.  The 


action  was  brought  to  recover  damages  for  the 
alleged  breach  of  an  agreement  by  the  defendant 
to  take  the  market  and  tolls  at  Eadderminster. 
The  contract  appears  to  have  been  made  under  the 
following  circumstances.  [His  Lordship  stated 
the  facts  as  set  out  above.]  The  defendant 
sets  up  as  a  defence  to  this  action,  and  that  is 
really  the  only  defence  which  we  are  now  called 
upon  to  consider,  that  there  was  no  mutuality  in 
this  agreement ;  that  it  was  an  agreement  by  parol, 
or  in  writing  only,  and  that  there  was  no  agreement 
under  seal  to  which  the  plaintiffs  were  parties  in  the 
eye  of  the  law,  and  consequently  that  there  was 
no  mutuality ;  and  that,  inasmuch  as  he  could  not 
have  compelled  them  to  execute  the  lease,  which 
was  the  consideration  of  the  contract,  the  plaintiffs 
are  not  entitled  to  maintain  an  action  against  him 
for  breach  of  the  contract,  in  the  non-production 
of  his  sureties,  and  their  non-execution  of  the 
agreement.  Now,  it  has  been  contended,  in  a  very 
able  argument,  by  Mr.  Yaughan  Williams,  in  the 
first  place,  that,  the  authority  to  the  auctioneers  to 
put  this  market  and  the  tolls  up  to  auction,  and  to 
sign  any  agreement  that  might  be  made  to  carry 
the  sale  and  purchase  into  effect,  having  been  given 
by  a  resolution,  under  seal,  on  the  part  of  the 
corporation,  that  is  sufficient  to  give  effect  to  the 
contract ;  and  that  thus,  in  contemplation  of  law, 
the  plaintiffs  became  bound  by  the  contract  the 
moment  that  the  auctioneer  knocked  the  property 
down  to  the  defendant,  as  the  highest  bidder. 
But,  inasmuch  as  the  agreement  was  not  signed  by 
Downton  and  Son  (the  auctioneers)  the  only  persons 
upon  whom  it  can  be  said  that  any  authority  at  all  was 
conferred  by  this  resolution,  under  seal,  on  the  part 
of  the  corporation,  it  appears  to  me  that  the  resolu- 
tion had  no  effect  whatsoever.  The  agreement  was 
signed  by  the  Town  Clerk,  and  the  Town  Clerk, 
doubtless  for  many  purposes,  is  the  agent  and 
representative  of  the  corporation;  but  he  is  not 
the  agent  of  the  corporation  to  make  any  contract 
for  the  sale  or  letting  of  lands,  or  the  leasing  of 
any  incorporeal  hereditament,  unless  he  is  oaly 
and  expressly  authorised  under  seal  of  the  corpo- 
ration for  that  purpose.  There  is  no  such  autho- 
rity to  the  Town  Clerk  here.  This  agreement, 
therefore,  is  void  and  of  no  effect ;  and  we  must 
consider  whether  there  is  anything  else  to 
entitle  the  plaintiffs  to  maintain  this  action,  and 
induce  us  to  hold  that  they  were  parties  to  this 
contract,  although  they  have  never  executed  it 
under  seal.  The  argument  that  has  been  offered 
to  us  is  this, — and  it  has  been  said  that  it  is  sup- 
ported by  several  authorities  which  have  been  re- 
ferred to, — ^that,  although  it  is  true  that  the  cor- 
poration were  not  expressly  parties  to  this  con- 
tract, although  it  is  not  a  contract  under  their 
common  seal  at  all,  yet  that  it  has  been  in  part 
performed ;  and  that,  consequently,  it  would  have 
been  competent  to  the  defendant  forthwith  to 
file  his  bill  in  equity  against  the  corporation,  to 
enforce  the  performance  of  their  contract,  and  call 
upon  the  court  to  decree  specific  performance  of 
it.  That  proposition  is  contended  for,  first,  on  the 
authority  of  a  case  decided  in  this  court.  The 
Ecclesiastical  Commiissioners  v.  Merrall,  I  will 
now  observe  at  once  upon  that  case  and  ujK>n  the 
other  cases  which  have  been  cited,  and  to  which  I 
will  hereafter  advert,  that,  if  it  had  appeared  in 
the  present  case,  as  it  did  in  that  case,  that  the 
contract  had  been  carried  into  effect  by  both 
parties — had  been  in  part  performed  by  the  one 
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party,  that  is,  in  this  case,  b^  the  defendant,  and 
that,  consequently,  the  plaintiffs  had  had  the 
benefit  of  a  part  performance  of  the  contract  on 
the  part  of  the  defendsmt — ^that  woald  have 
entitled  the  defendant  to  file  a  bill  in  equity,  and 
call  for  a  decree  for  specific  performance,  although 
the  contract  was  not  under  seal,  and  so  would  have 
pat  an  end  to  the  argument  that  there  was  no 
matoftlity.  But  it  will  be  found  that  all  these 
oases  which  have  been  referred  to  are  cases  in 
which  there  has  been,  actuaXly  and  de  facto,  a  part 
performance  of  the  contract,  by  which  the  corpo- 
ration, who  deny  the  contract,  have  themselves 
taken,  received,  and  enjoyed  the  benefit  of  it. 
Now  let  us  see  what  this  case  of  The  Ecclesiastical 
CommissioTiers  v.  Merrall  was.  It  was  there  held 
that  "one  who  enters  upon,  occupies,  and  pays 
rent  for  corporate  property  under  a  demise  for  a 
term  of  years,  made  on  behalf  of  the  corporation, 
bat  not  sealed  with  their  common  seal,  becomes 
tenant  from  year  to  year  of  the  corporation,  on 
sQch  terms  of  the  demise  as  are  applicable  to  a 
yearly  tenancy."  It  must  be  observed,  in  the  first 
place,  that  even  there,  it  does  not  appear  that  such 
effect  was  given  to  the  contract  that  it  was  treated 
as  a  binding  contract  with  the  corporation  for  the 
demise  of  the  premises  for  twenty*  one  years.  All 
that  appears  is,  and  all  that  was  held  is,  that  a 
contract  had  been  entered  into  by  which  the  cor- 
poration, though  they  had  not  put  their  seal  to 
any  contract  at  all,  were  bound  ov  reason  of  part 
performance  having  taken  place,  of  which  they  had 
taken  the  benefit.  The  part  performance  was 
this— they  agreed  to  grant  a  lease  for  twenty- 
one  years ;  no  such  lease  was  granted,  and  no 
such  contract  as  a  lease  for  twenty-one  years  was 
held  to  have  been  made  by  them,  or  to  have  been 
binding  upon  them.  But  what  appeared  was  this: 
having  entered  into  a  contract  to  grant  a  lease  for 
twenty-one  years,  they  had  delivered  over  posses- 
sion of  the  premises  to  the  intended  tenant,  the 
defendant,  wno  had  taken  possession  of  the  pre- 
mises, had  paid,  I  think  it  was,  two  or  three 
qoarters'  rent,  as  it  became  due,  for  the  premises, 
and  had  thus  enjoyed  the  premises,  and  the  corpo- 
ration (the  plain  tins)  received  that  rent,  and  thus 
took  the  entire  benefit  of  the  contract,  which  alone 
was  held  to  have  resulted  from  all  these  acts  done 
on  one  side,  and  on  the  other,  namely,  a  contract 
which  created  a  tenancy  from  year  to  year.  It  was 
held  that  there  was  a  tenancy  from  year  to  year,  not 
a  demise  for  a  term  of  twenty-one  years,  but  from 
year  to  year  by  the  corporation  to  the  defendant, 
there  having  been  part  pei*formance  of  the  contract 
by  the  payment  of  rent  and  the  receipt  of  that  rent 
to  their  own  use  and  benefit  by  the  corporation 
(the  plaintiffs).  On  that  ground  it  was  held  that 
they  had  entered  into  a  binding  contract,  not 
indeed  for  the  grant  of  a  lease  of  twenty-one  years, 
bnt  for  the  creation  of  a  tenancy  and  the  demise  of 
the  premises  from  year  to  year  at  a  certain  rent, 
and  they  were  consequently  held  entitled  to 
recover  the  amount  of  rent  due,  as  upon  a  tenancy 
from  year  to  year.  The  sole  ground  of  that  deci- 
sion was  that  there  the  corporation  had  themselves 
taken  and  received  the  benefit  of  a  part  perform- 
ance of  a  contract  for  a  tenancy  from  year  to  year, 
and  that  consequently  it  would  have  been  compe- 
tent for  a  tenant  to  say,  "  It  is  true  there  is  no 
contract  binding  on  the  corporation  to  grant  me 
a  lease  for  twenty-one  years,  but  I  have  entered 
into  the  poeiiessioo  of  these  premiBes,  and  I  have 


paid  my  rent  in  reliance  upon  such  a  contract, 
and  upon  the  plaintifils  who  have  contracted 
accordingly,  and,  therefore,  I  am  entitled  to  file 
a  bill  for  specific  performance  of  the  contract,"  and 
specific  performance  would  have  been  decreed. 
That  was  what  was  held  in  that  case.  By  way 
of  semhle  only  it  was  observed  by  the  Chief  Baron, 
"That  when  an  individual  contracts  with  a  cor- 
poration in  such  a  manner  that  the  contract, 
though  not  under  seal,  may  be  enforced  in  equity 
against  them,  the  individual  is  bound  at  law  by 
any  stipulation  by  him  which  is  made  in  considera- 
tion of  the  liability  so  imposed  upon  them."  And 
in  the  case  now  before  us,  if  there  had  been  any 
part  performance  of  the  contract  of  which  the 
plaintiffs  had  taken  the  benefit,  that  would  have 
entitled  the  defendant  to  call  for  a  decree  for 
specific  performance  in  a  court  of  equity,  and  the 
plaintifiB  would  have  been  liable  to  that  decree, 
and  so  they  would  have  been  entitled  to  maintain 
this  action.  But  let  us  see  what  were  the  circum- 
stances, and  what  is  said  to  have  been  a  part 
performance.  It  appears  that  upon  the  lot  being 
Knocked  down  to  the  defendant  he  was  bound, 
under  the  contract,  immediately  to  pay  into 
the  hands  of  the  auctioneers,  as  representing  the 
corporation,  a  certain  deposit,  and  a  month's 
rent  in  advance,  and  he  was  also  bound  to  produce 
his  two  sureties,  who  were  thereupon,  then  and 
there,  forthwith  to  sign  the  agreement.  He  did 
pay  down  the  deposit  and  a  month's  rent  in  ad- 
vance, but  he  was  unprepared  with  sureties,  and 
he  has  never  found  sureties,  so  as  to  perform  the 
contract  in  part  by  the  signature  of  these  sureties 
to  the  agreement.  The  question  is,  whether  there 
is  any  part  performance  of  the  contract  therefore, 
whicn  would  have  entitled  him  to  maintain  a  bill 
in  equity  for  specific  performance.  It  is  said  in  the 
first  place  that  it  was  part  performance  of  the  con- 
tract that  he  has  paid  the  deposit  and  the  month's 
rent  in  advance,  and  that  the  corporation  (the 
plaintiffs)  have  received  that  deposit  and  month's 
rent.  But  it  is  perfectly  clear  that  that  is  no  part 
performance  of  the  contract,  unless  it  was  accom- 
panied, as  it  should  have  been,  or  at  all  events, 
followed  up,  within  such  time  as  the  plaintiffs  may 
have  acrreed  to  errant,  by  the  signature  of  these 
sureties.  He  did  pay  the  deposit  and  the  month's 
rent,  but  it  was  competent  for  the  corporation  to 
say,  "  We  receive  this  only  as  a  deposit,  and  as 
security  for  the  performonce  of  the  contract  by 
you  until  you  produce  your  sureties,  and  until  they 
execute  the  conditions  and  the  lease."  That  was 
never  done.  Therefore  this  was  no  part  per- 
formance of  the  contract.  On  the  contrary,  by 
the  express  terms  of  one  of  the  conditions,  if 
the  defendant  failed  in  the  performance  of  his 
contract,  the  deposit  and  the  month's  rent  are  both 
forfeited.  Therefore  the  payment  of  a  sum  which 
is  forfeited  by  reason  of  non-performance  on  the 
part  of  the  defendant  of  that  stipulation  in  the 
contract,  cannot  be  said  to  be  part  performance  of 
the  contract  by  him,  which  would  be  bindincr  on 
the  plaintiffs,  and  make  them  to  be  taken  to  have 
executed  the  contract  under  seal.  We  must  look 
then  to  the  question  of  the  non-production  of  the 
sureties,  and  of  their  not  having  executed  the 
agreement,  because  the  time,  at  which  there  must 
have  been  the  right  of  the  other  contracting  party 
to  enforce  the  performance  of  the  contract  by  a 
bill  for  specific  performance,  is  the  breach  of  the 
contract  for  which  he  is  sued  in  this  action.    The 
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breach  for  which  he  is  saed  is  that  he  failed  to  per- 
form the  condition  of  the  contract,  which  required 
that  he  should  forthwith  produce  his  sureties,  and 
that  they  should  then  and  there  immediately 
execute  the  agreement.  The  breach  was  com- 
mitted then  and  there,  and  the  question  therefore 
is,  whether  at  the  time  when  that  breach  was  com- 
mitted, which  was  immediately  upon  or  im- 
mediately after  the  knocking  down  of  the  lot  to 
the  defendant,  there  was  any  part  performance  of 
the  contract  which  would  enable  him  to  maintain 
a  bill  for  specific  performance.  There  was  none ;  he 
had  done  nothing  but  pay  the  deposit  and  the 
month's  rent  in  ^vance,  which,  as  I  have  already 
observed,  was  not  a  part  performance  of  the  con- 
tract until  he  had  performed  the  other  stipulation 
of  the  contract — that  is  entered  into  the  contract 
by  the  signatures  of  the  sureties.  Therefore  the 
whole  matter  was  m  fieri  during  the  week  or  ten 
days,  or  whatever  the  time  was,  that  they  were 
disposed  to  allow  to  the  defendant  for  the  execu- 
tion of  the  agreement  by  his  two  sureties.  Still, 
the  breach  was  committed  at  the  time  of  the 
knocking  down  of  the  lot  to  him,  and  it  was 
a  continuing  breach,  and  remained  a  continu- 
ing breach,  and  the  whole  contract  remained 
in  fisri  between  the  parties,  until  the  time  had 
expired,  for  which  they  had  (granted  the  indul- 
gence, and  there  was  a  final  breach  of  the  con- 
tract on  his  part  in  not  producing  his  sureties. 
Therefore,  the  question  is,  whether  either  at  the 
time  of  the  sale  and  purchase  at  the  auction,  or 
when  the  time  had  expired  which  the  auctioneers 
— or  the  plaintiffs  we  will  say — had  allowed  to  the 
defendant  to  bring  forward  his  sureties,  and  for 
them  to  execute  the  agreement,  whether  at  that 
time,  when  the  breach  was  committed  for  which 
this  action  was  brought,  it  was  then  competent  to 
the  defendant  to  say,  **  I  have  in  part  performed 
this  agreement,  you  the  corporation  (the  plain- 
tifi^s)  have  taken  the  benefit  of  my  part  perform- 
ance of  it,  and  so  you  cannot  escape  from  it."  It 
clearly  was  not  so ;  because,  as  I  have  observed, 
the  payment  of  the  deposit  .and  the  month's  rent 
in  advance,  was  merely  provisional,  conditional ;  it 
was  of  no  effect  when  the  breach  was  committed 
by  the  defendant  of  the  other  stipulation,  namely, 
in  not  bringing  forward  his  sureties.  It  is  clear, 
therefore,  as  far  as  regards  the  defendant  in  this 
case,  that  at  the  time  of  the  breach  committed,  he 
was  in  no  condition  to  have  compelled  specific  per- 
formance of  this  contract  by  a  bill  in  equity 
against  the  corporation.  Now,  let  us  look  at  the 
other  cases  rehed  upon  by  Mr.  Yaughan  Williams, 
in  his  argument.  One  of  them,  which  was  re- 
ferred to  also  in  the  case  of  Tlie  Ecclesicutical  Conv- 
missionera  v.  Merrally  is  Wood  v.  Tate  (2  Bos.  & 
Pul.  N.  B.  247).  In  that  case,  a  corporation  had 
entered  into  an  agreement  for  a  demise,  for  a  long 
term  of  years,  of  certain  premises  to  the  defen- 
dant, and  the  defendant  haa  been  let  into  posses- 
sion, and  had  occupied  and  paid  rent  to  the  plain- 
tiffs, who,  upon  the  rent  falling  into  arrear,  brought 
an  action  in  order  to  recover  it.  The  very  same 
question  arose  that  arose  in  MerraXVs  case  in  this 
court,  namely,  whether,  although  there  was  no  in- 
strument under  seal  by  which  the  corporation 
would  be  bound,  and  the  agreement  for  a  contract, 
such  as  to  be  binding,  must  have  been  under  sea], 
being  a  lease  for  a  term  of  years  by  a  corporation 
to  a  tenant,  althout^h  that  was  not  so,  whether 
there  had  been  a  part  performance  of  the  contract 


because  the  defendant  had  been  let  into  possession, 
he  bad  enjoyed  the  land  for  a  considerable  time,  and 
had  paid  rent  to  the  corporation  in  respect  of  the 
demise,  and  the  action  was  brought,  or  the  distress 
put  in  upon  his  premises,  in  order  to  recover  the 
arrears  of  that  rent.  It  was  there  held,  and  very 
properly,  that  there  was  a  part  performance  of  the 
contract,  of  which  the  plaintiffs  (the  Corporation) 
had  themselves  taken  tne  benefit,  by  allowing  the 
tenant  to  take  possession,  and  receiving  rent  from 
him  in  respect  of  his  tenancy  of  the  premises ;  and 
that  after  that  they  could  not  say  that  they  had 
not  taken  the  benefit  of  the  contract.  They  would 
have  been  liable  to  a  deurree  for  specific  perform- 
ance in  the  court  of  equity.  Accordmgly,  upon  that 
ground,  and  upon  that  ground  only,  referred  to  by 
Sir  James  Miuisfield,  a  judge  who  had  practised 
very  many  years  at  the  bar  in  a  court  of  equity, 
ancl  who  was  familiar  with  all  its  doctrines,  it 
was  decided  that  the  plaintiffs,  who  would 
themselves  have  been  bound  by  the  contract  on 
the  ground  that  I  have  mentioned,  and  would 
have  been  liable  to  a  decree  for  specific  perform- 
ance, were  entitled  to  take  the  benefit  of  the  con- 
tract and  to  sue.  But  there  is  another  case  which 
requires  more  attentive  consideration — the  case  of 
Tlie  Fishmongei's  Company  v.  Robertson  (5  Man. 
&  G.  131 ;  12  L.  J.  N.  8.  185,  C.  P.)  In  that  case, 
as  in  this,  an  action  was  brought  by  a  corporation 
affainst  the  defendant  to  recover  a  sum  of  money 
which  was  payable  under  a  contract,  which  con- 
tract was  not  under  the  seal  of  the  plaintiffs  (the 
corporation),  but  which  had  been  acted  upon,  and 
of  which  the  plaintiffs  had  taken  the  benefir,  and 
were  therefore  liable,  and  upon  that  ground  also, 
were  entitled  to  sue  upon  it.  In  a  very  elaborate 
judgment,  in  which  Tindal,  C.J.  enters  into  the 
law  with  reference  to  all  the  authorities,  his  Lord- 
ship (at  page  193  of  5  Man.  &  G.,  and  page  198  of 
12  L.  J.,  N.  S.,  C.  P.)  says :  "  The  question,  there- 
fore, becomes  this,  whether,  in  the  case  of  a  con- 
tract, executed  before  action  brought,  where  it 
appears  that  the  defendants  have  received  the 
whole  benefit  of  the  consideration  for  which  they 
bargained,  it  is  an  answer,  to  an  action  of  assump- 
sit by  the  corporation,  that  the  corporation  itself 
was  not  originally  bound  by  such  contract,  the 
same  not  having  been  under  their  common  seal. 
Upon  the  general  ground  of  reason  and  iustioe 
no  such  answer  can  be  set  up.  The  defendants, 
having  had  the  benefit  of  the  ^>erformanoe  by  the 
corporation  of  the  several  stipulations  into  which 
they  entered,  have  received  the  consideration  for 
their  own  promise ;  such  promise  by  them  is,  there- 
fore, not  ntbdutm  pacium ;  they  never  can  want  to 
sue  the  corporation  upon  the  contract,  in  order  to 
enforce  the  performance  of  those  stipulations 
which  have  already  been  voluntarily  performed; 
and,  therefore,  no  sound  reason  can  be  suggested 
why  they  should  justify  their  refusal  to  pmorm 
the  stipulations  made  by  them,  on  the  ground  of 
liability  to  sue  the  corporation,  which  suit  they 
can  never  want  to  sustain."  The  learned  Chief 
Justice  goes  on :  "  It  may  possibly  be  the  case 
that,  up  to  the  time  of  the  corporation  adopting 
the  contract  by  performing  the  stipulations  on 
their  part,  there  was  a  want  of  mutuality,  from 
the  corporation  not  being  compellable  to  perform 
their  contract;  and  that  the  defendants  might, 
during  that  interval,  have  the  power  to  retract, 
and  insist  that  their  undertaking  amounted  to  a 
nudum  pckctum  only."      That  waa  exactly  the  oase 
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here.     At  the  time  when  this  riffht  of  action  is 
said  to  have  arisen,  that  is,  at  the  time  of  the 
breach  of  the  contract  on  the  part  of  the  defendant 
to  find  two  sureties,  the  corporation  (to  use  the 
language  of  Chief  Justice  Tindal)  had  not  "  per- 
formed the  stipulations  of  the  contract/'  they  nad 
not  put  their  seal  to  any  instrument,  and  the  con- 
sequence was  that  the  defendant  might,  at  any 
time,  when  called  upon  to  pay  the  deposit  money, 
when  afterwards  at  a  later  period  called  upon  to 
bring  his  two  sureties  to  execute  the  agreement, 
have  said.  "  I  am  not  bound  to  do  so — there  is  no 
mutuality.     You,  the  corporation,  the  plaintiffs, 
hare  not  executed  any  instrument  under  seal.    I 
have  no  power  to  compel  you  to  execute  any  such 
instrument.    There  has  been  no  part  performance 
of  the  contract,  either  on  your  part  or  on  mine, 
which  would  enable  me   to  maintain  a  suit  for 
specific     performance,    and     under    these    cir-> 
cnmstances    there   is    no    mutuality,  and  I  am 
not  bound   to  do    what    you    seek  to  enforce." 
If  the  case  had    rested    there,  and   the  judg- 
ment   of   Chief    Justice    Tindal    had    gone    no 
further,  it  is  a  judgment  clearly  consistent  with 
tnat  which  I  am  now  pronouncing,  and  with  all 
the  authorities,  and  the  defence  set  up  in  this 
action.    But  we  find  that  the  learned  Chief  Justice 
undoubtedly  did  use  language  which,  upon  consi- 
dering the  very  high  authority  of  that  very  learned 
judge,  although  it  was  a  mere  obiter  dictum,  in- 
duced me  to  pause  and  contemplate  calling  on  the 
other  side  and  hearing  the  argument  out,  before  I 
should  seem  to  doubt   or  dispute  anything,  as 
matter  of  law,  which  had  fallen  from  so  high  an 
authority.     He  says  (5  M.  &  Gr.  p.  192;  12  L.  J., 
N.  S.  C.  P.  p.  198) :  "  Even  if  the  contract  put  in 
suit  by  the  corporation  had  been  on  their  part, 
executory   only,  not  executed" — that  is,  if  there 
had  been  no  part  performance  on  one  side  or  the 
other,  if  there   had  been  merely    the    contract 
not  executed,   "  we  feel  little  doubt  that  their 
suin^  upon  the   contract  would    amount  to  an 
admission  on  record  by  them  that  such  contract 
was  duly  entered  into  on  their  part,  so  as  to  be 
obligatory  on  themselves;  and  that  such  admis- 
sion on  the  record  would  estop  them  from  setting 
up,  as  an  objection,  in  a  cross  action,  that  it  was 
not  sealed  with  their  common  seal."     His  Lord- 
ship then  refers  to  the  case  of   The  Mayor  of 
Thetf<yrd,    (in  Salkeld's  Eeports,    p.    192;    Lord 
Baym.   848;    Lord  Holt,  171)    as    an    authority 
for  the  principle  upon  which  he  founded  these 
observations,  and  seems  to  have  thought  that  such 
was  the  law.     Now,  when  we  refer  to  that  case  of 
The  Ma/jfor  of  Thetford,  it  does  not,  with  all  respect 
to  the  high  authority  of  Chief  Justice  Tindal,  sup- 
port this  in  any  way  whatever.    That  was  a  case 
m  which  there  had  been  a  mandamtis  to  a  corpora- 
tion, and  the  corporation  were  to  return  certain 
facts  on  the  mcmaamuit.    An  objection  was  made 
that  the  return  ought  to  have  been  sealed.    The 
court  held  that  it  was  quite  unnecessary ;  that  a 
return  to  a  numdamiis  by  a  corporation  was  itself 
a  matter  of  record,  and  needs  no  seal.  But,  surely, 
there  is  a  difference  between  a  return  to  a  fn,a/nr 
damiu  which,  upon  the  principles  of  common  law, 
is  a  matter  of  record  of  itself,  and  therefore  re- 
quires no  seal  to  give  higher  authority  or  greater 
^ect  to  it,  and  the  mere  allegation  in  a  declaration 
hke  this — an  allegation  by  a  corporation  that  they 
have  entered  into  certain  contracts.    If  it  were 
not  so,  we  should  be  placed  in  some  diflBculty — if 


there  were  a  declaration  in  a  case  like  this,  con- 
sisting of  two  counts,  in  one  of  which  the  corpora- 
tion alleged  that  they  had  entered  into  a  certain 
contract,  and  had  put  their  seal  to  it ;  and  then,  in 
another  oount  of  the  declaration,  they  alleged  that 
they  had  entered  into  the  very  same  contract 
(there  being  but  one  contract  m  the  case),  not 
under  seal,  but  by  writing  and  mere  signature 
only.  The  truth  is,  that  there  is  really  no  autho- 
rity but  this  for  saying  that  a  mere  allegation  in  a 
declaration  by  a  corporation,  or  single  individual, 
is  matter  of  record  binding  on  them.  I  am  glad, 
indeed,  to  find,  with  the  assistance  of  my  brother 
Pigott,  who,  like  myself,  was  a  good  deal  staggered 
by  this  sentence  in  the  judgment  of  Lord  Chief 
Justice  Tindal,  that,  in  another  case,  upon  a 
higher  authority  than  mine,  this  doctrine  pro- 
pounded by  Chief  Justice  Tindal  has  been  com- 
pletely, directly,  and  expressly  overruled.  I 
allude  to  the  case  of  The  Governor  and  Com' 
pany  of  the  Copper  Miners  of  England  v.  Fox 
16  Q.  B.  229 ;  20  L.  J.  174,  Q.  6.  There  the  action 
was,  like  this,  an  action  by  a  corporation  upon  an 
agreement  entered  into  between  them  and  the 
defendant  for  the  purchase  and  sale  of  a  quantity 
of  iron;  it  was  a  contract  in  writing  only,  and 
not  under  seal.  The  objection  was  made  that,  not 
being  under  seal,  the  corporation  were  not  bound, 
that  there  was  no  mutuality,  and  therefore  the 
defendant  was  not  liable ;  and  it  was  held,  that 
there  was  no  mutuality,  that  the  corporation  were 
not  bound  by  the  instrument,  as  it  was  not  under 
seal,  and  that  the  defendant  could  set  up  the 
objection,  which  he  did  set  up,  and  had  the  judg- 
ment of  the  court  thereupon  in  his  favour.  Upon 
this  judgment  of  Lord  Uhiei  Justice  Tindal,  and 
the  observation  to  which  I  have  last  adverted,  being 
quoted  before  Lord  Campbell,  C.  J.,  and  commented 
upon,  and  of  course  very  strongly  relied  upon  by 
the  counsel  for  the  corporation.  Lord  Campbell 
says  (at  p.  233  of  16  Q.  B.) :  "  These  observa- 
tions are  entitled  to  very  great  respect,  but  thev 
were  not  part  of  the  decision  in  that  case.  Tindal, 
C.J„  adds,  'But  it  is  unnecessary  to  determine 
this  point  on  the  present  occasion.  In  truth  the 
observation  is  entirely  an  obiter  dictum.  It  has 
been  also  urged  before  us  to-day,  that  there  was  a 
part  performance  of  the  present  contract  by  reason 
of  the  defendant  having  been  let  into  possession : 
but  really,  when  we  look  into  the  evidence,  we 
nnd  that  that  allegation  is  entirely  unsupported. 
All  that  took  place  was  this :  while  the  matter  was 
in  fieri,  that  is,  after  he  had  paid  his  deposit,  the 
rent  in  advance,  and  while  he  was  takins  advan- 
tage of  the  indulgence  of  the  few  days  that  had 
been  granted  him  by  the  plaintiffs  for  the  bringing 
forward  of  his  sureties,  although  it  appears  that 
the  town  clerk,  the  oflficer  of  the  corporation,  had 
forbidden  the  keys  to  be  delivered  to  the  defendant, 
the  kevs  of  the  market-place  were,  by  some  mis- 
take, delivered  to  him,  and  he  had  them  in  his 
possession  and  kept  them  for  some  time.  That  is 
said  to  be  a  part  performance  of  the  contract. 
Had  he  been  let  into  possession  by  the  deliberate 
act  of  the  corporation  it  would  have  been  a  different 
thing ;  but  the  truth  is,  it  was  by  a  mere  mistake, 
without  their  authority  at  all,  and  although'  he 
may  be  said  to  have  had  virtual  possession  of  the 
market-place,  it  was  only  a  constructive  possession. 
He  never  entered  into  actual  possession  of  the 
market-place;  but,  above  all,  he  never  occupied  to 
his  own  profit  or  advantage ;  he  never  attempted  to 
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receive,  and  never  received  a  shilling  in  respect  of 
tolls;  therefore  it  was  in  no  respect  a  part  per- 
formance of  the  contract,  the  benefit  of  which 
passed  to  him  or  the  benefit  of  which  passed  to  the 
corporation.  Upon  all  these  grounds  I  think  the 
several  authorities  cited  have  failed  to  show  that 
the  defendant  would  have  been  entitled  to  main- 
tain a  suit  for  the  specific  performance  of  this  con- 
tract, and  consequently  that  there  was  no  mutu- 
ality, and  that  the  plaintiffs  were  not  bound  by  a 
contract  which  they  are  said  to  have  entered  into, 
but  to  which  their  seal  was  not  affixed,  and  that, 
consequently,  so  far  as  the  points  to  which  I  have 
now  adverted  are  concerned,  the  action  is  not  main- 
tainable. Then,  finally  the  argument  is  submitted 
to  us  that  there  was  a  ratification  or  adoption  of 
this  contract  at  a  subsequent  period,  on  the  7th 
Aug.  1872  i  and  that  the  corporation  then  did,  by  a 
resolution  under  seal,  so  far  adopt  this  contract 
which  was  suppoRed  to  be  entered  into,  that  they 
received  and  adopted  the  report  of  their  com- 
mittee, which  stated  the  exact  facts  which  had 
taken  place.  But  supposing  this  to  amount 
to  a  ratification,  which  may  be  doubtful  — 
assuming  that  the  resolution  under  seal,  ex- 
pressly affirmins;  this  contract,  would  have  been 
a  ratification  and  adoption  of  the  contract,  which 
would  have  made  them  entitled  to  the  performance 
of  it — Bupposinff  that  to  be  so,  it  came  too  late. 
If  it  had  come  before  breach,  then  it  would  have 
been  competent  for  the  plaintiffs  probably  to  have 
insisted,  "You  have  broken  this  contract.  You 
cannot  say  there  is  no  mutuality  between  us,  and 
that  you  were  justified  in  breaking  it,  because  you 
were  under  no  obligation  to  perform  it,  inasmuch 
as  we  have  ratified  the  contract  under  seal,  and  we 
could  have  had  a  bill  for  specific  performance  filed 
against  us."  That  would  have  oeen  the  case  if 
this  ratification  had  taken  place  before  breach,  but 
it  came  onl^  after  breach.  The  time  which  we  are 
to  look  to,  IS  the  time  when  this  cause  of  action  on 
the  part  of  the  plaintiffs  came  into  existence,  and 
at  that  time  there  was  no  ratification  under  seal — 
no  contract  under  seal,  and  no  mutuality,  conse- 
quently the  defendant  could  have  maintained  no 
action  against  the  plaintiffs,  and  the  plaintiffs, 
therefore,  could  mamtain  no  action  against  him. 
On  all  these  grounds  I  am  of  opinion  that  the  rule 
must  be  made  absolute. 

PiGOTT,  B. — I  agree  with  my  Lord  that  there 
must  be  a  nonsuit  in  this  case.  I  do  no  not  pro- 
pose to  travel  over  again  all  the  ground  which  my 
lord  has  so  ably  taken  as  the  ground  for  his  judg- 
ment. He  has  reviewed  all  the  authorities,  and  I 
will  simply  say  that  I  think  the  nonsuit  must  be 
entered,  on  the  ground  that  there  is  no  mutuality 
between  these  parties  for  want  of  a  seal  to  the 
contract  between  them.  There  being  a  contract 
by  a  corporation  which,  in  the  ordinary  state  of 
things,  requires  a  seal,  we  find  that  there  is  no 
seal ;  and  what  my  lord  said,  as  to  the  confirma- 
tion at  a  later  period,  I  agree  with — that  that 
comes  too  late,  for  in  fact,  upon  the  dates,  the 
seal  is  not  put  to  the  document  of  the  7th  Aug. 
1872,  until  after  the  defendant  had  withdrawn 
from  the  contract  altogether,  as  the  correspondence 
shows.  Therefore  there  is  no  seal  to  a  contract 
between  the  plaintiffs  and  defendant  at  any  time 
when  both  parti<*&  were  concurring  in  a  contract. 
Then  there  bein^  no  seal,  is  there  anything  to 
show  that  this  case  comes  within  any  of  the  excep- 
tions which  are  allowed  by  law,  and  of  which  there 


are  three  or  four  instances  to  be  found  in  the 
books  P    It  seems  to  me  that  it  does  not  come 
within  any  of  the  exceptions.    Mr.  Yaughan  Wil- 
liams has  argued  that  it  comes  within  this  excep- 
tion :  that  there  was  a  part  performance,  and  that, 
therefore,  it  was  not,  what  it  would  be  without  a 
seal,  mtdum  pactum ;  that  it  was  not  nudum  pae- 
turn  because  there  was  part  performance.  But  wnere 
is  the  part  performance  on  which  he  relics  ?    He 
says,  first  of  all,  there  was  a  deposit,  and  payment 
of  the  first  month's  rent;  that  the  plaintiffs  re- 
ceived that,  and  that  so  far  there  had  been  a  part 
performance.     But  it  seems  to  me  that,  when  the 
conditions  of  sale  are  looked  at,  that  is  not  a  part 
performance  in  fact.     It  was   neither  paid  nor 
received  as  a  performance  of  the  contract.    It  was 
required  to  be  paid  as  in  the  nature  of  a  security, 
that  the  defendant  would  observe  and  perform  the 
conditions  under  which  the  auctioneer  was  sell- 
ing, and  under  which  his  bidding  was  accepted. 
The  language  of  the  conditions  under  which  that 
payment  is  made  is  this  :  *'  That  the  rent,  which 
shall  be  reserved  and  made  payable  by  the  lessee, 
shall     be     paid   by    equal    monthly    payments, 
the    first    payment    to    be    made   to    the    clerk 
of  the   lessors,  or  the    auctioneers,  in  advance, 
immediately  on    the    fall   of   the   hammer,   and 
the  lessee  must  always  be  one  month's  rent  in  ad- 
vance and  enter  into  a  covenant  in  the  lease  to 
that  effect."    There  are  other  conditions  binding 
on  him,  and  then  it  says,  "  If  the  lessee  shall,  at 
any  time,  neglect  to  pay  any  or  either  of  such 
monthly  payments,  when  the  same  shall  become 
due,  or  fail  to  perform  these  conditions,  or  any  of 
them,  the  rent  alreadv  paid  to  be  absolutely  for- 
feited to  the  lessors,     and  so  on.    Therefore  it 
seems  to  me  that  the  sum  of  money,  so  deposited 
as  payment  of  rent  in  advance,  was  in  the  first 
instance  to  be  paid  down  before  the  contract  could 
be  signed  or  executed  between  them,  because  it 
was  to  be  "  at  the  fall  of  the  hammer."    The  mere 
fall  of  the  hammer  would  not  make  the  contract, 
as  in  the  case  of  selling  lands  by  auction,  until 
there  be  a  signature  under  the  Statute  of  Frauds. 
This  sum  or  money  was  deposited  as  a  security 
that  the  bidder  would  not  withdraw  from  any  of 
the  conditions.      It  became  a  penalty  when  he 
withdrew,  and  was  not  a  part  performance  in  any 
sense — not  in  the  sense  of  giving  a  right  to  a  bill 
in  equity,  nor  as  being  a  part  performance  which 
would  exempt  the  contract  from  the  necessity  of 
being  sealed.      Well,   then,  is  there  an^  other 
matter  which  can  be  relied  upon  as  showing  that 
there  was  a  part  performance  r    Mr.  Williams  has 
argued,  and  upon  the  note  of  the  trial  it  did  look, 
at  one  time,  as  though  there  had  been  a  possession 
given  by  the  plaintiffs  to  the  defendant  and  a 
taking  possession   by  him,  or,  at  all  events,  a 
taking  possession  by  him  in  such  a  way  as  might 
have  operated  by  estoppel,  as  precluding  him  from 
saying  that  he  nad  not  had  part  performance  on 
the  part  of  the  plaintiffs,  and  so  setting  the  want 
of  a  seal  up  as  a  defence.    But  we  find  from  the 
note  that  there  was  an  ordei'  from  the  town  cleric 
to  the  market  superintendent  and  receiver  not  to 
give  possession  to  the  defendant;  that  the  only 
thinff  that  person  did  was  to  give  up  the  keys  to 
the  defendant  when  he  came  and  asked  for  them. 
"  But,"  says  the  witness  Powell,  "  I  went  on  col- 
lecting the  tolls  until  the  Thursday,"  so  that  it  is 
quite  certain  that  the  witness  first  of  all  had  no 
authority  to  give  possession;   secondly,  that  he 
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did  not  f^ve  possession;  and,  thirdly,  that  the 
defendant  did  not  take  possession  in  the  sense  of 
taking  ponsession  as  a  part  performance.    He  got 
the  keys,  whether  that  mignt  have  been  for  the 
purpose  of  looking  at  the  market-honse  and  pre- 
mises does  not  appear,  and  it  was  not  fonnd  by  the 
jury,  nor  was  it   left  to  the  jury,  nor  was  the 
learned  judge  asked  to  put  this  to  the  jury,  ''  Was 
this  a  part  performance  of  the  contract  ?"    There- 
fore I  do  not  think  we  can,  on  the  bare  statement 
of  that  which  was  perfectly  ambigaoas  on  the  note, 
say  that  there  was  a  part  performance  in  any  sense 
which  can  be  relied  on  as  oeing  a  ground  of  bring- 
ing this  within  the  exception  which  may  save  the 
necessity  for  a  seal.    That  seems  to  me  to  dispose 
of  those  mattters,  and  to  bring  ns  to  the  only 
thing  in  the  case  which  has  really  during  the  argu- 
ment given  me  any  trouble,  and  that  is  what  my 
Lord  has  stated  also  fleeted  his  mind  for  a  time, 
namely,  the  dictum  of  Chief  Justice  Tindal  in  the 
case  of  The  Fishmongers'  Company  v,  Robertson ; 
because  the  Chief  Justice  there  does  use  clear  and 
explicit  language,  which  would  comprehend  a  case 
like  the  present.  But,  when  we  find  that  Lord  Camp- 
bell, in  tae  case  which  has  been  adverted  to  by  my 
lord  (The  Copper  Miners  Company  v.  Fox),  has 
commented  on  that  dictwm,  and  refused  to  be  bound 
bj  it,  and  made  observations  to  show  that  it  is  not 
accurate,  and  cannot  be  acted  on  in  practice,  I 
am  no  longer  troubled  with  anjr  difficulty  on  the 
snbiect,  but  am  bound  by  the  decision  of  the  Court 
of  Queen's  Bench.  On  the  whole,  therefore,  though 
I  confess  I  look  upon  this  as  more  of  a  technicality 
than  anything  else,  and   am  sorry  to  give  the 
benefit  of  the  judgment  to  the  defendant,  who  is 
the  person  in  fault,  and  regret  that  he  should  be  at 
liberty  to  set  up  this  want  of  seal  as  his  defence  to 
this  action,  it  seems  to  me  that  the  law  is,  as  my 
Lord  has  laid  it  down,  and  that  we  are  bound  to 
give  effect  to  the  law  as  it  stands.    To  a  certain 
extent  the  plaintiffs  have  brought  this  matter  on 
themselves.    There  was  the  money  in  their  hands 
as  a  penalty.    The  defendant  said,  "  I  cannot  go 
on ;"  but  they  chose  to  persist,  in  spite  of  autho- 
rities, and  perhaps  of  advice,  in  going  on  litigating 
this  matter,  and  in  the  end,  after  a  long,  expensive, 
and  troublesome  lawsuit,  we  are  bound  to  give 
effect  to  a  technical  defence.    The  result,  however, 
is  that  the  nonsuit  must  be  entered. 

Pollock,  B. — I  am  of  the  same  opinion.  This 
action  is  brought  by  the  plaintiffs,  who  are  a  cor- 
poration, for  a  breach  or  an  executory  contract, 
and  it  is  open,  under  these  circumstances,  to  the 
defendant  to  show  that,  although  the  contract  was 
executed,  as  he  admitted  it  was,  by  himself,  there 
was  no  mutuality  by  reason  of  the  plaintiffs  not 
being  bound.  That  proposition  is  very  clearly 
stated  in  one  of  the  early  cases  on  this  subject 
(The  Mayor  of  Stafford  v.  Till,  4  Bing.  76 ;  5  L.  J. 
77,  C.  P.),  in  which  Chief  Justice  Best  says  this  : 
'*In  an  executory  contract  the  plaintiff  must  raise 
his  case  upon  an  express  promise ;  and  where  that 
is  so,  if  one  of  the  parties  is  not  in  a  condition  to 
enter  into  a  promise,  he  cannot  take  advantage  of 
a  promise  Mf  the  other,  because  there  would  be  no 
mutuality  in  the  contract.  We  do  not  decide, 
therefore,  that  a  corporation  could  sue  in  assumv 
sU  on  every  express  promise,  because  if  the  con- 
tract were  executory  there  might  be  no  mutuality 
of  benefit,  and  consequently  no  consideration." 
These  parties  (the  plaintiffs)  are  a  corporation, 
and  it  has  been  saia  from  all  time  not  only  that 


corporations  must  act  under  seal,  but  that  it  is 
necessary  for  them  to  appoint  agents  or  attorneys 
for  the  transaction  of  their  business,  as  they  can- 
not act  for  themselves  in  person.    It  is  said  in 
Story  on  Agency  (7th  edit.  sect.  16)  "  they  are  an 
artificial  being,  and  they  cannot  act  except  through 
the  instrumentality  of  an  agent  or  attorney,  either 
specially  pointed  out  by  the  act  of  incorporation, 
or  specially  authorised  by  the  corporation  to  act 
in  its  behalf,  and,  therefore,  such  a  corporation 
cannot  levy  a  fine,  or  acknowledge  a   aeed,  or 
appear  in  a  suit  except  by  an  attorney  or  agent ;" 
and  StoiT  there  refers,  as  authority  for  that  posi- 
tion, to  Co.  Litt.  66,  C.,  and  Com.  Dig.  "  Attor- 
ney," o.  2.    It  is  open,  therefore,  to  every  corpo- 
ration to  get  rid  of  the  whole  of  the  difficull^,  as 
in  this  case  it  would  have  been  to  the  plaintiffs,  by 
appointing  their  agent  to  act  for  them  under  seal. 
That  seems  to  me  to  be  something  more  than  a 
mere  technical  objection.    I  should  l>e  inclined  to 
adopt  the  language  used  in  this  court,  in  their 
considered  judgment,  in  the  case  of  The  Mayor  of 
Ludlow  V.  Charlton  (6  M.  &  W.  815,  at  p.  823 ;  10 
L.  J.,  N.  S.,  75,  Ex.,  at  p.  79):  "We  feel  ourselves 
called  upon  to  say  that  the  rule  of  law  requiring 
contracts  entered  into  by  corporations  to  be  gene- 
rally entered  into  under  seal,  and  not  by  parol, 
appears  to  us  to  be  one  by  no  means  of  a  merely 
technical  nature,  or  which  it  would  be  at  all  saro 
to  relax,  except  in  cases  warranted  by  the  prin- 
ciples to  which   we  have  already  adverted.    The 
seal  is  required  as  authenticating  the  concurrence 
of  the  whole  body  corporate."    I  cannot  imagine 
a  case  in  which  it  is  more  clear  that  that  rule 
ought  to  be  upheld  than  the  present,  when  we  are 
asked,  and  forcibly  asked,  by  the  learned  counsel 
for  the  plaintiffs,  to  assume  against  the  defendant 
a  great  deal  from  facts  which  consist  really  of  acts 
and  conduct  on  the  part  of  officers  of  the  corpora- 
tion.    When  once  we  are  asked  to  make  that 
assumption,  I  am  inclined  to  fall  back  on  the 
ancient  rule,  and  say,  they  are  a  corporate  body, 
and  if  I  am  dealing  with  a  corporate  body  I  must 
see  that  they  have  acted  under  their  common  seal. 
That  being  admitted  up  to  this  part  of  the  case, 
what  is  said  further  on  behalf  of  the  plaintiffs  P    It 
is  said  this  case  is  brought  within  two  exceptions 
that  have  been  adduced  by  the  learned  counsel  for 
the  plantiffs,  one  of  which  he  very  properly  did 
not  rest  upon  very  strongly,  namely,  that  this  was 
an  ordinary  act  that  might  be  done  by  a  corpora- 
tion, as  in  the  case  of  a  trading  corporation  who 
are  selling  goods,  which  by  the  very  act  of  incor- 
poration they  are  intended  to  sell,  or  that  it  is  an 
every-day  matter  in  which  it  would  be  inconve- 
nient that  an  agent  should  be  created  under  seal. 
I  cannot  think  this  is  one  of  those  cases.    The 
other  is  a  more  important  consideration.    It  is 
this,  whether  there  has  been  anything  like  enjoy- 
ment on  the  part  of  the  defendant  which  would 
estop  him  from  saying,  having  actually  enjoyed 
that  for  which  he  bargained,  that  there  was  no 
bargain  at  allP     This  case  cannot  be  brought 
within  the  exception.    It  fails,  in  fact,  because 
here  the  defendant  never  did  occupy  or  enjoy ;  and 
more  than  that,  I  see  no  circumstances  in  this 
case  that  would  entitle  him,  if  he  had  filed  a  bill  in 
equity  against  the  plaintiffs,  to  have  enforced  the 
contract  upon  which  they  are  now  suing.    I  do 
see  ground  for  saying  that,  if  he  had  filed  a  bill  in 
equity  to  recover  his  deposit  he  might  have  suc- 
ceeded ;  but  that  would  have  been  on  the  ground, 
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not  that  the  contract  was  a  good  one  and  oonld  be 
enforced,  but  that  the  contract  had  failed  and 
fallen  through  on  account  of  some  conduct  by  one 
party  or  the  other.  On  all  these  grounds,  it  seems 
to  me  that  we  are  deciding,  not  only  according  to 
all  the  decisions  that  hare  gone  before  on  this 
point,  but  we  are  deciding  on  a  very  safe  rale  for 
the  guidance  of  people  in  dealings  of  this  kind 
between  indiyidusJs  and  corporations. 

Bute  abaoliUe  to  enter  anonsuU. 

Attorneys  for  the  plaintiffs,  Robinson  and  Pres- 
ton,  35,  Lincoln's-inn-fields,  W.C,  agents  for 
Iforeton,  town  clerk,  Kidderminster. 

Attorneys  for  the  defendant,  Trior,  BigOy  Cimrch, 
and  AdamSf  61,  Lincoln's-inn-fields,  W.C.,  agents 
for  A.  W,  Knott i  Worcester. 


BOLLS  COUBT. 

Beported  by  Q.  Wilbt  KxHa  and  H.  Qodsfboi,  E«qn., 

BarriBten-at-Law. 


Saturday,  Dec.  13, 1873. 

Be  YiCAE  OF  NsTHEE  Stowet. 

Payment  out  of  court. — Land  Taa  Acta — Repair  of 
Vicarage — Purchase  of  **  lands  "  to  he  settled  to 
"  like  uses,**  42  Oeo.  3,  c.  116,  s,  100. 
By  s,  100  of  42  Oeo.  3,  s.  100,  surplus  stock  in 
court  arising  fro^n  the  sale  of  la/nd  Jfor  the  re- 
demption of  land  tax  may  he  laid  out  in  m>a/nors, 
messuages,  lands,  tenements  and  hereditaments, 
to  he  settled  and  conveyed  to  Uke  uses  to  those 
upon  which  the  lands  taJcen  were    settled.     A 
petition  by  a  vicar  for  the  repayment  to  him  out 
of  the  fund  in  court  of  money  disbv/rsed  by  him 
for  repairs  to  the  vicarage  house,  was  dismissed 
as  an  unauthorised  investment  under  the  Act, 
decisions  allowing  such  an  investment  under  the 
Lands  Clauses  Act  not  being  held  binding  on  the 
court  in  a  case  under  this  Act. 
This  was  a  petition  praying  that  a  sum  of  300Z. 
laid  out  by  Dr.  Langford,  the  present  vicar  of 
Kether  Stowey,  in  repairing  the  vicarage  house 
and   in   increasing    tne  accommodation  thereof, 
might  be  repaid  to  him  out  of  a  sum  of  3972.  ISs.  4d. 
representing  a  fund  paid  into  court  in  1799,  as 
the  purchase-money  for  part  of  the  glebe  lands  for 
the  purpose  of  redeeming  the  land-tax  charged 
on    the  *  vicarage.      The  sale  had   been  effected 
under  the  Land  Tax  Acts  of  38  Geo.  3,  and  39 
Geo,  3. 

By  s.  100  of  42  G^eo.  3,  c.  116,  it  is  enacted,  that 
whenever  there  shall  be  any  surplus  of  stock 
transfeired  as  the  consideration  for,  or  purchased 
with  the  money  arising  from  any  sale,  mortgage, 
or  grant  made  by  virtue  of  the  Act,*  after  re- 
serving so  much  of  such  stock  as  should  be  agreed 
to  be  transferred  as  the  consideration  for  the  land 
tax  redeemed,  the  said  surplus  stock,  where  the 
manors,  messuages,  lands,  tenements,  or  here- 
ditaments sold,  mortgaged,  or  charged,  are  situate 
in  England,  shall  be  placed  in  the  books  of  the 
bank  in  the  name  and  with  the  privitv  of  the 
Aocountant-General  of  the  Court  of  Cfhancery, 
^  the  intent  that  such  surplus  stock  may  be 
applied  under  the  direction  and  with  the  appro- 
bation of  the  court  in  the  discharge  of  any  debt 
or  debts,  or  parts  thereof,  affectine  the  manors, 
messuages,  lauds,  tenements,  or  hereditaments, 
the  land-ttlx  charged  whereon  shall  have  been  so 
redeemed,  or  where  the  same  shall  not  be  so  ap- 
plied*  that  then  ifa*  same  shall  be  laid  out  and 


invested  under  the  like  description  and  appro- 
bation in  the  purchase  of  other  manors,  messuages, 
lands,  tenements,  and  hereditaments,  which  snail 
be  set,  conveyed,  and  settled  to,  for,  and  upon, 
such  and  the  like  uses,  trusts,  intents,  and  pur- 
poses, and  in  the  same  manner  as  the  manors, 
messuases,  lands,  tenements,  and  hereditaments, 
which  shall  be  so  sold,  mortcuged,  or  charged  as 
aforesaid,  stood  settled  and  limited,  or  such  of 
them  as  at  the  time  of  making  such  conveyance 
and  settlement  shall  be  subsisting,  and  deter- 
mined, and  capable  of  taking  effect,  and  in  the 
meantime  the  dividends  and  annual  produce  of 
such  surplus  stock  shall  from  time  to  time  eo 
and  belong  to  the  person  or  persons  who  womd 
for  the  time  being  have  been  entitled  to  the  rents 
and  profits  of  the  said  manors,  messuages,  lands, 
tenements,  and  hereditaments,  in  case  such  last- 
mentioned  purchase  and  settlement  had  been 
made. 

The  dividends  of  the  fund  in  court  had  from 
time  to  time  been  paid  to  the  vicar  for  the  time 
being  of  Kether  Stowey.  The  sum  now  asked  to 
be  repaid  was  part  of  a  larger  sum  paid  for  re- 
pairs; the  remainder  being  money  received  for 
dilapidations  from  the  last  vicar.  Evidence  was 
adduced  that  the  improvements  were  greatly  for 
the  benefit  of  the  property  and  the  persons  in- 
terested in  it. 

Badcock  for  the  petitioner  argued  that  though 
not  expressly  provided  for  by  the  Act,  the  court 
would  be  justified  in  such  a  case  in  making  the 
order.  Such  order  had  been  made  in  several 
cases  under  the  69th  section  of  the  Lands  Clauses 
Act: 

Be  Wigan  Qlebe  Act,  8  W.  B.  41 ; 
Em  parte   Bfictor  of  Shipion-'under'Wyihwood,  19 
W.  R.  54». 

These  repairs  are  in  part  rebuilding,  and  that 
has  been  authorized : 

Re  Dummer,  2  De  G.,  J.  &  S.  615 ; 

Ex  parte  Rector  of  Holywell,  2  Dr.  &  Sm.  463. 

Fischer,  Q.C.,  for  the  patron  of  the  living,  con- 
sented to  the  prayer  of  the  petition. 

Sir  G.  Jessbl. — Even  if  I  were  incUned  to  follow 
the  cases  under  the  Lands  Clauses  Act,  which  I 
am  not,  I  should  not  do  so  in  a  case  ooming  under 
a  different  Act  altogether.  The  money  is  to  be 
invested  in  "  land  to  be  settled  to  the  like  uses." 
Repairs  and  rebuilding  are  not  in  any  sense  au- 
thorized by  the  Act.  The  petition  must  be  dis- 
missed, but  as  the  petitioner  has  been  misled  bv 
the  decisions  on  the  point,  without  costs,  which 
will  come  out  of  the  fund. 

Solicitors  for  all  parties.  Vizard,  Crowder,  and 
Co. 

CSOWJT  CASES  BESEBVSD. 

Reported  by  Jobh  Tbohpsos,  Esq.,  Bansuter-tttrlAw. 


Saturday,  Nov.  15, 1873. 

(Before  Kelly,  C.B.,  Blackbijrn  and  Lush,  JJT., 
Pollock,  B.,  and  Honyhah,  J.) 

Beg.  v.  Chkistiak. 

Agent — Fraudvlent  conversion  of  money — Direct 'cm 
to  apply  to  given  purpose — 24  ij*  25  Vict.  e.96,«.  7o. 

A  stock  and  share  dealer  was  in  the  habit  of  buying 
for  8.  gratuitously,  and  receiving  cheques  on  ae- 
count.  On  the  27th  Nov.  he.  iv^ote  informing  S. 
that  300L  Japanese  bonds  had^  been  offered  to  him 
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C.  Cis.  R.] 


Eeg.  V,  Christian. 


[0.  Cas.  R. 


inoMlot,  <md  that  he  had  aeeured  them  for  her, 
and  that  he  had  no  dovht  of  her  ratifying  what  he 
had  done,  omd  inclosing  her  a  sold  note  for  336Z., 
tigned  vn  hie  own  name.   8.  wrote  in  reply,  "  that 
she  had  received  the  contract  note  for  Japa/n  sha/ree, 
and  inclosing  a  cheque  for  3361.  in  pcuyment,  and 
that  she  was  perfectly  saHsfied  that  he  had  pur- 
chased  the  snares  for  her.      In  fact,  the  bonds 
had  not  been  ofered  to  the  dealer  in  one  lot,  btU  he 
applied  4o  a  stock  jobber  and  a^greed  to  bvy  three 
at  1121.  each,  bui  never  completed  the  purchase : 
Held,  that  8.*s  letter  was  a  sufficient  written  direc- 
tion, within  the  meaning  of  24  ^25  Vict,  c.  96, 
8.  75,  to  apply  the  cheque  to  a  particular  purpose, 
viz,,  in  payment  for  the  bonds. 
The  prisoner  was  tried  before  me  at  the  October 
Sessions  of  the  Central  Criminal  Court  1873,  for 
converting  to  his  own  use  or  benefit  the  proceeds 
of  a  cheque  for  3362.,  with  which  he  had  been  en- 
trusted as  the  agent  of  one  Mary  Anne  Spooner, 
contrary   to   the   statute  24  &  25  Yict.    o.  96, 
8.  75.  (a) 

The  prisoner  was  a  stock  and  share  dealer, 
carrying  on  business  at  11,  Royal  Exchange. 

In  the  year  1872  a  Mrs.  Spooner,  a  widow,  was 
introduced  to  the  prisoner,  and  the  prisoner 
offered  to  make  any  investments  for  her  that  she 
might  wish,  and  told  her  that  out  of  respect  for 
her  late  husband  he  would  not  make  her  any 
oharge  for  so  doin^. 

Between  this  time  and  the  Ist  "Nov,  1872,  the 
prisoner  purchased  for  her  at  different  times  a 
variety  of  securities,  amounting  in  the  whole  to 
1326L  17s.  6d.,  for  doine  which  he  made  no  charge, 
and  on  the  other  hand  Mrs.  Spooner  from  time  to 
time  made  payments  to  the  prisoner  amounting  in 
the  whole  to  18862.  2«.  6d,,  such  payments  not 
being  made  specifically  aeainst  any  particular  items, 
but  in  cheques  for  round  sums. 

On  the  12  th  Nov.  1872,  the  prisoner  made  the 
following  suggestion  to  Mrs.  Spooner  : — 

11,  Eojal  Exohancre,  London,  E.G.,  Nor.  12, 1872. 
Amended  scheme  ofinvestment. 

Argentine  6  per  Cent. price  (say)  97  (2  bonds). .  ^£194 

Anstrian  Silver  Rentes,  5  per  Cent....  67  (2) 184 

ChOian  6  per  Cent. 108  (2) 206 

„      7  per  Cent 108  (1) 108 

Japanese  9  per  Cent. HI  (2) 222 

TJnited  States  5.20  6  per  Cent 03(5) 465 

Prodnoing  892.  per  annnm.  1329 

Dear  Madam, — The  above  is  an  amended  scheme  of  in* 
Tsitment,  whioh  I  trust  yon  will  find  in  aooordanoe  with 
your  wishes.  No  donbt  it  will  be  better  to  take  advantage 
of  present  lower  qnotations  wherever  prices  have  been 
affected  by  late  events,  and  I  will  proceed  to  act  im- 
mediately on  receiving  yonr  instmotions  to  that  eif eot.^ 
I  remain,  dear  madam,  yours  truly,       Y.  Christian. 

Mrs.  Spooner,  &o. 

Mrs.  Spooner  assented  to  this,  and  on  the  14ith 
Nov.  1872  the  prisoner  purchased  on  her  account, 
but  in  his  own  name,  from  one  Wrenn,  a  jobber  on 
the  Stock  Exchange,  the  three  sets  of  securities 
mentioned  in  the  contract  note  of  the  14th  Nov. 
1872,  hereinafter  set  out,  and  sent  to  Mrs.  Spooner 
the  following  letter  and  contract  note : — 

(a)  The  24  A  25  Vict.  o.  96,  s.  75.  enacts  that  whosoever 
having  been  entrusted  as  a  banker  or  other  agent  with 
any  money  or  security  for  the  payment  of  money,  with 
any  direotion  in  writing  to  apply  such  money  or  security, 
or  the  proceeds  of  such  security,  for  any  purpose, 
shall,  oontrary  to  the  terms  of  such  direction,  convert  to 
his  own  use  or  benefit  suoh  money,  security,  or  the  pro- 
ceeds thereof,  shall  be  guilty  of  a  misdemeanor. 

Ua&.  Cas.— Vol.  VIIL 


11,  Boyal  Exchange,  London,  E.C.,  Nov.  14, 1872. 
Dear  Madam, — I   have  much   pleasure   in   inclosing 
contract  note  for 

2001.  Argentme  68 at  96 

2001.  Austriaa  Silver 65| 

2500  dole.  5.20, 1867  98^ 

which  I  have  every  reason  to  believe  will  pay  you  very 
well,  taking  into  consideration  their  stability.  I  hope  to 
get  the  Japanese  to-morrow.  Railways  (Great  Nortnem, 
Qreat  Western,  and  Caledonian)  are  all  expected  to  give 
good  dividends,  and  I  think  you  will  do  well  to  procure  a 
few.  The  markets  are  on  the  rise,  in  consequence  of  the 
Bulk  rate  not  having  been  altered.— I  beg  to  remain, 
dear  madam,  your  most  obediently, 
Mrs.  Spooner.  Y.  Chbistian. 

London,  Nov.  14, 1872. 
Sold  to  Mrs.  Spooner,  £   s,  d. 

2001.  Argentine  1868 at  96  net    192    0    0 

2001.  Austrian  SUver at65i„     131    0    0 

2500  doU.  5.20  1867  at9d|  „     525  18    9 


Stock  and  Share  Dealer, 

11,  Boyal  Exchange,  E.C. 
Bankers :  Bank  of  England. 


^£848  18    9 


Beot. 

7.  GhiUti 
Stamp 


an 


The  prices  mentioned  in  this  note  were  the 
same  as  those  agreed  between  the  prisoner  and  the 
vendor  of  the  bonds,  &c.  The  prisoner  did  not 
disclose  his  principal,  but  said  he  was  buying  for  a 
widow  lady. 

On  the  15th  Nov.  1872,  Mrs.  Spooner  sent  to 
the  prisoner  the  following  statement  of  account 
between  herself  and  the  prisoner : — 

Statement  of  Accowni. 
Feb.  3,  2001.  New  South  Wales  Gov- 
ernment Stock,  at  1041 209    5    0 

Feb.  8,  2001.  Victoria  Six  per  Cent. 

Government  Stock,  at  114| 228  15    0 

April  10,  25  Western  Gas  (A.,  B.,  or 

C.),atl7f 448  16    0 

April  10,  7  Imperial  Gas  (12|  issue), 

10^  paid,  at  4  premium 98    0    0 

April  10,  8  Beutor's  Tel.  at  Hi,  and 

stamp  fee 90  10    0 

April  17, 13  Imperial  Gas  (12^  issue), 

101.  paid,  at  4  premium 182    0    0 

April  17,        Stamp  and  fee 12    6 

Aprfl  17.  Stamp  and  fee.  7  Imperial 

Gas,  April  10    0  12    6 

April  17,  Stamp  and  fee,  25  Western 

Gas,  April  10   2    7    6 

April  22, 5  Imperial  Gas,  at  14    70    0    0 

April  22,        Stamp  and  fee 0  10    0 

Nov,  14,  2001.  Argentine  1868,  at  96  192  0  0 
Nov.  14, 2001.  Austrian  Silver,  a 1 65i  131  0  0 
Nov.  14,  $2500  5.20  1867,  at  93i 525  18    9 


Feb.  3,  By  cheque 
April  10,  Ditto  ... 
April  11,  Ditto  .. 
April  18,  Ditto  .. 
April  28,  Ditto    .. 


2175  16  3 


500  0  0 

600  0  0 

100  0  0 

186  2  6 

500  0  0 


1886  2  6 
Balance 289  13  9 


^175  16  8 


accompanied  by  the  following  letter : — 

2,  Pemberton-torrace,  St.  John's  Park, 
Nov.  15, 1872. 
My  dear  Sir, — I  inclose  a  statement  of  account,  with  a 
cheque  for  the  biJance,  which  I  hope  you  mil  find 
correct.  When  I  know  the  amount  of  the  Japanese  I 
will  immediately  forward  you  a  cheque  for  the  same. 
With  my  best  thanks  for  aU  your  kindness,— I  am,  yours 
faitbfulljr,  M.  A.  Spoonxb. 

Y.  Christian,  Esq. 

and  also  by  a  cheque  for  289Z.  \Zs.  9({.,  payable  to 
the  prisoner  or  order;  and  the  prisoner  on  the 

2  Y 
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16th  Nov.  acknowledged  the  receipt  of  the  cheque 
and  account,  and  obtained  payment  of  the  former. 
On  the  27th  Not.  1872  the  prisoner  wrote  the 
following  letter  to  Mrs.  Spooner : — 


Y.  GhriatUa, 
8took  ftDd  Share  Dealer. 

Banken: 
Bank  of  Btigland. 


11,  Boyal  ExohangB, 
London,  E.C. 
Nov.  27, 1872. 


Dear  Madam,— I  inolofle  a  oontract  note  for  300Z. 
Japanese  Bonds  at  112—8861.  This  8001.  was  offered  to 
me  in  one  lot,  and  I  thonght  mvself  fortunate  in  seonring 
them  for  yon,  and  had  no  donbt  of  ^oor  ratifying  what 
I  have  done.  These  Japanese  seonrities  are  really  a  first- 
rate  iavestment,  and  wUl  pay  8  per  oent.  I  have  got 
them  at  the  lowest  price  of  the  day,  and,  indeed,  my 
apparent  dilatorinees  in  the  matter  has  been  oansed 
solely  by  my  anziely  to  get  them  oheaper  if  I  oonld.— 
Tours  tmly,  T.  Chbibtian. 

Mrs.  Spooner,  Ao. 

and  inclosed  in  it  the  following  contract  note : — 

London,  Nov.  27, 1872. 
Sold  to  Mrs.  M.  A.  Spooner, 

8001.  Japanese  at  112.  je886  :  0  :  0 


Beot. 

Y.  Ohritai 
Btamp 


an 


Stook  and  Share  Dealer, 

11,  Boyal  Exohange,  E.G. 
Bankers :  Bank  of  England. 

The  prisoner  had  on  the  same  day  bought  in  his 
own  name  from  Mr.  Wrenn  three  Japanese  bonds 
at  112L 

It  was  not  true  that  the  300Z.  was  ofEered  to  the 
prisoner  in  one  lot,  but  the  prisoner  asked  Mr. 
Wrenn  for  three  bonds. 

On  the  same  day  Mrs.  Spooner  sent  to  the  pri- 
soner the  following  letter : — 

2,  Pemberton-terraoe,  St.  John's  Park, 
Nov.  27. 1872. 


My  dear  Sir, — I  have  just  received  yonr  note  and  con- 


fer me.  My  son  Frank  will  be  the  bearer  of  this,  and  I 
shall  feel  obliged  if  yon  will  kindly  give  him  any  infor- 
mation yon  can  abont  the  NicholM  Railway  and  the 
"  Share  Investment  Trost.'*— Again  thanking  yon  ;  in 
haste,  believe  me,  yonrs  faithfully, 

M.  A.  Spoonhb. 

and  also  a  cheque  for  336L,  payable  to  the  pri- 
soner or  order,  and  the  prisoner  received  and 
indorsed  the  cheque,  and  deceived  the  proceeds 
thereof. 

On  the  29th  Nov.  1872,  the  prisoner  wrote  the 
following  letter  to  Mrs.  Spooner  : — 


Y.  Christian. 
Stook  and  Share  Dealer. 

Bankers : 
Bank  of  Bnfland. 


11,  Boyal  Exchange, 
London,  E.C., 
Nov.  27, 1872. 


Dear  Madam,— I  have  to  acknowledge  the  receipt  of 
your  cheque  for  8861.  valne  for  three  Japanese  Bonds, 
which  I  shall  have  the  pleasure  to  forward  yon  immedi- 
ately on  their  being  delivered.  I  now  inclose  two  1001. 
Argentine  Bonds  of  the  Six  per  Cent.  Loan  of  18S8,  Nob. 
B  12,809  and  1572,  and  two  bonds  for  1000  florins  each  of 
the  Austrian  Currency  Loan,  Nob.  405.402  and  495,403. 
With  reference  to  the  latter  portion  oi  your  note,  I  will 
at  onoe  say  I  do  not  recommend  either  the  Nicolas 
Bailway  or  the  Share  Investment  Trust.  But  turning 
the  matter  over,  I  consider,  for  safety  and  profit,  a  sum 
laid  out  on  Great  Western  or  North  London  Bailway 
shares  will  do  good.  For  that  purpose,  however,  we 
must  watch  the  market,  and  take  advantage  of  a  day  or 
week  when  prices  have  declined.  But  of  course  I  shall 
do  nothing  till  I  have  your  sanction  for  proceeding. — 
Tours  truly,  T.  Chbibtian. 

Mrs.  Spooner,  Ac. 

Mrs.  Spooner  never  received  either  the  2500United 
States  Bonds  or  the  Japanese,  though  she  repeat- 


edly applied  to  the  prisoner  for  them,  and  the  pri- 
soner on  one  occasion  told  her  that  the  broker  or 
jobber  was  in  his  debt,  and  that  the  broker  or 
jobber  knew  that  when  he  delivered  the  bonds  the 
prisoner  wonld  deduct  from  the  price  the  amount 
of  such  debt. 

On  the  8th  Aug.  1873  the  prisoner  offered  Mrs. 
Spooner  a  composition,  and  informed  her  he  was 
fiuDg  a  petition  for  lic^uidation. 

Ultimately  the  United  States  Bonds  and  the 
Japanese  iEionds  having  been  carried  over  from 
time  to  time,  by  order  of  the  prisoner,  without  the 
knowled^  of  Mrs.  Spooner,  were  sold  by  the  orders 
of  the  prisoner. 

The  prisoner  never  paid  the  person  from  whom 
he  bought  the  United  States  and  Jananese  Bonds 
for  the  same,  and  the  cheques  for  289(.  13«.  9d.  and 
3862.  were  paid  into  the  prisoner's  account,  and  the 
proceeds  of  such  cheques  applied  by  the  prisoner 
to  his  own  purposes. 

At  the  close  of  the  case  for  the  prosecution,  it 
was  submitted,  on  behalf  of  the  prisoner,  that  Mrs. 
Spooner*s  letter  of  the  27th  Nov.  1872  did  not 
constitute  a  sufi&cient  direction  in  writing  to  apply, 
p>ay,  or  deliver  the  cheque  or  its  proceed  for  any 
purpose,  or  to  any  person  specified  in  such  direc- 
tion, within  the  meaning  of  the  statute. 

I  left  the  case  to  the  jury,  but  reserved  the 
aforesaid  question  for  the  opinion  of  the  Court  of 
Criminal  Appeal. 

The  jury  found  the  prisoner  guilty,  and  I  ad- 
mitted him  to  baiL 

The  question  for  the  opinion  of  the  Court  of 
Criminal  Appeal  is,  whether  Mrs.  Spooner's  letter 
of  the  27th  Isoy.  1872,  coupled  with  the  prisoner*! 
letter  of  that  date,  and  the  contract  note  for  the 
Japanese  Bonds,  was  under  all  the  circumstanosB 
of  the  case  a  sufficient  direction  in  writing  within 
the  statute. 

(Signed)  George  E.  Hontman. 

Metccdfe,  Q.C.  (GoUins  with  him),  for  the  pri- 
soner.— There  was  no  specific  direction  in  writing 
to  apply  the  cheque  for  3361.  to  any  particulw 
purnose,  as  required  by  the  statute  24  a  25  Yict, 
c.  9o,  s.  75.  The  prisoner  is  described  as  a  dealer 
in  stock  and  shares,  and  it  is  found  that  he  bought 
the  Japanese  Bonds  in  his  own  name,  and  oon- 
tracted  to  sell  them  to  the  prosecutrix  in  his  own 
name.  [Hontman,  Jt. — At  the  triiJ  it  was  admitted 
that  the  prisoner  acted  as  an  agent  for  the  prose- 
cutrix, and  it  was  never  pretended  that  he  sold  to 
her  on  his  own  account.]  The  previous  dealings 
between  the  prisoner  and  the  prosecutrix  also 
show  that  the  prisoner  was  not  acting  as  her  agent 
but  on  his  own  account.  The  bonds  were  sold  to 
him,  and  he  recommended  them  to  her,  and  she 
sent  her  cheoue  to  pay  himself,  and  not  to  invest 
the  proceeds  tor  her.  The  fair  construction  of  the 
letter  of  the  27th  Nov.  is,  that  it  was  not  a  direc- 
tion specifically  to  apply  the  cheque  to  the  payment 
for  the  bonds,  but  to  apply  it  to  repay  himself  for 
money  previously  paid  on  her  account,  or  against 
a  liability  he  haa  incurred  on  her  account.  The 
case  of  Eex  v.  Oolde  (2  Moo.  &  Bob.  425)  was  cited. 
[Pollock,  B. — That  was  an  indictment  for  misan- 
plying  the  security  itself.  Lush,  J. — ^And  the  woroa 
of  the  7  &  S  Geo.  4,  c.  29,  were  held  not  large 
enough  to  include  the  conversion  of  a  security,  bat 
the  present  statnte  cures  that  difficulty.] 

Mead,  for  the  prosecution,  was  not  called  upon 
to  argue. 

Kelly,  C.B.— The  statute  upon  which  the  pri- 
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sonar  is  indicted  makes  it  a  misdemeanor  for  any 
banker  or  other  agent  entrusted  with  money,  or 
any  secarity  for  the  payment  of  money,  who  having 
received  any  direction  in  writing  to  apply  such 
money  or  secarity,  or  the  proceeds  of  snch  security, 
for  any  purpose,  shall,  contrary  to  the  terms  of 
such  direction,  convert  to  his  own  use  or  benefit, 
such  money,  security,  or  the  proceeds  thereof. 
And  the  question  is,  whether  the  direction  to  the 
prisoner  contained  in  the  letter  of  the  prosecutrix 
of  the  27th  l^ov.,  is  a  direction  within  the  meaning 
of  the  stalnte,  and  what  is  its  real  meaning.  There 
is  no  precise  statemert  in  the  letter  as  the  purpose 
to  which  the  cheque  was  to  be  applied.  Now  it 
appears  that  the  prisoner  had  been  in  the  habit  of 
porchasing  securities  for  the  prosecutrix,  and  of 
receiying  cheques  in  payment  from  her.  It  is  not 
Yeiy  material  whether  he  purchased  them  in  his 
own  name  or  not.  He  says  in  his  letter  of  27th  Nov. 
what  turned  out  to  be  untrue,  that  this  3002. 
Japanese  bonds  was  offered  to  him  in  one  lot,  and 
that  he  thought  himself  fortunate  in  securing  them 
for  the  prosecutrix.  That  letter  is  some  evidence 
that  the  prisoner  acted  fraudulentlv.  The  words 
of  that  letter  are  open  words,  and  it  inclosed  a 
contract  with  the  prosecutrix  in  his  own  name. 
That  contract  note  and  the  letter  in  which  it  was 
contained  are  no  doubt  ambiguous,  and  it  might  be 
contended  that  the  import  was  that  he  had  actually 
purchased  the  bonds  in  his  own  name,  and  that  he 
nad  received  them,  and  that  nothing  remained  to 
be  done  but  to  deliver  them  over,  and  for  her  to 
send  her  cheque  on  accouut  of  them.  If  that  were 
80,  the  construction  of  the  prosecutrix's  letter  of 
the  27th  Nov.  would  be,  "  Whereas,  you  have  pur- 
chased bonds  and  are  about  to  deliver  them  to  me, 
now  to  enable  you  to  do  so,  I  send  you  a  cheque." 
If  that  were  the  construction,  then  there  would  be 
nothing  in  this  case  in  contravention  of  the  statute. 
Bat  it  may  also  be  contended  that  the  construction 
of  the  letter  is  that  he  had  purchased  the  bonds 
for  her  in  his  own  name  for  3362.,  but  that  they 
had  not  been  delivered,  and  that  in  order  to  get 
them  delivered  he  would  have  to  pay  that  amount ; 
and  if  so  the  prosecutrix's  letter  in  reply  would 
mean  this,  "Whereas  you  have  purchased  the 
bonds  in  your  own  name,  and  have  not  paid  for 
them ;  and  whereas  you  have  purchased  them  for 
me,  I  send  you  a  cheque,  which  you  will  please  to 
pay  over  to  the  person  who  has  sold  them,  that  he 
may  deUver  them."  That  construction  of  the 
letter  would  amount  to  a  direction  within  the 
meaning  of  the  statute.  As  either  meaning  may 
be  attached  to  the  letter,  it  may  be  read  as  con- 
taining a  direction  in  the  alternative,  '*  Whereas 
YOU  have  purchased  by  my  instructions  these 
bonds,  and  you  do  not  tell  me  whether  you  have 
paid  for  them  or  not,  I  inclose  you  a  cheque  to 
repav  yourself,  if  you  have  paid  for  them ;  out  if 
you  have  not,  and  have  still  to  pay  for  them,  be 
good  enough  to  apply  Lhe  cheque  in  payment 
thereof."  Reading  the  letter  of  the  prosecutrix 
80,  it  operates  as  a  direction  to  the  prisoner,  who 
knew  tne  facts,  to  apply  the  cheque  to  the  pay- 
ment of  the  seller  of  the  bonds,  in  order  to  obtain 
possession  of  them  for  her.  I  therefore  think  the 
conviction  should  be  affirmed. 

BuLCKBUBN,  J. — ^I  also  think  that  the  conviction 
should  be  affirmed.  At  first  I  supposed  it  was 
disputed  on  the  facts  whether  the  prisoner  acted 
as  an  agent  for  the  prosecutrix,  but  it  is  admitted 
that  he  did  in  some  way  so  act.    The  prisoner  then 


being  her  agent,  acts  for  the  prosecutrix  as  her 
agent  to  buy  stocks  and  shares  for  her,  and  buys 
various  securities  by  her  directions.  It  may  well 
be  that  he  was  acting  as  her  agent  in  so  buying, 
although  without  establishing  privity  between 
her  and  the  sellers  of  the  stocks  and  shares,  for  in 
cases  in  which  he  made  himself  liable  to  the  per- 
sons from  whom  he  bought  he  would  have  the 
right  to  call  on  her  to  pay  him.  Now  his  letter  of 
the  27th  Nov.  incloses  a  contract  for  300Z.  Japa- 
nese, and  expresses  it  as  "  Sold  to  Mrs.  Spooner 
by  himself  ;"  and  it  is  probable,  therefore,  that  he 
had  made  himself  personallv  liable  to  the  seller. 
But  that  does  not  show  that  he  w  iS  nob  acting  as 
her  agent.  In  many  cases  a  broker  makes  himself 
personally  liable  to  both  sides,  and  yet  is  still  an 
agent.  In  this  case  the  defendant  notified  to  the 
prosecutrix  that  he  had  bought  the  bonds  and 
secured  them  for  her,  and  he  had  no  doubt  she 
would  ratify  what  he  had  done,  and  inclosed  the 
sold  note  for  3362.,  and  upon  that  the  prosecutrix 
wrote  the  letter  in  reply.  The  question  is,  what  is 
the  meaning  of  her  letter  P  I  have  no  doubt  that 
it  means,  "Inasmuch  as  the  sum  of  3362.  is  to  be 
paid  before  I  can  get  the  bonds,  here  is  my  cheque, 
ffet  the  proceeds  and  with  them  take  up  the  bonds 
in  the  most  convenient  way."  If  he  had  honestly 
paid  the  cheque  into  his  bankers,  all  would  have 
been  right  and  proper,  and  although  some  unfor- 
tunate occurrence  might  have  prevented  his 
appljdng  it  as  directed,  it  would  not  have  been  in 
violation  of  good  faith.  The  prosecutrix's  letter 
amounts  to  a  direction  to  apply  the  proceeds  of  the 
cheque  for  a  particular  object,  viz.,  the  taking  up 
of  the  Japanese  bonds,  so  as  to  leave  the  prose- 
cutrix free  from  all  claim.  Was  that  a  direction 
within  the  statute  P  I  think  it  was,  for  the  defen- 
dant, an  agent  of  some  sort  as  a  broker,  bought 
the  bonds  and  wrote  that  he  had  secured  them  lor 
the  prosecutrix,  and  she  sent  her  cheque  with  a 
written  direction  to  take  them  up  with  the  pro- 
ceeds of  the  cheque.  The  question  was  left  to  the 
jury,  whether  the  prisoner  applied  the  proceeds  of 
the  cheque  in  violation  of  good  faith  and  contrary 
to  the  purpose  for  which  he  received  it,  and  they 
found  that  he  did.  The  conviction  must  therefore 
be  affirmed. 

Lush,  J. — ^The  only  question  reserved  for  this 
court  is,  whether  Mrs.  Spooner's  letter  of  the  27th 
Nov.,  coupled  with  the  prisoner's  letter  of  that 
date  and  the  contract  note  for  the  Japanese  bonds, 
was  a  sufficient  direction  within  the  meaning  of 
the  statute.  The  question  of  mala  fides  is  not 
open,  and  it  must  be  taken  as  a  fact  by  us  that  the 
conversion  of  the  proceeds  of  the  cheque  was  such 
as  to  make  the  aefendant  criminally  liable,  if  it 
was  contrary  to  a  sufficient  direction  within  the 
meaning  of  the  statute.  It  seems  to  me  that  the 
question  is  free  from  much  doubt.  The  prisoner's 
letter  is  in  substance,  "  I  have  bought  for  you 
three  Japanese  bonds,  and  inclose  the  contract 
note  for  336i."  Her  letter  in  reply  clearly  means, 
"  If  you  have  not  paid  for  them,  apply  the  pro- 
ceeds of  the  cheque  in  payment  of  them ;  if  you 
have,  apply  them  in  repaying  yourself."  This  was 
a  quite  sufficient  direction  within  the  statute. 

Pollock,  B. — I  am  of  the  same  opinion. 

HoNYMAN,  J. — No  point  was  raised  at  the  trial 
as  to  the  agency.  The  defendant  was  a  gratuitous 
a^ent,  buying  shares,  &c.,  for  the  prosecutrix  in 
his  own  name.  The  question  depends  on  the 
meaning  of  the  word  '*  payment,"  m  the  prosecu- 
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triz*B  letter  of  the  27th  Nov.  It  means  that  if  the 
defendant  had  paid  for  the  bonds  he  was  to  put 
the  proceeds  of  the  cheque  into  his  own  pocket ; 
and  if  he  had  not  paid  for  them,  he  was  to  pay  for 
them  with  the  proceeds  of  the  cheque,  and  deliver 
the  bonds  to  her.  The  letter  comes  to  that,  and 
is  therefore  a  written  direction  within  the  statute. 

Conviction  affirmed. 


OOUBT  OF  QUEBN'S  BBBCK. 

Reported  by  J.  Shoktt  aod  M.  W.  McKvllar,  Eeqn., 

Barrieten-at-Law. 

Monday,  Nov.  17, 1873. 

Beg.  v.  Boberts. 

Payment  of  costs  of  prosecution  out  of  money  foimd 
on    p^nsoner — Prisoner    adjudicated    bankrupt 
before  conviction — Bight  of  trustee  in  bankruptcy 
to  money  fovmd  on  prisoner — Act  for  Abolition 
of  Forfeiture  for  Treason  and  Felony  1870  (33 
^  34  Vict.  c.  23)  s.  B— Bankruptcy  Act  1869  (32 
^  33  Vict.  c.  71)  s.  17. 
Affe^'  the  conviction  of  a  prisoner  for  felowy  the 
Central  Criminal  Court  made  an  order,  under 
sect.  3  0/33  ^  34  Vict.  c.  23,  for  tlie  payin&nt  of  the 
costs  of  the  prosecution  out  of  the  moneys  found 
on  the  prisoner  at  the  tims  of  his  apprehension. 
The  validity  of  this  order  being  questioned  by  the 
trustee  m  bankruptcy  of  the  prisoner*  s  estate  on 
the  grovmd  thai  the  prisoner  had  been  adjudicated 
a  bankrv/pt  between  the  dates  of  his  apprehension 
and  conviction,  and  that  on  such  adjuJicaUon  all 
his  property  vested  in  the  trustee : 
Held,  that  the  order  was  righHy  made,  the  trustee  on 
adjudication  of  bankruptcy,  taking  the  property 
of  the  bankrupt  prisoner,  subject  to  the  possibility 
of  the  criminal  court  making  the  order  in  question. 
Quoere,  whether  such  an  order  would  be  vaMd  if  the 
prisoner  were  adjudicated  bankrupt  in  respect  of 
an  act  of  bankruptcy  committed  before  his  appre- 
hension. 
In  this  case  a  rule  nisi  had  been  obtained,  calling 
upon  the  justices  of  the  Central  Criminal  Court  to 
show  cause  why  a  writ  of  certiorari  should  not  issue 
to  remove  into  this  court  an  order  made  at  the 
general  session  of  the  delivery  of  the  Queen's  gaol 
of  Newgate,  holden  on  the  5th  May  1873,  whereby 
it  was  ordered  that  the  costs  incurred  in  the  pro- 
secution of  one   William  Alexander  Boberts,  for 
feloniously  forging  an  order  for  the  payment  of 
11,500{.,  should  be  paid  out  of  moneys  found  on 
Boberts  upon    his  apprehension,  as  far  as  such 
moneys  should  extend. 

From  the  affidavits  filed  in  the  matter  it 
appeared  that  Boberts  was  taken  into  custody  on 
the  4th  April  1873,  on  a  charge  of  having  forged 
and  altered  a  cheque  for  11,6002.  After  several 
remands  he  was  finally  committed  for  trial  at  the 
Central  Criminal  Court.  On  the  24th  April  he 
was  adjudicated  a  bankrupt  by  the  London  Bank- 
ruptcy Court,  and  on  the  8th  May  a  trustee  of  the 
bankrupt's  estate  was  appointed.  On  the  same 
day  on  which  the  trustee  was  appointed,  but  later 
on  that  day,  Boberts  was  found  guilty  of  felony  at 
the  Central  Chminal  Court,  and  sentenced  to 
twelve  years*  penal  servitude.  On  the  9th  June 
an  application  was  made  on  the  part  of  the  prose- 
cution, to  the  Central  Criminal  Clourt,  for  an  order 
for  the  payment  of  the  costs  of  the  prosecution  out 
of  the  moneys  found  upon  the  prisoner,  on  his 
apprehension,  and  then  taken  from  him,  under 


sect.  3  of  the  Act  for  the  Abolition  of  Forfeiture 
for  Treason  and  Felony  (33  A  34  Yict.  c.  23),  and 
the  court  made  the  order  asked  for. 

It  did  not  appear  when  the  act  of  bankruptcy 
was  oommittea,  on  which  the  prisoner  was  aa- 
judicated  a  bankrupt. 

Oifard,  Q.C.  and  Poland,  now  showed  cause 
against  the  rule. — Sect.  3  of  the  Act  to  abolish 
forfeitures  for  treason  and  felony,  and  to  other- 
wise amend  the  law  relating  thereto  (33  &  34 
Yict.  c.  23),  provides  that  it  shall  be  lawful  for 
any  court  by  which  judgment  shall  be  pronounced 
or  recorded  upon  the  conviction  of  any  person  for 
treason  or  felony,  in  addition  to  such  sentence  as 
may  otherwise  by  law  be  passed,  to  condemn  such 
person  to  the  poyment  of  the  whole  or  any  part 
of  the  costs  or  expenses  incurred  in  or  about  the 

Erosecution  and  conviction  for  the  offence  of  which 
e  shall  be  convicted,  if  to  such  court  it  shall  seem 
fit  so  to  do ;  and  the  payment  of  such  costs  and 
expenses,  or  any  part  thereof,  may  be  ordered  to 
be  made  by  the  court  out  of  any  moneys  taken 
from  such  person  on  his  apprehension.  This  sec- 
tion clearly  gave  the  Central  Criminal  Court  power 
to  make  the  order  now  sought  to  be  quashed. 

Metcalfe,  Q.C.  (with  whom  was  Uraham)  was 
here  called  on  to  support  the  rule. — From  the  date 
of  the  adjudication  of  bankruptcYi  i*e.,  the  24th 
April,  the  prisoner  was  devested  of  all  his  property, 
which  from  that  date  became  the  property  (1)  of 
the  registrar  and  (2)  of  the  trustee.  Sect.  17  d 
the  Bankruptcy  Act  1869  (32  A  33  Vict.  c.  71) 
enacts  that  "  until  a  trustee  is  appointed  the 
re^strar  shall  be  the  trustee  for  the  purposes  of 
this  Act,  and  immediately  upon  the  order  of  ad- 
judication bein^  made,  the  property  of  the  bank- 
rupt shall  vest  in  the  registrar.  On  the  appoint- 
ment of  a  trustee  the  property  shall  forthwith 
E^ass  to  and  vest  in  the  trustee  appointed." 
Blackbukn,  J. — So  far  as  any  interest  in  the 
prisoner  himself  was  concerned,  lie  oould  not.  by 
voluntarily  assigning  it,  get  rid  of  its  liability 
under  the  Treason  and  Felony  Act,  and  if  that  be 
so,  I  do  not  see  how  a  compulsory  assignment  of  his 
property  under  the  Bankruptcy  Act  can  make 
a  aifference.]  The  prisoner  could  up  to  the 
time  of  his  conviction,  dispose  of  his  property  as 
he  liked.  In  Whitaker  v.  Wishey  (12  C.  B.  44)  it 
was  held  that  an  assignment  of  a  felon's  goods, 
bond  fide  made  for  a  good  consideration,  after  the 
commission  day  of  the  assizes,  but  before  the  day 
on  which  he  was  aotually  tried  and  convicted,  will 
pass  the  property.  At  the  time  of  the  prisoner's 
apprehepsion  the  money  was  his,  but  subject  to 
the  riffht  of  the  Central  Criminal  Court  to  make 
an  order  after  his  conviction,  for  the  payment  of 
the  costs  of  the  prosecution  out  of  it.  But  before 
any  such  order  is  made  the  Bankruptcy  Act  steps 
in  and  vests  all  the  property  of  the  prisoner  abso- 
lutely in  the  trustee ;  the  prisoner,  therefore,  had 
no  longer  any  property  which  the  Criminal  Conrt 
can  lay  hold  of  by  its  order.  [Biackburn,  J.— 
The  trustee  takes  only  that  property  which  is  the 
bankrupt's,  and  if  that  property  is  subject  to  any 
lien  in  favour  of  another  person,  the  trustee  must 
take  it  subject  to  that  lien.  Quain,  J. — The  Act 
says  expressly  that  the  court  may  order  the 
costs  to  be  paid  out  of  whatever  moneys 
are  "taken  from  such  person  on  his  appre- 
hension."] That  must  mean  moneys  belong- 
ing to  him — ^not  moneys  belonging  to  another 
person    which  might  be    found    on  his   person 


MAGISTRATES^   CASES. 


849 


Q.  B.]  N08SW0&THT  (app.)  V.  The  Ovbbseebs  of  Buckland-in-thb-Mook  (resps.).  [0.  P. 


at  the  time  of  apprehension.  [Blackburn,  J. — 
Perhaps  that  is  so.  If  the  act  of  bankruptcy  had 
ti^en  place  )>efore  the  prisoner's  apprehension  the 
point  might  be  more  doubtfal ;  but  that  point  does 
not  arise  in  the  present  case.]  The  prisoner  at  the 
time  of  his  apprehension  was  legal  owner  of  tho 
moneys,  subject  only  to  a  contingency  which  might 
never  arise.  [Blackbtjbn,  J. — ^And  the  trustee 
holds  them  exactly  as  the  bankrupt  did.  His  right 
to  them  is  neither  greater  nor  less.  Boberts  held 
the  moneys  subject  to  the  contingency  of  an  order 
being  made  after  his  conviction  for  the  payment  of 
the  costs  of  the  prosecution  out  of  them.  After 
his  bankruptcy  tne  trustee  held  them  subject  to 
the  same  ooutingency.]  Suppose  the  prisoner 
handed  over  to  his  attorney  some  of  the  money  in 
his  possession  at  the  time  of  his  apprehension,  to 
pay  the  costs  of  his  defence,  could  the  criminal 
court,  subsequently  to  his  conviction,  make  an 
order  on  the  attorney  for  the  payment  of  the  costs 
of  the  prosecution  out  of  the  same  money  P  This 
woald  place  attorneys  in  a  very  awkward  position. 
[Blackburn,  J. — I  do  not  think  that  there  is 
any  likelihood  that  the  court  would  make 
any  order  having  such  an  effect  as  that.] 
In  any  case  notice  should  have  been  given  to  the 
trostee  to  show  cause  why  the  costs  of  the  pro- 
ceedings should  not  be  paid  out  of  the  moneys 
taken  from  the  person  of  the  bankrupt ;  and  on 
this  ground  also  it  is  submitted  the  order  was 
wrong. 

Blackburn,  J. — In  this  case  I  think  the  rule 
should  be  discharged.  I  wish  to  guard  against 
being  supposed  to  say  that  simply  because  money 
is  found  on  the  person  of  a  prisoner  at  the  time  of 
his  apprehension,  the  Criminal  Court  may  make  an 
order  for  the  payment  of  the  iK>sts  of  the  prosecu- 
tion out  of  it.  I  am  inclined  to  think  that  if 
moneys  belonging  to  someone  else  are  found  in  his 
possession,  e.g.,  if  the  person  arrested  is  a  banker's 
clerk  carrying  a  bag  of  gold  to  the  bank,  the 
banker  who  is  the  owner  of  the  money  would  have 
a  right  to  interfere  in  such  a  case  against  any  order 
being  made.  I  also  wish  to  guard  myself  against 
bein^  supposed  to  decide  thai  if  the  prisoner  was 
adjudicated  bankrupt  by  reason  of  an  act  of  bank- 
mptcy  committed  before  his  arrest,  the  trustee 
might  not  have  a  right  to  intervene.  Nothing 
appears  in  the  present  case  to  raise  this  point.  So 
&r  as  appears  tne  prisoner  at  the  time  or  his  arrest 
was  in  possession  of  moneys  which  he  might  have 
4isposea  of  in  an^  way  he  pleased.  Then  sect.  3  of 
the  Act  for  Abohshing  Forfeitures  for  Treason  and 
Felony  provides  that  such  moneys  shall  be  subject 
to  the  power  of  the  criminal  court  to  make  an 
order  for  the  payment  out  of  them  of  the  costs  of 
the  prosecution.  That  power  may  be  exercised  by 
the  court  notwithstanding  every  effort  which  the 
prisoner  may  make,  whilst  sui  jwrist  to  make  away 
with  the  monevs.  In  case  of  bankruptcy  inter- 
vpning — not  a  bankruptcy  by  reason  of  an  act  of 
bankruptcy  antecedent  to  the  arrest — the  trustee 
takes  what  was  the  property  of  the  bankrupt,  and 
subject  to  all  the  rights  of  third  parties  previously 
exidting.  I  think  there  did  exist  in  the  present 
CD.  0,  at  the  time  of  the  adjudication  of  bankruptcy, 
a  \  Cited  right,  or  lien,  or  hold,  by  virtue  of  the 
statute,  on  the  moneys  found  on  the  person  of  the 
prisoner  at  the  cime  of  his  arrest,  and  that  con- 
seouently  the  order  was  rightly  made. 

QuAiN,  J. — I  am  of  the  same  opinion.  Sect.  3 
of   33  ^  34  Yict.  c.  23    expressly  enacts   that 


"the  payment  of  such  costs  and  expenses,  or 
any  part  thereof,  may  be  ordered  by  the 
court  to  be  made  out  of  any  moneys  taken  from 
such  person  on  his  apprehension."  The  foots  of 
this  case  show  that  the  moneys,  out  of  which  the 
order  for  paying  the  costs  of  the  prosecution  was 
made,  were  taken  from  the  prisoner  on  his  appre- 
hension. The  money,  when  so  taken,  became  from 
that  time  liable  to  have  an  order  made  for  the  pay- 
ment of  the  costs  of  the  prosecution  out  of  it.  It 
has  been  argued  that  that  liability  was  done  away 
with  by  the  subsequent  bankruptcy  of  the  prisoner 
— a  bankruptcy  taking  phice  subsequently  to  the 
apprehension  of  the  prisoner.  I  am  of  opinion  that 
it  was  not,  and  that  the  property  taken  by  the 
trustee  was  subject  to  whatever  contingency  it  was 
subject  to  before  the  bankruptcv.  Whatever  lien 
or  hold  on  the  property  existed  before  the  bank- 
ruptcy cannot  be  affected  by  the  bankruptcy  in 
the  slightest  degree.  It  would  be  a  very  different 
thing,  as  observed  by  mv  brother  Blackburn,  to 
hold  that  the  same  would  be  the  case  as  to  the 
propertv  of  a  stranger  found  on  the  prisoner  at  the 
time  of  his  arrest.     I  think  the  rule  should  be 


discharged. 


Rule  discharged  toUh  costs. 


Attorneys  for  the  prosecution :  Hunvphreys  and 
Morgan. 
Attorneys  for  the  trustee:  Lewis  and  Lewis. 


OOUBT  OF  COMMON  P£SA8. 

Beported  by  Johv  Bobs  and  B.  ▲.  Ktsslulk,  Eaqn., 
Bazxi8ten<at-La  w. 


BE0I8TBATI0N  AFPBAL8. 

Tuesdcvy,  Nov,  18, 1873. 
NosEWOBTHT  (app.)  V,  The  Ovebsebbsof  Bucklakd- 

iN-THE-MooR  (resps.) 

Lists — Unauthorized  alteration  of— Notice  of  oh' 
jection  directed  according  to  altered  listr-^  Vict, 
c.  18. 
In  the  copy  of  the  register  of  voters  Jor  tne  counry, 
sent  by  the  derh  of  the  peace  to  the  overseers,  ine 
appellant,  a  voter,  was  described  as  of  a  partuyular 
place.    The  overseers,  knowing  thai  he  had  ceased 
to  reside  there,  struck  out  the  name  of  the  place, 
inserted  that  of  the  place  where  the  voter  actually 
did  reside,  a/nd  puhtish&d  the  list  so  altered.    Pre- 
viously to  the  annual  revision  of  the  lists,  a  notice 
of  objection  was  sent  by  post  to  the  voter,  directed 
to  his  true  address,  as  described  in  the  Ust  when 
altered.     The  revising  barrister  deemed  the  notice 
sufficient,  and  expumged  the  voter*s  name : 
Held,  that  the  alteration  of  the  list  being  beyond  the 
powers  given  to  the  overseers  by  6  Vict,  c,  8,  s.  5, 
the  list  so  altered  could  not  be  '*  deemed  to  be  the 
list  of  voters,*'  within  sect,  6,  a/nd,  therefore,  thai 
the  notice,  not  having  been  directed  to  the  appeU 
lant,  "  at  his  place  of  abode,  as  described  in  the 
said  list  of  voters,"  according  to  the  provisions  of 
sect.  100,  was  improperly  served,  a/nd  the  barrister's 
decision  erroneous. 
Appeal  from  the  revising  barrister  for  the  Eastern 
Division  of  the  County  of  Devon.    Robert  Tucker 
objected  to  the  name  of  Robert  Noseworthy  being 
retained  on  the  list  of  voters  for  the  parish  of 
Buckland-in-the-Moor,  in  the  said  division. 

The  barrister  called  on  the  objector  to  prove  his 
notice  of  objection  to  the  voter,  when  the  fol- 
lowing &cts  appeared : 

On  the  copy  of  the  list  of  voters  for  the  Eastern 
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DiyiBion  of  the  Gounty  of  Devon,  relating  to  the 
said  parish  of  Buckland-in-the-Moor,  sent  by  the 
olerk  of  the  peace  of  the  said  county,  to  the  over- 
Beers  of  the  poor  for  the  said  parish,  the  name  of 
the  said  voter  appeared  as  follows  : 


Sob«rtNoM- 
worthy 


Boddaeleare,  in 
this  pttrich 


hooae  and  Und 
Moooapi«r 


Boddaol«ATe 


The  overseer,  knowing  that  the  said  Robert 
Noseworthv  had  ceased  to  occupy  or  reside  at  the 
farm  callea  Boddacleave,  and  was  now  occupying 
and  residing  at  a  farm  called  Bowden,  in  the  same 

Srish,  before  publishing  the  list,  erased  the  words 
>ddacleave,  m  the  second  column,  and  Bodda- 
cleave in  the  fourth  column,  and  inserted  the  word 
Bowden  in  each  column,  and  they  duly  signed  and 
published  the  list  so  fdtered. 

In  the  list  published  by  the  overseers,  therefore, 
the  name  appears  as  follows : 


BobcrtNoM- 
worth/ 


in  this  parish, 
Bowdan 


hoaaa  and  land  as 
oooapiar 


Bowdan 


The  original  copy  of  the  register  sent  to  the 
overseers  was  printed,  and  the  alteration  was  in 
writing. 

The  objector  duly  sent  by  post  to  the  voter  a 
notice  of  objection,  rounded  on  the  third  and  fourth 
columns  of  the  reg^ter,  which  was  in  all  respects 
in  the  form  given  by  28  A  29  Vict.  c.  36,  s.  A.,  No. 
2,  unless  it  was  detective  in  the  matters  herein- 
after mentioned,  and  such  notice  of  objection  was 
posted  in  due  time  by  the  objector. 

The  notice  of  objection  was  addressed  as  follows : 
"To  Mr.  Robert  Noseworth^,  of  Bowden  Farm, 
Buckland-in-the-Moor."  This  was  the  correct  ad- 
dress of  the  voter  at  the  time  the  notice  was 
sent. 

On  behalf  of  the  voter,  it  was  objected  that 
the  notice  was  insufficient,  and  the  barrister  had 
no  power  to  erase  the  voter's  name : — First,  be- 
cause the  alteration  made  by  the  overseers  in  the 
copy  of  the  register  sent  to  them  was  unautho- 
rised and  void,  and  the  notice  ought  therefore  to 
have  been  addressed  to  Boddacleave,  and  not 
Bowden  Farm ;  secondly,  because  the  said  notice 
should  have,  at  any  rate,  been  addressed  ipsia- 
9vmi8  v&rhia  of  the  list,  as  published  by  the 
overseers  the  second  time,  should  therefore  have 
been  "  this  parinh,  Bowden,"  instead  of  Bowden 
Farm ;  thirdly,  it  was  further  contended,  on  behalf 
of  the  voter,  that  the  barrister  had  no  power  to . 
expunge  his  name  from  the  register,  inasmuch  as 
the  alteration  was  a  mistake  of  the  overseers, 
within  the  meaning  of  6  Vict.  c.  18,  s.  40,  which 
the  barrister  was  bound  to  amend,  and  that,  having 
made  such  amendment,  and  restored  the  list  to 
its  original  condition,  no  person  of  the  name  of 
Bobert  Noseworthv  living  at  Bowden,  and  quali- 
fied in  respect  of  the  occupation  of  a  farm  called 
Bowden,  would  appear  on  tne  list,  and  the  notice  of 
objection  would,  for  this  reason,  be  null  and  void. 

Arguments  were  heard  in  support  of  the  ob- 
jections, but  the  revising  barrister  held  that  the 
notice  of  objection  was  sufficient,  and  that  he 
ought  not  to  exercise  his  jurisdiction,  if  any,  to 
amend  the  list,  till  after  he  had  decided  upon  the 
notice  of  objection,  and  that  no  alteration,  if  made 
by  him  in  the  said  list,  would  affect  the  validity  of 
the  notice.  He  therefore  called  on  the  voter  to 
support  his  qualification,  which  was  not  done  even 
in  respect  of  the  qualification  appearing  on  the  list 
or  jis  altered  by  the  overseer.  The  barrister,  there- 


fore, expunged  the  name  of  the  voter,  who  gave 
due  notice  of  appeal. 

The  question  for  the  opinion  of  the  court  was, 
whether  the  notice  of  objection  was  good,  and 
whether  the  barrister  had  power  to  expunge  ti^e 
name  of  the  said  Bobert  Noseworthy  from  the 
register  of  voters.  The  lists  were  to  remain  un- 
altered, or  to  be  altered  acoordins:  to  the  opinion 
of  the  Court. 

The  objector  declined  to  support  the  decision 
appealed  against.  The  overseers  were  made  re- 
spondents (a). 

Chorge  Leuns,  for  the  appellant. — The  question 
is,  whether  the  notice  of  ODJection  was  good,  and 
the  barrister  had  power  to  expunge  the  name : — 
First,  the  notice  was  badlv  served.    It  was  sent  bv 

{)ost,  but  was  not  properly  directed  to  tho  appel- 
ant, "  at  his  place  of  abode  as  described  in  the  said 
list  of  voters,  within  the  meaning  of  6  <&  7  Vict.  c. 
118,  s.  100.  In  AUen  v.  QreensiU  (4  C.  B.  100),  a 
notice  of  objection,  addressed  to  the  voter  at  A, 
described  as  his  place  of  abode  in  the  borough 
list,  was  left  at  his  office  at  B.  The  office  in  B. 
was  not  the  voter's  place  of  abode,  and  he  had  no 
residence  in  it.  It  was  held  that  the  notice  was  in- 
sufficient, because  it  had  not  been  given  to  or  left  at 
the  place  of  abode  of  the  voter,  as  stated  in  the 
list.  [Brett,  J. — ^There  they  did  not  prove  that 
it  was  delivered  to  the  voter,  nor  that  it  was 
properly  addressed.]  Yet  he  evidently  got  the 
notice,  for  it  appears  he  was  actually  present  before 
the  revising  barrister.  [Brett,  J. — Sect.  17  pro- 
vides for  three  modes  of  service,  and  if  it  is  shown 

(a)  6  Viot.  0. 18,  a.  5,  enaota  that  the  overaeere  of  everj 
pariah  shall,  in  ovary  year,  make  out  a  list  of  olaimantt 
to  vote,  and  if  the  overaeera  **  ahall  have  reaaonable  oanae 
to  beUeve  that  any  peraon  whoae  name  ahall  appear  in 
anoh  liat  of  olaimanta,  or  in  the  copy  of  the  register 
relating  to  their  jMuriah  or  townahip,  and  received  by  them 
from  the  olerk  of  the  peace,  ia  not  entitled  to  have  his 
name  npon  tiie  regiater  then  next  to  be  made,  ahaU  add 
the  word  " objected'*  before  the  name  of  every  eneh 
peraon  on  the  margin  of  every  anoh  liat  of  daimanta  or 
the  aaid  oopy  of  the  regiater;  and  the  aaid  overseen 
shall  also  add  the  word  "  dead  "  before  the  name  of  m 
peraon  in  the  aaid  copy  of  the  regriater  whom  they  ahau 
nave  reaaonable  oanae  to  believe  to  be  dead ;  and  the 
overaeera  ahall  oanae  a  aufficient  number  of  oopiea  ol 
anoh  liat  of  daimanta^  and  of  the  aaid  oopy  of  the  regiater, 
with  all  anoh  marginal  additiona  aa  aforeaaid,  to  be 
written  or  printed,  and  ahall,  on  or  before  the  lat 
Angnat,  aign  and  publish  the  aame    .    .    . 

^t.  6.  That  the  liat  of  olaimanta  (if  any)  ao  to  be 
made  oat  by  the  overaeera  of  every  pariah  or  townahip, 
together  with  the  aaid  oopy  of  the  regiater,  with  the  mar- 
ginal additiona  reapectively  aa^  aforeaaia,  for  the  time 
being,  relating  to  the  aame  pariah  or  townahip,  ahaU  be 
deemed  to  be  the  liat  of  votera  of  anoh  pariah  or  townahip 
for  the  oonnfe^    .    .    . 

Sect.  17.  That  every  peraon  whoae  name  ahall  have 
been  inaerted  in  any  liat  of  votera  for  any  citrv  or  borongh 
may  object  to  any  other  peraon,  aa  not  having  been 
entitled,  on  the  laat  day  of  Jnly  next  preoeding,  to  have 
hia  name  inaerted  in  the  liat,  and  ahall  give  notioe  to  the 
overaeera ;  and  aleo  "  give  or  oanae  to  be  left  at  the  plaee 
of  abode  of  the  peraon  objected  to,  aa  atated  in  the  aaid 
liat,"  a  notice  in  a  certain  form    .    .    . 

Sect.  27.  That  in  caae  no  liat  of  votera  ahall  have  been 
made  ont  for  any  parish  ...  in  any  year,  or  in  case 
anoh  liat  ahall  not  have  been  affixed  in  any  plaoe  herein- 
before mentioned  in  that  behalf,  the  register  of  votera  for 
that  pariah  .  .  .  ahall  be  taken  to  be  the  list  of 
votera    .    .    . 

Sect.  100.  That  it  shall  be  aufficient  .  .  .  if  the  notioa 
BO  required  to  be  given  aa  aforesaid  "  ahall  be  aent  by 
poat  .  .  .  directed  to  the  person  to  whom  the  aame 
shall  be  aent,  at  hie  plaoe  of  abode,  aa  deaoribed  in  tha 
said  liat  of  votera  "... 
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that  the  notice  came  to  the  voter's  hands,  that  is  per- 
sonal servioe.    Bat  the  revising  barrister  does  not 
aeem  to  have  foand  the  fact  as  to  the  service.]  There 
was  no  evidence  that  it  came  to  the  voter's  hands. 
Sects  17  and  100  provide  for  servioe    by  post. 
[DfifiLLN,  J. — Bv  saying  that  it  shall  be  sufficient, 
bat,  of  coarse,  the  service  may  still  be  personal.] 
The  notice,  though  posted,  was  not  good,  because 
not  properly  directed  to  his  abode,  as  described  in 
the  list,  for  the  overseer  had  altered  the  list.    In 
Bishop  V.  Edps  (2  G.  B.  45),  to  the  argument. 
Suppose  this  notice  had  been  sent  by  post,  di- 
rected to  the  voter's  actual  place  of  abode,  and 
jet  had  never  reached  him  P    Maule,  J.,  answers 
(p.  52) : — "  That  clearly  would  not  do ;  there  is 
no  provision   for    that."     The    overseer's    first 
duty  is  prescribed  by  sect.  4  as  to  the  publica- 
tion of  a  notice,  requiring  claims  to  be  sent  in. 
And  by  28  &29  Yict.  c  86,  s.  8,  they  are  required, 
at  the  same  time  with  the  publication  of  the  notice, 
to  publish  a  copy  of  the  register.    They  must  now 
paoiish  the  precept  and  a  copy  of  the  register, 
^'jast  as  they  receive  it  from  the  clerk  of  the 
pkoe."    Rogers  on  Elections  (11th  edit.  p.  129). 
LDekman,  J.— Have  they  not  published  the  list, 
although    they  have  altered    itP  the   Act  says, 
"A  copy  of  the  said  list:"  what  listP]    The  list 
sent  by  the  clerk  of  the  peace,  not  the  list  pub- 
lished in  an  altered  form.     [Bbett,  J. — Suppose 
the  overseers  omitted  to  publish  a  list  P]    Then  it  is 
enacted  that  the  old  list  shall  be  in  force  (s.  27). 
The  powers  of  the  overseers  to  alter  the  list  of 
claimants  is  strictly  confined  to  the  additions  pre- 
scribed by  6  Vict.  c.  18,  s.  5.    They  may  write 
the  word  "  objected "  in  the  margin,  or  the  word 
"dead,"  but  nothing  else.    [Gbovb,  J.— What  is 
the  argument  contrd  r\    It  is  said  to  be  founded 
on  sect.  6.   [Qbovb,  J. — ^But  that  section  speaks  of 
the  list  "  so  to  be  made  out."]    Yes ;  but  the  con- 
trary argument  is  that  the  list  "  is  that  which  the 
overseers  publish,"  not  what  they  ought  to  pub- 
lish.   [BiusTT,  J. — Are  they  to  publish  what  they 
likeP]    Certainly  not.    The  other  side  also  rely 
on  Dams  v.  Hoj^kim  (8  C.  B.,  N.  S.,  376),  deciding 
that  the  sufficiency  of  a  notice  of  claim  under 
6  &  7  Yict.  o.  18,  s.  4,  is  for  the  overseers ;  and 
where  they  have  acted  upon  it,  by  inserting  the 
claimant's  name  in  their  list,  pursuant  to  sect.  5, 
it  is  not  competent  to  the  revising  barrister  to  in- 
quire whether  its  form  is  in  compliance  with  the 
statute,    [B&BTT,  J. — ^That  case  decided  a  point  long 
in  controversy.    There  the  claim  was  not  signed 
by  the  man  hmiself,  but,  being  apparently  good,  it 
was  held  the  revising  barrister  could  not  look 
behind  it  to  see  if  the  man  had  signed  personally.] 
No  ooonsel  appeared  for  the  respondents. 
Keating,  J. — xou  have  saidenoueh.  The  duties 
of  the  revising  barrister  are  prescribed  by  6  Yict. 
c  18,  B.  40,  and  very  precise  directions  are  given 
on  that  head,  as  well  as  indeed  for  all  stops  to  be 
taken  with  respeot  to  the  revision.    The  Legis- 
lature probably  wished  to  leave  as  little  as  pos- 
sible to  discretion  in  such  matters,  and  to  pre- 
Boribe  distinct  rules  on  which  all  parties  might 
be  bound  to  act.     Sect.  40  provides  for  corrections 
which  may  be  made  by  the  barrister  on  the  re- 
gister.    [His  Lordship  read  the  section.]    There- 
fore, as  a  condition  precedent  to  calling  on  the  party 
objected  to  at  all  to  prove  his  qualification,  the 
party  objecting  must  appear  by  himself,  or  some 
one  acting  on  hiB  behui,  and  prove  he  gave  the 
notice  or  notices  respectively  required  by  the  Act 


to  be  given.  In  this  case  the  objector  did  appear 
before  the  revising  barrister  and  objected  to  the 
name  of  a  voter,  and  proved  he  had  sent  by  post 
certain  notices  of  objection.  Now  the  statute  says 
that  the  notice  must  be  such  a  notice  as  is  re- 
quired by  the  Act  to  be  given.  Let  us  inquire 
what  that  notice  is.  First,  what  is  to  be  done  by 
the  overseer  with  respect  to  the  preparation  of  the 
list  is  prescribed  by  28  Yict.  c.  86,  s.  8,  which 
provides  that  "The  clerk  of  the  peace  of  everj 
county  shall,  together  with  the  precept,  transmit 
to  the  overseers  of  every  parish  or  township  within 
such  county  a  sufficient  number  of  copies  of  the 
part  or  parts  of  the  register  relating  to  such 
parish  or  township,"  and  then  it  states  that  "  The 
overseers  of  the  poor  of  every  parish  and  town- 
ship shall,  on  or  before  the  twentieth  day  of  June 
in  every  year,  and  at  the  same  time  with  the  pub- 
lication of  the  notice  mentioned  in  the  fourth 
section  of  the  principal  Act,  publish  a  copy  of  the 
register  then  m  force  relating  to  their  parish  or 
township;  .  .  ."  Therefore  it  is  perfectly  clear 
that  the  duty  of  the  overseer  is  to  publish  that 
which  is  sent  to  him  by  the  clerk  of  the  peace, 
viz.,  a  copy  of  the  roaster.  That  being  published, 
the  voter  may  be  objected  to  either  by  the  over- 
seer, in  the  proper  way  (not  material  here,  because 
no  objection  was  made  by  the  overseer),  or  by  anv 
person  entitled  to  vote ;  and  the  manner  in  whicn 
the  notice  is  to  be  given  is  prescribed  by  the  Act, 
which  provides  that  he  shall  send  a  notice  to  the 
voter  according  to  the  form  in  No.  11,  and  ac- 
cording to  that  form  in  No.  11  (6  YJbt,  c.  18),  he 
is  to  address  the  notice  to  the  abode  of  the  voter 
as  described  in  the  list.  What  is  the  list  P  The 
Act  provides  that  the  list  is  that  which  is  sent  by 
the  clerk  of  the  peace  to  the  overseer,  and  the 
overseer  is  bound  to  publish ;  and  I  apprehend  it 
to  be  clear  that  the  overseer  must  publish  that  in  ite 
integrity.  He  must  publish  it  as  he  receives  it. 
The  matter  giving  rise  to  difficulty  in  the  present 
case  results  from  the  act  of  the  overseer  who  did 
not  publish  a  copy  of  the  r^g^ter  he  received, 
but  took  on  himself  to  alter  both  the  qualification 
of  the  party,  and  also  his  place  of  abode  as  de- 
scribed in  the  register.  The  objector  was  no 
doubt  misled  by  that,  and  adopted  the  alteration 
made  by  the  overseer,  and  drew  up  his  notice 
addressed  to  the  place  of  abode  as  altered  by  the 
overseer,  and  not  the  place  of  abode  on  the  re- 
gister transmitted  by  the  clerk  of  the  peace.  The 
objector  appeared  before  the  revising  barrister, 
and  the  Act  provides  that  the  party  appearing 
may  prove  he  gave  notice  of  objection  m  one  or 
three  wavs,  viz.,  either  that  he  served  it  person- 
ally on  the  voter,  or  lefl  it  at  his  place  of  abode  as 
described  in  the  list,  or  sent  it  by  post  to  his 
address  as  described  in  the  list.  The  objector 
here  adopted  the  last  of  the  three  methods,  and 
the  only  proof  before  the  revising  barrister  was, 
that  he  sent  the  notice  by  post  addressed  to  the 
abode  as  altered,  and  not  to  the  abode  as  in  the 
register.  The  simple  question  is,  whether  that  is 
in  compliance  with  the  statute.  We  are  not  em- 
barrassed here  bv  any  question  which  might  arise 
if,  supposing  he  had  failed  to  prove  the  notice  sent 
through  the  post,  he  had  resorted  to  any  of  the 
other  two  modes  of  service ;  my  impression  is  that 
it  would  be  competent  to  him  to  prove  either  of 
them,  if  he  could,  having  failed  to  prove  one. 
But  here  we  must  take  it  that  the  objector  relied 
on  the  notice  sent  by  post  alone.    That  appears  to 
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me  not  to  be  a  complionoe  with  the  statute.  It  is 
to  be  observed  that,  before  the  voter  could  be 
even  called  upon  to  prove  his  qualification,  proof  of 
service  of  notice  of  objection  must  be  given,  and  I 
think  the  meaning  of  the  Act  of  Parliament  when 
it  speaks  of  the  list  with  respect  to  notice  of  ob- 
jection, is  the  list  which  ought  to  be  published  by 
the  overseer,  and  if  he  takes  on  himself  to  alter 
the  list,  any  person  acting  on  the  alteration  does 
so  at  his  peril.  One  can  quite  understand  the  re- 
vising barrister  acting  on  the  abstract  justice  of 
the  case,  and  taking  the  other  view,  because  the 
objector  was  misled,  and  therefore  it  is  not  sur- 
prising the  revising  barrister  put  the  construction 
which  he  did  on  the  statute ;  and  on  the  right  of 
the  case  I  should  perhaps  be  disposed  also  to 
take  that  view.  But  it  seems  to  me  that  the 
words  of  the  Act  are  express,  and  not  capable  of 
alteration,  and  that  here  there  was  not  such  a 
notice  given  as  the  statute  requires;  therefore 
that  the  voter  was  not  called  upon  to  prove  his 
qualification,  and  the  revising  barrister  was  in 
error  in  striking  him  off,  and  the  decision  must 
be  reversed. 

Brett,  J. — ^The  mere  question  in  this  case  seems 
to  be  whether  the  revising  barrister  was  in  a 

gosition  to  call  on  the  person  objected  to  to  prove 
is  right  to  be  on  the  register.  The  revising  bar- 
rister has  not  jurisdiction  or  authority  to  call  on 
every  person  to  prove  his  right  to  vote,  and  has 
only  limited  jurisdiction  and  authority  to  call  on 
certain  persons.  The  authority  is  contained  in 
sect.  40  of  $  Yict.  o.  18,  and  it  depends  on  this 
condition  precedent,  viz.:  that  the  objector  shall 
appear  by  nimself  or  some  one  on  his  behalf,  and 
shall  prove  he  has  given  the  notice  or  notices  re- 
spectively hj  that  Act  required  to  be  given  by 
him.  That  is  shown  to  be  a  condition  precedent 
by  the  following  words,  viz. :  "  Every  such  bar- 
rister shall  then  require  it  to  be  proved  that  the 
person  so  objected  to  was  entitled  on  the  last  day 
of  July  then  next  preceding,  to  have  his  name  in« 
serted  in  the  list  of  voters  in  respect  of  the  quali- 
fication described  in  such  list."  The  condition 
precedent  is  that  the  objector  shall  prove  that  he 
gave  the  notice  or  notices  required  by  this  Act. 
Since  the  passing  of  that  Act  there  have  been 
other  Acta  which  we  must  take  to  be  incorporated 
therewith.  Therefore  it  means  the  notices  under 
that  Act  and  the  Acts  to  be  made  in  conj auction 
therewith.  Now  the  notices  required  by  this  Act 
in  case  of  counties  are  in  sect.  7;  the  objector 
must  prove  a  notice  to  the  overseer,  and  then  a 
notice  to  the  voter  himself;  he  must  prove  the 
service  of  the  notices  in  one  of  two  ways,  viz. :  he 
must  on  or  before  a  certain  day  "  give,  or  cause  to 
be  given  to  the  person  so  objected  to,  or  leave  or 
cause  to  be  left  at  his  place  of  abode,  as  described 
in  such  list,  a  notice,  according  to  the  form  num- 
bered 5  "  in  the  schedule.  But  a  further  mode  of 
proving  he  gave  the  notice  is  reserved  to  the  ob- 

Iector  by  sect.  100.  He  may  prove  the  notice  to 
lave  been  "  sent  by  post,  directed  to  the  person  to 
whom  the  same  shall  be  sent,  at  his  place  of  abode 
as  described  in  the  said  list  of  voters."  The  ob- 
jector, therefore,  may  satisfy  the  40th  section  in 
one  of  three  ways.  He  ma^  prove  .  personal 
service  of  the  notice,  or  service  of  the  notice 
at  the  place  of  abode,  or  avail  himself  of  the 
further  privilege  (and  one  which  is  a  great  privi- 
lege) ^ven  to  him,  viz.,  of  proving  the  service 
of  notice  by  showing  it  to  have  been  sent  by  post. 


The  manner  of  proving  it  is  the  proof  adopted  for 
notices  sent  by  post  which,  according  to  Allen  v. 
QreensiU  (4  C.  B.  100),  ia  to  be  conclusive  proof 
that  the  notice  was  delivered,  and  delivered  in 
time,  and  it  is  not  open  to  the  voter  to  show  in 
point  of  fact  that  the  notice  was  never  received 
by  him,  or  received  after  due  time.    This  power  is 
therefore  a  great  privilege  given  to  the  objector, 
and  we  think,  therefore,  the  notice  must  be  strictly 
proved.    If  the  objector  does  assume  to  prove  the 
delivery  of  the  notice  by  post,  under  sect.  100, 
the  point  is  raised  as  to  what  is  to  be  the  direction; 
the  notice  is  to  be  "directed  to  the  person  to 
whom  the  same  shall  be  sent,  at  his  place  of  abode 
as  described  in  the  said  list  of  voters."    What  is 
the  list  of  voters?    Under  the  old  Act,  6  Vict, 
c.  18,  after  having  shown,  in  another  section,  that 
a  copy  of  the  old  register  is  sent  to  the  overseer  of 
the  parish,  and  a  list  of  claimants  to  vote  made 
out,  section  6  provides,  *'  That  the  list  of  claimants 
(if  any)  so  to  be  made  out  by  the  overseers  of 
every  parish  or  township,  together  with  the  said 
copy  of  the  register,  with  the  mar^nal  additions 
respectively  as  aforesaid,  for  the  time  being,  re- 
lating to  the  same  parish  or  township,  shaJl  be 
deemed  to  be  the  list  of  voters  of  such  parish  or 
township  for  the  county  within  which  such  parish 
or  township  may  be  situate."    The  list  of  voters, 
therefore,  is  the  copy  of  the  old  register  and  the 
list  of  new  claimants.    Then  by  28  Yict.  c.  36,  we 
see  that  in  counties  now  the  overseers  are  bound 
to  publish  a  copy   of  the  register  then  in  force. 
Therefore  the  list  of  the  parish  is  the  copy  of  the 
register  in  force  at  the  time  the  overseer  is  called 
on  to  publish  the  list  of  claimants  and  the  list  of 
occupiers  in  counties.    These  toj^ether  form  the 
list.    Therefore,  although  an  objector  proves  his 
notice  by  proving  delivery  to  the  post  office,  he 
must  take  care  to  prove  he  has  addressed  the 
voter  according  to  the  list  delivered  by  the  clerk 
of  the  peace  to  the  overseer.    He  must  take  care 
he  does  it  correctly.    It  may  be  that  the  over- 
seer has  wholly  failed  to  publish  any  oopy  of  the 
old  list.    Then  there  are    sections    in   the  Act 
which  say  the  list  is  "  still "  to  be  the  old  register, 
and,  if  that  be  the  case,  the  objector  must  take 
care  to  have  obtained  a  correct  copy  of  the  old 
list.     It  may  be  the  overseer  by  not  publishing  a 
copy  of  the  register   has  committed  a  breach  of 
the  Act ;  whether  he  could  be  punished  therefor  is 
immaterial,  but  it  does  not  relieve  the  objector 
from  following  the  plain  enactment  of  the  Act, 
which  is,  that  ne  should  serve  a  copy  according  to 
the  list  which  is  to  be  kept  and  the  existing  re- 
gister.   Then  we  come  to  see  if  the  objector  has 
proved  in  this  case  what  he  is  bound  to  prove.    If 
we  are  to  take  it,  as  I  think  we  must  assume  in 
this  case,  that  the  only  evidence  of  service  of 
notice  offered  before  the  revising  barrister  was 
service  by  post,  it  seems  to  me  the  objector  here 
failed  to  comply  with  that  condition  precedent 
He  did  not  prove  he  paid  postage,  or  that  the 
notice  was  addressed  according  to  the  list,  because 
his  notice  was  directed  not  according  to  the  list, 
but  according  to  something  which  the  overseer  had 
imprudently  and   negligently  published   on  the 
church  door,  and  was  not  the  list.    I  think  there 
is  an  authoritv  for  saying  that  after  the  objector 
had  failed  to  prove  this  service,  he  mij^ht  have 
gone  on  to  prove  personal  service,  or  service  at  the 
place  of  abcMde.    We  are  not,  however,  called  upon, 
I  nor  is  it  necessary  to  decide  this  point.    I  doubt 
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maoh  if  this  Gase  is  so  stated  as  to  enable  us  to 
gee  whether  that  was  done  or  not,  but  we  most 
assume  no  sach  servioe  of  notioe  of  objection  was 
attempted  to  be  proved,  and  that  the  reyising 
banister  did  not  put  the  voter  in  a  position  to 
sustain  his  vote. 

Gbovb,  J. — I  am  of  the  same  opinion.  The  main 
point  in  question  seems  to  me  to  be  the  construe- 
to  be  put  on  sect.  100,  and  the  words  "  in  such 
respective  lists  as  aforesaid,"  and  the  subsequent 
word  "  described  in  the  said  list  of  voters."  I^ow, 
wimdfacie,  on  lookin^j;  at  that  sentence,  and  there 
having  been  a  provision  for  the  overseers  pub- 
lishing a  list,  it  would  not  improbably  convey  to 
ordinary  minds  that  it  referred  to  the  list  pub- 
lished by  the  overseer,  but  on  reading  througn  idl 
the  marginal  notes  attached  to  the  intervening 
sections  up  to  sect.  5,  I  cannot  find  that  there 
is  any  provision  making  the  list  published  b^ 
the  overseer  the  only  authorized  hst,  so  that  if 
the  overseer  had  entered  a  name  wrongly,  that 
being  the  published  list  would  become  tne  only 
aathorized  list  which  might  be  regarded.  The 
Legislature  could  have  so  provided  and  made  the 
published  list  the  only  authorized  one,  but  I  find 
no  provision  in  the  statute,  and  Mr.  Lewis  says 
there  is  none,  and  he  is  confirmed  by  the  state- 
ment of  the  objections  in  the  present  case,  which 
merely  refers  to  sect.  6.  We  must  therefore  fall 
back  upon  sect.  5,  whereby  overseers  are  directed 
to  prepare  lists  of  claimants.  [His  Lordship  read 
parts  of  the  section.]  Now  if  it  be  the  proper 
construction  of  the  words  in  sect.  100  to  read 
them  as  referring  to  "  such  list  as  is  directed  by 
sect.  5  to  be  published  by  the  overseer,"  this 
list  in  question  is  not  such  list,  as  it  vras  not 
a  copy  of  the  register  or  list  of  claimants.  It 
was  a  list  amended  by  the  overseers,  who  had 
no  power  of  making  such  amendment  as  they  did 
make  in  exercise  of  any  power  given  by  the  statute 
Then  has  the  objector  complied  with  the  con- 
ditions of  sect,  lOO,  which  gives  him  a  privilege 
of  sending  notice  by  postP  He  must  send  it 
directed  to  the  person  to  whom  it  is  sent,  "  at  his 
place  of  abode  as  described  in  the  said  list  of 
yoters."  He  does  not,  however,  do  so,  but  sends 
it  to  some  other  place  of  abode,  which  may  be  his 
^e  place  of  abode,  but  is  not  prescribed  by  the 
list  of  voters.  No  doubt  there  are  hardships  on 
both  sides.  On  the  one  hand  it  may  be  hard  that 
the  objector  should  lose  his  objection,  and  pos- 
sibly an  unqualified  person  remain  on  the  re- 
gister throuffh  mistake  of  the  overseers,  but  the 
hardship  on  the  other  hand  is  much  greater,  viz., 
that  the  voter  should  be  disfranchised  by  the  un- 
aathorized  changes  on  the  list  bv  the  overseer. 
I  am  of  opinion  that  the  service  of  the  notice  did 
not  comply  with  sect.  100,  not  having  been  ad- 
dressed to  the  person's  place  of  abode  as  described 
on  the  list  of  voters,  and  was  therefore  insufficient. 

DxKMAN,  J. — I  am  of  the  same  opinion.  I  must 
say  that  during  the  armament  I  was  a  good  deal 
struck  with  the  deduction  which  might  be  drawn 
from  the  subsequent  statute  and  its  requirements, 
and  it  seems  to  me  hard  that  the  objector  should 
be  deprived  of  the  benefit  of  his  objection  from 
the  laches  of  the  overseer  who  published  this 
altered  list.  But  we  have  only  to  put  a  construc- 
tion on  sect.  100,  and  I  entirely  concur  in  that 
F'vep.  to  it  by  the  other  members  of  the  court, 
think  the  words  "  said  list,"  mean  the  list  pub- 
lished in  the  register,  except  so  far  as  it  may  be 
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le^^y  altered  by  the  overseer ;  and,  inasmuch  as 
this  was  a  totally  unauthorized  act  of  the  overseer 
in  altering  the  list,  I  consider  that  it  was  still 
incumbent  on  the  objector  sendiuff  the  notice  by 
post  to  send  it  to  the  address  on  the  old  register. 
Therefore,  I  agree  with  the  rest  of  the  court ;  but 
should  have  preferred  to  have  heard  argument  on 
the  other  siae,  although  the  learned  counsel  for 
the  appellant  stated  tne  objections  contra  fairly 
enough  It  is  impossible  to  decide  satisfactorily 
where  counsel  are  noard  on  one  side  only. 

Judgment  for  the  appelUmt 

Attorneys   for  the  appellant,   Coote,  Kingdon, 
BudOoote,  for  Daw,  jtm.,  Exeter. 


Wedneada/y,  Nov.  19, 1873. 

LOBD  BSNDLESHAM  V.  TaBOS. 

Parliamentary  electione — Irish  peer — Right  to  vote. 

An  Irish  peer,  who  is  not  a  m^ember  of  the  House  of 

Omn/mons,  is  not  entitled  to  have  his  name  kept 

on  the  register  so  as  to  he  able  to  vote,  in  the  event 

of  his  bemg  elected  to  the  House  of  Commons  aX  a 

fuJtwre  iMne, 

Appeal  from  the  decision  of  the  revising  barrister 

for  East  Suffolk. 

The  case  stated  that  Lord  Bendlesham  had  been 
upon  the  register  of  voters  for  East  Suffolk  for 
several  years  in  respect  of  his  estate  in  Bendlesham 
Hall,  in  the  county  of  SufEolk,  which  is  his  free- 
hold. He  is,  and  was  during  the  qualifying  period, 
an  Irish  peer,  and  was  not,  nor  ever  had  been,  a 
representative  peer  or  a  member  of  Parliament. 
He  was  duly  qualified  to  be  on  the  register,  unless 
he  was  disquidified  by  reason  of  his  being  an  Irish 
peer.  It  was  contended  by  the  objector  that  the 
voter  was  not  entitled  to  be  upon  the  register, 
because  he  was  an  Irish  peer;  and  on  the  appel- 
lant's behalf  it  was  contended  that  a  peer  of 
Ireland,  who  should  be  elected  as  member  of  the 
House  of  Commons,  and  should  not  decline  to 
serve  as  such  member,  would  be  entitled  to  vote 
for  the  election  of  knights  of  the  shire,  and  that  he 
was  entitled  to  be  upon  the  register,  so  as  to 
enable  him  to  exercise  his  right  to  vote,  in  the 
event  of  his  being  elected  to  the  House  of  Com- 
mons, and  not  declining  to  serve  there.  The 
revising  barrister  was  of  opinion  that  Lord 
Bendlesham,  not  being  at  that  time  a  member  of 
the  House  of  Commons  was  not  then  entitled  to 
vote  at  the  election  of  members  for  that  county, 
and  he  expung^  his  name  from  the  list  of  voters. 
O'MaUey,  Q.O.,  for  the  appellant.— After  the 
decision  of  this  court  in  Lord  Beauchamf  v. 
Madresneld  (L.  Rep.  8,  C.  P.  245;  27  L.  T. 
Bep.  if.  S.  606),  I  cannot  contend  for  the  broad 
principle  that  a  peer  is  entitled  to  vote  for  mem- 
oers  of  the  House  of  Commons;  but  I  submit 
that  an  Irish  peer  is  an  exception  to  the  general 
rule.  One  of  the  sessional  orders  of  the  House 
of  Commons  states  that  no  peer  except  an  Irish 
peer,  who  should  for  the  time  being  have  been 
actually  elected,  and  should  not  decline  to  serve 
as  a  member  of  the  House  of  Commons,  shall 
have  any  right  to  vote  for  a  member  of  Parliament. 
There  is  no  statute  which  disqualifies  the  appellant 
from  voting  for  members  of  the  House  of  Com- 
mons, and,  m  accordance  with  the  resolutions  of 
that  House,  he  might  at  any  time,  by  becoming  a 
member,  be  entitled  to  vote  for  any  other  mem- 
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ber.  He  cannot^  however,  exercise  that  right  un- 
less his  name  is  allowed  to  remain  on  the  register, 
and  the  revising  barrister  should  therefore  have 
allowed  the  appellant's  name  to  remain,  so  as  to 
meet  any  coutingtocy  may  oocnr. 

George  Browne^  for  the  respondent,  was   not 
called  apon. 

CoTjBRiDOE,  G.J. — In  this  case  the  decision  of  the 
revising  barrister  was  right,  and  mast  be  affirmed. 
It  has  been  decided  in  Earl  Beauchamp  v.  Madres- 
field  (L.  Rep.  8  C.  P.  245 ;  27  L.  T.  Rep.  N.  S.  606) 
that  peers  of  Parliament  are  by  immemorial  custom 
disentitled  to  vote  at  the  election  of  members  of 
Parliament.  The  question  is,  therefore,  whether 
Lord  Rendlesham,  who  is  an  Irish  peer,  comes 
within  the  case  of  Earl  Beauchamf  v.  Madresfield. 
1  think  it  does.  By  the  4th  article  of  the  Act  of 
Union  (39  A  40  Geo.  3,  c.  67)  it  is  enacted  that  any 
person  holding  any  peerage  of  Ireland  now  sub- 
sisting or  hereafter  to  be  created  shall  not  thereby 
be  disqualified  from  being  elected  to  serve,  if  he 
shall  think  fit,  or  from  serving  or  continuing  to 
serve  for  any  county,  city,  or  borough  of  Great 
Britain  in  the  House  of  Gommons  of  the  United 
Kingdom  unless  he  shall  have  been  previously 
elected  as  above  to  sit  in  the  House  of  Lords  of  tlie 
United  Kingdom ;  but  that  so  long  as  such  peer 
of  Ireland  shall  so  continue  to  be  a  member  of  the 
House  of  Gommons,  he  shall  not  be  entitled  to  the 
privilege  of  peerage  nor  be  capable  of  being  elected 
to  serve  as  a  peer  on  the  part  of  Ireland,  or  of 
voting  at  any  such  election ;  and  that  he  shall  be 
liable  to  be  sued,  indicted,  proceeded  asainst,  and 
tried  as  a  commoner  for  anv  offence  with  which  he 
may  be  charged."  The  effect  of  this  is  to  reduce 
him  from  the  status  of  a  peer  to  that  of  a  com- 
moner. This  appears  to  show  that  any  peer  of 
Ireland  is  in  the  same  position  as  a  peer  of  Eng- 
land, unless  he  chooses  to  avail  himself  of  this 
special  Act;  and  the  Question  is,  whether  the 
revising  barrister  was  rignt  in  expunging  his  name 
xmder  sect.  40  of  the  8  Vict.  c.  18.  I  think,  for  the 
reasons  given,  Lord  Rendlesham  was  incapacitated 
by  law  from  voting.  If  I  am  right  that  the  inca- 
pacity of  Lord  Rendlesham  was  created  by  law, 
then  it  existed  at  the  day  of  registration,  and  the 
revising  barrister  was  not  only  right,  but  bound 
to  strike  him  off  the  register.  It  had  been  argued 
that  Lord  Rendlesham  was  entitled  to  be  put  on 
the  register  of  voters,  although  for  the  time  being 
he  was  incapacitated  from  voting,  because,  should 
he  be  elected,  as  was  possible,  a  member  of  the 
House  of  Gommons,  he  would  acquire  the  status 
of  an  English  commoner,  and,  in  that  capacity, 
have  a  right  to  vote.  That  argument,  however, 
does  not  appear  to  me  to  be  sound,  as  may  be  seen 
by  the  analogous  cases  to  which  it  might  equally 
be  applied — take,  for  instance,  the  case  of  a  minor, 
who,  on  reaching  full  age,  would  cease  to  be  inca- 
pacited ;  or  of  a  policeman,  who  is  onlydisqualified 
80  long  as  he  remains  in  the  force.  The  decision 
of  the  revising  barrister  must  be  affirmed,  and  with 
costs. 

Keatino,  J. — I  am  of  the  same  opinion,  and  for 
the  same  reasons. 

BfiETT  and  Grovb,  J  J.,  concurred. 

Decision  afvrmed. 

Attorney  for  the  appellant.  Wood, 

Attorneys   for    the    respondent,   Aldridge  and, 
Thome,  for  JermiTigs,  Ipswich. 


Shebwik   v.    Whtmait. 

Begieiration — Borough  vote — Nature  of  qtudificcL' 

tion — "  Bfentcharge  on  a  freehold  house" 
The  qualification  of  a  person  on  the  list  of  voters  for 
the    borough  of  Derby  was  described  as  **  rent' 
charge    on   a    freehold   house"      The    revising 
barrister  disaUowed  the  vote,  thinking  he  could 
not  preiigB  the  word   "freehold"  before  ** rent- 
charge,*  the  case  not  being  one  of  misnomer  or  in- 
accurate description  within  sect.  101  of  the  Regis- 
tration Act  1843  (6  Vict,  c,  18)  ; 
Held,  thai  *'  a  rentcharge  on  a  freehold  house"  was 
a  sufficient  description  ;  wnd,  also,  even  if  U  were 
not,  the  revising  barrister  had  power  and  ought 
to  have  amended  the  qualification. 
At  the  court  held  for  the  revision  of  the  list  of 
voters  for  the  parish  of  St.  Alkmund,  Derby,  in 
the  southern  oivision  of  the  county  of  Derb^, 
before  the  barrister  duly  appointed  for  the  said 
southern    division    of   the  county  of  Derby,  in 
which  the  said  parish  of    St.  Alkmund  is  com- 
prised, Robert  Whyman,  of  London-street,  Lit- 
church,  attended  the  said  court  on  this  day,  when 
the  revising  barrister  declared  that  Samuel  Sher- 
win,  of  Gherry-street,  Derby,  was  not  entitled  to 
have  his  name  inserted  in  the  register  of  voters 
for  the  said  parish,  and,  before  the  lising  of  the 
said  Gourt,  delivered  a  notice  in  writing  that  he 
is  desirous  to  appeal  against  the  decision. 

1.  The  respondent  duly  objected  to  the  name 
of  the  appellant  being  retained  upon  the  list  of 
voters  for  the  parish  of  St.  Alkmund,  Derby,  and 
grounded  his  oojection  ofi  the  third  column  of  the 
register,  in  respect  of  the  nature  of  appellant's 
interest  in  the  qualifying  property. 

2.  The  entry  on  the  Ust  of  voters  was  as 
follows : — 


2410 


Sberwin, 
Samuel. 


Cherry,  rtreet,  1  ?f°fJi!SG 


Parker-street 
W.  B.  Sbcr. 
win,  owner. 


3.  It  was  contended  on  behalf  of  the  objector 
that  the  Qualification  of  the  said  appellant,  as 
stated  in  the  said  list  of  voters,  was  insufficient  in 
law  to  entitle  him  to  vote,  on  the  ground  that  the 
rentcharge  was  not  stated  in  the  udrd  column  to 
be  a  freehold  rentcharge. 

4.  It  was  contended  on  behalf  of  the  appellant 
that  the  qualification,  as  stated,  was  sufficient; 
that  a  freehold  rentcharge  was  the  onlv  rentcharge 
which  could  confer  a  vote ;  and  that,  tuerefore,  the 
omission  of  the  word  "  freehold  "  was  immaterial, 
and  at  most  a  misnomer  or  inaccurate  description ; 
and  further,  that  I  had  power  to  amend,  by  adding 
the  word  "  freehold,"  if  amendment  was  necessary. 

5.  I  was  of  opinion  that,  under  8  Hen.  6  c.  7,  a 
freehold  tenure  was  of  the  very  essence  of  this 
qualification,  and  that  this  did  not  appear  on  the 
face  of  the  list,  either  by  absolute  statement  or  by 
necessary  implication.  From  this  it  followed  thiUi 
in  mj  opinion  the  case  was  not  one  of  misnomer 
nor  inaccurate  description  within  sect.  101  of  the 
Registration  Act  1843,  and  that  there  was  no 
power  to  amend  under  sect.  40  of  the  same  Act ;  I 
consequently  expunged  the  name  from  the  list. 

6.  The  names  of  fourteen  other  persons,  con- 
tained in  a  schedule  annexed  to  this  case,  and  all 
in  like  manner  duly  objected  to  by  the  said  respon- 
dent, Robert  Whyman,  were  expunged  on  the 
same  grounds  from  the  list  of  voters  for  the 
several  parishes  of  St.  Alkmund,  Derby,  Lit- 
ohurch  and  Littleover,  in  the  said  southern  diri- 
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siim  of  the  oounty  of  Derby.  Their  severskL  oases 
depended  on  the  same  point  of  law  as  his  case,  and 
ought  to  be  considered  therewith. 

n  the  oourt  should  be  of  opinion  that  the 
decision  was  wrong,  then  the  names  of  the  appel- 
lant and  the  said  sereral  other  persons  are  to  be 
restored  to  the  said  several  lists  of  voters,  with 
or  without  amendment,  as  the  oourt  mar  think  fit. 

The  AUomey-Oenercd  (Henry  James,  Q.C.)t  with 
him  Edwards,  for  the  appellant. — ^The  qualifica- 
tion here  is  a  "  rentcharge  on  a  freehold  house." 
It  does  not  require  an  amendment  as  it  is  a  mere 
mis-description — no  rentcharge  but  a  freehold 
rentcharge  can  erve  a  qualification:  {Warhwrton 
T.  Denton,  L.  JEtep.  6,  0.  P.  267;  23  L.  T. 
Bep.  N.  S.  729.)  Unless  there  were  some  words 
to  show  it  was  other  than  a  freehold,  no  objector 
ooold  be  mistaken.  [Brett,  J. — It  is  aHeeed  that 
it  may  or  may  not  confer  a  vote,  can  that  be  suffi- 
cient r]  If  YOU  read  it  so  that  it  can  or  cannot 
give  a  qualification,  then  I  submit  the  oourt  must 
read  for  the  benefit  of  the  voter,  to  give  a  qualifi- 
cation.   He  referred  to : 

Longfield  v.  0*Cofvn<yr,  cited  in  Bogers  on  Eltotions, 

11th  edit.,  p.  Ul ; 
Weit  T.  jRo6«on,  Keen  and  Qrant's  Bep.  14 ; 
NieholU  t.  Buhoer,  40  L.  J.  82,  0.  P. ;  28  L.  T.  Bep. 

N.S.542$ 
6  Yiot.  o.  18  (Soh.  A.),  No.  6. 

IT.  Qiffanrd,  Q.C.  {Oorst  with  him),  for  the  respon- 
dent.— The  Legislature  intended  that  the  nature 
of  the  tenure  should  be  put  in  the  third  column, 
and  if  the  nature  of  the  qualification  is  insufficient 
in  law,  the  revising  hamster  is  bound  to  expunge 
it.  This  is  a  desoription  of  something  which  may 
or  may  not  be  a  qualification,  and  it  it  be  not  a 
qnalification  the  revising  barrister  was  right  in 
oisallowing  the  vote. 

GoLBBiDGS,  O.J. — ^In  this  case  I  am  of  opinion 
the  appeal  should  be  allowed,  and  the  decision  of 
the  revising  barrister  reversed.  It  seems  we  have 
to  decide  two  questions,  first,  whether  the  qualifi- 
cation was  sufficiently  described,  and,  secondly, 
if  it  was  not,  whether  the  revising  barrister  had 
power  to  amend.  He  thought  the  qualification 
msuffident,  and  that  he  could  not  amend  under 
the  statute.  It  is  a  similar  case  to  HourUt  v. 
Stephens  (28  L.  J.  105,  G.  P.),  and  either  the 
qnalification  is  described,  or  nothing  is  described ; 
we  ought,  therefore,  to  answer  that  the  qualifica- 
tion is  described  rightly ;  but  even  if  it  was  not, 
the  revising  barrister  vras  wrong  on  the  second 
point,  for  it  was  clearly  within  his  power  to 
amend.  If  the  matter  of  the  rentcharge  was  not 
clear,  the  Registration  Act  gave  him  power  to 
make  the  necessary  amendment. 

Keating,  J. — I  am  of  the  same  opinion.  I  think 
the  revising  barrister  was  mistaken  in  both  points. 
A  rentcharge  on  a  freehold  house  was  sufficient 
to  entitle  the  name  to  be  placed  on  the  register. 
If  one  rentcharge  will  give  a  vote,  why  it  should 
be  read  as  a  rentcharge  which  does  not  give  a 
vote  I  cannot  understand.  It  was  sufficient  as  it 
stood,  and  if  not  it  was  the  dutv  of  the  revising 
barrister  to  make  it  sufficient.  The  decision  ought 
to  be  reversed. 

Bkett,  J. — I  take  it  to  be  clear  that  the  descrip- 
tion in  the  third  column  need  not  be  strictly 
accurate.  It  is  enough  if  so  described  as  to  be 
capable  of  identification.  If  this  had  been  equally 
applicable  to  two  qualifications  I  should  have  been 
in  some  doubt,  as  I  was  in  the  case  of  Toionaend 


V.  The  Overseers  of  8t.  Mcvryilebcme  (L.  Eep.  7 
Q.  B.  143).  But  it  is  to  be  noticed  that  in  Taums' 
end  v.  8t  Marylehone,  the  description  was  appli- 
cable to  two  qualifications,  which  is  not  the  case 
here,  as  the  only  rentcharge  that  can  confer  the 
franchise  is  a  freehold  rentcharge.  Hewitt  v. 
Stephens  is  a  sufficient  authority  to  show  that  the 
revising  barrister  might  have  made  the  alteration. 
He  says,  in  the  case,  that  the  rentcharge  did  not 
appear,  either  by  absolute  statemeiit  or  necessary 
implication,  to  be  freehold ;  and  that  the  case  not 
being  one  of  misnomer  or  inaccurate  description, 
he  had  no  power  to  amend.  This  is  absolutely 
wrong  in  point  of  law.  It  was  sufficient  for  the 
purpose  of  identification,  and  he  ought  to  have 
gone  on  and  taken  evidence  as  to  whether  the 
voter  had  a  freehold  rentcharge.  He  leaves  to  us 
the  Question,  *'  Was  my  decision  right  in  point  of 
law  P      My  answer  is.  No. 

Grove,  J.--  In  this  case  the  revising  barrister 
should  have  looked  at  the  objects  of  the  Act,  and 
the  real  nature  of  the  voter's  qualification,  whether 
the  rentcharge  be  freehold,  copyhold,  or  other- 
wise. It  is  necessary  to  put  down  the  qualification 
to  enable  persons  to  know  on  what  grounds  the 
applicant  claims  to  be  put  on  the  register,  when 
a  party  claims  for  a  freehold  rentcharge,  I  cannot 
conceive  any  person  beins  misled;  and  the  nature 
of  the  qualification  need  not  be  so  logically  ex- 
pressed as  to  exclude  any  imaginary  qualification ; 
nor  do  I  agree  that  a  barrister's  power  is  so 
limited  that  he  cannot  alter  the  qualification  and 
add  the  word  "  freehold."  j^^^^^^^  ^^^^^ 

Attorney  for  appellant,  Qreenfield,  for  Leach, 
Derby. 

Attorneys  for  respondent,  BomennUe  and  HoU' 
land. 


Friday,  Nov,  21, 1873. 

DU&AITE  V,   GaKTEE. 

Parliamenta/ry  elections — Absence  toiikout  intention 

to  return;  2^3  WiU,  4.  c.  46 ;  30  ^  31  Viet. 

c.  102. 

A  clergyman  who  goes  abroad,  having  placed  a 

ewrate  in  his  house,  and  having  locked  up  three 

rooms  for  his  own  use,  without  an  animus  rever- 

tendi  for  six  morUhs  previous  to  the  21st  ofJvXy, 

is  not  entitled  to  a  vote  wider  either  2^3  WiU,  4. 

c.  46.,  or  the  Representation  of  the  People  Act 

1870  (30  4-  31  Vict.  c.  102). 

At  a  court  held  by  the  revising  barrister  appointed 

to  revise  the  list  of  voters  for  the  borough  of 

New  Windsor,  Benjamin  Chandler  Durant  duly 

objected  to  the  name  of  Thomas  Thellusson  Garter 

being  retained  in  the  list  of  persons  entitled  to 

vote  in  respect  of  property  occupied  within  the 

parish  of  Glewer,  at  the  election  of  a  member  for 

the  borough  of    New   Windsor.      The  name  of 

Thomas  Thellusson  Garter  appeared  in  the  list. 

The  following  facts  were  established  by  the 
evidence : — 

Mr.  Garter  is  and  has  been  for  some  years  the 
rector  of  Glewer.  In  the  year  1871  he  petitioned 
the  bishop  of  the  diocese-  to  be  absent  from  his 
benefice.  On  the  17th  of  May  1871,  the  bishop 
granted  a  license  as  follows :  **  John  Fielder,  by 
Divine  permission.  Lord  Bishop  of  Oxford,  to  our 
beloved  in  Ghrist,  Ganon  Thomas  Thellusson 
Garter,  clerk  in  holy  orders,  rector  of  Glewer,  in 


856 


MAGISTRATES*  OASES. 


O.P.] 


DUBJLNT  V.   CaBTXB. 


ro.p 


the  county  of  Berks,  within  onr  diocese,  greeting 
— ^We  do  hereby  license  you  to  be  absent  from 
your  said  benefice  until  the  31st  day  of  Dec.,  1872, 
on  account  of  illness,  as  medically  certified  unto 
us,  you  haying  nrovided  for  the  due  and  proper 
performance  of  the  duties  of  your  benefice  to  our 
satisfaction.  Given  under  our  hand  this  17th  day 
of  May,  in  the  year  of  our  Lord  1871." 

N.B. — ^The  Act  directs  that  a  copy  of  this 
licence  shall  be  transmitted  by  the  incumbent  to 
the  churchwardens  within  one  month  from  the 
granting  thereof,  to  be  by  them  deposited  in  the 
parish  chest,  and  that  a  copy  of  the  same  shall  be 
produced  by  the  churchwardens,  and  publicly  read 
at  the  visitation  of  the  archdeacon.  Upon  the 
certified  copy  of  this  licence  produced  in  evidence 
was  the  following  endorsement : — 

DiooMM  of  Oxford. 
The  Bev.  T.  T.  Carter,  Clewer. 
(Copy)    Licenoe  of  non-Bendenoe, 
Under  1  &  2  Yiot  o.  106,  seot.  48,  Ao. 

On  the  18th  of  May  1871,  the  bishop  granted  a 
license  to  Mr.  Edward  Dunkin  Harrison,  which 
was  as  follows : — 

John  Fielder,  by  Divine  permisaion.  Lord  Bishop  of 
Oxford,  to  onr  beloved  in  Christ,  Edward  Dnnkin 
Harrison,  clerk  in  holy  orders,  M.A.,  grreeting— We  do 
by  these  presents  give  and  grant  nnto  yon,  in  whose 
fidelity,  morals,  learning,  sonnd  doolzine,  and  diligence 
we  do  f nlly  confide,  onr  Uoenoe  and  authority  to  perform 
the  duty  of  stipendiary  clerk,  in  the  parish  of  Clewer,  in 
the  eonnty  of  Berks,  and  within  onr  diocese  and  jurisdic- 
tion, in  reading  the  common  prayers  and  performing 
other  ecclesiastical  duties  belonging  to  '.the  said  office, 
according  to  the  form  prescribed  in  tne  Book  of  Common 
Prayer,  made  and  Dnblished  by  authority  of  Parliament 
and  the  canons  ana  constitutions  in  that  behalf  lawful]^ 
established  and  promulgated,  and  not  otherwise  or  in 
any  other  manner  (you  having  first  in  the  presence  of  our 
commissary  duly  appointed,  made,  and  subscribed  the 
declaration  of  absence,  and  taken  the  oath  of  canonical 
obedience  to  the  bishop,  as  required  by  law  to  be  made, 
subscribed,  and  taken).  And  we  do  by  these  presents 
assign  unto  you  the  yearly  stipend  of  iBlOO,  to  be  paid 
quarterly,  for  serving  the  said  cure.  And  we  require  you 
to  reside  in  the  parish.  In  witness  whereof  we  nave 
caused  our  episcopal  seal  to  be  hereto  affixed.— Dated 
the  18th  di^  of  May,  in  the  year  of  our  Lord  1871,  and  in 
the  second  year  of  our  consecration.  (Stipendiary 
Curates'  Licences.) 

Upon  the  certified  copy  of  this  licence  produced 
in  evidence  was  the  following  endorsement : — 

(Copy.) 
Stipendiary  Curates*  Licence. 

On  the  7th  Sept.  1871,  the  bishop  granted  a 
licence  to  Sydney  Malet  Scroggs,  which  was  as 
follows : 

John  Fielder,  by  Divine  permission  Lord  Bishop  of 
Oxford,  to  our  beloved  in  Christ,  Sydney  Malet  Scroggs, 
clerk  in  Holy  Orders,  M.A.,  greeting. 

We  do  b^  these  presents  give  and  grant  nnto  you,  in 
whose  fideh^,  monla,  learning,  sound  doctrine,  and 
diligence  we  do  fully  confide  our  licence  and  authoritr  to 

Ssrf  orm  the  office  of  stipendiary  curate  in  the  parish  of 
lower,  in  the  county  of  Berks,  and  within  our  diocese 
and  jurisdiction,  in  reading  the  (Dommon  Prayers,  and 
performing  other  ecclesiastical  duties  belonging  to  the 
said  office,  according  to  the  form  prescribed  in  &e  Book 
of  Common  Prayer,  made  and  published  by  authoritv  of 
Parliament  and  the  canons  and  constitutions  in  that  benalf 
lawfully  established  and  promulgated,  and  not  otherwise 
or  in  aoy  other  manner  (you  haying  first,  in  the  presence 
of  our  commissary  duly  appointed,  made  and  subscribed 
the  declaration  of  assent  and  taken  the  oath  of  canonical 
obedience  to  the  bishop  as  required  by  law  to  be  made, 
Bubscribed  and  taken);  and  we  do  by  these  preeents 
assign  you  the  yearly  stipend  of  ^£75,  to  be  paid  quarterly 
for  serying  the  said  cure,  together  with  the  use  of  the 
glebe  house  (wharein  we  require  you  to  reside),  garden^ 


sad  offices,  firss  from  payment  of  aoy  i«nt  or  turn  in 
respect  of  the  same. 

In  witness  whereof  we  have  caused  onr  episcopal  seil 
to  be  hereto  affixed. 

Dated  the  7th  Sept.,  1871,  and  in  the  second  year  of  our 
oonsecration. 

Upon  the  certified  copy  of  this  licence  prodaced 
in  evidence,  was  the  following  indorsement: 

(Copy.) 
[Stipendiary  Curate's  Licence.] 

Mr.  Carter  remained  in  possession  of  his  honse 
ontil  some  day  in  the  early  part  of  Oct.  1872, 
when  he  lefl  the  honse  and  went  abroad  for  tbs 
winter,  with  the  intention  of  returning  in  the 
spring.  Before  leaving  he  arranged  with  the  bishop 
that  Mr.  Scroggs  should  be  in  the  parish  as  an 
additional  helper,  and  before  the  licence  to  Mr. 
Scroggs,  herembefore  set  oat,  was  obtained,  he 
had  made  an  arrangement  with  Mr.  Scroggs  that 
he  should  be  there  as  an  additional  helper.  Mr. 
Garter  had  nothing  to  do  with  the  application  of 
Mr.  Scrogffs  to  the  bishop  for  the  licence.  Before 
leaving,  Mr.  Carter  arranged  with  Mr.  Scroggs 
that  three  rooms  in  the  house  should  be  retained 
by  Mr.  Carter,  for  his  own  use.  Those  three  rooms 
in  the  house  where  locked  up,  and  the  key  left  in 
the  possession  of  a  servant  vmo  had  been  employed 
by  Mr.  Carter,  but  who  was  paid  by  Mr.  Scroggs 
after  Mr.  Carter  had  left  the  house.  Mr.  Carter 
having  left  the  house,  Mr.  Scroggs  went  to  reside 
in  it,  and  remained  there  till  the  month  of  Jime 
1873.  It  was  asserted  by  Mr.  Carter  that  Mr. 
Scroggs  so  resided  in  the  house  by  his  permission, 
and  if  he  had  returned  from  abroad  before  the 
month  of  June  1873,  he  could  not  have  required 
Mr.  Scroggs  to  leave  the  house  unless  he  had 
provided  some  accommodation  for  him  elsewhere. 
There  was  no  evidence  before  me  to  show  that  Mr. 
Scroggs  did  not  so  reside  in  the  house  by  the 
permission  of  Mr.  Carter,  except  such  evidence  as 
IS  supplied  by  the  documents  set  out  in  this  case. 
Mr.  Carter  did  not  return  to  the  house  until  the 
month  of  June  1873,  when  he  resumed  possessioa 
of  the  house.  Mr.  Carter  was  rated  for  the  boose, 
and  paid  the  rates. 

It  was  contended  on  behalf  of  Mr.  Carter  that 
the  residence  and  occupation  was  sufficient  to 
entitle  him  to  have  his  name  retained  on  the  list 
of  voters. 

It  was  contended  on  behalf  of  the  obJoctor  that 
the  question  rested  entirely  on  1  <k  2  Viot.  o.  106, 
that  the  licence  hereinbefore  set  out  were  founded 
upon  the  said  Act,  and  that  under  the  said  Act  it 
was  not  possible  to  make  any  reservation  of  :(ooms 
in  the  house.  The  revising  barrister  was  of 
opinion  that  there  was  proof  that  Mr.  Carter  had 
occupied  the  house  and  resided  therein  sufficiently 
to  entitle  him  to  vote  in  respect  thereof,  and  that 
the  provisions  of  the  statute  above  refeired  to  did 
not  prevent  him  from  being  so  entitled.  He  was 
also  of  opinion  that  inasmuch  as  the  liceDoe 
granted  to  Mr.  Scroggs  was  not  shown  to  ha^e 
been  granted  under  the  provisions  of  the  said 
statute,  and  did  not  on  the  face  of  it  or  by  reference 
appear  to  have  been  made  under  the  provisions 
thereof,  and  did  not  appear  to  be  accordmg  to  the 
terms  of  the  said  statute  that  he  ought  not  to  hold 
that  the  residence  of  Mr.  Scroggs  in  the  house  was 
not,  as  alleged  by  iSCr.  Carter,  by  his  permission, 
and  he  retained  the  name  upon  the  said  list  of 
voters. 

If  the  court  should  be  of  opinion  that   tbe 
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decision  was  wrong,  the  list  of  voters  is  to  be 
amended  by  expongine  the  name  of  Thomas 
TbeUnsson  Carter  from  tne  said  list. 

Gorst  for  the  appellant. — I  shall  have  to  satisfy 
the  ooort  that  Mr.  Carter  either  resided  in  his 
hoase  or  was  an  inhabitant  occnpier.  The  licence 
under  which  Mr.  Carter  was  absent  had  expired, 
and  therefore  he  was  bound  to  be  present  daring 
the  last  seven  months.  In  the  case  of  B.  v.  8t. 
Mary  Kaiendar  (9  A.  &.  E.  626),  where  a  p>anper 
took  a  house  at  a  yearly  rent,  payable  quarterly, 
the  tenancy  to  be  determined  at  any  time;  ten 
days  before  the  end  of  the  year  the  pauper  emitted 
the  premises  with  his  family,  locked  up  the  nouse, 
leaving  only  a  few  things  in  it.  Lord  Denman  said 
''It  cannot  have  been  meant  that  no  occupation 
coald  take  place  without  a  personal  residence.  A 
man  might  occupy  by  bales  of  goods.'*  And  in 
the  same  case,  Coleridge,  J.,  says  (at  p.  631)  **  Sup- 
pose he  had  gone  away  without  any  anirmis  reve- 
iendi,  but  had  left  a  person  on  the  premises,  would 
not  that  have  been  an  occupation  P  and,  if  so, 
may  not  he  occupy  in  the  same  manner  by  his 
ffoodsP"  [Brett,  J. — Did  not  the  curate  occupy?] 
Not  in  law.  The  occpation  was  permissive.  If 
the  appellant  had  the  intention  and  the  power  of 
returning  he  is  still  legally  entitled  to  vote.  He 
referred  to 

JkmMl  V.  CouUting,  7  M.  &  G.  122 ;  1  Lntw.  El.  Oas. 

230: 
B,  T.  IfiKabitomis  of  Great  BentUy,  10  B.  A  C.  520 ; 
fi.  V.  Mayor  of  Eye,  9  A.  &  E.  670 ; 
Lee*8  Cases,  Bar.  A  Aus.  El.  Oaa.  12 ; 
Robinson's  Case,  Bar.  A  Ana.  £1.  Cas.  835. 
Counsel  for  the  respondent  was  not  called  upon, 
CoLEKiDGB,  C.J. — I  am  of  opinion  the  decision 
of  the  revising  barrister  should  be  reversed.  The 
circumstances  appear  to  be  that  Mr.  Carter,  the 
incumbent,  had  ootained  a  license  from  the  bishop 
to  be  absent  for  a  year  from  May  1871,  to  Dec. 
31, 1872.  It  is  not  found  that  he  took  any  advan- 
tage of  the  licence  until  the  autumn  of  1872,  and 
previous  to  leaving  he  made  an  arrangement  with 
Mr.  Scroggs  to  do  the  work  while  he  was  absent. 
Mr.  Carter  then  went  away,  intending  to  be  absent 
and  spend  the  winter  in  foreign  parts.  During 
the  winter  Mr.  Scroggs  occupied  part  of  the  house 
under  a  licence  granted  by  tne  bishop.  It  is  said 
on  the  part  of  the  appellsmt  that  it  is  not  stated 
Garter  knew  anything  of  the  license,  but  there 
can  be  no  doubt  he  knew  of  it.  Scroggs  remained 
in  occupation  until  June  1873,  and  the  question 
is  whether  Carter  was  the  occupier  of  the  resi- 
dence under  the  Act  of  Will.  4,  or  whether  under 
the  Representation  of  the  People  Act  1867,  he  was 
an  inhabitant  occupier.  Under  the  Act  of  Will. 
4  he  might  have  occupied  in  another  sense  than 
by  residing,  but  he  must  have  resided  within  seven 
miles  of  the  borough;  there  was  then  no  vote 
gained,  for  although  there  might  be  occupation 
there  was  no  residence,  for  it  is  quite  clear  he  was 
not  an  occupier  for  the  seven  months  preceding 
June  1873,  during  which  the  bishop  had  given 
power  to  the  curate  to  occupy  the  house,  and 
during  which  time  he  would  have  been  obliged  to 
iind  another  house  for  the  curate  who  was  in  legal 
'Mcupation,  if  he  had  desired  to  return;  it  is 
t'  (^refore  impossible  to  say  that  undei  either  Act 
of  Parliament  there  was  sufficient  qualification. 
Whether  he  claims  under  the  early  or  under  the 
later  Act  it  is  impossible  to  say  he  had  the  neces- 
sary residence  to  give  him  a  vote,  and  the  deci- 
sion of  the  revising  barrister  must  be  reversed. 


Keating,  J. — I  am  of  the  same  opinion.  Carter 
might  claim  a  vote  in  two  ways,  as  an  inhabitant 
occupier  under  the  Act  of  Will.  4.  As  an  in- 
habitant occupier  he  could  not  support  his  vote, 
for  he  must  have  resided  for  twelve  months,  while 
during  six  months  of  the  time  he  was  in  Rome, 
and  never  resided  at  all.  Mr.  Gorst,  therefore, 
seems  to  prefer  to  put  the  claim  under  the  earlier 
Act ;  but  the  difference  pointed  out  by  the  Lord 
Chief  Justice  meets  him — ^he  must  establish  an 
occupation  within  seven  miles.  It  is  well  under- 
stooo  a  man  may  have  more  residences  than  one — 
a  corporal  residence  in  one  county  and  a  business 
residence  in  the  other.  It  is  sought  to  bring  this 
case  within  the  rule  by  saying  he  could  have  re- 
turned within  six  months  if  he  had  liked ;  but  he 
did  not  like,  and  the  curate  was  the  whole  time  in 
le^  possession  of  the  house.  The  curate  was 
living  in  the  house  by  the  authority  of  the  bishop, 
and  I  think  there  was  no  occupation  during  that 
time  by  Carter  to  entitle  him  to  a  vote. 

Brett,  J. — I  have  no  doubt  that  the  qualifica- 
tion before  the  revising  barrister  was  made  to  rest 
solely  on  the  Representation  of  the  People  Act 
1867,  and  I  think  it  highly  inconvenient,  although 
I  cannot  call  it  illegal,  that  where  a  case  is  stated 
under  one  statute  tne  qualification  which  is  relied 
on  before  this  court  should  be  on  another.  Mr. 
Carter  had  occupied  the  house  and  resided  there 
sufficiently  long  to  entitle  him  to  vote,  and  there 
is  no  statement  of  the  value  of  the  house,  which 
there  would  have  been  if  the  qualification  had 
been  under  the  Act  of  Will.  4.  I  do  not  say  Mr. 
Gorst  should  not  be  allowed  to  support  the  deci- 
sion of  the  revising  barrister  if  he  could  have  done 
so,  but  I  object  to  the  practice.  In  the  Revision 
Court  the  barristers  act  upon  the  existing  facts. 
Mr.  Carter  could  not  have  gone  abroad  without  leave 
of  the  bishop.  It  is  then  stated  that  he  arranged 
with  the  curate  that  he  should  serve  the  church, 
and  that  three  rooms  should  be  retained  for  his 
own  use.  He  thereupon  locks  up  three  rooms, 
goes  away,  and  transfers  the  care  of  the  parish  to 
the  curate.  It  is  obvious  that  he  knew  he  was 
giving  up  his  house.  I  apprehend  that  the  curate 
resided  there  in  such  a  manner  that  Mr.  Carter 
could  not  .turn  him  out  at  any  moment.  Mr. 
Carter  must  have  known  of  the  license  from  the 
bishop,  for  he  says,  "He  could  not  turn  the 
curate  out  unless  he  got  him  another  house,"  so 
he  must  have  considered  it  was  done  by  virtue  ot 
the  Pluralities  Act  and  the  licence  firom  the 
bishop.  Can  Mr.  Carter  then  say  that  for  twelve 
months  before  July  1873  he  was  an  inhabitant  oc- 
cupier P  Ho  must  be  not  only  an  occupier,  but  an 
inhabitant  occupier.  It  is  not  necessary  to  deter- 
mine whether  ne  was  an  occupier.  When  a 
person  goes  away  from  a  house  for  an  uncertain 
period  with  an  ammus  revertendi  it  is  one  thing, 
but  when  he  goes  for  six  months  without  any  in- 
tention of  returning,  and  someone  else  is  put  in 
his  house  on  the  ground  that  he  could  not  re- 
side, who  had  legal  possession  for  the  time, 
the  claim  is  no  qualification  under  the  Representa- 
tion of  the  People  Act  1867.  As  regards  the  Act 
of  Will.  4,  he  might  be  an  occupier  without  being 
an  inhabitant  occupier  I  decline  to  say  whether 
he  was  such  an  occupier ;  but  it  is  necessary  to 
prove  an  inhabiting  within  the  borough  or  seven 
miles  therefrom.  It  is  not  contended  that  he  had 
any  other  habitation  than  this,  and  under  neither 
statute  do  I  think  his  qualification  can  be  allowed* 
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Gbovs,  J. — ^If  we  held  this  was  a  residence  we 
should  in  fact  oonyert  non-residence    into    resi- 
dence ;  and  in  deciding  this  case  except  in  the  way 
we  have  done  we  should  he  going  an  ahsurd 
length  in  the  way  of  constmctiye  residence. 

Dedeion  reversed. 

Attorney  for  appellant,  Durcmty  Windsor. 

Attorney  for  respondent,  A.    8.   Lcuwaon^  for 
ThnJU'pB,  7,  Gray*s-inn-square. 


Friday,  Nov.  21, 1873. 

FoBD  V.  Pye. 

Borough  vote — Besidenee — Exchange  of  house. 
A  man  has  not  resided  within  the  borough  for  six 
calender  months  previous  to  the  last  day  of  July, 
within  the  27th  section  of  2  Will,  i,  c.  45,  when 
he  hasjor  a  portion  of  that  time  exchanged  houses 
with  a  friend  in  another  part  of  England,  and 
has  no  vniention  of  retumvng,  and  does  not  retwm 
untU  ihe  expiraiion  of   the  time  agreed  upon 
between  them. 
At  a  court  held  hy  the  Bevking  Barrister  ap- 
pointed to  revise  the  list  of  voters  for  the  city  of 
£xeter,  Brutton  John  Ford  duly  objected  to  the 
name  of  William  Pye  Pve  being  retained  in  the 
list  of  voters  for  the  saia  city. 

The  following  facts  were  proved :  The  said 
William  Pye  FVe  is  a  clergyman,  residing  within 
the  said  city  of  Exeter,  and  is  incumbent  of  the 
district  parish  of  Countess  Weir,  near  the  said 
city,  ana  he  has  for  some  jears  past,  except  as 
hereinafter  mentioned,  continuously  occupied  and 
resided  in  a  house  on  the  Topsham-road,  within 
the  said  dty  and  district  parish. 

The  said  house  does  not  belong  to  him  as  such 
incumbent  as  aforesaid,  but  is  rented  by  him,  and 
is  of  greater  value  than  lOL  a  year. 

In  June  1873,  a  clergyman  named  Tordiffe,  who 
was  vicar  of  Southbroom,  near  Devizes,  in  the 
county  of  Wilts  (more  than  seven  miles  from  the 
said  city  of  Exeter),  wrote  to  Mr.  Pye  offering  to  ex- 
change duties  with  him  for  the  months  of  Jmy  and 
August  1873,  in  order  that  they  might  each  obtain 
for  themselves  and  &milies  change  of  air  and  re- 
laxation in  their  duties. 

The  said  William  Pye  Pye  and  the  said  Bev.  S. 
Tordiffe  knew  one  another  ])reviously  as  brother 
clergymen  who  had  at  one  time  resided  in  neigh- 
bounnff  parishes,  but  there  was  no  evidence  to 
show  wnether  they  were  otherwise  acquainted. 

The  said  Williium  Pye  Pye  assented  to  this  pro- 
posal, and  a  correspondence  of  some  length  ensued, 
by  which  it  was  arranged  that  Mr.  Pye  and  his 
family  should,  during  the  said  two  months,  reside 
in  Mr.  Tordiffe's  vicarage,  and  Mr.  Tordiffe  and 
his  family  should  reside  at  Mr.  Pye*s  said  house  in 
the  Topsham-road. 

It  was  further  arranged  that  Mr.  Pye  should 
take  one  servant  with  him,  and  leave  the  remainder 
in  his  house  to  wait  upon  Mr.  Tordiffe  and  his 
family,  and  Mr.  Pye  at  Mr.  Tordiffe*s  reauest 
engaged  a  boy  to  attend  to  a  carriage  whicn  he 
took  with  him  to  Exeter.  Similarly  Mr.  Tordiffe 
agreed  to  leave  his  servants  to  wait  on  Mr.  Pye. 
It  was  also  arranged  that  each  party  should  use 
the  vegetables  and  fruit  in  the  garden  of  the 
house  to  which  they  went,  except  potatoes  and 
wall  fruit. 

There  was  no  agreement  between  the  parties 
oihor  than  was  contained  in  the  said  correspon- 


dence, and  no  payment  was  to  be  made  by  either 
of  them  to  the  other.  Mr.  Pye  paid  the  wases 
of  his  servants  during  the  two  said  montns, 
although  they  waited  on  Mr.  Tordiffe,  and  wrote 
once  or  twice  during  his  absence  giving  directions 
to  his  servants  as  to  their  conduct.  Mr.  Fye's 
house  being  larger  than  was  required  by  Mr. 
Tordiffe,  Mr.  Pye  retained  two  rooms  (a  bedroom 
and  dressing  room),  these  either  being  locked  up 
or  occupied  by  one  of  Mr.  Pye's  servants  during 
Mr.  Pye's  absence. 

These  rooms  were  not  retained  by  Mr.  Pye  with 
any  intention  of  his  using  them  wmle  Mr.  Tordiffe 
was  staying  in  his  house,  but  because  they  were 
usually  occupied  by  an  invalid  sister,  who  resided 
with  him,  and  he  was  desirous  that  they  shoold 
not  be  disturbed. 

There  was  nothing  to  prevent  Mr.  Pye  sleeping 
in  those  rooms  if  he  had  in  law  a  right  to  retorn 
to  his  house  during  the  said  two  months,  but  he 
did  not  in  fact  do  so,  and  never  contemplated  or 
intended  using  them  for  that  purpose. 

The  arrangemen!>  between  Mr.  Pye  and  Mr. 
Tordiffe  was  fully  carried  out,  and  Mr.  Pyo  re- 
turned to  Exeter  at  the  beginning  of  September 
1874.  Mr.  Pye  had  no  residence  apart  from  the 
said  house  in  the  Topsham-road  within  seven 
miles  of  Exeter. 

It.  was  submitted  on  the  part  of  the  obiector— 
First,  that  the  said  William  Pye  Pye  had  not 
occupied  the  whole  of  his  said  house  in  the 
Topsham-road  during  the  month  of  July  1873,  and 
that  he  had  not  resided  within  seven  miles  of  the 
city  of  Exeter  during  the  said  month  of  July  1873, 
and  in  support  of  these  propositions  the  objector 
contended — first,  that  the  agreement  entered  into 
by  Mr.  Pye  with  Mr.  Tordiffe  amounted  in  law  to 
a  demise  of  the  said  house  (or  at  any  rate  the  part 
of  it  not  retained  by  him)  to  Mr.  Tordiffe,  in  con- 
sideration of  the  similar  demise  to  him  by  the  said 
Mr.  Tordiffe  of  his  said  vicarage :  second,  that  the 
said  Mr.  Tordiffe  was  at  least  tenant  at  will  of  the 
said  house  or  the  part  of  it  retained  by  Mr.  Pye 
during  the  said  month  of  July,  and  that  Mr.  Fye 
not  residing  in  the  house,  ]M!r.  Tordiffe  had  com- 
plete control  over  the  part  occupied  by  him,  and 
was  not  a  lodger,  so  as  to  make  his  occupation  in 
law  the  occupation  of  Mr.  Pye;  third,  that  Mr. 
Pye*s  servants  became,  during  the  said  two 
months,  in  law  the  servants  of  Mr.  Tordiffe,  and 
were  bound  to  obey  his  orders,  and  therefore  did 
not  occupy  the  house  on  behalf  of  Mr.  Pye;  fourth, 
that  the  legal  effect  of  the  agreement  between  Mr. 
Pye  and  Mr.  Tordiffe  was  that  Mr.  Pye  was  not 
entitled  to  return  to  or  live  in  his  said  house  in  the 
Topsham-road  during  the  months  of  July  and 
August  1873,  without  Mr.  Tordiffe's  consent,  the 
rooms  retained  by  him  not  having  been  retained 
for  the  purpose  of  residence,  and  nob  being  capable 
of  being  so  used  by  him  without  the  use  of  other 
parts  of  the  house ;  fifth,  Uiat  Mr.  Pye,  whether 
or  not  he  had  a  legal  right  to  return,  having,  in 
fact,  abandoned  all  intention  of  returning  to  the 
said  house  during  the  said  months,  ana  having 
allotted  it  to  another  purpose,  did  not  reside  there 
during  the  said  months  within  the  meaning  of  the 
Acts  relating  to  the  franchise,  even  if  in  law  he 
was  entitled  to  sleep  there. 

On  the  part  of  the  voter  it  was  contended — first, 
that  the  said  Mr.  Tordiffe  was  during  the  said  two 
months,  in  the  position  of  a  visitor  to  the  said  Mr. 
Pye,  and  not  of  a  tenant,  and  that  his  occupation  was 
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in  Iftw  the  occupation  of  Mr.  Fye ;  second,  that  the 
gervants  of  Mr.  Fye  continued  his  servants,  and 
had  such  a  control  over  the  house  as  agents  for  Mr. 
Pjre  as  prevented  the  residence  ii^  the  house  of  Mr. 
Tordiffe  amounting  to  an  independant  occupation 
in  point  of  law,  but  that  it  was  at  most  an  occupa- 
tion as  lodger;  third,  that  the  occupation  of  the 
honse  being  Mr.  Fye's  occupation,  the  house  still 
remained  his  residence,  and  that  he  had  never 
abandoned  his  intention  of  returning  to  it,  and 
that  his  mere  temporary  absence  for  change  of 
air  was  no  such  abandonment ;  fourth,  that  not- 
withstanding the  said  agreement,  Mr.  Fye  had  a 
legal  right  to  return  to  his  house  at  any  time 
daring  the  said  months,  and  that  it  was  consistent 
with  residence  within  the  meaning  of  the  Acts 
relating  to  the  franchise  that  he  should  have 
formed  the  intention  of  living  elsewhere  for  a  time 
for  the  sake  of  change  of  air  and  relaxation,  and 
made  arrangements  Dy  which  his  return  during 
such  time  was  not  contemplated,  if  he  had  a  legal 
right  to  return  at  anv  time,  and  intended  to  return 
after  a  short  interval. 

The  revising  barrister  expressed  ffreat  doubt  as 
to  the  correct  legal  inferences  to  be  drawn  from 
the  facts  of  this  case,  but,  after  some  hesitation, 
held,  and,  as  far  as  it  is  consistent  with  the  facts 
above  stated,  found  as  a  fact  that  Mr.  Fye  did  not 
demise  his  house  to  the  said  Mr.  Toraiffe,  but 
on]j  gave  him  a  permission  to  remain  wibh  his 
family  in  the  said  house  during  the  said  months. 
He  held  further,  as  a  matter  of  law,  that  under 
the  circumstances  hereinbefore  stated,  the  servants 
of  Mr.  Fye  continued  his  servants,  and  that  the 
occupation  of  the  house  by  Mr.  Tordiffe  and  by 
Mr.  Pye*s  servants  was  in  law  an  occupation  of  the 
house  by  Mr.  Fye.  He  held,  further,  that  the  true 
effect  in  law  of  the  said  agreement  between  Mr. 
Pje  and  Mr.  Tordiffe,  and  the  facts  hereinbefore 
stated,  was  to  enable  Mr.  Tordiffe  and  his  family 
to  reside  in  the  said  house  in  the  Topsham-road, 
bat  not  to  prevent  Mr.  Fve  from  returning  to  his 
said  house  in  the  Topsham-road  at  any  times 
daring  the  said  month  of  July  1873,  and  occupying 
it  in  any  way  which  was  consistent  with  the 
residence  therein  of  the  said  Mr.  Tordiffe  and  his 
fiunily,  and  that  Mr.  Fye  could,  in  fact,  have  re- 
tamed  and  slept  in  the  rooms  retained  by  him 
without  interfering  with  the  residence  of  the  said 
Mr.  Tordiffe  and  ms  family  in  the  said  house.  He 
held  further  that  when  a  voter  has  a  legal  right  to 
return  and  sleep  in  a  house  when  he  pleases,  and 
an  intention  to  return  after  a  time  to  such  house, 
the  fact  that  he  has  no  intention  of  returning 
daring  a  given  short  period,  it  being  then  used  for 
another  purpose  not  physically  inconsistent  with 
his  returning  and  sleeping  therein,  is  not  a  break 
o!  his  residence  in  the  said  house  within  the 
meaning  of  the  Act  relating  to  the  franchise.  He 
therefore  held  that  Mr.  Fye  had  occupied. his 
hoase  in  the  Topsham-roaa  for  twelve  calendar 
months  previously  to  the  31st  July  1873,  and  had 
resided  within  seven  miles  of  the  city  of  Exeter 
daring  six  calendar  months  preceding  the  same 
date,  and  allowed  the  vote. 

The  questions  for  the  opinion  of  the  court  were : 
first,  whether  the  said  William  Fye  Fye  resided  in 
his  house  in  the  Topsham-road  during  the  month 
of  July  1873.  If  the  court  shall  be  of  opinion  on 
both  questions  in  the  affirmative,  the  list  is  to 
remain  unaltered.  If  the  court  should  be  of 
opinion  on  either  question  in  the  negative,  the  list 


of  voters  for  the  said  city  of  Exeter  is  to  be 
amended  by  erasing  the  name  of  the  said  William 
Fye  Fye. 

Kmgdon,  Q.G.  for  the  appellant. — If  there  was  a 
non-residence  in  July  of  a  legal  kind,  that  puts  an 
end  to  the  vote.  There  was  a  consideration  for  the 
exchange,  viz.,  that  the  voter  should  live  in  his 
friend's  house.  It  was  in  fact  equivalent  to  a 
demise  for  two  months.  He  could  not  have  main- 
tained ejectment  against  his  friend.  Any  agree- 
ment by  which  one  man  agrees  to  take  a  house  for 
a  fixed  time,  even  without  rent,  amounts  to  a 
demise.  If  Mr.  Fye  had  returned  he  would  have 
been  liable  to  an  action  of  trespass,  or  for  breach 
of  agreement.  He  referred  to 
Powell  V.  6fuMt,  18  C.  B.,  N.  S.,  72. 

No  counsel  appeared  for  the  respendent. 

Ejecting,  J. — I  this  case  the  revising  barrister 
entertained  considerable  doubt  whether  the  person 
was  entitled  to  a  vote.  I  am  of  opinion  the  vote 
cannot  be  sustained,  for  there  was  a  clear  breach  of 
residence.  Mr.  Fve  had  for  a  good  consideration 
given  up  his  residence ;  whether  he  let  it  or  con- 
stituted his  friend  tenant  by  strict  demise  it  is  not 
necessary  to  decide,  for  it  is  found  distinctly  in  the 
case  that  he  never  contemplated  returning  during 
the  term  of  two  months.  The  very  high  authority 
of  Erie,  G.J.  states  the  definition  of  residence,  and 
it  is  clear  by  such  a  definition  Mr.  Fye  would  be 
excluded.  He  says  in  PoweU.  v.  Q-ueei  (18  0.  B. 
N.  S.  72),  "In  order  to  constitute  residence,  a 
party  must  possess  at  the  least  a  sleeping  apart- 
ment, but  that  an  uninterrupted  abiding  at  such 
dwelling  is  not  requisite.  Absence,  no  matter  how, 
if  there  be  the  liberty  of  returning  at  any  time, 
and  no  abandonment  of  the  intention  to  return 
whenever  it  may  suit  the  parties*  pleasure  or  con- 
venience to  do  so,  will  not  prevent  a  constructive 
legsd  residence.  But  if  he  has  debarred  himself  of 
the  liberty  of  returning  to  such  dwelling,  by  letting 
it  for  a  period,  however  short,  or  has  abandoned 
his  intention  of  returning,  he  cannot  any  longer  be 
said  to  have  even  a  legal  residence  there. '  It 
seems  to  me  therefore  to  be  clear  law,  and  the 
decision  of  the  revising  barrister  must  be  reversed. 

Brett,  J. — It  seems  here  the  voter  had  g^ven  up 
his  intention  of  returning  for  two  months.  It  is 
not  as  if  he  had  reserved  the  liberty  of  returning 
in  a  certain  event,  but  as  he  had  abandoned  the 
intention  of  returning  he  could  not  have  his  vote. 

Gbove,  J. — I  cannot  help  thinking  the  revising 
barrister  adopted  the  principle  of  leaning  towards 
the  franchise,  but  his  own  finding  makes  the  case 
clear. 

Dbnman,  J. — I  am  of  the  same  opinion.  It  is, 
however,  most  unsatisfactory  that  these  cases 
should  be  argued  without  the  court  having  the 
assistance  of  counsel  on  the  other  side. 

Decision  reversed. 

Attorneys  for  the  appellant,  Ooode,  Kingdon,  and 
Cotton,  for  FUyud,  Exeter. 


Fridan/,  Nov,  21,  1873. 
Ford  v.  Hart. 

Parliamentary  election — Officer  in  army — Animus 

revertendi. 

An  officer  in  the  army  was  in  the  hahit  of  always 
Uvvng  with  hie  mother  when  on  leave  from  his 
regiment,  and  had  actuaUy  resided  three  months 
previotts  to  the  Slst  ofJul/y  with  her. 
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Held,  that  as  he  could  not  return  ai  Jim  own  option, 

and  only  vrUh  the  permission  of  his  commamdvng 

officer  he  was  not  entitled  to  vote. 
At  a  coart  held  on  the  22nd  Sept.  1873,  before 
the  revising  barrister  for  the  city  of  Exeter,  Brat- 
ton  John  Ford  duly  objected  to  the  name  of  John 
Hart  being  retained  in  the  list  of  persons  entitled 
to  vote  in  the  election  of  members  for  the  sud 
city  of  Exeter. 

The  following  facts  were  proved : — 

The  said  John  Hart  is  a  auly  admitted  freeman 
of  the  city  of  Exeter. 

The  said  John  Hart  is  and  has  been  for  several 
▼ears  an  officer  in  the  army,  and  except  when  on 
leave  of  absence  is  stationed  with  his  regiment 
more  that  seven  miles  from  the  city  of  Exeter. 

The  mother  of  the  said  John  Hart  (a  widow), 
lives  within  seven  miles  of  the  city  of  Exeter,  and 
previonsly  to  entering  the  army  and  since  he  has 
been  in  tne  army,  whenever  he  has  obtained  leave 
of  absence  firom  his  regiment  he  has  lived  with  his 
said  mother  in  her  said  house. 

The  said  John  Hart  has  usually  obtained  leave 
of  absence  three  months  in  each  year,  and  was  in 
fact  living  in  Exeter  with  his  mother  during  the 
three  months  of  January,  February,  andi  March  in 
the  present  year,  1873. 

The  mother  of  the  said  John  Hart  has  set  apart 
two  rooms  in  her  house  (one  being  a  sleeping 
apartment)  for  the  use  of  the  said  John  Hart,  in 
which  some  of  his  clothes  and  other  property 
remain  while  he  is  with  his  regiment,  and  no  other 
person  sleeps  in  or  makes  any  use  of  the  said 
rooms  while  the  said  John  Hart  is  away. 

The  said  rooms  were  so  set  apart  for  the  exclu- 
sive use  of  the  said  John  Hart  during  the  whole  of 
the  six  monthspreoedinff  the  81st  July  1873,  and 
the  said  John  Hart  had  during  the  whole  of  such 
time,  his  mother's  permission  to  occupy  the  said 
rooms  whenever  he  wished. 

The  said  John  Hart  is  not  married,  and  has  no 
home  except  the  said  house  of  his  mother,  and  his 
rooms  in  the  barracks  at  which  his  regiment  is 
stationed  for  the  time  being 

On  behalf  of  the  objector  it  was  urged,  that  the 
voter  had  no  residence  within  the  borough,  or 
seven  miles  thereof :  first,  because  the  room  which 
be  useH  at  his  mother's  house  was  used  by  him  as 
her  guest,  and  to  which  he  had  no  power  in  him- 
self to  return  unless  she  pleased,  as  there  was  no 
hiring  of  such  rooms  or  consideration  for  its 
retention;  secondly,  because  being  an  officer  in 
the  army,  he  had  no  power  of  going  home  or  any- 
where without  having  first  obtained  leave,  and 
that  he  had  no  power  as  a  voter  claimed,  of  throw- 
ing up  his  commission  in  the  army  at  any  time  and 
returning  home ;  thirdly,  because  according  to  the 
evidence,  he  had  only  three  months'  leave  every 
year,  and  therefore  there  could  be  no  six  months' 
residence  as  required  by  the  statute;  fourthly, 
because  the  case  of  Eeg.  v.  Mitchell  (10  East  511) 
did  not  apply,  as  that  was  held  to  be  an  inhabitancy 
by  means  of  the  family,  and  [the  voter  in  this  case 
was  unmarried ;  and  further  that  a  militiaman  was 
only  occasionally  called  out  for  duty. 

On  behalf  of  the  voter  it  was  urged  that  during 
the  whole  of  the  six  months  previously  to  the  31st 
July  1873,  he  did  reside  within  seven  miles  of  the 
^Baid  borough.  That  the  arrangements  with  his 
mother  not  having  been  revoked,  the  voter  had 
liberty  to  use  the  rooms  set  apart  for  him  in  her 
house,  and  that  such  house  was  bond  fide  his  home 


and  residence.  That  he  had  never  abandoned  each 
residence  or  the  intention  of  returning  to  it,  and 
that  his  occasional  absence  on  the  duties  of  his 
profession  was  no  abandonment.  That  the  cir- 
cumstances of  an  officer  in  the  regular  army  are 
the  same  as  those  of  a  militia  officer  on  active 
service,  and  that  the  case  of  Beg,  v.  Mitchdl  (10 
East,  511)  as  affirmed  by  Powell  v.  OueH  (1  Hep. 
&  Ph.  14p9),  is  an  authority  for  the  voter's  con- 
tention that  he  had  a  continuing  residence  at  his 
mother's  house.  The  revising  barrister  decided 
that  the  said  voter  continued  to  form  part  of  his 
mother's  family,  and  that  he  resided  with  her  the 
whole  of  the  six  months  preceding  the  Slst  July 
1873.  That  as  the  mother  had  not  revoked  her 
permission  to  him  so  to  reside  with  her,  the  fact 
that  she  might  have  revoked  it  was  immaterial 
That  the  fact  of  his  absence  on  his  professional 
duties  with  the  army  did  not,  accoroing  to  the 
authority  of  Beg,  v.  Mitchell  (10  East,  511),  as 
explained  by  Powell  v.  Quest  (1  Hop.  A  Ph.  149), 
prevent  his  mother's  bouse  beins  his  residence 
during  the  whole  of  the  aforesaid  period  of  six 
months,  and  allowed  his  vote. 

The  question  for  the  opinion  of  the  oourt  was, 
whether,  consistently  with  the  facts  above  stated, 
the  revising  barrister  could  legally  find  the  said 
John  Hart  to  have  resided  within  seven  miles  of 
Exeter  during  the  six  months  preceding  the  Slst 
July  1873. 

If  the  court  are  of  opinion  in  the  affirmative,  the 
list  is  to  remain  unaltered. 

If  the  court  are  of  opinion  in  the  negative,  the 
list  of  ^eemen  for  the  said  city  of  Exeter  is  to  be 
amended  by  erasing  the  name  of  the  said  John 
Hart. 

Kvngdon,  Q.O.,  for  the  appellant. — ^The  voter  has 
no  settled  home,  and  can  only  return  by  permission 
of  his  commanding  officer.  He  had  only  three 
months  leave,  and  therefore  could  not  satisfy  the 
statute  by  residing  six  months.  He  referred  to 
Rex  Y.  Mitchell,  10  East,  511. 

No  counsel  appeared  for  the  respondent. 

Ejsat£N0,  J. — In  this  case  I  am  of  opinion  the 
vote  is  not  established.  It  seems  to  me  according 
to  the  rules  and  decisions  as  to  what  constitntes 
residence  that  the  voter  did  not  reside  in  the 
city,  or  within  a  distance  of  seven  miles  from  it, 
during  six  months  previous  to  the  31  st  July.  I 
do  not  mean  to  say  that  in  the  case  of  a  freeman 
who  is  in  the  habit  of  living  with  his  mother,  this 
could  not  be  his  residence  within  the  meaning  of 
the  statute,  so  as  to  give  him  a  vote.  Bat  the 
position  of  the  voter  in  this  case  is  peculiar ;  he  is 
an  officer  in  the  army,  and  is  therefore  under  Her 
Majesty's  commands,  and  is  no  longer  a  free 
agent.  He  cannot  leave  his  barracks  and  go  home 
without  first  obtaining  the  leave  of  his  command- 
ing officer.  It  is  said  that  he  usually  resided  with 
his  mother  for  threb  months  in  every  year,  and 
that  his  absence  on  the  duties  of  his  profession 
was  no  abandonment ;  and  from  the  case  it  does 
not  appear  whether  he  might  not  have  had  more 
or  less  leave.  But  he  is  not  sui  juris — ^he  cannot 
return  to  his  mother's  at  his  free  will  and  pleasure. 
The  case  of  Bex  v.  MitcheU  (10  East,  511)  seems  at 
first  sight  in  favour  of  the  vote;  but  that  was 
decided  on  a  question  of  inhabitancy.  There,  free- 
men of  Norwich,  in  the  militia  quartered  at 
Colchester,  but  having  dwelling  houses  in  Nor- 
wich, in  which  their  &milies  resided,  and  to  which 
they  at  times  resorted  on  furlough,  and  who  paid 
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the  rent  for  their  houseB,  and  rates  and  taxes,  were 
thought  by  the  court  to  be  inhabitants.  The 
qaestion  here  is  a  question  of  residence,  and  I  am 
not  aware  that  constractive  residence  can  take 
place  where  a  party  has  voluntarily  incapacitated 
himself  from  residence  in  the  borough.  The  case 
finds  he  had  only  resided  continually  for  three 
months,  which  was  clearly  insufficient,  and  the 
decision  of  the  revising  barrister  must  be  reversed. 

Bbett,  /. — I  am  of  the  same  opinion.  What  is 
the  application  of  the  rale  in  PoweU  y.  Quest  (18 
C.  B.,  i^.  S.,  72)  P  Why,  that  there  must  be  a 
power  of  returning,  and  sJso  an  intention  to  return. 
For  the  last  four  months  before  the  31st  July  he 
was  sleeping  more  than  seven  miles  from  Exeter, 
and  in  barracks.  Can  he,  then,  be  said  construc- 
tively to  reside  at  Exeter  ?  It  is  said  that  he  had 
the  liberty  of  returning  by  the  Ucenoe  of  his 
mother  at  any  time.  Can  it  be  properly  said  that 
an  ofiSoer  of  the  army,  who  cannot  leave  his  regi- 
ment without  first  obtaining  the  permission  of 
his  commanding  officer,  or  can  leave  the  army 
without  permission  of  Her  Majesty,  is  residing 
with  the  mtention  of  returning  at  Exeter  P  We 
have  this  gentleman  who  is  unable  to  return  to 
Exeter  whenever  he  pleased,  and  it  is  therefore 
impossible  to  say  he  had  the  intention  of  returning 
when  he  pleased.  The  case  of  FoweU  v.  Quest 
proves  that  a  man  who  commits  an  act  whereby  he 
18  put  into  prison,  and  therefore  prevented  from 
returning,  cannot  be  said  to  have  an  intention  of 
returning.  Bex  v.  Mitchell  is  the  only  case  that 
raises  a  difficulty,  but  that  was  decided  under  a 
different  statute,  and  involved  the  proper  construc- 
tion of  the  Charter  of  the  city  of  Norwich,  and  it  was 
decided  that  under  that  charter  a  person  may  con- 
structively live  in  Norwich  without  dwelling  there. 
That  being  the  construction  of  a  particular  charter, 
does  not  affect  the  present  case ;  and  iu  this  case 
I  think  it  cannot  be  said  that  this  gentleman  dwelt 
for  six  months  within  the  city  of  Exeter. 

Dettkan,  J. — My  brother  Grove,  who  has  been 
obliged  to  leave  the  court,  requests  me  to  state  he 
agrees,  and  he  endorses  the  remark  I  made  in  the 
last  case  {Ford  v.  Pye),  that  the  court  should  have 
the  assistance  of  counsel  on  both  sides.  The  ques- 
tion is  whether  the  residence  of  the  voter  is  made 
out.  The  revising  barrister  has  decided  in  fovonr 
of  the  franchise,  and  has  held  a  residence  was  con- 
stituted. The  case,  however,  shows  an  absence  of 
residence,  and  that  the  voter  could  not  return 
when  he  pleased.  There  is  such  a  thing  as  con- 
stmctiye  residence,  but  that  cannot  be  shown  in  the 
present  case,  and  in  my  opinion  there  is  not  enough 
here  to  constitute  legal  residence. 

Decision  reversed. 

Attorney  for  appellant,  Coode,  Kingdon,  and 
Cotton,  for  FUmd,  Exeter. 


Thursday,  Nov.  20, 1873. 
HoBBs  AiTD  OTHBBs  (apps.)  V,  Dance  (rosp.) 

"  New  building  "—21  ^  22  Vict.  c.  98.  s.  S4f— Bye-law 
of  local  board — Be-erection — Case  staled  (20  ^  21 
Vict.  c.  43) — Question  of  law. 

21  Sf  22  Vict.  C.98,  s.  34,  empowers  every  local  board  to 
make  bye-laws  (inter  alia),  "  with  respect  to  the 
structure  of  watts  of  new  buildings  for  securing 
stahUity  and  the  prevention  of  fires,**  and  to 
"  provide  for  the  observancs  of  the  same  by  enact' 

Mao.  Gas.— Vol.  VIH. 


ing  therein  such  provisions  as  they  think  neces- 
sary as  to  the  givi/iig  of  notices." 
The  appellants,  a  local  board,    acting  under  the 
above  section,  passed  a  bye-law  requiring  notice  to 
be  given  to  tJtent  before  the  commencement  of  any 
new  building. 
The  respondent  possessed  a  stable  withi/t*  the  district 
of  the  local  board.     The  bach  of  the  stable  was 
formed  by  a  wall  of  the  yard  in  which  it  stood  ; 
the  other  three  sides  were  of  wood. 
Without  giving  notice  to  the  appellants,  he  puUed 
the  stable  down  and  rebuilt  it  xn  another  part  of 
the  yard,  so  tJuU  two  of  the  yard  walls  formed  two 
sides  of  the  ei'ection,  and  the  other  two  sides  were  re- 
constructed tmih  theoldmaterials.  He  put  on  afresh 
roof.  Tlie  respondent  having  been  sumntoned  before 
justices  for  the  breach  of  the  above-mentioned  bye- 
law,  they  sUUed  a  case,  under  20  3r  21  Vict.  c.  43, 
wherein  they  minutely  described  ike  nature  of  the 
restored  staJble,  and  decided  thai  the  building  wa^ 
not  a  "  new  building,"  within  the  meaning  of  the 
first-mentioned  statute  and  bye-law,  but  reserved 
the  question  as  one  of  la/w  upon  which  they  desired 
the  opinion  of  the  court : 
Held,  that  the  stable  in  question  was  a  "  new  build- 
ing," amd  the  justices  were  wrong  im  their  judg- 
ment, but  were  right  in  remitting  the  question  far 
the  court. 
Case  stated  by  justices  under  20  &  21  Vict.  c.  43. 

The  question  for  the  opinion  of  the  court  was, 
whether  a  certain  building  erected  by  the  respon- 
dent was  a  "  new  building,"  within  sect.  34  of  the 
Local  Government  Act  1858  and  the  32nd  bye- 
law  of  the  local  board. 

The  material  statement  in  the  case  was  as 
follows : 

The  respondent  is  the  occupier  of  premises  in 
Tonbridge,  in  the  rear  of  which  is  a  small  yard  in 
which  lately  stood  a  small  buildinsr  used  as  a 
stable.  The  back  of  this  building  was  formed  of  a 
wall  which  forms  the  boundary  of  the  yard  on  the 
norch  side ;  the  other  three  sides  of  the  building 
were  constructed  of  wood.  The  dimensions  of  the 
building  were  about  lift.  Gin.  by  8ft.,  and  the  height 
about  7ft.  8in.  In  Feb .  1872,  the  appellant,  upon 
inspecting  the  premises,  found  that  the  old  build- 
ing, with  the  exception  of  the  wall  which  joined 
the  back  of  it,  had  been  removed  bodily,  and  a 
portion  of  it  re-erected  in  another  part  of  the  yard, 
but  one  side  of  the  present  building  being  placed 
on  part  of  the  foundation  of  the  previous  building. 
The  size  of  the  new  building,  as  altered,  is  6ft.  6in. 
by  7ft.  6in.  The  back  of  this  building  is  formed 
of  another  wall  (the  west  wall  of  the  vard),  which 
was  at  a  right  angle  to  the  north  wall,  which,  as 
already  mentioned,  formed  the  back  of  the  old 
building ;  a  second  side  is  formed  of  the  southern 
boundary  wall  of  the  respondent's  premises ;  and 
the  other  two  sideSi  of  the  present  building  are 
constructed  of  the  materials  used  in  the  previous 
building,  which  has  simply  been  removed,  having 
an  end  cut  off,  and  thereby  also  shortening  the 
frontage.  The  walls  forming  two  sides  of  the  new 
building  have  been  raised  oy  additional  tiers  of 
bricks — the  west  wall  to  the  extent  of  3fb.  lin.  The 
roof  has  also  been  raised  to  the  additional  height 
of  llin. ;  and  the  two  sides  (one  constructed  of 
wood  and  the  other  formed  of  the  raised  wall  on 
the  south  side)  are  also  proportionably  higher,  so 
that  the  roof  of  the  present  building  is  somewhat 
higher  than  that  of  the  previous  one.  The  roofing 
of  the  present  building  is  of  felt,  laid  on  the  old 
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roof.     The    present   building  covers    a   smaller 
snperfioial  space  than  the  previons  one  di(]^ 

The  justices  decided  that  the  building  was  not  a 
"  new  building/'  within  the  statute  and  bje-laws, 
but  reserved  the  question,  as  one  of  law,  upon 
which  they  desired  the  opinion  of  the  oourt(a). 

F.  M,  white,  for  the  appellants. — This  is  a  new 
building  within  the  meaning  of  the  Act  and  bye- 
law.  It  cannot  be  described  by  any  other  term 
than  "new,"  and  the  justices  themselves  have 
used  that  adjective  in  describing  it.  [He  was 
stopped.] 

W,  0,  Harrison,  for  the  respondent. — The  ques- 
tion is  one  of  fact.  [Bkett,  J. — The  justices  say 
it  is  one  of  law.]  The  court  will  not  entertain 
an  appeal  from  a  decision  of  a  magistrate  under 
20  &  21  Yict.  c.  43,  upon  a  question  of  fact :  {NeW' 
mem  V.  Baker,  8  0.  B.,  K  S.,  260.)  There  the 
magistrate  having,  upon  the  construction  of  the 
fifth  rule  of  sect.  26  of  the  Metropolitan  Building 
Act  1855  (18  &  19  Yict.  c.  122),  decided  that  a 
certain  place,  being  a  row  of  houses  forming  part 
of  a  line  of  thorougnfare,  was  a  street,  the  Court  of 
Common  Fleas  declined  to  interfere  with  his  deci- 
sion. Erie,  C.J.  said  (p.  208) :  **  There  clearly  is 
no  question  of  law  presented  for  our  decision  in 
this  case.  The  decision  of  the  magistrate  must  be 
affirmed."  [Bbxtt,  J. — Suppose  a  stable,  &c., 
taken  down  and  erected  with  the  same  materials 
in  another  comer  of  the  same  yardP]  It 
would  be  an  old  building.  [Brett,  J. — Suppose 
it  rebuilt  in  the  next  yardP]  Then  the  case  of 
Tucker  v.  Bees  (7  Jur.  'N.  8.  629)  applies,  where, 
under  the  same  statute  attd  section,  a  local 
board  made  a  bye-law  that  wherever  any  open 
space  had  been  left  belonging  to  any  building, 
such  space  should  never  afterwards  be  built  upon 
without  the  consent  of,  &o.,  and  without  leavmg 
an  open  space  belonging  to  such  building  of  a 
specified  size  and  dimensions.  The  Court  of 
Queen*s  Bench  held,  that  if  the  bye-laws  applied 
to  open  spaces  belonging  to  old  buildings,  it  was 
bad,  as  exceeding  the  powers  conferred  by  sect.  34, 
Blackburn,  J.  saying :  "  It  could  not  be  intended 
that  buildings  might  not  be  erected  on  such  open 

(a)  21  &  22  Yiot.  o.  89,  b.  d4,  enaotfl  that  "  Every  local 
board  may  make  bye-laws  with  respect  to  the  following 
mattera  (that  is  to  say),  (2),  With  respect  to  the  stmo- 
tare  of  walls  of  new  bmldingB  for  securing  stability  and 
the  prevention  of  fires.  .  .  .  And  they  may  further  pro- 
vide for  the  observance  of  the  same  by  enacting  therein 
such  i>rovisions  as  they  think  necessary  as  to  the  giving 
of  notices,"  Ao. 

But  for  the  purposes  of  this  Act  the  re-erecting  cf  any 
building  pulled  down  to  or  below  the  ground  floor,  or  of 
any  frame  bnilding,  of  which  only  the  frame  work  shall 
be  left  down  to  the  ground  floor,  or  the  conversion  of  a 
dwellinff.honse  of  any  bnilding  not  originally  con- 
stmoted  for  human  habitations  or  l^e  conversion  into 
more  than  one  dwelling-house  of  a  building  originally 
oonstmoted  as  one  dweUing-honse  only,  shafi  be  oonsi^ 
dered  the  erection  of  a  new  bnilding. 

Bye-law  32  provided,  "  that  every  person  who  should 
intend  to  erect  a  new  bnilding,  should  give  a  fortnight's 
notice  of  ^ch  intention." 

20  ft  21  Vict.  o.  43,  s.  2,  enacts,  '<  that  after  the  hearing 
and  determination  by  a  justice  or  justices  of  the  peace 
of  any  information  or  complaint  which  he  or  tiiey  have 
power  to  determine  in  a  summary  way  .  .  .  either  party 
.  .^ .  may,  if  dissatisfied  with  the  said  determination  as 
being  erroneous  in  point  of  law  . . . '  apply'  to  the  justices 
to  state  and  sign  a  case,  setting  forth  the  facta  and  the 
grounds  of  such  determination,"  &o. 

Sect.  6  provides  that  '"  the  court  to  which  a  case  is 
tradBmitted  under  this  Act,  shall  hear  and  determine 
the  question  or  questions  of  law  arising  thereon.  .  .  ." 


spaces  as  have  been  left  around  Lansdowne  House 
and  Chesterfield  House,  without  the  consent  of  the 
local  board."  And  Crompton,  J. :  "  Such  a  bye- 
law,  if  convenient  with  reference  to  new  streets 
which  are  beine  made,  is  not  reasonable  when  ap- 
plied to  old  buildings."  Sect.  34  is  limited  to  new 
buildings;  it  is  for  the  prevention  of  fire,  and 
does  not  cast  new  burthens  on  lessees  of  property. 
Here  the  justices  have  carefully  avoided  finding, 
as  they  ought  to  have  done,  whether  this  was  a 
"new  building."  The  respondent  is  entitled  to 
their  finding  upon  this  Question  of  fact. 

F^  M,  White,  in  reply. — The  same  point  was 
taken  in  Shield  v.  The  Mayor  of  Sttnderland  (6 
H.  &  N.  796), and  Nevmian  v.  Baker  {sup,),  was  there 
cited  as  ousting  the  jurisdiction  of  the  court ;  but 
Bramwell,  B.  said  (p.  896) :  *'  As  to  the  11th  bye- 
law,  it  appears  to  me  that  this  building  is  a  dwd- 
ling-house,  that  being  a  matter  of  fact  which  the 

i'ustices  'have  found.  But  is  it  a  new  dwelling- 
louse  or  part  of  an  old  one  P  If  the  justices  had 
found  this  distinctly,  upon  the  authority  of  New- 
man  v.  Baker  {sujf.)  I  think  we  could  not  have 
reviewed  their  decision ;  but  I  think  the  justices 
have  not  determined  this  as  a  question  of  fact,  but 
have  referred  it  to  us,  because  tney  say,  '  We  were 
of  opinion  that  the  building  erected  in  the  yard 
being  a  new  building,  built  up  and  adjoining  the 
old  one,  must  either  be  considered  with  the  old 
building  as  one  house,  or  that  the  old  house  and 
the  new  erection  must  be  considered  as  two  ereo> 
tions.' " 

CoLEKiDGE,  C.J.— This  is  a  case  stated  by  the 
justices  of  Tunbridge,  where  a  person  had  erected 
a  building  in  his  yard.   He  was  brought  before  the 
magistrate  under  an  information  laid  by  the  local 
board  under  the  32nd  bye-law  passed  by  the  board, 
which  enacted  "  that  every  person  who  shall  in- 
tend to  erect  a  new  building  shall  give  a  fortnight's 
notice  of  such  intention,"  and  in  this  caee  the  rs- 
spondent,  in  whose  favour  the  justices  at  the  ses- 
sions   have  found,  erected  the  building   without 
such  notice.    He  was  brought  before  them,  and 
they  determined  in  his  favour,  but  remitted  the 
case  to  us,  after  setting  out  the  facts  found  by  them 
as  to  what  he  had  done,  and  then  they  give  the 
arguments  used  for  and  against  the  appellants  and 
respondent,  and  say  they  decided  for  the  latter,  the 
p;round  of  their  determination  bein^  that  the  build- 
ing was  not  a  '*  new  building,"  within  the  mean- 
ing of  the  Act  and  bye-law.    The  question  ol  law 
on  which  the  case  is  stated,  and  the   qneeticMi 
for  the  opinion   of  the  court  is,  whether  this 
building    is    ''new"    within    the    meaning    of 
the  Act  and  bye-law.    [His  Lordship  read  the 
section.]      Certainly   I    am    of  opinion    that    if 
this  matter  could  oe  left  for  us  to  determine  on 
the  facts  before  us,  there  can  be  no  doubt  that  this 
is  a  new  building,  and  a  "  new  building  "  within 
the  meaning  of  the  Act  and  bye-law,  and  the  ap- 
pellants would  be  entitled  to  succeed,  and  the 
respondent  fail  because  he  has  not  given  notice. 
But  Mr.  Harrison  (who  does  not  mu(%  argue  the 
facts  or  dispute  that  it  is  a  new  building)  says  we 
are  precluded  from  inquiring  into  that  question ; 
that  it  is  a  question  of  fact  which  the  justices 
ought  to  have  found,  and  we  cannot  find  for  them. 
For  that  proposition  he  cited  Titcker  ▼.  Beeves 
{sup,),  but  when  that  case  is  examined  it  is  seen  to 
be  altogether  different  firom  the  present  one.    It 
has  noting  to  do  with  "  new  "  buildings,  and  the 
Court  of  Queen's  Bench  held,  that  if  a  bye-law  in- 
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terfered  witb  the  right  of  a  man  to  build  in  **  any 
openspaoe  belonging  to  any  building/'  the  bye- 
law  was  bad,  for  exceeding  the  power  cdven  by 
sect.  Si.  But  there  is  a  case  which  Mr.  White  has 
sent  up  to  us,  viz..  Shield  v.  The  Mcuyor  of  Sunder^ 
land  (9UP'),  directly  in  point,  where  the  question 
ndsed  was  whether  to  bring  a  man  within 
the  proTiaions  of  the  Act  of  Parliament  he 
had  or  had  not  erected  a  new  building.  All 
the  £Eicts  are  set  out  in  the  report,  and  the 
judgment  of  the  court  proceeded  on  the  question 
whether  the  erection  was  or  was  not  a  new  build- 
ing, and  the  attention  of  the  court  was  directed  to 
the  consideration  of  the  very  question  which  Mr. 
Harrison  asserts  we  cannot  consider.  I  think, 
therefore,  we  are  not  precluded  from  entertaining 
it.  We  think  the  justices  ask  us,  **  Under  these 
circumstances,  do  you  think  it  or  do  you  not  think  it 
a  new  building  P"  Now  the  facts  found  are  these : 
[His  Lordship  stated  them.]  No  doubt,  in  making 
that  new  stable,  a  good  d€»l  of  the  old  materials 
had  been  used.  It  stands  in  a  different  place. 
Two  of  the  walls  are  different.  All  four  are  dif- 
ferent, inasmuch  as  different  parts  of  the  old  walls 
had  been  used.  Except  one  small  portion  of  one 
side  all  is  new.  Now  if  we  are  asked  on  these 
facts,  found  with  great  elaboration  by  the  justices, 
if  that  is  a  new  building,  we  cannot  but  come  to 
one  conclusion.  It  would  be  playing  with  language 
if  we  doubted  whether  this  was  a  **  new  building," 
and  every  person,  but  one  struggling  against  tne 
Act,  would  say  it  was.  If  so,  it  seems  a  very 
reasonable  thing  on  behalf  of  Tunbridge  that  the 
local  board  should  have  some  kind  of  control  over 
the  building.  They  can  only  have  control  by 
receiving  previous  notice.   This  gentleman  has  not 

S'ven  notice;  he  has,  therefore,  broken  the  bye- 
w,  and  the  judgment  below  was  wrong. 

Keating,  J. — I  am  of  the  same  opinion.  If  Mr. 
Harrison  could  have  established  that  the  justices 
were  referring  to  us  merely  a  question  of  fact,  no 
doubt,  as  the  statute  of  20  &  21  Vict.  c.  43,  con- 
fines them  to  referring  to  us  questions  of  law,  he 
might  have  succeeded.  But  it  seems  to  me  the 
justices  did  not  intend  to  refer  to  us  a  question  of 
Ukct  at  all  They  intended  to  ask  us  whether, 
looking  at  the  construction  of  the  Act  of  Parlia- 
ment, this  was  a  new  building  within  the  meaning 
of  the  Act.  That  is,  referring  to  us  for  what  is  our 
view  of  that  Act,  and  I  entirely  a^^ee  with  the 
Lord  Chief  Justice,  that  this  is  quite  within  the 
mischief  oontemplaited  by  the  statute,  and  that  the 
facts  stated  in  the  case  with  respect  to  this  build- 
ing do  constitute  it  a  new  building  within  the 
Act. 

Bbxtt,  J.— It  seems  to  me  that  what  the  justices 
have  stated  is  this.  The  respondent  had  a  stable 
in  his  own  back  yard,  leaning  against  a  wall,  and 
that  stable  has  been  taken  down  and  set  up  again 
on  the  other  side  of  the  yard  against  two  of 
the  walls  of  the  yard.  Some  new  materials  have 
been  used  in  setting  it  up  again,  but  in  a 
great  measure  the  old  materials  have  been  used, 
and  one  small  part  of  the  stable  so  set  up  is  on  the 
same  foundation  as  the  old,  but  substantially  the 
stable  is  set  up  again  on  a  new  site,  although  in 
the  same  back  yard.  The  justices  say,  that  being 
the  state  of  things,  "We  think  the  term  'new 
building '  in  the  bye-laws  does  hot  apply  to  that 
stable  which  is  set  up,  although  it  is  substantially 
on  a  new  site,  because  the  stable  set  up  is  built  in 
a  great  part  of  the  materiala  which  formed  the  old 


stable,  and  were  merely  removed  from  one  side  of 
the  yard  to  the  other,  and  advantage  was  taken  of 
the  two  old  walls  of  the  garden  to  assist  in  the 
setting  up  of  the  new  stable."  They  say, "  We  inter- 
pret the  Act  to  be  inappUcable  to  the  new  state  of 
"facts ;  we  ask  you,  are  we  right  or  wrong  in  so 
interpreting  the  Act  P  "  It  is  the  same  question  as 
in  Shield  v.  The  Mayor  of  Stmderla/nd  («up.),  viz., 
what  is  the  interpretation  of  the  Act  with  respect 
to  the  facts  in  dispute  P  This  is  a  question  of  law, 
and  properly  left  to  the  court,  and  the  answer  is, 
that  on  the  true  interpretation  of  the  Axst  the  term 
**  new  building "  does  apply  to  the  state  of  &ct8 
found.  I  am  of  opinion  that  the  abjudication  of 
the  justices  should  be  reversed. 

Denman,  J. — I  am  of  the  same  opinion.  My  only 
doubt  is  owing  to  the  form  in  which  the  justices 
left  the  question  to  us ;  and  if  they  mean  to  say, 
"  We  find  this  is  not  a  new  building  on  the  facts, 
unless  the  court  tell  us  in  point  of  uiw  that  it  is," 
I  should  be  disinclined  to  interfere  with  their 
decision,  believing  it  to  be  purely  a  question  of 
fact,  even  though  difficult.  But' I  should  have 
differed  had  I  been  a  justice  myself,  for  I  incline 
to  think  that  what  they  meant  to  say  was,  "  We 
find  in  point  of  law  this  could  not  be  a  new  build- 
ing, ana  it  is  for  the  court  to  say  if  it  could."  I 
certainly  thipk  it  couM,  aad  the  justices  having 
submitted  that  point,  we  are'  bound  to  find  it  the 
contrary  way  to  that  they  have  found  it. 

Judgment  revermd. 

Attorney  for  the  appellants,  Sole  and  Turner, 
for  Palmer, 

Attorneys  for  the  respondent.  Trior,  Bigg,  and 
Co.,  for  Oorham  and  Warner, 


Saturday,  Jan,  17, 1874. 

Austin  v.  Thx  Board  of  Guardians  op  St.  Matthew, 

Bethnal  Gr££N. 

Appointment  of  servant  by  board  of  guardiane — 
Corporation — Appointmetit  not  under  seal — /»- 
ferior  servant — ro  r  Law  Orders, 
TltA  appointment  of  a  clerk  to  the  muster  of  a  locwik- 
house  by  the  guardians  of  a  union  must  to  bind 
tl^em  be  under  the  seal  of  tfie  corporation, 
A  cleric  to  the  muster  of  a  workfiouse  is  not  such  an 
infm-ior  servant  as  thai  his  appointment  comes 
within  the  recognized  exceptions  to  the  generid 
rtde  of  law  tJiai  a  corporation  can  only  bind  itself 
by  seal. 
The  sanction  of  the  Local  Qovemment  Board,  re- 
quired by  No,  153  q/"  tlie  Poor  Law  Orders  to  be 
given  to  certain  appointments  by  the  guardians 
of  assistants  that  they  think  necessary  is  a  sanc- 
tion of  the  office,  and  7wt  of  the  i7idividual  nomt- 
nated  to  Jill  it. 
This    was    an    action    tried  before  Denman,  J., 
brought  for  wrongful  dismissal  by  the  next  friend 
of  a  young  man  who  claimed  to  have  been  duly 
appointed  by   the    Guardians  of  St.  Matthew's, 
Bethnal  Green,  as  clerk  to  the  master  of  the  work- 
house, at  a  salary  of  52L  per  annum  anH  certain 
allowances. 

The  plea  stated  that  at  the  time  of  making  the 
promise  alleged  in  the  declaration,  there  was  an 
agreement  between  the  defendants  and  the  plaintiff 
that  the  plaintiff  should  produce  testimonials  from 
the  Guardians  of  the  City  of  London,  in  whose 
service  he  was  at  the  time  of  making  the -alleged 
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promise,  and  that  upon  his  fkiling  to  prodace  snch 
testimonials,  the  defendants  shonld  dismiss  him 
without  notice. 

Averment,  that  the  plaintiff  failed  to  prodace 
the  testimonials,  and  that  therefore  the  defendants 
dismissed  him. 

The  facts  were  shortly  as  follows : 

The  guardians  advertised  for  some  one  to  fill  the 
position  of  clerk  to  the  master  of  the  workhouse, 
and  the  plaintiff  became  one  of  the  applicants.  At 
a  meeting  of  the  board  held  for  the  purpose,  a 
ballot  took  place  of  the  various  candidates,  and 
their  numbers,  by  eliminating  at  each  successive 
ballot  the  names  of  those  who  had  the  fewest  votes, 
were  at  length  reduced  to  two,  of  whom  the  plain- 
tiff was  one.  The  final  ballot  gave  the  plaintiff  a 
majority  of  two  votes,  and  he  was,  as  appeared  by 
the  minutes  signed  by  the  chairman,  declared 
•*  duly  elected." 

There  was  no  mention  in  the  minutes  of  any  con* 
dition  of  producing  testimonials,  but  at  the  trial  thi. 
members  of  the  board  who  were  called  swore  that 
the  plaintiff  was  informed  that  his  appointment 
was  subject  to  that  condition,  though  it  was  de- 
nied by  the  plaintiff  that  he  ever  had  any  such 
notice. 

The  meeting  was  on  the  15th  Oct.,  but  the 
plaintiff  received  verbal  permission  to  wait  before 
entering  upon  his  new  duties,  until  he  could  be 
set  free  from  the  service  he  was  in  at  the  datp  of 
his  appointment,  and  as  a  fact  he  did  not  therefore 
come  until  the  28th  Oct. 

On  the  28th  Oct.  the  clerk  to  the  guardians 
wrote  to  the  Local  Gk)vernment  Board  announcing 
the  election  of  the  plaintiff,  and  asking  for  their 
sanction,  liut  made  no  allusion  to  any  condition 
precedent  to  the  plaintiff's  assumption  of  the 
office. 

No  testimonial  was  produced  by  the  plaintiff 
from  the  City  of  London  Guardians,  and  certain 
rumours  affecting  his  conduct  while  in  that  service 
came  to  the  knowledge  of  the  St.  Matthew's  Guar- 
dians, whereupon  they  summarily  dismissed  him. 
The  duties  of  the  office  had  been  to  keep  the  work- 
house books,  including  those  referring  to  the  out- 
door relief,  and  it  was  admitted  that  the  accounts 
were  of  a  somewhat  intricate  nature. 

The  verdict  was  for  the  plaintiff,  but  the  learned 
judge  stayed  execution,  and  reserved  leave  to  the 
defendants  to  move  to  enter  a  nonsuit,  on  the 
ground,  firt^t,  that  the  appointment  of  the  plaintiff 
was  not  under  seal ;  and,  secondly,  that  the  ap- 
pointment was  a  contract  not  to  be  performed 
within  a  year,  and  that  there  was  no  memorandum 
sufficient  to  satisfy  the  Statute  of  Frauds,  and  also 
to  move  for  a  new  trial  on  the  ground  that  the 
verdict  was  against  the  weight  of  evidence. 

Accordingly,  a  rule  was  obtained  last  term  on 
all  these  points,  againsc  which 

Warion  and  Poulter  now  showed  cause. — First, 
it  was  not  necessary  that  the  appointment  should 
be  under  seal.  In  Comyn's  Digest,  tit.  "Fran- 
chise F.,  No.  13,"  it  is  laid  down  that  a  corporation 
that  has  a  head  may  do  small  acts  without  deed, 
as  retain  a  servant,  a  cook,  a  batler;  and  in  1 
Ventris  47,  there  is  authority  for  the  employment 
of  one  in  ordinary  services  by  a  corporation  with- 
out the  formality  of  a  seal.  Admitting  the  general 
rule,  this  shows  that  there  have  always  been  ac- 
knowledged exceptions  to  it;  and  such  exceptions 
are  in  furtherance  <  f  general  convenience  in  re- 
spect of  small  matters.    The  appointment  in  the 


present  case  is  exactly  one  of  such  small  matters 
and  comes  within  the  wordb  of  Comyn's  Digest, 
"retaining  a  servant."  In  Church  v.  The  Imperial 
Ckts  Company  (6  A.  &  E.  84^),  Lord  Denman,  in 
delivering  judgment,  says  that  the  general  rule  of 
law  that  a  corporation  can  contract  only  under  its 
common  seal,  "  has  been  from  the  earliest  trace- 
able periods  subject  to  exceptions,  the  decisions  as 
to  which  furnish  the  principle  on  which  they  have 
been  established.  This  principle  appears  to  be 
convenience  amounting  to  necessity."  These  words 
of  Lord  Denman  are  repeated  and  adopted  by  the 
Court  of  Exchequer  in  the  Mayor  of  Ludlow  v. 
Charlton  (8  M.  &  W.  816).  [Lord  Coleridge,  CJ. 
called  attention  to  Dyte  v.  The  8t  Pancras  Quar- 
dians  (27  L.  T.  Bep.  N.  S.  342,  not  elsewhere  re- 
ported), where  it  was  held  that  a  medical  dfficer 
to  a  workhouse  appointed  by  a  board  of  guardians 
must  be  appointed  under  seal.]  The  case  of  a 
medical  officer  is  different ;  he  is  a  &r  more  im- 
portant official.  Here  the  plaintiff  is  only  clerk  to 
the  master  of  the  workhouse ;  he  is  the  servant  of 
a  servant,  and  must  therefore  be  considered  an 
inferior  servant,  and  be  within  the  exoeption. 
With  this  view  the  fact  of  his  salary  being  oniy  522 
per  year  agrees ;  in  Byte  v.  8t  Pancras  Guardians, 
th  e  plaintiff's  salary  was  4002.  The  emancipation  of 
trading  companies  from  the  necessity  of  always 
contracting  under  seal,  recognised  by  Cockbnm, 
0  J.  in  The  South  of  Ireland  Colliery  Company  v. 
Waddle  (18  L.  T.  Bep.  N.  S.  405),  shows  that  the 
abolition  of  the  restrictions,  which  are  mere  relies 
of  barbarous  antiquity,  is  based  upon  convenience. 
[Lord  Coleridge,  C.J. — ^There  is  a  great  differenoe 
between  trading  and  municipal  corporations.  Does 
not  a  board  of  guardians  partake  of  the  character 
of  the  latter  more  than  of  the  former  P]  •Secondly, 
the  minutes  of  the  proceedings  at  the  meeting  of 
the  15th  Oct.,  wherein  the  plaintiff  was  declared 
duly  elected,  and  which  were  signed  by  the  chair- 
man, constituted  a  sufficient  memorandum  to 
satisfy  the  Statute  of  Frauds.  Then  the  appoint- 
ment was  really  of  that  date,  and  it  was  only  after 
the  election  was  complete  that  he  received  permis- 
sion to  come  for  tne  purpose  of  beginning  his 
regular  work  on  a  later  aay. 

Cawthom  v.  Cordrey,  13  C.  B.,  N.  S.,  406. 

The  judgment  given  on  the  first  point  renders  it 
unnecessary  to  ouote  further  the  argument  on  tiie 
second  and  third  points. 

Dixon,  in  support  of  the  rule. — ^It  is  true  that  a 
corporation  may,  if  it  has  a  head,  do  small  things 
without  the  formality  of  a  seal,  the  reason  for  this 
being,  doubtless,  the  inconvenience  of  delay  in 
trifles.  Here,  however,  there  is  no  head  to  the 
oorpoi*ation ;  the  guardians  can  only  act  together, 
and  the  chairman  for  the  time  being  is  not  such  a 
head  as  is  contemplated  in -the  authorities  cited. 
Ludlow  V.  Charlton  shows  that  the  matter  must  be 
one  of  "immediate  importance"  to  enable  the 
seal  to  be  dispensed  with.  From  Diggle  v.  The 
London  and  BlackwaU  Railway  Company  (5  Ex. 
442),  we  gather  the  principle  to  be  that  of  an 
"overruling  necessity;"  and  in  Finlay  v.  The 
Bristol  and  Exeter  Railway  Company  (7  Ex.  409), 
Parke,  B.,  in  defining  the  exceptions,  says  they 
must  be  "  small  matters."  These  restrictions  ou 
the  exceptions  are  all  upheld  in  the  judgment  of 
Martin,  B.  in  Dyte  v.  The  St.  Pancras  (htardians 
{uhi  sup.),  and  this  case  is  certainly  not  one  of 
immediate  necessity,  as  was  shown  by  the  deli- 
berate nature  of  the  proceedings.    Then  as  to  ^ 
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character  of  the  office  in  question.  Asaaming  that 
if  the  plaintiff  were  an  inferior  servant,  he  might 
be  brought  within  the  exception,  can  he  be  said  to 
be  proved  to  be  merely  an  mferior  servant  P  His 
duties  consisted  in  the  keeping  of  intricate  ao- 
ooants  and  the  regulation  of  various  books  con- 
nected with  the  workhouse  management.  And  it 
is  to  be  noticed  that  the  sanction  of  the  Local 
Government  Board  was  requisite  to  his  appoint- 
ment, and  it  was  applied  for  and  obtained.  [Dbk- 
KAN,  J. — The  Local  Gk>vemment  Board  sanction 
the  office,  not  the  individual.]  True ;  but  that  is 
what  shows  the  character  of  the  office.  No.  153  of 
the  Poor  Law  Orders  says  that  the  guardians  may 
appoint  fit  persons  to  certain  posts,  enumerating 
thirteen,  among  which  is  master  of  the  workhouse, 
and  all  such  assistants  as  they,  with  the  oonsent  of 
the  Local  Government  Board,  may  think  neces- 
sary for  the  performance  of  those  offices.  In  this 
oatM;ory  is  the  plaintiff's  office.  [He  was  stopped 
by  the  court.] 

Lord  CoLBSiDAB,  C.J.  —  This  was  an  action, 
brought  by  his  next  iriend,  by  a  young  man  who 
had  acted  as  assistant  to  the  master  of  a  work- 
house, and  his  duties  seem  to  have  consisted  in 
keeping  the  accounts  and  books.    The  jury  gave 
a  verdict  for  the  plaintiff,  and  leave  was  given  by 
the  learned  jud^e  to  the  defendants  to  move  to 
enter  the  verdict  for  them  on  various  grounds. 
The  first  ground  is  that  there  was  no  appointment 
of  the  plaintiff  under  seal ;  and  our  decision  upon 
this  will  render  the  consideration  of  the  others 
unnecessary  in  this  case.      The    defendants  are 
without  doubt  a  corporation,  and  have  a  seal  by 
whfch  their  will  can  be  expressed,  and  it  is  con- 
tended that  they  are  not  bound  bv  a  parol  contract. 
As  tkprimd  facie  and  general  rale  of  law  corpora- 
tions can  be  bound  only  by  seal,  and  though  there 
m  exceptions,  it  is  argued  that  there  is  no  excep- 
tion here.  Now  certain  exceptions  have  from  ancient 
times  been  grafted  on  to  the  general  rule,  which 
may  be  found  stated  conveniently  for  the  purposes 
of  this  rase  in  Church  v.  The  Imperial  Oas  Com' 
pany  [ubi  sup,),  and  in  the  Mayor  of  Ludlow  v. 
Charlton  {ubi  tup.),  and  their  limitation  is  recog- 
nised in  the  judgments  in  Dyte  v.  The  tit  Fanoras 
Board  of  iJuardians  {uhi  sup.).    This  is  a  case  of  a 
man  occupying  an  office  not  so  important,   no 
doubt,  as  that  of  a  medical  man  at  a  salary  of  400Z. 
a  year;  he  is  the  assistant  to  the  master  of  the 
workhouse ;  but  the  employment   is   of   such  a 
character  that  the  office  has  to  be  communicated  to 
the  Local   Government  Board  before  it   can  be 
created  by  the  guardians,  and  that  is  an  element 
to  be  taken  into  account  in  estimating  its  im- 
portance.    It  is  very  difficult  to  lay  down  any  spe- 
cific rule  as  to  what  is  on  one  side  of  the  line  and 
what  on  the  other ;  but  upon  the  question  whether 
ihis  is  within  the  general  rule,  or  is  covered  by  the 
exception,  we  feel  that  each  case  must  be  judged 
of  by  its  own  circumstances.    This  particular  case 
has  never  before  been  the  subject  matter  of  deci- 
sion ;  but  finding,  as  we  do,  the  rule,  and  finding 
also  the  recognised  exceptions,  and  that  they  do 
not  include  this  specifically,  I  am  not  bound  to  say 
that  this  case  is  within  them. 

Keating,  J.— I  agree  in  thinking  that  this  rule 
should  be  made  al«olute.  I  shall  simplv  refer  to 
the  rule  in  the  Mayor  of  Liidlow  r.  Charlton,  as 
found  stated  in  the  notes  to  Saunders*  Reports,  by 
Sir  B.  V.  Williams,  the  last  edit.,  p.  616:  "The 
Court  of  Exchequer  laid  down  that  the  exceptions 


to  the  general  rule  that  a  corporation  can  only  bind 
itself  by  deed  are  confined  to  (1.)  cases  so  con- 
stantly recurring,  or  of  so  small  importance,  or  so 
little  admitting  of  delay,  that  to  require  in  every 
such  case  the  previous  affixing  of  the  seal,  would 
be  ^eatly  to  obstruct  the  e very-day  ordinary  con- 
yenience  of  the  body  corporate,  without  any  ade- 
quate object ;  in  which  instances  the  head  of  the 
corporation  is  considered  as  delegated  by  the  rest 
of  tne  members  to  act  for  them.  (2.)  The  instances 
mentioned  above  of  trading  corporations/'  This 
case  is,  in  my  opinion,  not  brought  within  the 
exception. 

Denhan,  J. — I  should  have  nonsuited  on  this 
point,  but  the  counsel  at  the  trial  thought  he  was 
safe  in  going  to  the  jury,  who,  however,  found 
against  him.  It  is  not  necessary  to  decide  whether 
that  finding  was  against  the  weight  of  evidence,  as 
I  agree  that  the  rule  must  be  made  absolute  on  the 
first  point,  as  to  which  leave  was  reserved. 

Buie  absolute. 

Attorney  for  plaintiff,  T.  J.  Holmes, 

Attorney  for  defendants,  TT.  T.  Howard. 


Saturday,  Jan.  17,  1874 

NiELD  t;.  Batty. 

Corrupt  Practices  Municipal  Elections  Act   1872 
(36  ^  36  Vici.  c,  eO)^Del4very  of  list  of  objec- 
tions by  petitioners — Power  of  the  court  under 
No.  7  Uegvlce  Oenerales,  Michaelmas  Term  1868. 
Where  the  parties  required  by  No,  7  of  the  Regvloe 
Oenerales  of  Michaelmas  Term  1868  to  deliver  a 
list  of  objections  six  days  before  the  day  appointed 
for  the  hearing  of  a  petition  imder  35  ^  36  Viet, 
c,  60,  have  failed  to  do  so  within  that  titne,  the 
court  has  no  power  to  aUow  the  list  to  be  delivered 
subsequently,  the  discretionary  power  given  by 
the  rule  halving  reference  only  to  the  arier^mcnt 
of  a  Ust  thai  has  been  duly  ddivered. 
A  RT7LE  was  obtained  by  Ambrose  on  16th  Jan. 
ordering  the  respondent  in  a  petition  under  the 
Corrupt  Practices  Municipal  Elections  Act  1872 
to  show  cause  on  the  morrow  "  why  the  petitioners 
should  not  be  at  liberty  upon  the  trial  of  this  peti- 
tion to  give  evidence  against  the  validity  of  the 
several  votes  specified  in  the    list    which   was 
offered  at  the  rule  office  and  to  the  respondent's, 
William  Batty*s,  agents,  on  the  13th  Jan.  inst., 
upon  the  several  heads  of  objections  specified  in 
such  list,  in  the  same  way  as  if  such  list  of  objec- 
tions had  been  duly  filed  and  delivered  within  the 
time  required  by  the  7th  rule,  and  why  the  said 
list  of  objections  should  not  be  now  duly  filed  and 
delivered  nunc  pro  tunc." 

The  petition  was  in  respect  of  the  municipal 
election  at  Manchester,  and  the  hearing  had  been 
appointed  for  the  20th  Jan.  On  the  evening 
of  the  13th  Jan.,  at  6  p.m.,  the  petitioners  tendered 
at  the  Rule  Office,  and  also  to  the  respondent's 
agents,  a  list  of  the  votes  intended  to  be  objected 
to,  and  the  heads  of  objection  to  each  vote,  as 
required  by  the  seventh  of  the  rules  as  to  pro- 
ceedings on  election  petitions  in  England,  but  the 
officer  refused  receive  the  list,  on  the  ground  that 
it  was  too  late,  and  it  was  not  pressed,  nor  was  any 
protest  made  on  its  being  taken  awsy.  The  next 
morning,  the  14th,  it  was  delivered  to  and  received 
by  the  respondent's  agents. 
The  petitioners  now  wished  to  make  use  of  the 
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list  BO  tendered  as  haTinff  been  delivered  in  time 
within  the  meaning  of  Bale  7  above  referred  to,  or 
supposing  the  delivery  to  be  too  late,  to  induce 
the  court  to  make  an  order  permitting  it  to  be  now 
filed  and  delivered. 

HerscheU,    Q.O.    (Lanyon   with    him)    showed 
cause :  —  The   list   was    offered    too    late.      The 
Seventh  Bale  says  that  "  the  party  complaining 
of  or  defending  the  election  or  return  shall,  six 
days  defore  the  day  appointed  for  trial,  deliver  to 
the  Master,  and  also  at  the  address,  if  any,  given 
by  the  petitioners  and  respondents,  as  the  case 
may  be,  a  list,  &c"  and  sect.  25  of  the  Corrupt 
Practices  Municipal  Elections  Act  1872,  enacts 
that  in  reckoning  time  for  the  purposes  of  this 
Act,  Sundays  shall  be  excluded.    The  agents  of 
the  respondent  did  not  receive  the  list  till  the 
14th,  and  conseauently  did  not  have  the  notice 
reauired  by  the  Act.    The  tender  on  the  13th  was 
null,  the  officer  refused  the  list  as  being  then  too 
late,  and  the  respondent  had  the  list  delivered  to 
him  tor  the  first  time  on  the  morning  of  the  14th. 
When  times  are  specifically  limited  for  the  various 
steps  to  be  taken  by  the  parties,  as  is  the  case  on 
the  proceedings  on  election  petitions,  strict  com- 
pliance with  the  Act  is  necessary.    But  as  no  list 
nas  been  delivered,  the  latter  part  of  Bule  7  does 
not  apply,  and  the  court  ha&  no  power  under  it  to 
permit  the  delivery  of  the  list  now.     The  peti 
tioners  not  having  complied  with  the  Act,  cannot 
now  file  their  list  of  objections ;  that  must  be  done 
within  the  time  prescribed  by  the  Act,  or  not  at 
all-     The  rule  in  question  ^ving  discretion  to  the 
court  in  respect  of  the  list  is   only  to  allow  of 
amendments  that  parties  may  not  oe  prejudiced 
by  not  being  able  to  make  use  of  information 
subsequently  obtained  which  the  court  may  think 
reasonable  and  just.    There  is  no  other  section 
giving  the  court  any  jurisdiction  in  the  matter, 
and  the  clear  meaning  of  this  rule  is :  You  shall 
deliver  a  list  six  days   before  the  hearing.      If 
there  is  any  error  it  shall  be  in  the  discretion  of 
the  court  to  allow  addition  or  amendment.    Here, 
however,  there  is  nothing  to  amend  or  add  to, 
because  no  list  has  been  delivered. 

Ambrose  in  support  of  the  rule. — ^The  con- 
struction contended  for  would  make  six  days 
really  equivalent  to  eight  days.  In  the  Act 
and  rules  wherever  the  exclusion  of  the  first 
day  is  intended,  it  is  specified  as  in  rules  13,  21, 
26,  and  52,  and  as  in  the  six  other  instances  in 
which  time  is  mentioned,  nothing  is  said  about 
excluding  the  day  of  service,  it  must  be  taken 
that  it  is  not  excluded.  [Lord  Coleridok,  O.  J. — 
We  are  not  considering  whether  if  you  delivered 
on  the  13th,  you  were  in  time.  There  was  no  de- 
livery on  that  day.]  To  enable  the  court  to  exer- 
cise their  discretionary  power,  why  need  a  list 
have  been  delivered  at  all  P  The  addition  of  new 
names,  which  is  admitted  to  be  allowable  under 
rule  7,  makes  the  list  to  be,  so  far  as  it  goes,  Just 
as  new  as  if  no  list  had  been  delivered,  and  then 
these  names  given,  and  so  the  interference  of  the 
oourt  under  rule  7  is  thus  substantially  the  fur- 
nishing of  a  new  list.  [Lord  Coleridge,  C.J. — The 
discretion  is  wholly  as  to  the  amendment  of  an 
existing  list.  Is  there  any  other  rule  or  section 
giving  the  court  power  Pj  The  84th  rule  says 
that  all  interlocutory  questions  and  matters  shall 
be  heard  and  disposed  of  before  a  judge. 

Lord  CoLEiiiDGE,  C.J. — Ou  the  true  construction 
oi  the  7th  rule  we  have  no  power  to  make  the 


order.  The  list  was  not  delivered  six  days  before 
the  day  appointed  for  trial,  and  we  need  not  inti- 
mate any  opinion  as  to  what  might  have  been  had 
the  facts  been  different.  The  court  has  no  juris- 
diction to  allow  the  list  to  be  delivered  after  the 
time  prescribed.  The  words  in  rule  7  respectinB 
the  interference  of  the  court  are,  '*  Upon  su<£ 
terms  as  to  amendment  of  the  list,"  which  clearly 
contemplate  the  existence  of  a  list.  I  should  not 
encourage  such  applications,  because  the  peti- 
tioners have  had  since  the  22nd  Nov.,  ample  time 
to  prepare  their  case.  The  Act  gives  twenty-one 
days  after  the  day  of  election  for  the  presentation 
of  the  petition,  and  then  there  is  the  necessary 
interval  before  the  day  of  the  trial. 

Keatiko,  J. — I  affree  with  my  lord,  and  for  the 
reasons  given  by  nim.  I  particularly  coincide 
with  reference  to  the  necessity  of  keeping  the 
parties  to  the  times  specified  m  the  Act.  The 
object  of  the  parties  is  doubtless  to  give  as  little 
notice  as  possible  to  their  opponents,  and  as  little 
opportunity  as  possible  for  inquiry.  This  decision 
will  have  tne  effect  of  rendering  such  a  proceeding 
perilous. 

Dehman,  J. — Supposing  delivery  of  the  list  had 
been  effected  on  the  13th,  and  it  had  been  accepted 
at  the  office,  I  might  have  thought,  if  the  court 
had  the  power,  that  it  might  have  made  the  order; 
but  the  list  was  delivered  on  the  14th,  which  was 
confessedly  too  late.  The  rule  does  not  apply  to 
a  case  in  which  no  list  was  delivered  withm  the 
time  specified.  The  power  of  amendment  given  to 
the  court  is  in  furtherance  of  the  strictness  of  the 
time,  and  not  a  power  to  extend  the  time  for  the 
delivery  of  the  list.  The  discretionary  power 
vested  in  the  court  to  amend  the  list  makes  it  the 
more  unreasonable  to  put  off  delivering  it  till  the 
last  moment. 

Rule  discharged  with  eotU, 

Attorneys    for    petitioners,    Dangerfidd    and 
Fraser. 
Attorneys  for  respondent,  Cooke  and  TalboL 


COUBT  OF  QUESS'S  BBHCH. 

Jieported  by  J.  Bhoktt  and  M.  W.  McKbuulx,  Eaqn., 

Baxriaterg.at'Law. 

Nov,  13, 1873,  and  Jan,  14, 1874. 
Beg.  v.  Local  Goveenment  Boabd. 

Officer  of  parish — Salaried  solicitor — Right  to  coia- 
pensation — Metropolitan  Foot  Act  1867  (30  ^  31 
Vict.  c.  6,  f.  76). 

In  1857  the  trustees  of  a  parish  who,  under  a  heal 
Act,  managed  the  relief  of  the  poor,  a/ppoiwted  a 
solicitor  to  assist  their  derk  in  ike  arranaementof 
legal  moMers,  at  1001.  per  annum.  By  the  Meinh 
litan  Poor  Act  1867,  the  m^na^ement  of  the  poor 
in  this  parish  was  Pransferred  to  guardians  ;  ani 
oficers  and  persons  appointed,  or  acting  tmdar 
any  local  Act  for  any  purpose  of  the  relief  of  the 
poor,  or  otherwise  vn  the  service  of  the  guaraianSf 
w&i-e  entitled  to  continue  in  office,  provided  that  in 
case  any  officer  of  a  union  or  a  parish  should  be 
deprived  of  his  office  by  reason  of  the  operation  cf 
this  Act,  tne  Poor  La/u>  Board  might  award  to  him 
compensalion  for  the  loss  of  his  office  and  its 
emoluments.  The  Poor  Law  Board  refuted  to 
sanction  the  continuance  of  the  solicitor's  appoini' 
ment,  or  to  allow  him  compensation,  on  the  ground 
thai  the  appoinvtment  was  not  authorised  by  this 
etMotment: 
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Edd,  upon  a  rule  obtained  by  the  eoUeitor  for  a 

tnanaamtM  to  the  defendcmts,  to  whom  the  Poor 

Law  Board's  duties  had  been  transferred,  thai  he 

was  an  officer  of  a  parish  unthin  the  meaning  of 

ike  Ad;  thai  he  was  deprived  of  hie  offi,ce  iy 

reason  of  the  operation  of  the  Act :  and  thai  he 

was  entitled  to  compensaiton, 

Tms  was  a  rule  for  a  mandamus  to  the  Local 

Ooyernment  Board.    The  following  facts  appeared 

from  the  affidavit  of  the  prosecatori  Mr.  William 

Sparling,  attomey-at-law : — 

Under  the  4th  and  5th  sections  of  the  local  Act 
for  the  parish  of  St.  Mary,  Islington  (being  5  Geo. 
4^  c  czxv.),  trustees  were  appointed,  and  after- 
wards, up  to  the  year  1857,  were  elected  triennially, 
for  the  management  of  all  the  parochial  affairs  of 
the  said  parish,  as  by  the  said  Act  may  appear. 

By  the  14th  section  of  the  said  local  Act,  the 
trustees  so  appointed  were  empowered  to  appoinb 
certain  officers,  therein  specifically  mentionea,  in- 
dnding  a  clerk  or  clerks,  and  sucn  other  "  officers 
and  servant B  "  as  they  should  think  necessary  for 
the  purpose  of  the  said  Act,  and  to  pay  them  such 
salaries  and  gratuities  as  they  should  think  rea* 
aonable,  as  by  the  said  Act  may  also  appear. 

In  the  year  1852  Mr.  Spnrling  was,  under  the 
aforesaid  power,  and  by  a  resolution  of  the  trus* 
tees,  elected  as  clerk  to  the  trustees  at  a  salary  of 
2502.  a  year,  on  the  condition  that  in  addition  to 
ihe  duties  of  clerk,  he  should  act  as  solicitor  Tor 
the  trustees,  and  conduct  all  the  legal  business 
arising  under  the  Act,  without  any  charges  except 
for  disbursements. 

He  held  the  said  twofold  or  mixed  appointment 
of  clerk  and  solicitor  to  the  said  board  of  trustees 
from  the  said  year  of  1852  until  the  year  1857. 

In  the  said  year  1857,  by  yirtue  of  an  Act  in- 
tituled, '*  An  Act  for  the  better  Local  Management 
of  the  Metropolis  "  (being  the  18  &  19  Vict.  c.  120), 
all  the  powers  and  duties  of  the  said  trustees, 
under  the  above  mentioned  local  Act,  except  those 
relating  to  the  management  or  relief  of  the  poor, 
were  transferred  to  and  became  vested  in  the 
vestry  of  the  said  parish  of  St.  Mary,  Islington. 

On  the  18th  Feb.,  in  the  said  year  1857,  the  said 
board  of  trustees  (to  whom  the  management  of  the 
poOT  and  the  administration  of  the  poor  rates  for 
their  relief  had  been  so  reserved),  at  a  special 
meeting  then  held,  passed  a  resolution  in  the 
following  terms,  viz. : 

'*That  the  board  having  fully  considered  the 
duties  of  the  clerk  and  assistant  clerk,  resolve  that 
on  and  after  Lady-day  next,  the  business  of  the 
board  may  be  conducted  by  one  clerk,  at  a  salary 
of  250{.  per  annum,  with  the  aid  of  a  solicitor  for 
the  arrangement  of  legal  matters  at  lOOZ.  per 
annum,  and  that  the  office  of  solicitor  be  offerea  w 
Mr.  SparUng." 

The  office  of  solicitor  to  the  board  of  trustees  at 
IQOh  a  year  so  offered  by  the  said  resolution  was 
accepted  and  held  by  Mr,  Sparling  from  the  said 
Lady-day  1857  until  after  the  passing  of  the  Me- 
tropolitan Poor  Act  1867  (being  the  13  Yict.  c.  6), 
until  the  29th  Sept.  1867,  as  hereinafter  men- 
tioned. 

By  the  last  mentioned  Act,  the  Poor  Law  Board 
were  empowered  to  order  and  direct,  and  by  an 
order  of  the  4th  June  1867  did  order  and  direct, 
that  the  laws  for  the  relief  of  the  poor  in  the  said 
parish  of  St.  Mary,  Islington,  should  from  and 
after  the  8th  July  then  next,  be  governed  and  ad- 
ministered by  a  board  of  guardians,  to  be  elected 


in  manner  therein  described,  and  such  guardians 
were  afterwards  duly  elected  accordingly. 

By  sect.  76  of  the  last  mentioned  Act,  it  is  pro- 
vided that  in  case  any  officer  of  a  union  or  parish 
shall  be  deprived  of  his  office  by  reason  of  the 
operation  of  this  Act,  the  Poor  Jjaw  Board  may 
award  to  him  such  compensation  for  the  loss  of 
his  offioe  and  its  emoluments,  either  by  way  of 
gross  sum  or  of  annuity,  as  to  them  snail  seem 
reasonable. 

On  the  8th  July  1867,  the  board  of  guardians, 
pursuant  to  the  last-mentioned  Act,  elected  for  the 
said  parish  of  St.  Mary,  Islington,  passed  resolu- 
tions appointing  all  the  old  officers  to  their  places 
(including  the  appointment  of  this  deponent  to  the 
office  of  solicitor,  at  his  former  salary  of  lOOZ.  a 
year) ;  and  they  also  appointed  a  public  accountant 
and  a  surveyor  at  salaries  subject  to  the  approba- 
tion of  the  Poor  Law  Board. 

Upon  these  appointments  being  notified  to  the 
Poor  Law  Board,  the  said  board  of  guardians,  in 
July  1867,  received  a  communication  from  the 
Secretary  of  the  Poor  Law  Board,  of  which  an 
extract  is  in  the  following  terms,  viz. : — *'  As  re- 
gards the  proposed  appointments  of  solicitor,  public 
accountant,  and  surveyor,  I  am  directed  to  point 
out  that  there  is  no  authority  for  the  appointment 
of  such  officers  by  the  guardians,  under  the  order 
of  the  4th  inst.  If  the  guardians  should  find  it 
necessary  to  employ  persons  to  act  in  those  capa- 
cities, the  proper  course  will  be  to  pay  them  from 
time  to  time,  according  to  the  services  rendered." 
In  consequence  of  this  communication,  the  said 
board  of  guardians,  on  the  30th  July  1867,  gave 
notice  that  Mr.  Sparling's  appointment  as  their 
solicitor,  not  being  sanctioned  by  the  Poor  Law 
Board,  would  be  determined  on  the  29th  Sept.  then 
next. 

Shortly  after  the  receipt,  and  in  consequence  of 
such  last-mentioned  notice,  he  applied  to  the  Poor 
Law  Board,  setting  forth  the  circumstances  of  his 
appointment,  and  of  its  determination  as  herein- 
before mentioned,  and  inquiring  whether,  under 
such  circumstances,  they  would  entertain  any 
application  by  him  for  compensation  for  the  loss  of 
his  office,  and  a  lengthened  correspondence  took 
place  between  the  said  Poor  Law  Board  and  the 
said  board  of  guardians,  and  betweeiv  the  said  Poor 
Law  Board  and  Mr.  Sparling  in  reference  to  his 
case. 

Certain  opinions  of  counsel  referred  to  in  the 
said  correspondence  were  obtained  by  Mr.  Sparling 
and  submitted  to  the  said  Poor  Law  Board  for 
their  satisfaction ;  but  the  said  board  declined  to 
entertain  his  claim,  on  the  gpround  that  his  case 
was  not  one  for  compensation,  within  the  terms  or 
meaning  of  the  76th  Section  of  the  said  Metropo- 
litan Poor  Act  1867. 

The  powers  and  functions  of  the  Poor  Law  Board 
having,  by  the  Local  Gk)vemment  Board  Act  1871 
(being  the  34  &  35  Yict.  o.  70),  been  transferred 
to  and  become  vested  in  the  Local  Grovernment 
Board,  as  constituted  b^  the  last-mentioned  Act, 
Mr.  Sparling  renewed  his  application  to  the  said 
last-mentioned  board,  setting  forth  the  grounds  on 
which,  under  the  circumstances  hereinbefore  stated, 
he  claimed  compensation  for  the  loss  of  his  said 
office  of  solicitor  to  the  said  trustees,  and  a  cor- 
respondence took  place  between  the  said  Local 
Gk>vemment  Board  and  Mr.  Sparling  on  the  subject 
of  this  claim.  All  the  said  correspondence  was 
part  of  the  case,  but  is  not  material  to  the  decision. 
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The  said  Local  Goyemment  JBoard  have  also 
refused  to  entertaiii  or  make  any  decision  or  award 
upon  this  said  claim  to  compensation  for  the  loss 
of  this  said  office,  on  the  same  ground  as  that  relied 
on  by  the  said  Poor  Law  Board;  bat  the  said  Local 
Grovemment  Board  have  expressed  their  willing- 
ness to  abide  by  the  decision  of  this  court  in  respect 
thereof,  as  by  the  said  last-mentioned  correspon- 
dence will  appear. 

Since  Mr.  Sparling's  said  dismissal  in  1867  from 
his  said  office  of  solicitor,  at  a  fixed  annual  salary, 
the  said  board  of  guardians  have  employed  him  in 
such  legal  matters  as  reouired  the  services  of  an 
attorney  or  solicitor,  and  nave  paid  him  his  ordi- 
nary professional  charges,  as  taxed,  in  respect 
thereof. 

Mr.  Sparling  was,  as  he  said,  advised,  and  humbly 
submitted,  that  under  the  circumstsjioes  herein- 
before appearing,  his  claim  to  compensation  was 
within  the  meaning  of  the  several  Acts  herein- 
before mentioned  or  referred  to,  and  was  not  thereby 
or  by  an  Act  excluded  from  the  jurisdiction  of  the 
said  Local  Government  Board ;  and  that  the  said 
board  were  lawfully  entitled  and  in  duty  bound  to 
exercise  such  jurisdiotion. 

On  the  24th  April  last,  Bond  Coxe,  on  behalf  of 
the  said  William  Sparling,  and  upon  the  facts 
alleged  in  this  said  affidavit,  obtained  a  rule  nisi, 
calling  upon  the  Local  Government  Board  to  show 
cause  why  a  writ  of  mandamtLs  should  not  issue, 
commanding  them  to  inquire  into,  assess,  and 
make  an  award  for  such  compensation,  either  by 
way  of  gross  sum  or  of  annuity,  as  the  said  board 
should  deem  it  reasonable  to  award  to  the  said 
William  Sparling  for  the  loss  of  his  office  as  an 
officer  of  tne  parish  of  St.  Mary,  Islington,  in  the 
county  of  Middlesex,  and  of  the  emoluments  thereof, 
by  reason  of  the  operation  of  an  Act  of  Parliament 
oasssed  in  the  thirtieth  year  of  her  present 
Majesty,  and  shortly  intituled,  *'  The  Metropolitan 
Poor  Act  1867." 

The  rule  was  twice  enlarged,  and 

On  the  13th  Nov.,  the  Attorney-Chneral  (Sir  J. 
D.  Coleridge,  Q.G.)  (with  him  the  SoUcttor-Oenerdl 
(H.  James,  Q*0.),  and  Lumley),  showed  cause. — 
The  two  points  which  arise  under  sect.  76  of  the 
Metropolitan  Poor  Act  1867,  are,  first,  whether 
this  gentleman  was  an  officer  of  a  parish ;'  and, 
secondly,  whether  he  was  deprived  of  nis  office  by 
reason  of  the  operation  of  that  Act.  The  Local 
Government  Board  are  willing  to  abide  by  the 
decision  of  this  court  upon  this  writ,  without  any 
fiirther  proceedings. 

Coze  supported  the  rule. — ^As  to  the  first  point, 
the  word  **  office  "  is  defined  by  Dr.  Johnson  to  be 
^*  a  public  charge  or  employment ;"  and  an  "  officer  " 
a  man  employ^  by  the  public.  There  can  be  no 
reason  why  these  definitions  should '  not  include 
the  office  of  a  solicitor.  In  Beg,  v.  The  Justices  of 
Cambridgeshire  (7  A.  &  E.  480),  the  court  had  to 
consider  the  efiect  of  an  interpretation  clause  by 
which  the  word  '*  overseer  "  was  to  be  construed  to 
mean  and  include  "  assistant  overseer,  or  any  other 
subordinate  officer,  whether  paid  or  unpaid,  in  any 
parish  or  union,  who  shall  be  employed  therein  in 
carrying  this  Act  or  the  laws  for  the  relief  of  the 
poor  into  execution."  Lord  Denman  held,  at.  p.  491, 
that  an  interpretation  clause  was  not  to  receive  a 
rigid  construction.  "  We  rather  think  (he  said) 
that  it  merely  declares  what  persons  may  be  com- 
prehended within  that  term,  where  the  circum- 
stances require  that  they  should."    The  ordinary 


sense  of  the  word  '*  office  "  includes  the  employ- 
ment of  a  solicitor ;  and,  according  to  Dwarris  on 
Statutes,  p.  573 :  "  The  words  of  a  statute  are  to 
be  taken  in  their  ordinary  and  familiar  significa- 
tion and  import,  and  regard  is  to  be  had  to  their 
general  ana  popular  use."  The  words  in  the 
unicipal  Act,  in  sect.  66,  which  gives  compensa- 
tion on  removal,  are  "  Every  officer  of  any  borough 
or  county,  who  shall  be  in  any  office  of  profit ;"  and 
in  B.  V.  Mayor  of  Bridgwater  (6  A.  jb  E.  339),  it 
was  held  that  a  clerk  to  the  justices  was  such  an 
officer.  [Blackburn,  J. — Those  words  are  more 
extensive  than  the  provision  of  this  Act.]  In 
Beg.  V.  Poor  Law  Board  (L.  Bep.  6  Q.  B.  785 ; 
26  L.  T.  Bep.  N.  S.  304),  it  was  held  that 
the  board  had  not  exceeded  their  jurisdiction  in 
assessinff  profits  obtained  by  proceedings  under 
the  Lands  Clauses  Act  by  a  clerk  to  guardians  in 
the  amount  of  his  compensation  under  30  &  31  Vict 
o.  106,  s.  20,  [Blackburn,  J.— There  the  words  are 
"deprived  of  any  office  or  employment."  The 
proviso  here  merely  relates  to  ac  office.]  The 
words  **  office  "  and  **  officer  "  were  also  conaidered 
in 

B,  V.  Cambridge  Union,  9  A.  &  E.  911 ; 

B.  V.  Corporaiion  of  Warwick,  10  A.  A  E.  886. 

[Blackburn,  J. — We  will  not  trouble  you  to  argue 
the  second  point,  but  we  will  take  time  to  con- 
sider the  first.] 

Cur.  ado.  vuU. 

Jan.  14. — Blackburn,  J.,  delivered  the  judgment 
of  the  court  (Blackburn,  Quain,  and  Archibald, 
JJ.) — In  this  case  a  rule  has  been  obtained  for  a 
mandamus  to  the  defendants  to  assess  the  reason- 
able compensation  to  William  Sparling.  Canse  was 
shown  by  the  late  Attorney-General  (the  present 
Chief  Justice  of  the  Common  Pleas),  who  stated 
that  the  Board  were  contented  to  abide  by  the 
decision  of  this  court  as  ^aL  We  have,  there* 
fore,  to  determine,  not  merely  whether  there  is 
enough  doubt  tq  make  it  proper  to  let  a  writ  go, 
but  whether  we  think  that  the  applicant  is  entit&d 
to  have  comp>ensation,  the  amount  of  compensation 
not  being  a  question  before  us.  It  was  agreed 
that  the  facts  were  all  accurately  stated  in  the 
affidavit  of  Mr.  Sparling.  The  material  facts  are 
as  follows.  The  parish  of  St.  Mary*s,  Islington, 
was  managed  by  trustees  under  a  local  Act  (5  Geo. 
4.  c.  cxxv.)  On  the  1st  Jan.  1856,  the  Act  for  the 
better  hooal  Management  of  the  Metropolis  (18  k 
19  Yict.  0. 120),  came  into  operation,  and  by  the 
90th  section  of  that  Act  all  the  powers  of  the  trus- 
tees (except  such  duties,  &c.,  as  relate  to  the 
affairs  of  the  church,  or  the  management  or  relief 
of  the  poor)  ceased,  and  were  transferred  to  the 
vestry.  The  trustees,  however,  continued  as  a 
body,  having  the  management  and  relief  of  the 
poor.  On  the  18th  Feb.  1857,  a  resolution  was 
passed  by  the  trustees,  which  was  in  the  following 
terms :  '*  That  the  board,  having  fullv  conaidered 
the  duties  of  the  clerk  and  assistant  clerk,  resolve 
that,  on  and  after  Lady-day  next,  the  business  of 
the  board  may  be  conducted  hy  one  clerk,  at  a 
salary  of  2502.  per  annum,  with  the  aid  of  a 
solicitor  for  the  arrangement  of  legal  matters,  at 
lOOL  per  annum ;  and  that  the  office  of  solicitor  be 
offered  to  Mr.  Sparling."  Mr.  Sparling  accepted 
this  offer,  and  we  apprehend  that  it  is  clear,  on  the 
one  hand,  that  he  did  not  thereby  acquire  any 
freehold  office  during  life  or  good  behavour,  but  also 
clear  on  the  other  that  he  did  become  possessed  of 
a  situation  or  place  or  employment  under  the  tms- 
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tees,  and  that  if  he  had  been  dismissed  without 
sufficient  caase,  and  without  reasonable  notice  to 
terminate  his  employment,  he  woald  have  had  a 
remedy  for  snch  dismissal.  On  thepossing  of  the 
Metropolitan  Poor  Act  1867  (30  Vict.  c.  6),  the 
Poor  Law  Board,  under  the  73rd  section,  directed 
that,  from  and  after  the  7th  July  1867,  the  relief 
of  the  poor  in  the  parish  of  St.  Mary,  Islington, 
should  be  managed  by  a  board  of  gnar£ans, 
elected  according  to  the  Poor  Law  Acts ;  and  hj 
the  74th  section  of  that  Act,  the  gaardians  consti- 
tuted under  this  Act  are  subject  to  the  same  regu- 
lations as  guardians  elected  under  the  Poor  Law 
Acts.  The  76th  section  proTides  that  "Officers 
and  persons  appointed  or  acting  under  any  such 
local  Act,  for  any  purpose  of  the  relief  of  the  poor 
or  otherwise  in  the  service  of  the  gusurdians  and 
superintendent  registrars  of  births,  deaths,  and 
marriages,  and  registrars  of  births  and  deaths,  and 
registrars  of  marriages,  shall  be  entitled  to  con- 
tinue in  office  after  the  institution  of  the  new  board 
of  guardians  under  this  Act,  to  the  same  extent  as 
if  this  Act  had  not  been  passed ;  and  their  service 
before  the  constitution  of  that  board  shall  be 
reckoned  in  the  computation  of  any  superannuation 
allowance  to  which  they  may  become  entitled. 
Provided  that  in  case  any  omcer  of  a  union  or 
a  parish  shall  be  deprived  of  his  office  by  reason 
of  the  operation  of  this  Act,  the  Poor  Law  Board 
may  award  to  him  such  compensation  for  the  loss 
of  his  office  and  its  emoluments,  either  by  way  of 
gross  sum  or  by  way  of  annuity,  as  to  them  shall 
seem  reasonable."  It  is  on  the  proper  construc- 
tion of  this  section  that  our  judgment  in  the 
present  case  depends.  Before,  however,  proceed- 
ing to  discuss  tne  constraction  of  that  section,  it 
is  convenient  to  state  the^  remaining  facts.  The 
board  of  guardians,  on  their  first  meeting,  con- 
tinued the  appointment  of  the  applicant  as  solicitor, 
but  the  Poor  Law  Board  refused  to  sanction  this 
appointment,  as  it  was  not  authorised  by  the  regu- 
lations to  which  the  guardians  were  subject  by 
virtue  of  the  74th  section  above  quoted.  The 
board  of  guardians,  on  the  30th  July  1867,  gave 
notice  to  Mr.  Sparling  that  his  appointment,  not 
being  sanctioned  by  the  Poor  Law  Board,  would 
be  determined  on  the  29th  Sept.  then  next.  Mr. 
Sparling  made  application  to  the  Poor  Law  Board 
to  award  him  compensation  for  the  loss  of  his 
office,  as  to  them  snould  seem  reasonable.  They 
declined  to  entertain  his  claim.  Subsequent  to  the 
passing  of  the  Local  Government  Board  Act  1871 
(84  A  35  Yict.  c.  70),  the  application  was  renewed 
to  the  now  defendants,  ana  they  also  refused  to 
entertain  the  application.  This  rule  was  then  ob- 
tained. Two  points  were  made  for  the  defendants : 
— ^First,  It  was  said  that  the  applicant  was  not 
deprived  of  his  situation  by  reason  of  the  opera- 
tion of  the  Act.  But  we  expressed  our  opinion 
on  the  argument  that,  as  the  effect  of  the  Act  was 
to  subject  his  employers  to  the  regulations  which 
rendered  it  illegal  in  them  to  continue  his  employ- 
ment, he  had  been  deprived  of  it  by  reason  c^  the 
operation  of  the  Act.  The  second  objection  was, 
tbat  this  employment  was  not  an  office  within  the 
meaning  of  the  Act.  On  this  question  we  took 
time  to  consider.  We  agree  that  the  word  *'  office," 
in  its  strictly  legal  meaning,  would  not  include 
such  an  employment  as  this.  We  doubt  veiy  much 
whether  there  was  any  person  employed  for  any 
purpose  connected  with  the  relief  under  a  local 
Act,  whose  employment  could  be  called  an  office  in 
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the  strict  legal  sense  of  the  word ;  if  there  were 
such  persons  ^hey  must  be  very  few,  and  to  give 
the  word  this  strict  legal  sense  would  be  to  render 
the  Act  nugatory.  But  we  think  that  we  must 
construe  the  words  of  this  Act  with  reference  to 
the  subject-matter  of  the  context.  The  Municipal 
Corporation  Act  (6  &  7  WilL  4,'  c.  76),  s.  66,  gave 
compensation  to  those  who  had  lost  "  an  office  of 
profit."  In  R.  V.  Ma/yor,  3rc.  of  Bridgewater  (6 
A.  &  E.  339),  the  person  claiming  compensation 
was  clerk  to  the  justices  of  the  borough,  and  it  was 
argued  that  this  was  not  an  "office;"  but  Williams, 
J.,  there  says — "  This  may  in  some  sense  possibly 
be  considered  no  office,  but  not  in  the  sense  used 
in  the  Act.  The  effect  of  the  66th  section,  especially 
that  part  of  it  in  which  the  party  claiming  is  di- 
rected to  distinguish  the  office,  place,  situation, 
employment,  or  appointment,  seems  to  be  that  a 
reasonable  interpretation  is  to  be  given,  and  tbat 
the  word  office  must  be  understood  in  a  greater 
latitude  than  office  strictly  legal."  And  this  was, 
we  think,  the  ground  of  the  decision  in  that  case. 
And  we  think  that  we  ought  to  apply  the  prin- 
ciple to  this  case.  Now,  when  we  find  in  the  enact- 
ing part  of  the  section,  that  "officers  and  persons  ap- 
pointed or  acting  under  any  such  local  Act,  for  any 
purpose  of  the  relief  of  the  poor "  .  .  .  "  shall 
De  entitled  to  continue  in  office  after  the  new  con- 
stitution of  the  board ;"  and  that  then,  in  the 
proviso  immediately  following  the  words  "  officer" 
and  "office"  are  again  used,  we  think  that  the 
word  office  must  be  understood  in  a  greater  lati- 
tude than  an  office  strictly  le^l,  and  must  be  con- 
strued to  include  the  situation  of  tho&e  persons 
appointed  or  acting  for  the  relief  of  the  poor,  who, 
under  the  earlier  part  of  the  section,  would  be  en- 
titled to  continue  in  office.  And  we  are  the  more 
induced  to  put  this  construction  on  the  Act  because 
we  think  that  to  put  the  strict  legal  construction 
on  the  word  office  would  render  the  Act  nugatory, 
and  give  compensation  to  very  f jw,  if  any,  persons. 
This  we  cannot  believe  to  have  been  the  object  of 
the  Legislature.  It  was  argued  that  in  the  2nd 
section  of  the  Act  it  was  enacted  that  "  words  shall 
have  the  same  meaning  as  in  the  Poor  Law  Acts," 
and  that  this  Act,  therefore,  incorporates  the  inter- 
pretation clause  of  4  &  5  Will.  4,  c.  76,  s.  109,  which 
enacts  that "  officer  shall  be  construed  to  extend  to 
any  clergyman,  schoolmaster,  person  duly  licensed 
to  practise  as  a  medical  man,  vestry  clerk,  trea- 
surer, collector,  assistant  governor,  master,  or 
mistress  of  a  workhouse,  or  any  other  person  who 
shall  be  employed  in  carrying  this  Act,  or  the  laws 
for  the  relid'of  the  poor  into  execution,"  audit  was 
said  that  a  solicitor  is  not  there  named.  We  do 
not  agree  that  where,  from  the  context,  it  appears 
that  a  word  is  used  in  a  particular  sense,  we  are  to 
depart  from  that  sense  because,  in  the  interpre- 
tation clause,  it  appears  that  the  word  is  to  be 
extended  to  include  other  things ;  but  if  we  did, 
we  should  say  that  a  solicitor  employed  to  transact 
the  legal  poor  law  business  of  the  parish  is  a  per- 
son employed  in  carrying  the  Acts  for  the  relief 
of  the  poor  into  operation.  And  it  may  not  un- 
reasonaoly  be  said,  that  a  solicitor  employed  at  a 
fixed  salary  to  do  this  is  very  much  ejusdem  generis 
with  a  medical  man  who  receives  a  fixed  salary  for 
attending  the  sick  poor;  and  a  medical  man  is 
mentioned  as  an  officer.  But  our  judgment  does 
not  depend  on  the  interpretation  clause  contained 
in  the  Act  of  1834,  thongh  brought  into  the  Act  of 
1867.    We  proceed  on  what  seems  to  us,  from  the 
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object  of  the  67th  section  of  the  Act  of  1867,  and 
the  language  there  used,  to  be  th*  intention  ex- 
pressed in  that  enactment.  We  are,  therefore,  of 
opinion  that  the  local  board  ought  to  inquire  into 
the  oii*cumstanoes,  and  award  such  compensation 
as  to  them  shall  seem  reasonable.  We  give  no 
opinion  as  to  what  that  should  be. 

Judgment  for  the  prosecution. 

Attorneys  for  prosecutor,  Satchell  and  Ghapple, 

Attorneys  for  defendants,  Parherst  PrUchard, 
and  Sharpe. 

Saturday,  Jan,  17, 1874 
Beg.  V,  Haslingfield. 

Justices*  clerks*  fees — Verification  of  jury  lists — 
Overseers*  accounts — DisaUowance  oy  poor  law 
OMdiior^e  Geo,  4,  c.  50—7  ^  8  Vict.  c.  101— 
11  ^  12  Vict,  c,  43—25  ^  26  Vict,  c,  107. 

Apoor  law  a/uditor  disaUowed  from  overseers*  oc* 
counts  a  sum  of4fS,  6d.  charged  to  the  poor  rates  for 
fees  paid  to  a  justices*  clerk  for  notices  and  oaih 
WDon  verification  of  the  jury  lists.  These  fees  were 
allowed  in  the  tahle  of  justices*  clerks*  fees 
sanctioned  for  the  county  by  the  Home  Secretary 
under  11  ^  12  Vict.  c.  43,  s,  30. 

Held  that  the  overseers*  duties  in  respect  of  the  jury 
lists  under  6  Geo.  4,  c.  50,  and  25  |*  26  Vict, 
e.  107,  were  concluded  upon  the  production  at 
petty  sessions ;  that  these  fees  for  the  subsequent 
ver%fication  were  not  costs  properly  incurred  by 
the  officers  of  the  parish  in  preparing  and  collect- 
ing the  lists  under  7^8  Vict.  c.  101,  s.  60;  that 
the  justices*  derk  was  not  entitled  to  demand  this 
amount ;  and  that  the  disallowance  was  right. 

This  was  a  rule  for  a  writ  of  certiorari  directed 
to  Edward  Brent  Prest,  Poor  Law  Auditor  of  the 
Cambridgeshire  and  Huntingdonshire  Poor  I^w 
Audit  District,  to  show  cause  why  a  certain  item 
of  disallowance  of  4s.  6d.  made  by  him  in  the 
accounts  of  the  overseers  of  the  parish  of  Has- 
lingfield,  in  the  county  of  Cambridge,  and  within 
the  said  audit  district,  should  not  be  quashed. 

It  appeared  from  the  affidavit  of  the  secretary 
to  the  Justices*  Clerks'  Society,  on  whose  behalf 
the  rule  was  granted,  that  in  the  receipt  and  pay- 
ment book  of  the  said  overseers  containing  the 
receipts  and  payments  for  the  half  year  ending 
Michaelmas  1872,  was  an  entry  as  follows :  "  Aug. 
31.  Cost  of  iniy  list,  Qs.  6d.  Against  this  item 
the  said  auditor  had  written  "  is.  6d.  fees  dis- 
allowed," and  had  made  the  following  entry  in 
the  said  book,  "  I  hereby  certifv  that  in  the 
accounts  of  B.  Hall,  and  W.  Coxall,  overseers  of 
Haslingfield,  I  have  disallowed  the  sum  of  4s.  6d., 
and  that  I  find  the  said  sum  from  them  to  be  due. 
As  witness  my  hand  this  6th  Dec.  1872.  E.  B. 
Prest,  Auditor  of  the  Cambs  and  Hunts  Districts, 
which  compriscthe  said  parish.  Mem. — Justices' 
clerks'  fees  for  jury  list,  a  payment  for  charging 
which  on  the  poor  rate  the  overseers  have  no 
statutory  authority." 

It  appeared  that  the  said  overseers  at  the  time 
of  verifying  their  jury  list  and  getting  the  same 
allowed,  paid  this  sum  as  demanded  bv  the  derk 
to  the  justices  for  the  petty  sessional  division  in 
which  the  said  parish  of  Hasling^eld  is  situate. 
Unless  they  are  allowed  such  payment '  by  the 
auditor  in  their  accounts  they  will  lose  the 
unount ;  and  on  the  next  occasion  of  passing  such 
lists  will  be  compelled  to  sustain  a  similar  u>88  or 
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else  neglect  to  pass  such  list,  and  thereby  render 
themselves  liable  to  a  penalty  of  5Z.  each. 

In  the  year  1854  the  chairman  of  quarter 
sessions  and  the  clerk  of  the  peace  oi  the  county 
of  Cambridge,  published  **  A  table  of  fees  to  lie 
taken  by  the  clerks  to  the  justices  of  the  peace 
within  the  county  of  Cambridge,  made  by  the 
justices  in  genersJ  sessions  assembled  on  Thurs* 
day,  29th  June  1854,  and  certified  by  Her 
Majesty's  Principal  Secretary  of  tttate,  pur* 
suant  to  the  statute  11  &  12  Vict.  c.  43,  s.  30." 
This  table  of 'fees  is  similar  to  those  issued 
and  published  in  other  counties.  The  following, 
amongst  other  items,  is  contained  therein : 

Fen.    By  wkom  ]»ayaUt. 
a.  d. 
Jnron.— Notioe   to    high   oosstables 
and  parish  officers  to  re- 
turn and  r«tily  jnvj  lists, 
with  notices  to  Jostioes, 

each  parish S    6 

For  allowance  of  list,  and 
retom  thereof,  and  oath, 
each  parish 2   0. 

The  said  auditor  ih  an  affidavit  to  show  cause 
alleged  the  following  grounds  for  his  disallowanoe 
of  tnis  item ;  "  First,  that  the  overseers  had  no 
statutory  authority  for  making  the  said  payment 
to  the  said  justices'  clerk.  Secondly,  that  the 
said  48.  6(2.  did  not  consist  of  costs,  charges,  and 
expenses,  properly  incurred  by  the  officers  of  the 
parish  in  maldng  out,  preparing,  printing,  and 
collecting  the  lists  of  persons  qualified  to  serve  on 
juries  within  the  meaning  of  the  statute  7  &  8. 
Vict.  0. 101,  s.  60.  Thirdly,  that  the  table  of  fees 
payable  to  the  justices'  clerks  cannot  impose  any 
liability  to  pay  them.  Fourthly,  that  the  justices' 
clerk  was  not  set  in  motion  by  the  overseers,  and 
was  bound  to  perform  the  duty  gratuitously." 

Luniley  Smith,  on  behalf  of  the  auditor,  showed 
cause  against  the  rule. — ^These  items  were  properly 
disallowed ;  for  although  contained  in  the  List  of 
fees  allowed  to  justices  clerks — or  I  should  rather 
oay,  in  the  list  which  enables  clerks  (by  11  &  12 
Yict.  c.  43,  s.  30),  to  demand  the  feps  mentioned 
therein  without  exposing  them  to  a  penalty — yet 
unless  there  is  some  statutory  authority  for  their 
payment  by  the  overseers,  they  cannot  be  charged 
to  the  poor  rates.  The  Juries  Act  1825  (6  Gleo. 
4.  c.  50),  sect.  4  empowers  the  clerk  of  the 
peace  of  each  county  to  issue  warrants  to  the  high 
constables  of  each  hundred ;  sect.  6  directs  high 
constables  to  issue  precepts  to  churchwardens 
and  overseers  of  every  parish.  The  form  of  pre- 
cept which  states  precisely  the  duties  of  the  over- 
seers is  contained  in  the  schedule  to  the  Act,  and 
concludes  thus,  "And  when  you  have  made  out 
such  list,  you  are  authorised  to  order  a  sufficient 
number  of  copies  thereof  to  be  printed  (the  expense 
of  which  printing  will  be  allowed  you  by  the  parish 
or  town^fiip),  and  you  are  required,  on  the  three 
first  Sundays  in  September  next,  to  fix  a  copy  of 
such  list,  signed  by  you,  on  the  principal  door  of 
eveiy  church,  chapel,  or  other  public  place  of 
religious  worship  within  your  parish  or  township^ 
and  also  to  subjoin  to  every  such  copy  a  notice  to 
the  following  efieot,  insertmg  the  time  and  pUioe, 
of  which  you  shall  be  previously  informed :  '  Take 
notice,  that  all  objections  to  the  foregoing  list  will 
be  heard  by  the  justices  in  petty  sessions  on  the 

day  of  September  next,  at  the  hour  of 
at  ;'  and  you  must  allow  any  inhabitant 

of  your  parish  or  township  to  inspect  the  original 
list,  or  a  true  copy  of  it,  during  the  three  first 
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traeks  of  Septcfmber  next,  ffrcUit ;  and  you  are  also 
hnrtfaer  recjuired  to  produce  the  said  list  at  such 
petty  sessions,  and  there  to  answer  on  oath,  such 
questions  as  shall  be  put  to  you  by  his  Majesty's 
justices  of  the  peace  there  present,  touching  the 
aud  list,  and  these  several  matters  you  are  no  wise 
to  omit,  upon  the  peril  that  may  ensue."    By 
leot.  8,  it   is  enacted  "That  the  churchwardens 
and  overseers  of  every  parish,  and  the  overseers  of 
every  township  witlun  the  meaning  of  this  'Act 
shaU  forthwith,  after  the  receipt  of  such  precept 
from  the  high  constable,  prepare  and  make  out  in 
alphabeticalorder  a  true  list  of  every  man  residing 
within  their  respective  parishes  or  townships,  who 
shall  be  qualified  and  liable  to  serve  on  juries  as 
aforesaid,  with  the  christian  and  surname  written 
at  fall  ien^h,  and  with  the  true  place  of  abode,  the 
title,  quality,  calling,  or  business,  and  the  nature 
of  the  qualification  of  every  such  man  in  the  proper 
columns  of  the  form  of  returns  set  forth  m  the 
Bohedule  hereunto  annexed."  The  10th  section  fixes 
the  day  for  the  special  petty  sessions  for  thepurposes 
mentioned,  and  provides  that  the  overseers  *'  shall 
then  and  there  produce  the  list  of  men  qualified  and 
liable  to  serve  on  juries  as  aforesaid,  within  their 
respective  parishes  or  townships  by  them  prepared 
ana  made  out,  as  hereinbefore  directed,  and  shall 
answer  upon  oath  such  questions  touching  the 
same  as  snail  be  put  to  them  or  any  of  them  by 
the  justices  then  present ;   and  if  any  man  not 
qualified  and  liable  to  serve  on  juries  as  aforesaid, 
is  inserted  in  any  such  list,  it  shall  be  lawful  for 
the  said  justices,  upon  satisfaction  from  the  oath 
of  the  party  complaining,  or  other  proof,  or  upon 
their  own  knowledge,  that  he  is  not  qu^fied  and 
liable  to  serve  on  juries,  to  strike  his  name  out  of 
such  list,  and  also  to  strike  thereout  the  names  of 
men  disabled  by  lunacy,  or  imbecility  of  mind,  or 
by  deafness,  blindness,  or  other  permanent  infir- 
mity of  body,  from  serving  on  juries."     Justices 
may  also  insert  names  omitted,  and  reform  errors 
and  omissions.    The  section  concludes,  "  and  when 
every  such  list  shall  be  duly  corrected  at  such 
sessions,  or  at  such  adjournment  thereof,  it  shall 
be  allowed  by  the  justices  present,  or  two  of  them, 
at  such  sessions  or  such  adjournment,  who  shall 
sign  the  same  with  their  allowance  thereof ;  and 
the  hieh  constable  shall    receive    every  list  so 
allowed,  and  deliver  the  same  to  the  court  of 
quarter  sessions  next  holden  for  the  county,  riding, 
or  division  on  the  first  day  of  its  sitting,  at  the 
same  time  attesting  on  oath  his  receipt  of  every 
such  list  from   the   petty  sessions,  and  that  no 
alteration  hath  been  inade  therein  since  bis  receipt 
thereof."      By    sect.    12    the    lists  after    being 
returned  to  tne  quarter  sessions  by  the  high  con- 
stable are  to  be  kept  by  the  clerk  of  the  peace. 
The  Poor  Law  Amendment  Act  1844  ( 7  &  8  Yict. 
c.  101),  s.  60  enacts,  "  that  the  costs,  charges,  and 
expenses  properly  incurred  by  the  officers  of  the 
parish  in    making  out,  preparing,  printing,  and 
collecting  the  lists  of  persons  qualified  to  serve  on 
juries,  according  to  the  provisions  of  the  Act  just 
referred  to,  "  snail  be  paid  and  allowed  to  them 
oat  of  the  poor-rates  of  the  parish."    By  25  A  26 
yict.  c.  107,  s.  9,  the  justices'  clerk  is  to  send  the 
jary  lists,  when  allowed  and  signed,  by  post  to  the 
clerk  of  the  peace,  "  and  the  clerk  to  the  justices 
shall  be  entitled  to  the  fee  of  2«.  6d,,  to  be  paid 
oat  of  the  county  rate  for  the  discharge  of  the 
duties  hereby  imposed  upon  him."      It   may  be 
seen  that  there  is  in  these  sections  no  authority 


for  any  payment  to  clerks  of  justices  out  of  the 
poor-rates,  and  if  these  fees  are  payable  by  over- 
seers under  11  &  12  Yict.  c.  43  ( Jervis*s  Act),  they 
must  be  paid  out  of  the  overseers'  pockets.  Sect. 
30  of  that  Act  provides  "  that  the  fees  to  which 
any  clerk  of  the  peace,  clerk  ot.the  special  sessions, 
or  clerk  of  the  petty  sessions,  or  clerk  to  any 
justice  or  justices  out  of  sessions  shall  be  entitleo, 
shall  be  ascertained,  appointed,  and  regulated  in 
manner  following  (that  is  to  say) :  "  The  justices, 
of  the  peace  at  their  quarter  sessions  for  the 
several  counties,  ridings,  divisions  of  counties 
and  liberties  throughout  England  and  Wales,  and 
the  council  or  other  governing  body  of  every 
borough  in  England  and  Wales,  shall,  from  time  to 
time  as  they  shall  see  fit  respectively,  make  tables 
of  the  fees  which  in  their  opinion  should  be  paid 
to  the  clerks  of  the  peace,  to  the  clerks  of 
special  and  petty  sessions,  and  to  the  clerks  of  the 
justices  of  the  peace  within  their  several  jurisdio- 
tions,  and  which  said  tables  respectively,  being 
signed  by  the  chairman  of  every  such  court  of 
quarter  session,  or  by  the  mayor  or  other  head 
officer  of  any  such  borough  respectively,  shall  be 
laid  before  her  Majesty's  principal  Secretary  of 
State ;  and  it  shall  be  lawful  for  such  secretary  of. 
state  if  he  thinks  fit  to  alter  such  table  or  tables 
of  fees,  and  to  subscribe  a  certificate  or  declaratiod 
that  such  fees  are  proper  to  be  demanded  and 
received  by  the  several  clerks  of  the  peace,  clerks 
of  special  and  petty  sessions,  and  the  clerks  to  the 
several  justices  of  tl^e  peace  throughout  England 
and  Wales;  and  sucn  secretary  of  state  shall 
cause  copies  of  such  table  or  set  of  tables  of  fees 
to  be  transmitted  to  the  several  clerks  of  the  peaoe 
throughout  England  and  Wales,  to  be  by  them 
distributed  to  the  several  clerks  of  special  sessions 
and  petty  sessions,  and  to  the  clerks  to  the 
justices  within  their  several  districte  respectively ; 
and  if  after  such  copy  shall  be  received  by  suoh 
clerks  or  clerk  he  or  they  shall  demand  or  reoeiye 
any  other  or  greater  fee  or  gratuity  for  any  busi- 
ness or  act  transacted  or  done  by  him  as  suoh 
clerk,  than  such  as  is  set  down  in  such  table  or 
set  of  tebles,  he  shall  forfeit  for  every  such  demand 
or  receipt  the  sum  of  20Z.,  to  be  recovered  by 
action  of  debt  in  any  of  the  Superior  Courte  of  Law 
at  Westminster,  by  any  person  who  will  sue  for 
the  same."  This  section  gives  the  justices  at 
quarter  sessions  no  power  to  make  persons  liable 
for  fees  who  were  not  so  before,  nor  does  it  enable 
them  to  invent  any  new  fees.  They  can  by  this 
only  fix  the  amount  of  fees  already  allowect 
[Blackburn,  J. — But  if  the  Legislature  imposes 
new  work  upon  the  justices'  clerks,  cannot  the 
justices  allow  them  fees  for  it,  provided  the  sanc- 
tion of  the  secretary  of  state  be  obtained  P]  They 
have  no  power  to  compel  the  overseers  to  pay 
them  out  of  their  pockets,  and  these  fees  cannot 
be  in  the  words  of  7  &  8  Vict.  c.  101,  sect.  60, 
costs,  charges,  or  expenses  properly  incurred  by 
the  officers  of  the  parish  in  making  out,  preparing, 
printing,  and  collecting  the  lists.  The  overseers 
do  not  incur  them  at  all,  and  they  are  not  payable 
until  after  the  lists  are  completed,  so  far  as  the 
overseers  are  concerned.  In  the  case  of  Wray  v. 
Ohapmarhf  as  reported  in  14  L.  T.  Rep.  439,  440, 
Coleridge,  J.,  with  reference  to  a  table  of  fees  made 
under  a  similar  provision  in  26  Geo.  2,  c.  14, 
which  stated  the  fees  to  be  respectively  payable  by 
the  applicants,  incfuired  "  Is  not  that  part  of  the 
table  which    specifies  by    whom   payable    tdtra 


872 


MAGISTRATES'  CASES. 


Q.B.] 


Beg.  v.  HASLiirapiELD. 


[Q.B. 


vires  f*  [Bla.cx3UBN,  J. — ^That  is  one  of  the 
questions  we  have  now  to  answer.]  Lord  Dennoan 
tnas  enunciated  the  daties  of  overseers  in  Beg.  v. 
QtewaH  (12  A.  &  E.  773,  777) :  "  The  overseer  is  a 
scatutable  officer,  deeding  with  a  statutable  fund, 
and  accountable  for ^ its  application  to  statutable 
purposes.  The  language  of  that  statute  (43  Eliz. 
0.  2.)  leaves  no  doubt.  The  relief  and  the  employ- 
ment of  the  chargeable  poor  are  its  objects  ;  the 
fund  is  created  for  them,  and  cannot  be  diverted 
from  them  unless  to  objects  specificalljr  engrafted 
on  them  by  subsequent  statutes,  of  which  this  is 
not  one.  iTo  usage,  however  proper  in  itself,  or 
however  uninterrupted,  can  prevail  against  that 
which  the  plain  construction  of  a  statute  forbids." 
Fields  Q.O.  and  SiXie  supported  the  rule. — There 
are  threepropositions  whicn  should  be  treated  sepa- 
rately :  First,  the  justices'  clerk  is  entitled  to  the 
fees ;  secondly,  he  should  be  pidd  by  the  overseers ; 
and,  thirdly,  the  fees  should  be  charged  to  the 
pooi  rates.  As  to  the  first,  the  duty  to  do  this 
work  is  imposed  upon  the  clerk  by  sect.  10  of  the 
Juries  Act  1825,  and  a  further  duty,  for  which  he 
is  paid  in  another  wa^,  is  imposed  by  the  Juries 
Act  1862.  The  provision  in  the  latter  Act  is  an 
illustration  of  the  general  principle  which  should 
apply  o  the  former,  viz.,  that  payment  ought  to 
be  made  for  work  done.  [Blackbubn  J. — Your 
position  is  that  a  person  who  does  fresh  work 
imposed  upon  him  by  statute  should  have  a  rea- 
sonable fee.]  Yes.  As  to  the  third  point,  in 
Vdey  V.  Fertwee  (L.  Rep.  6  (J.  B.  673 ;  22  L.-  T. 
Bep.  N.  S.  713)  the  principle  upon  which  we 
rely  is  laid  down  b^  Cockbum,  C.  J.;  he  said, 
at  p.  579  "  According  to  common  right,  a  man 
who  is  bound  to  perform  the  duties  of  an  office, 
and  is  liable  to  the  expenses  incidental  to  that 
office,  is  not  bound  to  pay  out  of  his  own 
pocket  the  fees  of  officers  lor  the  performance  of 
duties  not  connected  witii  that  office."  There  the 
question  was  as  to  the  churchwarden's  personal 
liability  for  the  fee  due  to  an  archdeacon's  registrar 
when  they  had  no  funds  arising  from  church  rates. 
Cockbum,  G.  J.,  said,  further  on,  ''The  true  ground 
on  which  this  fee  is  payable  is  that,  though  the 
registrar  is  the  officer  of  the  archdeacon,  yet  the 
system  of  visitations  is  essential  to  the  interests  of 
each  parish  included  in  the  archdiaconal  visitation ; 
and  as  such  fees  have  been  paid  from  time  imme 
morial  to  the  registrars,  the  churchwardens  as  the 
custodians  of  the  church  fund  ought  to  pay  them. 
That  is  a  very  different  liability  from  an  absolute 
liability  to  pay  out  of  the  churchwardens'  own 
pocket.  I  have,  therefore,  come  to  the  conc- 
lusion that  the  liability  affects  the  parish,  and 
not  the  churchwardens  personally.'  Concern 
ing  the  second  point,  in  Wray  v.  Chapman 
(l4  A.  &  E.  742),  the  question  considered  was 
whether  certain  clerks  of  justices  could  deduct 
fees  for  summonses  granted  on  application  of  the 
police,  from  the  amount  payable  by  them  to  the 
receiver  of  the  police  district.  The  court  held 
that  the  clerks  were  entitled  to  the  fees,  but  the 
reasons  given  for  the  non-liability  of  the  receiver 
apply  here  in  favour  of  the  overseers'  liability; 
"  Now  the  table  of  fees,"  saysErle,  J.at  p.  758,  "points 
out  the  applicant  as  the  person  who  is  to  pay  the 
fee ;  and  in  Beg,  v.  Coles  (8  Q.  B.  82),  my  Drother' 
Coleridge  points  out  the  principle :  *  Whoever 
wants  the  thing  in  respect  of  which  the  fee  is 
made  payable  must  pay  the  fee.'  The  receiver  is 
not  connected  with  the  application.    There  is  no 


enactment  that  I  can  find  which  makes  it  his  duty 
to  apply  for  these  things."  [Blackbubn,  J.  How 
are  the  overseers  benefited  by  the  payment  of 
these  fees,  and  how  is  it  their  duty  to  apply  for 
these  acts  of  the  clerk  P]  They  cannot  otherwise 
complete  the  lists.  [Blackbubn,  J.  They  have 
by  tnat  time  completed  their  duties  in  connection 
with  them.]  That  depends  upon  the  effect  of  the 
words  in  7  &  8  Yict.  c.  101,  s.  60.  Now  the  word 
"  collecting  "  can  have  no  meaning  as  it  is  there 
used,  and  the  word  is  probably  a  mistake  for 
"  correcting."  The  verb  "  to  correct "  throughout 
the  Juries  Acts  includes  the  whole  process  of 
verifying  the  lists,  and  if  it  were  used  in  this 
section  it  would  cover  these  expenses.  So,  if  it 
should  be  intended  to  refer  to  the  collection  of  the 
lists  of  the  various  parishes  by  the  clerk  of  the 

feace,  these  expenses  would  be  indnded.  [Quain,  J. 
n  a  sense  there  is  a  "  collecting "  of  the  lists  at 
pett^  sessions.]  (a)  Without  contending  that 
the  lustioes  have  power  to  fix  the  liability  for  their 
clerks'  fees  upon  any  particular  person,  it  is  snffi* 
cient  that  the  overseers  are  bound  to  make  out  the 
lists  and  get  them  allowed;  they  cannot  do- so 
without  paying  these  fees,  and  they  must  therefore 
pay  them.  [Blackburn,  J.— Jf  the  justioes'  clerk  is 
entitled  to  have  these  fees  at  all,  I  think  they  should 
be  paid  by  the  overseers,  and  out  of  the  rates.] 

Blackbubn,  J. — ^Three  questions  have  heesi 
raised,  and  have  very  properly  been  separately 
argued.  The  two  items  in  dispute  which  have 
been  disallowed  by  the  auditors  are  28.  6cL  for 
notice  to  certain  persons  to  verify  the  jury  lists, 
and  28.  for  the  allowance  and  return  of  the  list, 
and  for  the  oath  administered  to  the  overseers  in 
verification  thereof.  Both  are  allowed  in  the  table 
of  fees  to  be  paid  to  the  justices'  clerks,  which 
has  been  sanctioned  by  the  Home  Secretary ;  and 
the  overseers  of  Ehis  parish,  having  paid  these 
sums  upon  the  demand  of  the  clerk  to  justices  of 
the  district,  charged  the  expense  to  the  poor 
rates.  The  only  efiect  of  tne  30th  section  of 
Jervis's  Act  is  to  prevent  the  clerk  of  justioes 
from  demanding  more  than  the  amounts  sanctioned 
in  his  list  of  fees,  and  the  question  still  remains 
whether  he  is  entitled  to  these  items,  although 
they  are  payments  for  work  actually  done  and  are 
allowed  in  the  list.  It  is  clear  ttiat  this  was  not 
work  which  the  clerk  did  at  the  request  of  the 
overseers.  The  scheme  of  the  Jury  Act  is  that 
the  overseers'  duty  with  respect  to  tne  lury  list  is 
concluded  upon  the  production  of  the  list  to  the 
justices  at  petty  sessions.  What  is  then  done  is 
for  the  satisfaction  of  the  justices,  before  their 
clerk  sends  the  lists  to  the  clerk  of  the  peace. 
Supposing  that  it  were  established  and  clear  that 
the  clerk  was  entitled  to  these  fees,  and  that  the 
overseers  were  compelled  to  pay  them,  my  im- 
pression is  strong  that  they  ought  to  charge  them 
to  the  rates.  But  inasmuch  as  it  is  no  part  of  the 
overseers'  duty  to  pay  any  fees  for  this  work  of 
the  clerk,  which  fees  are  not  costs  incurred  under 
7  &  8  Vict.  c.  101,  s.  60,  it  follows  therefore  that 
the  clerk  had  no  right  to  demand  them  from  the 
overseers,  and  their  payment  therefore  cannot  be 
required  from  the  poor  rates.  I  am  of  opinion 
that  the  disallowance  was  correct. 

Quain,  J. — I  am  of  the  same  opinion.    I  think 

(a)  At  the  desire  of  the  oonrt,  the  Master  examined  the 
ParliAment  Roll  of  this  statute ;  the  word  "ooUeoting" 
vraa  there  f  oaud  to  be  the  same  as  in  the  printed 
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the  clerk  of  the  jastices  was  not  entitled  to  obtain 
this  fee  from  the  overseers,  and  therefore  the  dis- 
allowanoe  hj  the  auditor  was  right.  According 
to  the  proYisions  of  the  Jury  Act  the  overseers 
have  clearly  done  their  dnty  when  they  prodnpe 
the  lists  at  pettv  sessions.  The  precept  shows 
that  is  aU  they  nave  to  do ;  their  functions  and 
duties  are  then  at  an  end,  and  thej  have  nothing 
to  do  with  correcting  and  allowing  them.  U 
cannot  be  said  that  Ihese  notices  and  oaths  were 
administered  at  the  reauebt  of  the  overseers,  nor 
that  they  obtained  any  benefit  thereby :  upon  the 
principle  therefore  that  the  law  imposes  fees  upon 
persons  for  whose  benefit  work  is  to  be  done, 
there  is  no  liability  hera  And  further  it  cannot 
be  said  that  these  clerk's  fees  are  expenses  properly 
incurred  in  preparing  the  lists.  What  the  word 
"collecting"  may  mean  in  the  60th  section  of 
7  &  SYict.  0. 101,  I  cannot  say;  but  althouffh  I 
am  inclined  to  think  it  was  intended  to  have  been 
**  correcting,"  it  is  not  for  us  to  make  such  an 
amendment  in  the  statute.  The  auditor  was  quite 
right,  and  the  disallowance  must  be  affirmed. 

Btde  diicharged. 

Attorney  for   overseers   and  justices'   clerks, 
Stanley  Marritf  Bamet. 

Attorneys  for  the  Poor  Law  Auditor,  Sharpet 
Parker-  and  Clarke, 


Saturday,  Jan,  17, 1874. 
HoABB  V,  Metbofoutan  Boabd  of  Wobks. 

BiglU  to  renew  a  toAjem  eign  poet — Metropolitan 
oommon— 29  ^  80  VieL  e.  122—34  j-  35  VicL 
e.  Ivii, 

By  the  Metropolitan  Commons  Act  1866,  the  reepon- 
detUs  are  empowered  to  make  a  schema  for  manag' 
ing  Blacklieaih,  hut  no  right  of  a  profitable  or 
bmdicial  nature  in,  over,  or  ejecting  the  hea4k 
shaU,  except  with  the  consent  of  the  person  entiUed 
thereto,  be  taken  away  or  injuriously  affected  by 
any  scheme  ufithout  compensation  being  made  or 
provided  for  the  same, 

^  a  scheme  thus  made  by  the  respondents^  and 
confirmed-  by  the  Metropolitan  Commons  Supple- 
mental  Act  1871,  no  posts  shaU  be  madntavned, 
fixed,  or  erected  on  the  heath  without  the  consent 
in  writing  oj  the  respondents.  One  clause  of  the 
scheme  scwes  to  aU  persons  aU  such  rights  of  a 
profitable  or  benefi,cial  nature  in,  over,  or  ejecting 
(he  heath,   or  any  part  thereof  as  they  before 


By  the  bye  laws,  made  in  pursuance  of  this  scheme 
and  the  said  Acts  of  Parliament,  a  penalty  is  tm- 
posed  for  erecting  on  the  heath,  unless  with  the 
consent  of  the  respondents  in  writing,  any  posts. 

The  appellant,  the  owner  of  a  tavern  fronting  the 
heaihj  was  convicted  and  fined  for  erecting  a  new 
sionpost  on  the  heath  opposite  the  tavern,  %n  place 
of  an  old  one  which  had  been  blown  down.  The 
occupiers  of  this  tavern  had,  for  more  than  forty 
years  as  of  right,  without  interruption,  and  for 
the  more  profitable  and  beneficial  occupation  of 
the  same,  kept  reeled  on  and  fixed  into  the  soil 
of  the  heath  at  this  spot  a  signpost  of  this  kind, 
and  had  from  time  to  time  replaced  it  when  desvT" 
able,  Tiie  appellant  had  no  knowledge  of  the 
abovC'^nentioned  scheme,  and  had  received  no  com- 
pensaiionfor  the  right  to  have  this  post. 

Held,  upon  a  case  stated  by  the  convicting  magis' 
trate,  that  the  appellant* s  right  to  renew  the  stgn- 


post  was  a  right  in  over  or  affecting  the  heath ; 
that  it  was  therefore  saved  by  the  scheme  ;  and  thai 
the  conviction  must  be  quashed. 
This  was  a  case  stated  by  B.  Maude,  Esq.,  one  of 
the  ma^trates  of  the  police  courts  of  the  Metro- 
polis, sitting  at  the  Police  Court,  Greenwich,  in 
the  county  of  Kent,  and  within  the  Metropolitan 
Police  District,  under  the  statute  20  &  21  Vict, 
c.  43,  for  the  purpose  of  obtaining  the  opinion  of 
this  court  on  the  questions  of  law  which  arose 
before  him  as  hereinafter  stated. 

Upon  the  hearing  of  a  certain  complaint  pre- 
feri^d  by  the  respondents  against  the  appellant, 
for  that  she,  the  appellant,  on  the  7th  Jan.  1873, 
in  the  parish  of  Grreenwich,  in  the  said  county  of 
Kent,  and  within  the  said  district,  did  unlawfully 
erect  or  cause  to  be  erected  on  Blackheath,  with- 
out the  consent  of  the  respondents  in  writing,  a 
certain  new  signpost  contrary  to  the  bye-laws 
made  in  pursuance  of  the  Metropolitan  Commons 
Supplemental  Act  1871,  the  magistrate  convicted 
tiie  appellant  in  the  penalty  of  40«. ;  but  she,  being 
dissatisfied  with  his  determination  in  point  of  law, 
duly  applied  to  him  to  state  and  sign  a  case  pur- 
suant to  the  said  first  mentioned  statute;  which 
was  done  accordingly. 

The  common  of  "Blackheath,  in  the  county  of 
Kent,  is  in  whole  or  in  part  situate  within  the 
Metropolitan  Police  District  as  defined  at  the 
passing  of  the  Metropolitan  Commons  Act,  1866 
(29  &  30  Yict.  c.  122),  and  is  one  of  the  com- 
mons in  that  Act  referred  to  as  a  metropolitan 
common. 

By  sect.  6  of  the  said  Act  it  is  provided  that  a 
scheme  for  the  establishment  of  local  manage- 
ment with  a  view  to  the  making  of  bye  laws  and 
regulations  for  the  prevention  of  nuisapces  on  a 
metropolitan  common  may  be  made  ui^der  that 
Act,  on  a  memorial  in  that  behalf  presented  to  the 
Inclosure  Commissioners  for  England  and  Wales, 
in  the  said  Act,  and  hereinafter  called  "  the  com- 
missioners," by  the  local  authority. 

By  sect.  14  of  the  said  Act  it  is  provided  that 
"Every  scheme  shall  state  what  rights  (if  any) 
claimed  by  any  person  or  class  of  persons  are 
affected  by  the  scheme,  and  in  what  manner  and 
to  what  extent  they  are  affected  thereby,  and 
whether  or  not  the  scheme  has  been  in  relation 
thereto  consented  to  by  that  person  or  class  of 
persons  or  any  of  them."  And  by  sect.  15  that 
"No  estate  interest  or  right  of  a  profitable  or 
beneficial  nature  in«  over,  or  affecting  a  common 
shall,  except  with  the  consent  of  the  person 
entitled  thereto,  be  taken  away  or  injuriously 
affected  by  any  scheme,  without  compensation 
being  mode  or  provided  for  the  same." 

By  sect.  18,  "  Every  scheme  when  approved  by 
the  commissioners  shall  be  certified  by  them, 
and  sealed  with  their  common  seal." 

By  sect.  22  it  is  provided  that  "A  scheme 
certified  by  the  Commissioners  shall  not  of  itself 
have  any  operation,  but  the  same  shall  have  full 
operation  when  and  as  confirmed  by  Act  of  Par- 
liament, with  such  modifications  (if  any)  as  to 
Parliament  seem  fit." 

The  local  authoritv  for  the  said  common  of 
Blackheath  was  and  is,  under  and  by  virtue  of 
the  2nd  section  of  the  said  Act,  and  the  first 
schedule  thereto,  the  respondents. 

On  a  memorial  in  that  behalf  presented  to  the 
said  commissioners  by  the  respondents,  a  scheme 
was  made  for  the  establishment  of  local  manage- 
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ment  with  a  view  to  the  making  of  bye-laws  and 
regulations  for  the  prevention  of  nuisances  and 
the  preservation  of  order  on  the  said  common  of 
Blackheath ;  and  the  same  was  on  the  3rd  Nov. 
1870,  certified  by  the  said  commissioners  and 
sealed  with  their  common  seal;  and  the  same 
scheme  was,  with  a  certain  modification,  confirmed 
by  the  Metropolitan  Commons  Supplemental  Act 
lb71 ;  but  although  an  abstract  thereof  was  pub- 
lished and  circulated  in  such  manner  as  the  said 
commissioners  thought  sufficient  for  giving  infor- 
mation to  all  parties  interested,  that  ib  to  say,  by 
advertisement  in  a  London  paper  and  in  local 
papers,  and  by  notice  posted  on  the  church  and 
chapel  doors  of  the  several  adjoining  parishes, 
stating  that  a  meeting  would  be  hela  at  the 
Alexandra  Booms,  Blackheath,  by  one  of  the 
assistant  commissioners,  the  said  scheme  and  plan 
of  Blackheath  referred  to  therein  having  been 
before  deposited  for  one  month  in  the  same  rooms, 
sach  ifotices  and  advertisements  and  scheme  did 
not  nor  did  any  of  them  come  to  the  knowledge 
of  the  appellant,  nor  did  she  know  of  the  said 
meeting;  and  no  such  right  as  that  hereinafter 
mentioned  was  claimed  by  the  apoellant  at  the. 
said  meeting. 

Bjr  the  said  scheme  so  modified  it  is  by  sect.  1 
provided  that  the  said  common  of  Blackeatn  there- 
inafter and  hereinafter  called  "  the  Heath  "  shall 
thenceforth  for  all  the  purposes  of  that  scheme  be 
regulated  and  managed  by  the  respondents. 

Bj  sect.  4  of  the  said  scheme  so  modified,  it  is 
provided  that  the  respondents  shall  maintain  the 
heath  as  delineated  in  the  plan  deposited  with  the 
said  commissioners,  free  of  aJl  encroachment,  and 
shall  permit  no  trespass  on  or  partial,  or  other 
enclosure  of  any  part  thereof ;  and  no  fences, 
posts,  rails,  or  other  matters  or  things  shall  be 
maintained,  fixed,  or  erected  thereon,  without  the 
consent  in  writing  of  the  respondents. 

By  sect.  5  of  the  said  scheme  so  modified  it  is 
provided  that  the  respondents  shall  frame  bye  laws 
and  regulations  against  encroachments,  for  the 
preservation  of  order  on  the  heath  for  the  preven- 
tion of  nuisances,  and  to  prevent  any  trespassers 
or  persons  who  by  any  erections  or  otherwise 
shall  occupy  any  portion  of  the  Heath  without  the 
consent  of  the  respondents,  so  that  all  such  per- 
sons may  be  dealt  with  according  to  law.  And  it 
is  provided  that  all  such  bye-laws  made  by  the 
respondents  shall  be  in  writing  under  their  seal, 
and  that  the  respondents  may  by  any  such  bye-laws 
impose  upon  offenders  against  the  same  certain 
penalties  provided  that  no  such  bye-laws  shall  be 
repugnant  to  the  laws  of  England  or  the  provisions 
of  that  scheme,  and  that  no  such  bye-laws  shall 
be  of  any  force  or  efiect,  unless  sanctioned  and 
confirmed  by  one  of  Her  Majesty's  Secretaries  of 
State. 

By  sect.  3  of  the  said  scheme  so  modified  it 
is  provided  that  any  penalty,  imposed  by  or  under 
the  authority  of  that  scheme  he  recovered,  together 
with  the  costs  of  the  proceedings,  in  such  manner 
and  with  such  remedies  by  distress  or  otherwise 
as  are  given  in  the  Metropolis  Local  Management 
Act  1855,  and  the  Acts  amending  the  same. 

Sect.  13  of  the  said  scheme  so  modified  saves  to 
aQ  persons  and  bodies,  politic,  and  corporate,  and 
their  respective  heirs,  successors,  executors,  and 
administrators,  all  such  estates,  interests,  or  rights 
of  a  profitable  or  beneficial  nature  in,  over,  or 
affecting  the  Heath  or  any  part  thereof,  as  they  or 


any  of  them  had  before  the  confiimation  of  thaife 
scheme  by  Act  of  Parliament,  or  could  or  might 
have  enjoyed,  if  that  scheme  had  not  been  con- 
firmed by  Act  of  Parliament. 

fiu  the  17th  Nov.  1871,  and  after  the  passingof 
the  said  Metropolitan  Commons  Supplemental  Act 
1871,  the  respondents  made  certain  bve-laws  in 
writing  under  their  seal  for  the  regulation  and 
preservation  of  the  said  Heath ;  and  the  same  was 
on  the  21st  Nov.  1871,  sanctioned  and  confirmed 
by  one  of  Her  Majesty's  Secretaries  of  State. 

By  the  1st  of  those  bye-laws  the  matters  in 
certain  rules  are  prohibited,  and  are  declared  to  be 
ofiences  pursuant  to  the  said  last-mentioned  statute 
including,  "  4.  Erecting  on  the  Heath,  unless  wil^ 
the  consent  of  the  board  in  writing,  any  poets, 
rails,  fences,  poles,  tents,  booths,  or  any  building 
of  any  kind  whatsoever." 

Adjacent  to  the  said  Heath  as  delineated  in  the 
said  plan  deposited  with  the  said  commissioners, 
and  racing  a  certain  road  thereon  is  a  house  used 
as  a  tavern  or  pubUc-house  called,  "  The  Prinoeas 
of  Wales,"  ana  on  the  same  Heath,  and  close  to 
the  said  tavern  or  public-house,  and  on  the  opposite 
side  of  the  said  road  is  a  signpost  fixed  into  the 
soil  of  the  said  Heath,  with  the  sign  or  name  of 
the  said  tavern  or  public-house,  or  other  inscrip- 
tion relating  to  the  said  tavern  or  public-house 
thereon,  for  the  purpose  of  the  more  profitable 
and  beneficial  occupation  of  the  said  tavern  or 
public-house. 

The  said  house  has  always  during  more  than 
forty  years  before  the  confirmation  of  the  said 
scheme  by  the  said  Metropolitan  Commons  Sup- 
plemental Act  1871,  and  until  the  erection  of  the 
said  new  signpost,  complained  of  by  the  respon- 
dents, been  occupied  as  a  tavern  or  public-house ; 
and  during  all  that  time  the  occupiers  of  the  same 
have  always,  as  of  rieht  without  interruption  and 
for  the  more  profitable  and  beneficial  occupation 
of  the  same,  kept  erected  on  and  fixed  into  the  soil 
of  the  said  Heath  on  the  opposite  side  of  the  road, 
and  upon  the  spot  where  the  said  new  signpost  is 
•erected,  a  signpost  with  the  sign  or  name  of  the 
said  tavern  or  public-house  or  other  inscription 
relating  to  the  said  tavern  or  public-house  thereon ; 
and  from  time  to  time  as  any  signpost  became 
;  broken  or  decayed  or  fell  down,  or  from  any  other 
cause  it  became  desirable  to  replace  the  same, 
have  removed  such  signpost  and  replaced  the  same 
by  another. 

At  the  time  of  the  passing  of  the  said  Metro- 
politan Commons  Supplemental  Act  1871,  and 
of  the  erection  of  the  said  new  signpost  com- 
plained of  by  the  respondents,  the  said  tavern  or 
Sublic-house  was  and  still  is  in  the  occupation  of 
[r.  Wm.  Wise, '  under  a  certain  lease  of  the  2nd 
Dec.  1858,  from  the'  owner  thereof,  whereby  the 
same  was  demised  to  the  lessee  of  the  same,  to- 
gether with  all  rights,  easements,  profits,  com- 
modities, advantages,  and  appurtances  whatsoever 
to  the  same  belonging,  or  appertaining,  or  there- 
with theretofore  usually  helo,  used,  occupied,  or 
enjoyed ;  and  the  appellant  was  and  is  mortgagee 
of  the  said  lease.  The  appellant  and  her  prede- 
cessors in  business  under  the  style  or  firm  of 
"  Hoare  and  Co.,"  have  ever  since  the  year  1846 
held  a  mortgage  from  the  lessee  and  occapier 
for  the  time  iMsing  of  the  said  tavern  or  public- 
house. 

Shortly  before  the  making  of  the  same  com- 
plaint, and  after  the  passing  of  the  said  Metro- 
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pQlitan  Commons  Supplemental  Act  1871,  and 
the  making  and  confirmation  of  the  said  bye-laws, 
the  si^post  which  had  been  erected  in  the  year 
1857,  m  place  of  another  then  removed,  was 
broken  by  the  wind,  and  thereupon  the  appellant 
at  the  request  of  tlie  said  Mr.  Wm.  Wise  caused 
the  same  to  be  removed  and  a  new  one  to  be 
ereoted  in  its  place  upon  the  spot  previously 
occupied  by  it. 

The  respondents  contended  that,  the  old  sign* 
poet  having  be^n  removed,  the  said  Wm.  mse 
nad  not  nor  had  the  appellant  at  his  request  any 
right  to  erect  a  new  one  in  its  place,  and  that  by 
its  erection  she  was  guilty  of  an  offence  within  the 
meaning  of  the  bye-mws. 

The  appellant  contended  that  at  the  time  of  the 
passing  of  the  Metropolitan  Commons  Supple- 
mental Act  1871,  the  occupier  of  the  said  tavern 
or  pnblic-house  under  the  owner  thereof,  had  in 
respect  thereof  a  right  to  have  and  keep  a  sign- 
post erected  at  the  said  spot,  and  from  time  to 
time  to  remove  any  one  so  erected  as  it  became 
broken,  or  decayed,  or  fell  down,  and  replace  it  by 
another,  and  that  such  right  is  a  profitable  and 
beneficial  right,  and  is  a  right  reserved  by  the  said 
Metropolitan  Commons  Act  1866,  and  by  the  said 
scheme,  and  that  consequently  she  was  not  by 
removing  the  said  signpost  and  erecting  a  new  one 
in  its  place  under  the  circumstances  hereinbefore 
stated  guilty  of  any  offence  within  the  meaning  of 
the  said  bye-laws;  or  that  if  she  was  guilty  of 
any  offence  within  their  meaning,  then,  the  said 
bye-laws  are  so  far  as  they  constitute  such  act  an 
offence  not  authorised  by  the  said  scheme  and 
Act  confirming  the  same,  and  are  to  that  extent 
invalid. 

The  question  for  the  opinion  of  the  court  is 
whether  the  said  Wm.  Wise,  or  the  appellant  at 
his  request  or  otherwise,  had  a  right  to  erect  or 
cause  to  be  erected  the  said  new  sificnpost  without 
the  consent  of  the  respondents  in  writing. 

If  the  court  should  be  of  opinion  that  neither 
the  said  Wm.  Wise  nor  the  appellant  at  his 
request  or  otherwise,  had  such  right,  then  the 
conviction  is  to  stand ;  if  otherwise  to  be  quashed. 

Dixon  argued  for  the  appellant. — As  far  as  I  can 
find  there  is  no  direct  autnority  upon  this  matter, 
and  the  only  case  at  all  like  it  is  that  of  stalls 
fixed  at  a  fair  which  have  been  justified  by  an 
alleged  custom.  It  was  held  by  the  Exchequer 
Chamber  in  Ty8on  v.  Smith  (9  A.  &  E.  406),  that 
sndb  a  custom  was  reasonable,  and  a  plea  alleging 
the  custom  was  a  good  justification  in  trespass 
brought  by  the  owner  of  the  soil.  [Quain,  j. — 
This  is  an  easement,  not  a  custom.] 

Lord  for  the  respondents. — ^Tbe  effect  of  sections 
14  A  15  of  the  Metropolitan  Commons  Act  1866, 
is  merely  to  give  compensation  for  such  a  right  as 
this;  it  does  not  continue  the  right.  [Blackburn, 
J. — ^Wliat  is  there  to  prevent  the  general  reserva- 
tion of  rights  in  Uie  13th  clause  of  the  scheme 
from  applying  to  this  P]  This  is  not  a  right  in, 
over,  or  affecting  the  Heath ;  it  is  alleged  to  be  a 
right  in  the  owner  of  the  house.  [Qdain,  J. — The 
owner  enjoys  it,  but  it  affects  the  Heath.]  On 
this  point  Jja/ncaster  v.  Eve,  5  0.  B.,  N.S.  717,  is 
oertamly  an  authority  against  me;  there  the 
plaintiffs  were  possessed  of  a  wharf  on  the 
Thames,  in  front  of  which  was  a  pile  which  had 
more  than  twenty  years  before  been  driven  into 
the  bed  of  the  river  by  the  then  occupiers  of  the 
wharf»  and  had  remained  there  without  interrup- 


tion from  the  Crown,  or  the  conservators  of  the 
river,,  and  which  W€t8  essential  to  the  nse  and 
enjoyment  of  the  wharf ;  it  was  held,  the  fact  of 
the  ownership  not  bein^  disputed,  that  the  court 
were  justified  in  presuming  that  the  pile  had  been 
placed  there  in  virtue  of  an  easement  with  the 
consent  of  the  owners  of  the  soil,  and  that  a 
sufficient  possession  remained  in  the  plaintiff  to 
entitle  them  to  maintain  an  action  against  the 
defendants  for  negligently  running  against  and 
destroying  the  pile.  [Blackburn,  J. — Taking 
clauses  4  and  13  of  the  scheme  together,  how  can 
it  be  said  that  the  appellant's  right  is  not 
reserved  ?] 

Blackburn,  J.— It  is  impossible  but  that  we 
should  say  this  conviction  must  be  quashed.  This 
was  an  easement  which  the  appellants  enjoyed. 
The  scheme  saves  to  all  persons  all  such  rights  of  a 
profitable  or  beneficial  nature  in,  over,  or  affecting 
the  Heath,  or  any  part  thereof,  as  they  or  any  ot 
them  had  before  the  confirmation  of  this  scheme 
by  Act  of  Parliament,  or  could  or  might  have 
enjoyed  if  this  scheme  had  not  been  confirmed. 
Then  the  question  arises  whether  this  right  to 
have  the  post  in  the  ground  which  the  occupiers 
of  the  house  are  found  by  the  case  to  have  kept 
erected  on  and  fixed  into  the  soil  of  the  Heath  for 
forty  years,  as  of  right  without  interruption,  and 
for  the  more  profitable  and  beneficial  occupation 
of  the  house,  is  in  the  words  of  the  scheme  '*  in, 
over,  or  affecting  the  Heath,  or  any  part  thereof." 
I  am  of  opinion  that  it  is  such  a  right,  and 
that  the  scheme  does  not  take  away  such  rights 
uoless  the  person  enjoying  them  consent  to  take 
compensation  for  them.  Toe  case  of  Lcmcaster  v. 
Eve  is  closely  in  point,  for  it  matters  not  whether 
a  post  is  fixed  in  land  or  in  the  soil  under  water, 
as  far  as  the  right  of  the  owner  of  the  post  is  con- 
cerned. 

QuAiN,  J. — I  am  of  the  same  opinion. 

Jvdgment  for  appeUcmt. 

Attorneys  for  appellant,  WitliaU  and  Compton, 
Attorney  for  respondents,  W.  W.  Smilh. 
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Nov  19  and  21, 1873. 
Dawson  and  others  v.  Lord  Otho  Fitzgerald. 

Landlord  and  tenant — Contract — Agreement  to  pay 
compeneation  for  damctge  done  by  ha/res  and 
rahbits — Arbitration  dauie — "  Fair  and  reason- 
able compensation'* — Reference  to  arbitration  a 
condition  precedent  to  action — Indivisible  a^free- 
msnt. 

Declaration,  that  the'  plaintiffs  demised  lands,  Sec, 
to  the  defendant  upon  the  term>s  that  he  would  keep 
upon  the  demised  premises  sneh  a  number  only  of 
ha/res  and  rabbits  as  would  do  no  injury  to  the 
trees  and  plantations,  ^c,  belonging  to  the  plain- 
tiffs, or  to  their  growing  crops,  or  tlie  growing 
crops  of  any  of  their  tenants,  and  that  in  case  the 
defendant  should  keep  such  a  numher  of  hares 
and  rabbits  as  sliotdd  injute  the  trees,  Sfc,  or  the 
growing  crops,  ^c,  the  defendant  should  and  would 
pay  to  the  plaintiffs  or  their  tenants,  a  fair  and 
reasonable  compensation  for  such  injury,  Brea/:h 
assigned  thai  the  defendant  kept  such  a  ntvmber 
of  hares  and  rabbits  as  did  great  injwry  to  such 
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trees,  jrc,  respectiveH^,  cmd  aUTiough  ftequan^ 
requested  so  to  do,  had  not  paid  a  fair  and 
reasonable  or  am/y  covvpensation. 
Plea,  that  **  one  of  the  terms  of  the  said  tenancy  was 
that,  in  case  any  stf^h  vnQv/ry  should  he  done  hy 
the  defendant,  lie  would  pay  a  fair  and  reason^ 
able  compensation  for  the  same,  the  ammmt  of 
such  compensation,  in  caae  of  difference,  to  ie 
deferred  to  the  cvrhitration  of  two  arbitrators,  or 
an  umpire,  to  be  chosen  respectively  as  therein 
mentioned ;  that  a  difference  a/rose,  and  thai  no 
arbitrators  had  been  appointed,  nor  had  an  a/ward 
ever  been  made  deciding  the  amount  of  such  com- 
pensation  according  to  the  terms  of  the  said 
tenancy" 
On  demurrer  it  was 

Held,  by  the  Court  of  ^Exchequer  (KeUy,  O.B.,  and 
Pigott,  B,,  dubitante  BramweU,  B,),  that  the 
plea  was  a  good  plea,  inasmtich  as  the  cove- 
nant  in  question  wcls  one  and  inddmsible  to 
pay  such  amount  of  compensation  as  should  be 
settled  by  arbitration  cmd  not  otherunse,  and  was 
not  two  separate  and  independent  covenants,  the 
one  to  pay  a  compensaMon,  and  the  other  to  refer 
the  amount  of  it  to  c^rbitration. 
The  declaration  by  the  firot  count  charged  that 
the  defendant  became  and  was  tenant  to  the  plain* 
tiffs,  of  a  messuage  or  mansion  house  and  pleasure 
grounds  called  West  Park,  and  certain  coach 
nouses,  stobles,  gardens,  and  hothouses,  yards, 
and  outbuildings  thereunto  belonging,  and  also  of 
two  pieces  of  j^ture  land,  called  Home  Field 
and  Ice  House  Field,  with  the  liberty  and  right 
by  himself,  and  his  gatekeepers  and  servants,  or 
other  persons  or  person  duly  authorised  by  him  or 
them,  of  searching  for,  pursuing,  hunting,  cours- 
ing, shooting,  fowling  and  sporting  in,  upon  and 
over  certain  manors  and  lands  of  the  plaintiffs, 
upon  the  terms  (among  other  things)  that  the 
defendant  should  and  would,  at  all  times  during 
his  said  tenancy,  keep  and  cause  to  be  kept 
or  encouraged  such  a  number  only  of  hares  and 
rabbits  upon  the  said  manor  or  any  part  thereof, 
as  would  do  no  injury  to  the  trees,  woods,  under- 
woods, and  plantations  belonging  to  the  plaintiffs, 
or  to  their  growing  crops,  or  to  the  growmg  crops 
of  any  of  their  tenants  or  farmers ;  and  uiat,  in 
case  tne  defendant  should  keep  or  encourage  such 
a  number  of  hares  and  rabbits  upon  the  said  manor 
or  any  part  thereof,  as  should  injure  the  trees, 
woods,  underwoods,  and  plantations  belonging  to 
the  plaintiffs,  or  their  growing  crops,  or  the  grow- 
ing crops  of  any  of  their  tenants  or  formers,  the 
defendant  should  and  would  pav  to  the  plaintiffs, 
or  their  tenants,  or  farmers,  a  &ir  and  reasonable 
compensation  for  such  injuries.  The  declaration 
then,  after  setting  out  other  terms  and  condi- 
tion of  the  tenancy,  and  amongst  others,  that  he 
would  not  do  or  permit  any  wilful  waste,  damage 
or  spoil,  to  the  aforesaid  hereditamento,  or  to  the 
said  furniture  and  fixtures,  proceeded  to  assign 
breeches  by  the  defendant  of  the  said  conditions, 
inter  alia,  as  follows,  "nor  did  the  defendant, 
during  his  tenancy,  keep  or  cause  to  be  kept,  or 
encouraged,  such  a  number  only  of  hares  and 
rabbits,  upon  the  said  manors  or  any  part  thereof, 
^  would  do  no  injury  to  the  trees,  woods, 
i^nderwoods,  and  plantations,  belonging  to  the 
plaintiffs,  or  to  their  growing  crops,  or  to  the  grow- 
ing crops  of  any  of  their  tenants  or  farmers,  but,  on 
the  contrary,  kept  such  a  number  as  did  great  injury 
to  such  trees,  woods,  underwoods,  plantations,  and 


growing  crops  respectively;  and,  although  fre- 
quently  requested  so  to  do,  the  defendant  would 
not  pay,  nor  has  he  paid,  to  the  plaintiffs  or  to 
their  tenants  or  farmers,  or  any  of  them,  a  fair 
and  reasonable  or  any  compensation  for  such 
injury,  or  any  part  thereof,  and  the  defendant  has 
further  permitted  to  be  done  wilfiil  waste,  damage, 
and  spoil  to  the  hereditaments  of  which  he  became 
and  was  tenant  as  aforesaid,  and  to  the  f umitnre 
and  fixtures  in  the  same. 

By  his  third  plea,  to  so  much  of  the  said  first 
count  as  alleged  that  the  defendant  kept  such  a 
number  of  hares  and  rabbits  on  the  said  manor 
as  did  injury  to  trees,  woods,  underwoods,  planta- 
tions, and  Rowing  crops,  and  would  not  pay  and 
has  not  paid  to  the  plaintiffs,  or  their  tenants  or 
farmers,  or  any  of  them,  compensation  for  such 
injury,  the  defendant  said  that  one  of  the  terms  of 
the  said  tenancy  was  that,  in  case  any  such  injury 
should  be  done  by  the  defendant  he,  the  defen- 
dant, would  pay  a  fair  and  reasonable  compensa- 
tion for  the  same,  the  amount  of  such  compensa- 
tion, in  case  of  difference,  to  be  referred  to  the 
arbitration  of  two  arbitrators,  one  to  be  chosen  by 
the  plaintiffs  and  the  other  by  the  defendant,  the 
said  arbitrators,  when  chosen,  to  agree  upon  and 
taominate  an  umpire,  and  the  decision  of  such  arbi- 
trators or  umpire  to  be  binding  and  conclusive 
on  the  plaintiffs  and  on  the  defendant.  And 
the  defendant,  by  his  third  plea,  further  said  that 
a  difference  arose  between  the  plaintiffs  and  the 
defendant  as  to  the  amount  of  tne  said  compensa- 
tion, as  in  the  said  count  claimed,  and  that  no 
arbitrators  have  ever  been  appointed  by,  nor  has 
the  defendant  been  requestea  by  the  plaintifis  to 
appoint  an  arbitrator,  nor  has  an  award  ever 
been  made  deciding  the  amount  of  the  said  com- 
pensation, according  to  the  terms  of  the  said 
tenancy. 

Demurrer,  and  joinder  in  demurrer,  to  the  said 
plea  on  the  ground  that  the  agreement  to  refer  is 
collateral  to,  and  not  a  condition  precedent  to,  the 
rifi^t  to  sue  on  the  agreement. 

The  plaintiffs'  pointo  for  argument. — I^rst,  that 
the  detend«it's  Uiird  plea  is  bad  in  substance; 
secondly,  that  the  arbitration  clause  therein  set 
forth  is  a  clause  regulating  the  amount  of  com- 
pensation merely,  and  is  collateral,  and  that  the 
appointment  of  arbitrators  and  the  making  of  an 
award  are  not  conditions  precedent  to  the  plaintiffs' 
right  to  maintain  this  action  ;  thirdly,  that  the 
dSendant  became  liable,  upon  the  happening  of 
the  said  injury,  to  pay  to  the  plaintiffs  a  fiur  and 
reasonable  compensation. 

The  defendant's  points  for  argument. — ^First, 
that  the  settling  the  alleged  compensation  by  arbi- 
tration, as  provided  for  by  the  terms  of  the 
tenancy,  was  a  condition  precedent  to  a  right  of 
action  for  the  alleged  injury;  secondly,  that  the 
third  plea  is  good,  on  general  demurrer,  as  an 
argumentative  traverse  of  the  terms  of  the 
tenancy,  as  stated  in  the  declaration. 

Kingdon,  Q.C.  (with  whom  was  A,  Charles),  for 
the  plaintiffs,  supported  the  demurrer. — ^The  plea 
is  bad,  and  no  answer  to  the  action  of  the  plain- 
tiffs, because  the  clause  providing  'for  reference  to 
arbitration  is  a  collateral  and  independent  agree- 
ment, and  is  not  pleadable  in  bar  in  the  pr^ent 
action.  The  word  "  reasonable  "  would  be  withoat 
meaning  if  a  reference  to  arbitration  is  to  be  a 
condition  precedent  to  bringing  an  action,  and  the 
defendant  would  be  bound  to  pay  whatev^  an 
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arbitrator  might  award,  be  it  reasonable  or  un- 
reasonable. One  broad  distinction  has  been  recog- 
nised by  the  courts  in  several  cases,  similar  to  the 
present,  the  decisions  in  which  would  seem  to  be 
otherwise  conflicting  and  irreconcilable.  That 
distinction  is  that  which  was  put  by  Bramwell,  B., 
in  Uie  course  of  the  argument  of  the  case  of  Tredwen 
V.  Hohnan  and  cmotner  (1  H.  &  G.  72,  at  p.  79),  in 
the  following  words :  "  If  a  tenant  coTenants  that  he 
will  cultivate  the  demised  lands  in  a  husbandlike 
manner,  and  also  covenants  that,  if  any  dispute 
shall  arise  in  respect  thereof,  it  shall  be  referred 
to  arbitration,  an  action  may  nevertheless  be 
maintained;  but  where  the  covenant  is  to  pa^ 
snob  damages  as  shall  be  ascertained  by  an  arbi- 
trator, no  action  will  lie  untU  he  has  ascertained 
them :"  (s.  c.  7  L.  T.  Eep.  N.  S.  627 ;  31  L.  J. 
398,  Ex. ;  8  Jur.  N.  S.  1080,  Ex.)  Now  that  is  a 
perfectly  intelligible  distinction.  But  in  the 
present  case  there  is  a  distinct  and  absolute  cove- 
nant not  to  do  the  particular  injury.  The  defen- 
dant covenanted  absolutely  to  keep  only  such  a 
quantity  of  hares,  &c.,  as  would  do  no  injury,  and 
a  cause  of  action  arose  as  soon  as  there  was  a 
breach  of  that  covenant.  Had  the  clause  with 
respect  to  arbitration  been  in  a  separate  deed,  or 
in  a  totally  distinct  part  of  the  same  deed,  it  could 
not  have  oeen  said  to  be  pleadable  in  bar  in  this 
action,  and  its  following,  m  the  same  instrument, 
the  defendant's  covenant  to  do  no  injury  or  if  he 
do  to  pay  oompensation,  can  make  no  difference. 
The  principle  which  governs  the  case  is  fully 
recQniised  by  this  court  in  the  case  of  EUiott  v. 
TheMoyal  Exchange  Assurance  Company  (16  L.T. 
Rep.  N.  S.  399 ;  L.  Rep.  2  Ex.  237 ;  36  L.  J.  129 
Ex.)  That  was  an  action  upon  a  flre  insurance 
policy  which  contained  an  arbitration  clause, 
which  was  pleaded  to  the  action.  In  his  judgment 
in  that  case  Kelly,  C.B.  says :  "  The  form  of  the 
policy  is  a  oovenant  bv  the  defendants  that  their 
capital,  stock,  &o.,  shall  be  subject  to  make  good 
the  ptaintifif's  loss,  not  exceeding  the  sum  of 
4200^  according  to  the  exact  tenor  of  the  articles 
hereunto  subjoined.  If  the  sentence  had  stopped 
at  the  figures  4200Z.,  and  in  a  subsequent  pajrt  of 
the  iostrumeuu  there  had  been  an  independent 
promise  which  might  be  supposed  to  have  quali- 
ned  those  words,  it  might  have  been  a  question  of 

rter  doubt  whether  these  provisions  were  to 
held  a  condition  precedent,  or  a  collateral 
stipulation  which  could  not  avail  to  oust  the  juris- 
diction of  the  court.  But  the  covenant  itself  is, 
in  its  verv  terms,  qualified  and  made  conditional 
by  the  subsequent  words  referring  to  the  articles, 
which,  following  without  any  interval,  form  an 
integral  and  substantial  part  of  the  covenant." 
The  majority  of  the  court  (Kelly,  C.B.  and  Martin 
and  Pigott,  BB.)  there  held  that  the  oovenant  was 
a  covenant  only  to  pay  the  adjusted  loss,  and  that 
the  plaintifE  had  no  cause  of  action ;  but  Bram- 
weU,  B.  was  of  a  different  opinion.  Where,  there- 
fore, a  deed  contains  in  one  part  of  it  a  oovenant 
to  pay  a  oompensation,  and  in  another  part  of  it 
a  covenant  to  refer,  they  are  two  distinct 
covenants,  one  to  pay  a  reasonable  compensation, 
and  the  other  to  refer  the  amount  to  arbitration. 
No  doubt  was  ever  entertained  before  the  case  of 
Scott  V.  Avery  (8  H.  of  L.  Cas.  811 ;  25  L.  J.  308, 
Ex.),  that  an  agreement  to  refer  was  a  separate 
oovenant.  [Bramwell,  B. — Nor  was  it  disputed  in 
that  case.  I  there  said  so,  and  illustrated  it  by 
putting  the  case  of  a  covenant  in  one  instrument  to 
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pay  money,  and  in  another  to  refer  all  differences. 
There,  if  a  breach  of  the  oovenant  in  the  first  deed 
occurred  before  the  second  deed  was  executed, 
there  could  be  no  action;  and  if  an  action 
were  brought  for  not  naming  an  arbitrator,  the  da- 
mages would  be  nominal  only,  and  not  those 
arising  from  a  breach  of  the  covenant  to  pay.]  ^  If 
it  be  said  that  it  was  the  intention  of  the  parties 
to  refer  to  arbitration  in  case  of  difference,  a  judge 
at  chambers,  if  he  sees  fit  to  do  so,  may  stay  pro- 
ceedings under  sect.  11  of  the  Common  Law  Pro- 
cedure Act  1854,  and  the  defendant  can  obtain  a 
compulsory  reference ;  but  the  jurisdiction  of  the 
courts  cannot  be  ousted  by  an  arbitration  clause  : 
(Co.  Litt.  536.)  The  intention  of  the  parties  is 
not  to  be  taken  into  consideration  unless  it  be 
most  dearly  stated,  as  it  was  in  Scott  v.  Avery, 
that  a  reference  to  arbitration  is  to  be  a  condition 
precedent  to  the  defendant's  liability  to  pav.  In 
Itopw  V.  Lendon  (1  El.  &  El.  825 ;  28  L.  J.  260, 
Q.  B.),  such  a  condition  was  held  to  be  no  bar, 
and  the  plaintiff  was  held  entitled  to  sue.  He 
cited  also 

Brawnsiein  v.  The  Accidental  Death  Insurance  Com' 
pamy,  5  L.  T.  Sep.  N.  S.  550 ;  31  L.  J.  17,  Q.  B. ;  1 
B.  &  S.  782. 

E.  E.  Turner  (with  him  Sir  /.  B,  Ka/rslake,  Q.C.) 
contra,  for  the  defendant,  in  support  of  the  plea, 
contended  that  the  plea  was  a  perfectly  good  one. 
It  was  a  question  of  construction.  Although  the 
parties,  whatever  they  may  have  intended,  cannot 
oust  the  jurisdiction  of  the  courts  by  an  arbitra- 
tion clause,  it  is  nevertheless  competent  to  them 
to  enter  into  an  agreement  under  which  no  lia- 
bility shall  accrue  until  there  has  been  a  reference 
to  arbitration.  The  plea  here  is  within  the  cases 
of  Scott  V.  Avery,  .and  Tredwen  v.  Holnum  and 
another,  already  cited.  As  was  said  by  Coleridge, 
J.,  in  his  judgment  in  Scott  v.  Avery,  "  There  is 
no  dispute  as  to  the  principle.  Both  sides  admit 
that  it  is  not  unlawful  for  parties  to  agree  to  im- 
pose a  condition  precedent  with  respect  to  the 
mode  of  settling  the  amount  of  damages,  or  the 
time  for  paying  it,  or  any  matters  of  that  kind, 
which  do  not  go  to  the  root  of  the  action.  On  the 
other  hand,  it  is  conceded  that  an  agreement 
which  is  to  prevent  the  suffering  party  from 
coming  into  a  court  of  law,  or  in  other  words, 
which  ousts  the  courts  of  their  jurisdiction,  cannot 
be  supported."  The  covenant  here  is  one  onlv. 
It  is  hke  the  agreement  of  a  builder  to  abide 
by  the  surveyor's  certificate.  It  means  "  I 
will  pay  for  such  damage  done  as,  in  case 
we  oiffer  about  it,  two  arbitrators  shall 
award."  The  object  was  to  save  the  costs  of 
a  trial  by  jury.  In  principle  the  covenant  here 
differs  not  from  that  in  Elliott  v.  The  Boyal  Ex- 
change Assurance  Company  (uM  sup.),  [Bram- 
well, B. — Would  a  plea  that  the  defendant  had 
paid  a  fair  and  reasonable  compensation  be  good  P] 
it  would  not  be.  To  make  it  good  it  should  be 
that  he  had  tendered  the  sum  awarded  by  the 
arbitrators.  It  is  all  one  contract.  The  parties 
have  agreed  to  arbitration  and  must  stand  or  fall 
by  that  m&de  of  arriving  at  the  proper  amount  of 
compensation. 

Kingdon,  Q.  C.  replied. 

Cur,  adv.  vull. 

Nov.  21. — Kelly,  C.B. — In  this  case  the  question 
before  us  arises  on  a  plea,  and  it  has  led  to  some 
difference  of  opinion  between  the  members  of  the 
court.  The  declaration  charges  that  the  defendant 
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became  and  was  tenant  to  the  plaintiffs  of  a  mes- 
Bnage  and  lands  belonging  to  them,  with  a  right 
of  shooting  over  certain  manors  belonging  to  the 
plaintiffs,  and  that  he  had  entered  into  a  covenant 
that  he  wonld  at  all  times  daring  his  said  tenancy 
keep  or  cause  to  be  kept,  or  enconrage  such  a 
naniber  only  of  hares  and  rabbits  npon  the  said 
manors,  or  any  part  thereof,  as  wonld  do  no  injniy 
to  the  trees,  woods,  underwoods,  and  plantations 
belonging  to  the  plaintiffs,  or  to  their  growing 
crops,  or  to  the  growing  crops  of   any  of  their 
tenants  or  farmers ;  and  that  in  case  the  defendant 
should  keep  or  encourage  such  a  number  of  hares 
and  rabbits  upon  the  said  manors  or  any  part 
thereof,  as  should  injure  the  trees,  &c.,  belonging 
to  the  plaintiffs,  or  their  growing  crops,  or  the 
growing  crops  of  any  of  their  tenants  or  farmers, 
the  defendant  should  and  would  pay  to  the  plain- 
tiffs, or  their  tenants  or  farmers,  a  fair  and  reason- 
able compensation  for  such  injury ;  and  should  not 
nor  would  do,  or  permit  to  be  done,  any  wilful 
waste,  damage,  or  spoil  to  the  demised  heridita- 
ments,  and  so  forth ;  and  there,  so  far  as  it  is  stated 
in  the  declaration,  the  covenant  stopped.     'The 
breach  assigned  is  that  the  defendant  did  not  keep 
or  encourage  such  a  number  only  of  hares  and 
rabbits  as  would  do  no  injury  to  the  trees  and 
crops,  &c.,  of  the  plaintiffs,  but  on  the  contrary 
kept  and  encouraged  such  a  number  upon  the 
manors  as  did  sreat  iigury  to  such  trees  and  crops, 
&o.    Now,  no  doubt,  if  the  covenant  had  stopped 
there  as  stated  in  the  declaration,  and  the  breach 
had  been  committed  as  therein  assigned,  the  action 
would  have  b^n  maintainable.  But  the  defendant, 
among  other  pleas,  has  pleaded  a  plea  whereby,  as 
to  so  much  of  the  said  first  count  as  alleged  that 
*the  defendant  had  kept  such  a  number  of  hares 
and  rabbits  on  the  said  manors  as  ^d  injury  to 
the  trees,  woods,  underwoods,  plantations,  and 
growing   crops,    and   would   not    pay,   and   has 
not    paid    to   the   plaintiffs,    or    their    tenants 
or    farmers,     or    any    of    them,     compensation 
for    such   injury,   he   says   that   "one   of    the 
terms    of  the    said   tenancy  was,  that   in  case 
any  such  ii\jury  should  be  done  by  the  defen- 
dant, he,  the  defendant,  should  pay  a  fair  and 
reasonable  compensation  for  the  same,  the  amount 
of  such  compensation,  in  case  of  difference,  to  be 
referred  to  tne  arbitration  of  two  arbitrators,  one 
to  be  chosen  by  the  plaintiffs  and  the  other  by  the 
defendant,  the  said  arbitrators,  when  chosen,  to 
a^ee  upon  and  nominate  an  umpire,  and  the  deci- 
sion of  such  arbitrators  or  umpire  to  be  binding 
and  conclusive  on  the  plaintiffs  and  on  the  defen- 
dant.   And  the  defendant  says  that  a  difference 
arose  between  the  plaintiffs  and  the  defendant  as 
to  the  amount  of  the  said  compensation  in  the  said 
count  claimed,  and  that  no  arbitrators  have  ever 
been   appointed,   nor    has   the   defendant   been 
requested  by  the  plaintiffs  to  appoint  an  arbitrator, 
nor  has  an  award  ever  been  made  deciding  the 
amount  of  the  said  compensation  according  to  the 
terms  of  the  said  tenancy."    The  question  then 
arises  whether  that  plea  is   an  answer  to  .the 
present  action,  and  I  am  of  opinion  that  it  is,  and 
out  for  what  has  fallen   from    various    learned 
judges,  in  some  of  the  cases  that  have  been  decided 
upon  the  point,  and  for  the  inclination  of  opinion 
tnrown  out  by  my  brother  Bramwell  during  the 
present  argument,  I  should  have  entertained  no 
manner  of  doubt  that,  in  order  to  give  effect  to 
the  undoubted  intention  of  the  parties,  this  must 


be  taken  to  be  one  covenant.    It  is  contained  and 
expressed  in  one  sentence,  and  its  effect  and  mean- 
ing, as  I  understand  the  intention  of  the  parties, 
is,  that  in  case  of  any  dafaiage  being  done  oy  iAke 
hares  and  rabbits,  compensation  should  be  made ; 
but  that  the  amount  of  such  compensation  should, 
in  case  of  difference,  be  determined  not  by  a 
jury,  or   by   any  tribunal  or   body  of  persons 
other    thim   those   prescribed    by    the    parties 
themselves  in   the   same   consecutive   sentence, 
without    even    the   interposition   of  a   comma* 
namely,  two  arbitrators  or  their  selected  umpire 
How,  then,  can  it  possibly  be  contended  that  the 
amount  of  compensation  is  to  be  assessed,  not  by 
such  two  arbitrators,  or  their  umpire»  but  by  a 
jury,  or  by  any  pther  tribunal  or  body  c^  persons  H 
The  ground  upon  which   the   argument  for  the 
plaintiffs  proceeded  seems  to  rest  upon  a  dictum, 
or  something  that  is  supposed  to  have  fallen  firom 
Lord  Coke,  and  which,  therefore,  is  invested,  and 
comes   before  us  as    supported   by  the   highest 
authority,  namely,  that  the  effect  of  the  proviso 
for  submitting  the  amount  of   compensation  to 
the  decision  of  arbitrators,  is  to  oust  the  jurisdio- 
tion  of  the  courts  of  law,  and,  therefore,  that  such 
a  proviso  is  inoperative.    I  can  only  say  that  I 
lament  that  such  should  ever  have  l)een  thought 
to  be  the  law  of  this  country,  because  I  think 
that  it  is   obviously  absurd   and  unjust.    It  is 
obviously  absurd  that,  in  a  case  where  two  persons 
have  agreed  for  the  payment  of  a  sum  of  money 
by  the  one  of  them  to  the  other,  and  that  in  case 
of  difference,  the  amount  should   be  determined 
by  arbitration,  in  the  manner  agreed  upon  between 
them,  a  court  of  law  is  to  be  cal^  upon  to  say  that 
such  an  agreement  shall  not  be  held  valid,  but  that 
an  action  must  be  brought,  and  a  jury,  and  not  the 
arbitrators,  must  determine  and  settle  the  amount. 
Now  if,  as  has  been  held  in  some  cases,  we  are  to 
read  an  instrument  of  this  kind  as  containing  two 
separate  and  independent  covenants,  and  are  to 
give  effect  to  them  as  such,  the  consequence  and 
practical  effect  of  such  a  construction  would  bB 
this :  The  injured  party  brings  an  action  for  breach 
of  the  covenant  to  do  no  injury,  which  action  pro- 
ceeds to  trial  before  a  iury,  wno  give  a  verdict  f(H* 
500{.  damages  and  costs,  and  there  is  judgement 
against  the  partv  who  has  committed  the  injury  for 
that  amount,  which  he  must  pay.  Then  there  is  the 
covenant  to  refer  the  matter  to  arbitration,  and 
the  defendant  in  the  former  action  now  has  his 
turn,  and  brings  his  action  against  the  former 
plfuntiff  for  renising  to  submit  the  question  to 
arbitration,  in  order  to  settle  the  amount  of  com- 
pensation or  damages,  and  in  this  second  action 
the  now  plaintiff   recovers   damages.     Now  the 
iury  in  this  second  action  mav  be  of  opinion  that, 
if  the  matter  had  been  referred  to  arbitration  in  the 
first  instance,  less  than  half  the  amount  of  damages 
found  by  the  jniy  in  that  action  might  have  been 
thought  sufficient  by  the   arbitrators,   and  that 
not  so  much  as  2502.  would  have  been  awarded. 
Is  it  to  be  conceived  that,  in  a  country  in  which 
law  prevails,  and  where  there  is  such  a  rule  as  le» 
semper  mtendU  quod  eon/oenU  raHonij  such  should 
possibly  be  the  law,  and  that,  for  one  and  the  same 
cause  of  action,  one  tribunal  shall  have  decided 
that  500L  is  the  amount  of  damans,  and  another 
tribunal,  acting  upon  the  same  instrument,  and 
between  the  same  parties,  and  as  to  the   same 
cause  of   action,    shall   have   decided   that   the 
damages  ought  to  be  only  half  that  amount.    All 
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I  can  say  is,  that  a  constrnction  of  an  instrument 
which  would  lead  to  snch  a  condition  of  things  as 
that,  is  one  which  I  think  no  court  of  law  would 
sanction.    But  to  return  to  the  case  at  present 
before  us.  Shortly  stated  it  is  a  covenant  or  agree- 
ment by   the  defendant  to   keep    only  such   a 
ratity  of  ground  game  as  shall  do  no  injury  to 
property  of  the  plaintiffs ;  but  if  the  Quantity 
kept  is  so  great  as  to  do  such  injury,  then  the 
defendant   is  to  pay  a  fair  and  reasonable  com- 
pensation for   tho  same,  and  that  the    amount 
of  such    compensation,   in    case    of    difference, 
should   be    referred  to   the   arbitration  of  two 
arbitrators,  one  to   be    chosen   by  each    party. 
Here  are  these  parties,  the  one  claiming  to  be  en- 
titled to  compensation,  and  the  other  naving  to 
make   compensation  according  to  the   terms  of 
the  agreement,  and  how  can  effect  be  given  to  the 
agreement  unless  the  ^unountof  the  compensation 
be  ascertained  P    The  court  cannot  give  effect  to 
this  agreement,  whatever  it  may  be,  apart  from 
the  tribunal  or  persons  by  whom  the  amount  of 
compensation  is  to  be  assessed.    Is  it  to  be  done 
by  an  action  at  law,  and  so  by  a  jury  P    Whv,  in 
and  as  part  of  the  same  sentence,  and,  as  1  ob- 
served before,  with  scarcely  the  necessity  of  a 
comma  between  one  part  of  the  sentence  and  the 
other,  it  is  said,  '*  the  amount  of  such  compensa- 
tion, in  case  of  difference,  shall  be  referred  to  the 
arbitration  of  two  arbitrators."   Taking,  therefore, 
the  whole  of  this  record,  the  whole  of  the  allega- 
tion in  the  declaration,  and  the  plea  together, 
I  hold  the  covenant  or  agreement  tnerein  alleged 
to  be  one  and  indivisible.      It  is  in  effect  an 
agreement  that,  in  case  the  plaintiffs  shall  be  en- 
titled to  compensation,  by  reason  of  a  breach  of 
the  defendant's  undertaking,  the  compensation  is  to 
be  determined  by  the  arbitration  of  two  arbitrators, 
to  be  chosen  by  the  parties  themselves,  and  in  no 
other  way.    It  was  suggested  in  the  course  of  the 
argument  that  there  are  no  negative  words,  and 
that  the  parties  do  not  say  that  it  shall  not  be 
determined  by  a  jury.    Is  it  necessary,  or  would  it 
not  be  entirely  superfluous,  to  incumber  the  instru- 
ment with  absurdly  unnecessary  matter  by  adding, 
'*the  amount  shall  not  be  determined  by  a  jury  ?" 
Under  these  circumstances,  it  is  quite  unnecessaiy 
to  refer  to  the  case  of  8coU  y.  Avery  and  the  other 
cases  bearing  upon  the  subject.     Each  case  must 
depend  upon  the  precise  language  and,  perhaps, 
even  the  position  in  the  dc^  of  the  covenant 
entered  into  between  the  parties.    Here,  upon  the 
grounds  which  I  have  endeavoured  to  set  forth,  I 
think  that  the  plea  is  a  good  answer  to  the  action. 
B&AHWELL,  B. — ^There  is,  or  ought  to  be  no 
donbt  or  difficulty  as  to  the  principle  upon  which 
this  case  should  be  decided.    The  learned  counsel 
on  both  sides  are  agreed  upon  the  principle,  and 
there  was  no  difficid^  with  respect  to  it  in  the 
minds  of  the  court.    It  may  be  correctly  and  con- 
cisely stated — as  I  have  oflen  before  stated  it — to 
be  this,  namely,  that  where  there  is  a  covenant  to 
do  a  particular  thing,  or  to  nay  a  particular  sum 
of  money,  and  there  is,  in  addition  to  that,  what 
has  been  called  a  collateral  covenant,  a  further 
additional  and  separate  covenant  that,  in  the  event 
of  there  beine  a  difference  between  the  parties  as 
to  what  shall  be  done  under  the  first  covenant 
the    matter    shall    be   referred    to    arbitration, 
this  second  or  further  covenant    is    a    separate 
and  distinct  covenant.     The  first  covenant  may 
be  broken,  and   a  cause  of    action   may  arise, 


and  an  action  be  brought  upon  it  independ- 
ently, whether  the  second  coyenant  be  broken 
or  not.  It  does  not  matter  whether  the  cove- 
nants are  close  together  or  in  separate  and  different 
paragraphs  or  sections  in  the  same  deed,  or 
wheuier  they  are  in  two  separate  and  distinct 
deeds ;  the  principle  is  the  same.  They  are  two 
separate  covenants.  If  that  be  so,  then  the  settle- 
ment of  the  amount  by  arbitration  is  not  a  condi- 
tion precedent  to  the  maintenance  of  the  action. 
But  if  there  is  only  a  covenant  to  pay  what  shall 
be  found  due  by  arbitrators,  then,  obviously,  no 
cause  of  action  arises  until  the  amount  is  settled. 
And  that  is  so,  whether  there  is  a  difference  or 
not.  I  should  have  thought  that  this  was  plain, 
and  that  there  was  no  doubt  about  it.  But,  as  my 
Lord  and  my  Brother  Pigott  are  of  a  different 
opinion  on  thiat  point,  I  will  not  formally  disagree 
with  them ;  but,  at  the  same  time,  as  it  is  impossible^ 
almost  to  have  an  opinion,  although  it  may  seem 
to  some  persons  to  be  an  idle  one,  without  a  dis- 
position to  say  something  in  ite  behalf,  I  will  pro- 
ceed to  say  what  occurs  to  me  with  respect  to  this 
matter.  I  should  say  that  it  may  be,  in  certain 
cases,  very  wrong  for  a  man  not  to  refer  a  matter 
to  arbitration,  but  to  hold  that  it  is  monstrous  and 
absurd  to  suppose  that  there  can  be  two  such 
separate  covenants  as  these  contained  in  this 
a^eement,  appears  to  me  to  be  without  any  foun- 
dation at  all;  and  until  the  distinction  was  laid 
down  in  Scott  v.  Avery,  numberless  cases  had  been 
decided,  indeed  not  only  before  but  since,  that 
case,  upon  the  footing  that  there  may  be  two 
covenants  in  the  same  instrument,  by  one  of  which 
one  man  may  make  himself  liable  to  an  action  for 
not  paying  a  sum  of  money,  and  by  the  other  of 
which  another  man  may  make  himself  liable  for 
not  referring  the  dispute  to  arbitration ;  and,  pre- 

Eosterous  as  it  may  seem  to  be,  it  is  the  law  of  the 
kud,  and  is,  in  my  opinion,  very  reasonable  law  too. 
I  have  had  cases  before  me  at  chambers,  where  I 
have  refused  to  act  upon  the  provisions  of  the 
Common  Law  Procedure  Act,  oy  referring  the 
matter — as  for  instance  a  case  where  a  man  has 
been  compelled  to  admit  that  he  owes,  let  us  say 
1002.,  but  where  there  has  been  some  dispute  on  a 
technical  point  as  to  his  liability  to  a  sum  of  52.  or 
so,  which  he  wished  to  refer  to  arbitration.  In 
such  a  case  I  have  always  said,  "Pay  the  1001. 
first."  It  is  I  think  most  reasonable  that  the 
party  to  whom  the  lOOL  is  owing  should  say,  "  I 
am  not  going  to  be  hampered  by  along  arbitration, 
which  may  last  a  year  before  being  settled,  upon 
the  question  whether  you  owe  me  5L  or  not,  where 
it  is  certain  that  if  I  bring  an  action  you  mast  pay 
me  lOOL  I  abandon  the  52."  Not  only  is  that  a 
rational  construction  for  the  courte  of  law  to  put 
upon  these  instruments,  but  it  is  not  an  unrea- 
sonable bargain  for  people  to  enter  into ;  and  when 
we  bear  in  mind  the  provisions  of  the  Common 
Law  Procedure  Act,  which  enable  a  defendant  to 
stay  the  proceedings,  and  to  appoint  a  single  arbi- 
trator, if  the  other  party  declines  to  appomt  one, 
and  thereupon  to  have  an  award  made,  not  only 
is  there  nothing  unreasonable  in  making  two 
covenants  such  as  I  have  supposed,  but,  when  we 
come  to  look  at  the  deed  we  are  called  upon  to 
construe,  there  is  no  presumption  against  such 
a  thing  being  done.  I  think  it  is  right  law, 
and  we  ought  to  follow  the  footsteps  of  the  law. 
I  incline  to  think,  and  for  two  reasons,  that  this 
plea  is  a  bad  one.    In  the  first  place,  the  covenant 
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by  the  defendant  is  this,  "that  he  should  and 
would  at  all  times  during  bis  said  tenancy,  keep  or 
cause  to  be  kept  or  encouraged  such  a  number 
only  of  hares  and  rabbits  upon  the  said  manors  or 
any  part  thereof,  as  lyoula  do  no  injury  to  the 
trees,  woods,  underwoods,  and  plantations  belong- 
ing to  the  plaintiffs,  or  to  their  growing  crops,  or 
to  the  growing  crops  of  any  of  their  tenants  or 
farmers."  I  have  a  very  considerable  doubt 
whether  that  is  not  a  separate  and  independent 
covenant,  and  whether  there  might  not  be  a  breach 
of  it  if  the  covenantor  committed  the  act  which  he 
had  covenanted  against,  without  ^oing  on  to  aver 
that  "  he  did  not  pay  compensation."  For,  sup- 
pose that  he  had  done  the  act  wilfully,  I  am  not  at 
all  sure  that  vindictive  damages  might  not  be 
recovered  against  him,  though  there  may  be  a 
question  about  that.  But  the  covenant  goes  on, 
"  and  that  in  case  the  defendant  should  keep  or 
encoun^e  such  a  number  of  hares  or  rabbits  upon 
the  said  manors  or  any  part  thereof,  as  should 
injure  the  trees  belonging  to  the  plaintiffs,  or  their 
growing  crops,  orthegrowiilg  crops  of  any  of  their 
tenants  or  farmers,  the  defenduit  should  and 
would  pay  to  the  plaintiffs,  and  their  tenants  or 
farmers,  a  fair  ana  reasonable  compensation  for 
such  injury."  Now  it  may  be  said  that  the  mean- 
ing of  the  covenant  is  not  absolutely  that  he  would 
not  do  it,  but  that  if  he  does  do  it  he  will  pav  a  sum 
of  money.  I  doubt  very  much,  but  the  inclination 
of  my  opinion  is,  that  that  is  not  the  meaning  of 
the  covenant,  partly  for  the  reasons  I  have  already 
given,  and  partly,  also,  because  I  am  by  no  means 
sure  that  the  tenants  would  not  have  an  action, 
affainst  him,  independently  of  any  such  covenant. 
That  is  one  difficulty  in  the  plea  about  which  I  will 
say  no  more,  and  I  am  not  sure  that  Mr.  Kingdon 
hais  put  such  a  point  during  the  argument.  Then 
we  come  to  tne  other  part  of  uie  covenant — 
namely,  "  that  the  defendant  should  and  would 
pay  to  the  plaintiffs,  or  their  tenants  or  farmers,  a 
fair  and  reasonable  compensation  for  such  injury, 
the  amount  of  such  conpensation,  in  case  of 
difference,  to  be  referred  to  the  arbitration  of 
two  arbitrators,"  &o.  Now,  it  is  said  on  the  part 
of  the  defendant,  by  Mr.  Turner,  who  argued  this 
case  as  he  argues  every  case — ^that  is  to  say,  by 
saying  all  that  can  he  said  in  the  fewest  possible 
words — that  the  effect  and  meaning  of  this  cove- 
nant is  this,  **  I  will  pay  you  in  the  event  of  my 
doing  this  which  I  nave  covenanted  not  to  do, 
such  a  sum  of  money  as  shall  be  fixed  by  two 
arbitrators."  If  that  were  so  then  the  plea  would 
be  good  and  on  this  declaration  the  plaintiff  would 
be  entitled  on  the  plea  of  non  asaumpsU,  the 
agreement  not  being  such  as  is  statea  in  the 
declaration.  If  there  were  no  other  description  of 
the  sum  to  be  paid  then  that  it  should  be  referred 
to  arbitration ;  then  it  might  be  that  it  must  be 
referred.  But  there  is  another  description  of  it, 
namely,  that  he  is  to  pay  a  reaeondble  compensa- 
tion." Suppose  the  defendant  had  said,  "I  am 
afraid  I  have  kept  too  many  hares  and  rabbits, 
here  are  50^ ;  what  do  you  think  is  the  damage 
which  they  have  done?"  And  the  plaintiff  had 
said,  **  Well,  I  will  take  the  50L  for  what  they  are 
worth,  I  have  not  looked  accurately  into  the 
matter."  According  to  the  argument  for  the 
defendant,  although t  that  might  be  a  most  reason- 
able amount  and  full  compensation  for  the  injury 
done,  it  would  not  be  a  defence  to  the  action, 
because  the  plaintiff  might  say,  "  I  never  agreed 


to  take  a  reasonable  amount,  or  any  amount  at 
all  except  that  sum  which  two  arbitrator^  might 
award."  To  which  the  defendant's  reply  would 
be,  '*  You  agreed  to  take  a  reasonable  sum,  and  if 
we  differed  as  to  what  that  might  be,  it  should  be 
settled  by  arbitration ;  but  in  me  meantime  I  saj 
that  I  have  paid  you  a  reaaonabU  amount,  and  it 
is  open  to  you  to  bring  an  action  against  me  for 
not  referring  the  matter  to  arbitration."  That  is 
the  alternative  way  of  putting  the  matter.  And 
then  we  come  to  consider  what  the  defendant 
is  to  pay  to  the  plaintiffs  or  their  tenants.  It  may 
be,  that  he  has  paid  half  a  dozen  of  the  tenants 
the  amounts  wtiich  the^  are  satisfied  with,  and 
that  the  only  difference  is  as  to  what  he  shall  pay 
to  one  single  tenant,  and  that  upon  that  the  plain- 
tiffs seek  to  drive  him  to  an  arbitration.  If  I  had 
had  to  decide  the  case  for  mvself,  and  but  for  the 
different  opinion  entertained  by  my  Lord  and  my 
brother  Pigott,  I  would  have  held — first,  that 
there  was  an  absolute  agreement  not  to  do  the 
mischief;  or,  secondly,  if  that  were  not  so,  that 
it  was  an  agreement  "  not  to  do  the  injury,  or  if  it 
were  done,  to  pay  a  reasonable  amount."  I  should 
have  thought  that  the  covenant,  that,  in  the  event 
of  difference  it  should  be  referred  to  arbitration, 
was  a  separate  and  independent  covenant ;  that  it 
was  a  collateral  covenant  which  might  be  the 
the  subject  of  an  action  between  the  parties,  bat 
which  aid  not  furnish  an  answer  to  the  action  in 
this  case.  Though  I  entertain  these  opinions  on 
the  subject,  my  views  are  not  sufficiently  strong  for 
me  to  say  that  I  formally  differ  from  the  judgment 
that  is  to  be  pronounced  in  this  case. 

PiGOTT,  B. — I  concur  in  the  opinion  expressed 
by  the  Lord  Ohief  Baron  that  the  judgment  of  the 
court  in  this  case  ought  to  be  for  the  defendant. 
We  are  no  longer  trammelled  with  the  difficulty 
of  the  doctrine  that  parties  may  not  oust  the 
jurisdiction  of  the  courts  —  a  doctrine  which, 
wherever  it  came  from  is,  I  must  b&j,  a  very 
artificial  one,  and  one  that  was  sufficiently  dis- 
credited by  the  House  of  Lords  in  ScoU  v. 
Avery,  In  that  case  Lord  Campbell  (at  p.  853 
of  5  H.  of  L.  Gas.)  said  the  foundation  of  that 
singular  doctrine  was  the  jealousy  of  coarts  as 
to  nie  amount  of  their  business.  That  doctrine, 
therefore,  is  no  ^longer  a  stumbling  block  in  the 
way  of  our  decision.  In  this  case,  then,  we 
have  only  to  see,  as  Lord  Cranworth,  L.C., 
said,  in  that  case  (at  p.  849,  lb.),  what  is  the  real 
meaning  and  intention  of  the  parties  as  expressed  bv 
them  in  the  agreement  into  wnich  they  have  entereoL 
That  being  so,  and  reading  this  record,  I  come  to 
the  conclusion  that  there  is  one  and  only  one 
agreement  between  the  parties  with  reference  to 
the  damage  to  be  done  by  the  hares  and  rabbits. 
There  are  not  two,  but  only  one  agreement.  We 
must  read  the  whole  sentence,  and,  if  necessary, 
the  whole  of  the  context,  to  see  what  the  parties 
mean  by  the  language  which  they  have  used.  Bead- 
ing it  in  that  way,  I  understand  from  this  plea  that 
the  defendant  contracted  that,  if  he  should  keep 
such  a  number  of  hares  and  rabbits  as  should  do 
injury  to  the  woods  and  trees  and  crops  of  the 
plaintiff,  he  would  pay  a  fixir  and  reasonable  com- 
pensation for  the  same,  the  amount  of  such  com- 
pensation, in  case  of  difference,  to  be  referred  to 
the  arbitration  of  two  arbitrators,  one  to  be  named 
on  either  side.  I  will  not  stop  to  consider 
whether  this  is  expressed  in  one  sentence,  or  in  two 
.or  more  sentences.     It  seems  to  me  that  what 
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the  defendant  contracted  to  do  was,  that,  in  oase 
of  injury  bein^  done  by  the  hares  and  rabbits,  he 
woola  pay  a  &ir  and  reasonable  compensation,  to 
be  assessed  by  arbitration  in  case  oi  difference ; 
and  that  must  mean,  not  that  there  is  something 
fixed  which  is  fair  and  reasonable,  and  which  he, 
the  defendant,  stopping  there,  says  in  the  first 
instance,  "  I  am  lisuble  to  pay,"  so  that  an  action 
may  be  maintained  for  what  is  fair  and  reasonable, 
which  may  be  matter  for  a  jury,  but  it  means  "  I 
will  pay  what  is  fidr  and  reasonable,  if  agreed  to 
between  ns  to  be  so.'*  I  can  understand  it  in  no 
other  way.  But  inasmuch  as  the  term  ''  &ir  and 
reasonable"  may  mean  very  different  things  in 
different  minds,  and  as  I  may  think  that  50{. 
is  a  fair  and  reasonable  amount,  and  you 
may  think  that  500Z.  alone  answers  that  de- 
Bcnption,  we  will,  say  the  parties,  asree  that 
in  that  event  an  arbitrator  shall  determine 
the  question  of  what  is  fair  and  reasonable  before 
I  am  liable,  or  you  can  have  your  action. 
If  that  be  the  meaning,  the  result  is  that 
there  is  a  condition  precedent  to  any  riffht  of 
action  to  recover  what  is  fair  and  reasonable,  the 
condition  precedent  being  that  the  amount  is  to 
be  assessed  by  the  arbitrators.  I  think  the  whole 
thing  depends  upon  what  was  the  intention  of  the 
parties.  Now,  with  reference  to  the  reasonable- 
ness of  the  matter,  no  one,  I  think,  can  doubt 
that,  when  we  are  discussing  the  question  of  hares 
and  rabbits,  and  the  damage  done  by  them  upon 
fahns,  it  would  not  be  safe  to  go  upon  the  open 
question  to  a  jury,  whether  constituted  either  of 
common  or  special  jurymen.  There  is  sure  to  be 
a  preponderance  of  prejudice  on  the  one  side  or 
the  other,  according  as  the  jury  is  composed ; 
therefore,  it  is  highly  reasonable  that  the  parties, 
in  such  a  state  of  things,  should  contract  for  the 
determination  of  the  question  by  a  direct  and 
independent  tribunal.  The  notion  about  ousting 
the  courts  of  their  jurisdiction  would  create 
almost  an  unjust  restriction  on  the  liberty  of  men 
making  contracts ;  at  all  events,  no  sensible  man, 
when  such  a  cjuestion  of  damage  as  this  arises, 
would  submit  it  to  a  jury,  but  would  refer  it  out 
of  court.  On  the  whole,  1  come  to  the  conclusion 
which  my  lord  has  come  to,  that  this  is  one  indi- 
visible covenant,  and  not  two  covenants,  and  that 
it  is  not  to  be  the  subject-matter  of  suit,  until 
the  assessment  has  been  made  by  the  tribunal 
appointed  by  the  parties.  The  stipulation  would 
otherwise  be  nonsense,  and  the  parties  would 
be  constantly  coming  to  the  courts  with  their  dis- 
putes as  to  damages,  and  pressure  would  be  put 
upon  them  to  refer. 

Judgment  for  the  defendcmta. 

Attorney  for  the  plaintiffs,  P.  A.  HawroU,  9,  Bed- 
ford-row, W.O. 

Attorneys  for  the  defendant,  Marhby,  WUde,  and 
Bwmif  9,  New-square,  Lincoln's  Inn,  W.G. 
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8atv/rda/y,  Nov.  15, 1873. 

(Before  Kelly,  G.B.,  Blackburn,  J.,  Lush,  J., 
Pollock,  B.,  and  Hontilan,  J.) 

Beg.  v.  Kitchbneb. 

County  bridge — Damage  thereto  by  hcomotiue — Be' 

pair— 24!  8r  25  Vict,  c.  70. 
The  Locomotwe  Act  (24  ^  25  Vict.  c.  70,  e.  7),  enacts 


thai  where  awy  bridge  on  a  iwmpike  or  other 
road,  carried  a,oro88  any  stream,  watercourse, 
yr  navigable  river,  canai,  or  raikoa/y,  shaU  be 
damaged  by  reason  of  any  locomotive  'pa^svng 
over  the  same,  or  coming  into  contact  tnerewith, 
none  of  the  proprietors,  undertakers,  directors, 
conservators,  trustees,  commissioners,  or  other 
persons  interested  in,  or  having  charge  of,  such 
navigable  river,  canud,  or  railway,  or  of  such 
bridge  shall  be  liaJble  to  repair  the  damage,  Sfc, 
hut  the  same  shaU  be  repaired  to  the  satisfa^ion 
of  siich  proprietors,  Sfc,  by  the  owners  or  persons 
na/ovng  cnarge  of  the  locomotive  al  the  time  of  the 
ha/ppenvng  of  the  damage : 
Held,  that  this  provision  does  not  apply  to  bridges 

repairable  by  the  inhabitants  of  a  cotmty. 
Gase  reserved  for  the  opinion   of  this  court  by 
Gleasby,  B. 

This  case  was  tried  before  me  at  the  Bedford 
Summer  Assizes. 

The  defendant  was  indicted  for  the  non-repair 
of  a  highway  which  had  become  impassable  by 
reason  of  the  breaking  in  of  a  bridge  over  which 
it  passed,  and  which  it  was  alleged  the  defendant 
was  bound  to  make  good  by  virtue  of  the  7th  sec- 
tion of  the  24  &  26  Vict.  c.  70. 

The  indictment  alleged  that  the  highway  was  a 
highway  for  passengers,  carriages,  and  locomo- 
tives, and  was  earned  over  a  watercourse  by 
means  of  a  bridge,  and  that  the  bridge  and  the 
walls  and  supports  thereof,  were  broken  in  'by 
reason  of  a  locomotive  of  the  defendant  passing 
over,  and  coming  in  contact  with  the  same,  and 
that  the  defendant,  though  requested  to  do  so, 
and  though  a  reasonable  time  nad  elapsed,  had 
not  repaired  the  damage  done  to  the  bridge,  and  so 
the  h^hway  could  not  be  used  by  the  public  with 
safety. 

It  was  proved  or  admitted  at  the  trial,  that  there 
was  a  highway  for  passengers,  carts^and  carriages, 
leading  from  Biggleswade  to  Broom,  in  the  county 
of  Bedford,  and  that  it  passed  over  a  stream  or 
water-course  called  Book's-hole,  by  means  of  a 
bridge  which  was  sufficiently  strong  for  ordinary 
traffic. 

That  the  defendant  was  the  owner  of  the  loco- 
motive traction  engine,  weighing  about  10  tons, 
and  that  on  the  lll£  Feb.,  the  engine  in  passiujg 
over  the  bridge,  broke  in  the  jpart  over  which  it 
passed,  and  fell  through  into  the  water,  and  that 
in  consequence  the  highway  became  unsafe  for 
ordinary  traffic. 

That  the  bridge  was  formdd  of  iron  girders 
fastened  in  brickwork  on  each  side,  and  was  re- 
pairable by  the  county. 

That  one  of  the  outside  girders  was  cracked  and 
defective,  and  that  the  attention  of  the  county 
surveyor  had  been  called  to  this  two  years  aeo, 
but  nothing  was  done  to  repair  it,  because  the 
bridge  was  safe  for  ordinary  traffic,  and  the  de- 
fective girder  was  an  outside  one,  and  that  traffic 
was  not  immediately  over  it,  and  the  surveyor  did 
not  know  that  the  road  was  used  by  traction 
engines. 

That  the  bridge  was  broken  in  at  the  middle, 
and  it  did  not  appear  that  the  breaking  in  was 
attributable  to  the  defective  girder. 

That  no  notice  had  been  put  up  to  prevent  the 

road  being   used  by  locomotives,  and  that  the 

locomotive  of  the  defendant  complied  with  the 

requirements  of  the  stat.  28  &  29  Yict.  o.  83. 

That   the  defendant   had  been   requested   to 
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repair  the  bridge  and  road»  and  that  a  anfficient 
time  for  doing  bo  had  elapsed. 

It  was  contended,  on  behalf  of  the  defen- 
dant, that  he  conld  not  be  convicted — First, 
becaose  the  faatB  do  not  show  an  indictable 
offence;  secondly,  becanse  no  notice  had  been 
given  nnder  the  statute  to  prevent  the  road 
being  nsed  by  locomotives  ;  thirdly,  becanse 
no  iiy'nry  was  done  to  the  bridge  by  the  loco- 
motive striking  against  the  piers,  or  any  other 
part  of  it,  or  any  ouunage  by  mode  of  propelling 
it ;  fourthly,  becanse  as  the  locomotive  was  law- 
fully using  the  road,  and  the  bridge  had  broken  in 
from  its  weakness  to  support  it,  the  bridge  could 
not  properl]r  be  said  to  oe  damaged  by  the  use  of 
the  locomoave,  but  by  reason  of  its  own  unfitness. 

I  overruled  all  the  objections,  and  directed  the 
jury  that  if  the  road  and  bridge  were  in  a  fit  state 
for  ordinary  traffic  a  person  using  a  locomotive 
upon  it  did  so  at  his  peril,  and  if  the  bridge  was 
broken  in  from  being  unable  to  bear  the  weight  of 
the  loconototive  passing  over  it,  the  defendant  was 
responsible. 

The  jury  found  the  prisoner  guilty,  and  he  was 
let  out  on  bail,  and  the  judgment  respited. 

If  my  direction  was  wrong,  the  conviction  is  to 
be  quashed,  if  otherwise  to  stand. 

(Signed)  A.  Clbabbt. 

Mereweiher  for  the  defendant. — ^The  question 
turns  on  the  construction  of  the  2^  &  2b  Vict. 
c.70,  s.  7,  which  enacts  that,  "  Where  any  turnpike 
or  other  road  upon  which  locomotives  may  be 
used  shall  be  carried  over  or  across  any  stream  or 
watercourse,  navisable  river,  canal,  or  railway,  by 
means  of  any  bridge  or  arch,  and  such  bridge  or 
arch,  or  any  of  the  walls,  buttresses,  or  supports 
thereof  shall  be  damaged  by  any  locomotive,  Ac., 
passing  over  the  same,  or  coming  into  contact 
therewith,  none  of  the  proprietors,  undertakers 
directors,  conservators,  trastees,  commissioners,  or 
other  persons  interested  in  or  having  the  charge  of 
such  naviicable  river,  canal,  or  railway,  or  the  tolls 
thereof,  or  of  such  bridge  or  arch,  sbdl  be  liable 
to  nmair  or  make  good  anv  damage  so  occa- 
sioned. ....  but  everv  sucn  damage  shall  be 
forthwith  repaired  to  the  satisfihction  of  the  pro- 
prietors, undertakers,  directors,  t)onservators,  trus- 
tees, commissioners,  or  other  persons  aforesaid 
interested  in  or  having  the  charge  of  such  river, 
canal,  or  railway,  or  the  tolls  thereof,  or  of  such 
bridge  or  arch,  by  and  at  the  expense  of  the  owner 
or  owners,  or  the  person  or  persons  having  the 
charge  of  such  locomotive  at  the  time  of  the  hap-< 
peninff  of  such  damage,"  &c.  Now,  it  is  contended 
that  this  brid^  being  repairable  by  the  oounty, 
does  not  fall  within  the  above  enactment.  There 
are  no  words  in  sect.  7  applicable  to  a  oounty 
bridge,  nor  is  the  county  surveyor  mentioned  in 
it ;  while  in  the  previous  section  6  the  surveyor 
may  prohibit  the  use  of  a  bridge  by  locomotives. 
In  sect.  7,  the  repairs  of  the  damage  done  by 
locomotives  are  to  be  done  to  the  satisfaction  of 
the  proprietors,  undertakers,  directors,  Ac.,  not 
mentioning  the  surveyor.  Sect.  7  applies  to 
bridges  which  a  body  of  persons  interested  in 
some  undertaking  have  to  make  and  keep  in 
repair,  and  not  to  ordinary  county  bridges.  Then, 
again,  the  43  &  44  Geo.  3,  c.  59,  s.  4,  enables  the 
inhabitants  of  counties  to  sue  for  damages  done  to 
bridges  made  and  repaired  at  the  county's  expense 
in  the  name  of  the  surveyor. 

Qrakam  for  the  prosecution. — ^At  the  time  the 


24&  25  Yiet.  c.  70  passed,  the  law  npon  this 
subject  stood  thus :  It  was  a  nuisance  to  the  high- 
way by  the  common  law  if  a  carrier  carried  an  un- 
reasonable weight,  with  an  unusual'  ^umber  of 
horses  (Com.  Dig.  Chimin,  A.  3.)  Also  in  3  Salk. 
183  it  appears  that  upon  an  information  against  a 
common  carrier,  settmg  forth  that  no  waggon 
ought  to  carry  more  than  20001b.  weight,  and 
that  the  defendant  used  a  waggon  with  four 
wheels  et  ewn  intuUato  numero  equorvm,  in 
which  he  carried  30001b.  or  40001b.  weight  at 
one  time,  by  which  he  spoiled  the  highway, 
it  was  held  to  be  a  nuisance  because  of  the 
excessive  weights  carried.  It  was  unlawful,  there- 
fore, to  carry  an  excessive  and  unusual  load  upon 
a  highway,  when  the  Act  passed.  The  pre- 
amble of  the  24  &  25  Vict.  c.  70,  and  also  sect.  7» 
refers  to  turnpike  and  other  roads  carried  over 
any  stream,  by  any  bridge  or  arch,  and  draws  no 
distinction  between  oounty  and  other  bridges. 
[Pollock,  B. — The  proprietors  and  other  persona 
mentioned  in  sect.  7  have  no  means  of  preventing^ 
locomotives  passing  over  the  turnpike  and  other 
roads  as  the  surveyor  has  under  sect.  6  in  the  case 
of  suspension  and  other  bridges.]  The  words  of 
Beet.  7  are  sufficiently  general  to  apply  to  oounty 
bridges.  If  they  do  not  so  apply,  will  sect.  7  apply 
to  bridges  repaired  by  persons  liable  ratwne 
ienwrcB  T  The  prosecutors  are  within  the  words, 
"  as  other  persons  having  charge  of  such  bridge," 
in  sect.  7. 

1  Bums  Inst.  515:  title  '*  Bridges." 

Ejbllt,  C.B. — I  am  of  opinion  that  this  convic- 
tion cannot  be  sustained.    This  was  not  a  bridge 
within  the  meaning  of  sect.  7,  and  the  inhabitants 
of  a  county  do  not  come  within  the  description 
therein  of  "persons  interested  in  or  having  the 
charge  of  such  bridge."    With  respect  to  county 
bridges,  the  provisions  in  ss.  6  and  13  of  the 
24  &  25  Vict,  c,  70,  and  43  &  44  Geo.  3,  a  59,  s.  4^ 
are  sufficient  to  protect  the  inhabitants  of  a  oounty 
from  the  evil  sought  to  be  remedied  by  sect.  7  cf 
24  &  25  Vict.  c.  70.    By  sect.  6,  locomotives  are 
forbidden  to  be  driven  over  any  suspension  or 
other  bridge  at  aU  on  which  a  notice  has  been 
placed  bv  the  surveyor  or  persons  liable  to  the 
repair  of  the  bridge,  that  the  bridge  is  insufficient 
to  carry  weiehts  beyond  the  ordinary  traffic  of  the 
district,  without  the  oonsent  of  the  surveyor  or 
persons  liable  to  the  repair  of  the  bridge.    Then 
comes  sect.  7,  and  that  applies  to  bridges  across 
any  stream  or  watercourse,  navigable  nver,  canal* 
or  railway  which  are  what  may  be  termed  private 
property,  and  belong  to  some  company  or  body 
that  would  be  prejuaiced  by  injury  done  to  their 
bridges  by  the  use  of  locomotives  upon  them.    If 
it  haS  been  intended  to  apply  to  county  bridges  the 
inhabitants  of  the  county  would  have  been  men- 
tioned in  the  section,  whereas  the  section  refers  to 
a  more  limited  description  of  persons, "  proprietors, 
undertakers,   directors,    conservators,  ^"    The 
provision  which  renders  the  owners  of  locomotives 
liable  for  damage  is  limited  to  trading  partnerships 
or  bodies  or  persons  such  as  described.    The  in- 
terests of  the  inhabitants  of  a  county  and  the 
public  are  sufficiently  protected  by  sects.  6  and  13. 

Blackbxjkn,  J. — I  am  of  the  same  opinion.  At 
common  law  the  highways  within  a  parish  or 
township  were  repairable  by  the  inhabitants  of 
the  parish  or  township,  and  where  they  were  car- 
ried across  small  streams,  the  inhabitants  of  the 
parish  or  township  were  probably  by  immemorial 
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custom  also,  liable  to  repair  the   bridges ;    bat 
bridffes  over  large  streams  were  repairable  by  the 
inhabitants  of  we  oonnfy.    In  the  case  of  Beg,  y. 
Ely  (19  L.  J.  228,  M.  0.),  it  was  held  that  he 
who,  under  lawful  power,  makes  an  uidficial  cnt 
throof^h  a  highway,  and  in  whom  the  cut  is  vested 
for  hia  own  advantage,  incurs  the  obligation  to 
repair  the  bridge  over  the  highway,  vet  not  so  as 
to  relieve  the  parish  or  township  from  liability, 
for  the  Queen's  subjects  are  not  to  be  deprived  of 
their  right  of  coming  upon  the  parish  or  town- 
ship to  repair.    Now,  remembermg  that   many 
Failway  and  canal  companies  cut  through  pubhc 
highways,  and  necessarily  erect  bridges  to  con- 
tinue tne  highways,  the  Legislature  passed  the 
enactment  in  sect.  7.    It  seems  to  me  that  the 
class  of  persons  meant  therein  are  such  as  the 
Bedford  Level  Commissioner,  Bailway  and  Canal 
Companies,  and  such  like,  who  are  bound  to  repair 
the  bridges  over  their  works  in  ease  of  the  inha- 
bitants of  the  parish  or  township,   but  it   was 
never  intended  that  the  inhabitants   should   be 
freed,  in  cases  like  the  present,  in  consideration 
of  the  ^^reat  injury  to  the  public  from  the  bridge 
remaining   in    ruins,  in  case  of  the  insolvency, 
death,  or  inability  to  find  the  owner  of  the  loco- 
motive that  might  have  caused  the  damage.    The 
section  does  not  say  that  those  persons  who  are 
liable  to  repair  the  bridge  shall  be  discharged  from 
their  liability,  but  that  such  companies  or  pro- 
prietors as  I  have  mentioned,  interested  in  or 
Wing  charge  of  the  bridge,  shall  not  be  liable  to 
repair  or  niake  good  the  damage  so  occasioned, 
anid  that  such  damage  shall  be  repaired  to  their 
satisfaction  by  the  owner  or  person  naving  charge 
of  the  locomotive  at  the  happening  of  such  damage. 
And  the  section  ^ves  them  power  to  enforce  such 
obligation  by  civil  proceedings  or  mandarmM^  but 
not  oy  indictment.    The  county  ought,  therefore, 
to  have  repaired  this  bridge  and  taken  other  pro- 
ceedings.    The    conviction    must  therefore   be 
qnashed. 
Lush,  J.,  and  Pollock,  B.«  concurred. 
HoNncAN,  J. — I  am  of  the  same  opinion.   Sect.  7 
does  not  say  that  the  damage  is  to  be  repaired  to 
the  satisfaction  of  the  inhabitants  of  the  counter, 
which  it  should  have  done  if  the  contention  of  the 
prosecution  was  right,  but  to  the  satisfaction  of  the 
persons  named  in  the  section. 

OonvieUon  qwuhed. 

OOTTBT  OF  AFFSAL  IN  CSANCEBT. 

Reported  by  E.  Stxwabt  Boghs  and  H.  Pcat,  Esqis., 
Barrurton-alrLaw. 


Friday,  Dec.  5,  1873. 

(Before  the  Lord  Ghaitcellor  (Selbome)  and  Lord 

Justice  Mellish.) 

Ex  parte  Thb  Eev.  John  Edwards.  , 

Ohwrck  IXsoiplme  Act  (S  ^  4  Vict.  c.  86),  s.  3-- 
Inue  of  comnviMion — Discretion  of  hiehop—Fit' 
ness  of  promoter— Prohibition. 

Where  a  commiasion  has  been  iastied  by  a  bishop 
tinder  the  3rd  section  of  the  Church  Discipline  Act 
(8^4  Vict.  e.  86),  to  vnqwre  into  charges  broibghi 
against  a  dlerh  in  holy  orderSf  the  cowrt  will  not 
grant  a  prohibition  staying  proceedings  vntU  ihe 
derk  has  been  heard  by  counsel  before  the  bishop 
as  to  certain preUmmary  objections^  and  espedaU/y 
as  to  the  fitness  of  the  promoter. 

Decision  of  Bacons  V.C.,  affirmed. 


This  was  an  appeal  from  a  decision  of  Bacon, 
V.O. 

The  hearing  in  the  court  below  is  reported  in 
29  L.  T.  Bep.  N.  S.  529,  where  the  facts  of  the  case 
are  fulh^  stated. 

The  V  ice- Chancellor  having  refused  to  grant  a 
writ  of  prohibition,  the  applicant  appealed. 

The  application  below,  and  the  present  appli- 
cation, were  made  ex  parte. 

Dr.  Stephens,  Q.G.  and  Phdllimore,  in  support  of 
the  appeal. — ^This  application  is  made  ex  parte,  but 
in  a  case  like  this  it  is  not  necessary  to  finve  notioe. 
Be  Baiemar^  (22  L.  T.  Bep.  N.  S.  60 ;  L.  Bep.  9  Eq. 
660)  shows  that  such  a  prohibitioi^  as  we  seek  can 
be  issued  by  the  Court  of  Chancery  out  of  term. 
This  is  the  proper  time  to  take  obiections  to  the 
character  of  the  promoter,  for  when  once  the 
bishop  has  issued  the  conmiission  the  promoter 
alone  nas  the  control  of  the  proceedings,  and  it  is 
then  too  late  to  raise  objections  against  the  pro- 
'  meter :  Beg.  v.  Archbishop  of  Oanterbury  (6  E.  k  B. 
546).  The  Act  requires  tne  bishop  to  give  fourteen 
days'  notice  before  issuing  the  commission,  and  to 
state  the  name  and  residence  of  the  promoter. 
The  object  of  that  provision  is  clearly  to  give  the 
accused  an  opportunity  of  raising  the  objection 
that  the  promoter  is  not  a  fit  ana  proper  person. 
It  is  true  that  the  Act  gives  the  bisnop  a  dis- 
cretionary power  to  issue  the  comndssion  or  not, 
but  he  is  bound  to  exercise  the  discretion  in  a 
judicial  manner,  and  Elphmstone  v.  Purchas  (23 
L.  T.  Bep.  N.  S.  285 ;  L.  Kep.  3  P.  C.  245)  shows 
that  the  bishop  is  bound  to  decide  judicially  as  to 
the  position  of  the  promoter.  If  a  derk  in  holy 
orders,  against  whom  charges  are  brought  under 
the  Chur^  Discipline  Act,  cannot  obtain  a  prohi- 
bition to  restrain  the  issuing  of  the  commission 
till  he  has  been  heard  before  the  bishop,  as  to  ob- 
jections which  he  wishes  to  raise  as  to  the  fitness 
of  the  promoter,  charges  may  be  made  by  a  man 
of  straw  who  will  be  unable  to  pay  the  costs  when, 
after  all  the  expense  of  the  commission  has  been 
incurred,  the  charges  are  proved  to  be  groundless. 
They  also  referred  to 

Martin  v.  Maehonoehie,  L.  Bep.  2  A.  A  E.  116, 128 ; 

Poole  V.  'fhe  Bishop  of  London.  5  Jur.  N.  S.  522 ; 

Reg.  V.  The  Bishop  of  Chichester,  2  E.  &  E.  209. 

The  LoBD  Chancellor  (Selbome). — ^This  appli- 
cation  appears  to  me  to  be  quite  unfounded,  and 
absolntely  frivolous.  The  statute  imposes  upon 
the  bishop  the  duty,  in  what  he  may  consider  a 
proper  case,  of  issmns  a  commission  of  inquiry ; 
and  that  he  may  do  in  the  language  of  the  statute  (a) 
either  **  upon  the  application  of  any  party  com- 

(a)  The  8rd  seotion  of  the  Ohnzoh  Diseipline  Aot 
(8  &  4  Yiot.  0. 86)  is  as  follows :  "  That  in  every  case  of 
any  olerk  in  holy  orders  who  may  be  charged  with  any 
offence  against  the  laws  ecdecdastioal,  it  shall  be  lawf m 
for  the  biahop  of  the  diocese  within  which  the  offence  is 
alleged  or  reported  to  have  been  committed,  on^  the 
appucation  en  any  party  complaining  thereof,  or,  if  he 
shall  think  fit,  of  his  own  mere  motion,  to  isBne  a  com- 
mission under  his  hand  and  seal  to  five  persons,  of  whom 
one  shall  be  his  vicar-general,  or  an  arcndeaoon  or  rural 
dean  within  the  diocese,  for  the  purpose  of  making  inquiry 
as  to  the  grounds  of  such  charge  or  report.  Provided 
always,  that  notioe  of  the  intention  to  issue  such  com. 
mission,  under  the  hand  of  the  bishop,  containing  an 
intimation  of  the  nature  of  the  offence,  tcjgether  with  the 
name,  addition,  and  residence  <k  the  party  on  whose 
application  or  motion  such  commission  snail  be  about  to 
issue,  shall  be  sent  by  tiie  bishop  to  the  party  accused 
fourteen  days  at  least  before  such  commission  shall 
issue." 


884 


MAGISTRATES*  CASES. 


Oean.] 


Bbo.  v.  Oastub. 


[Q.B. 


plaming  of  an  offence  alleged  to  have  been  com- 
mitted, or,  if  he  shall  ihixS.  fit,  on  his  own  mere 
motion."  I  have  a  very  serious  doubt  whether  it 
would  be  competent  for  the  bishop  to  refuse  to  en- 
tertain an  application  from  any  party,  because  the 
statute  says,  any  party  who  thinks  fit  to  complain 
may  make  the  application.  Doubtless  it  is  for  the 
bishop  to  exercise  a  discretion  whether  he  will 
issue  the  commission  or  not  when  he  has  received 
the  application  from  a  party,  or  when  he  is  minded 
to  do  it  upon  his  own  motion.  The  present  appli- 
cation asks  the  oourt  to  restrain  the  bishop  irom 
doing  the  very  thing  which  the  statute  gives  him 
rarisdiction  to  do,  on  the  ground  that  he  has  not 
done  something  else  which  the  statute  does  not 
directly  or  indirectly  make  it  his  duty  to  do, 
because  the  statute  nowhere  either  reauires  certain 
conditions  to  enable  the  party  to  make  any  appli- 
cation— and  it  says  "any  party" — nor  does  it 
impose  upon  the  bishop,  at  the  instance  of  the 
person  accused,  the  duty  of  entering  into  a  preli- 
minary inquiry  of  any  sort  or  kind  in  which  that 
party  shall  oe  heard  against  the  issuing  of  a  com- 
mission. I  have  alwavs  understood  that,  as  things 
are  under  the  Church  Discipline  Act,  it  is  suffi- 
ciently onerous,  both  to  the  parties  accused  and  to 
those  who  promote  proceedings,  to  have  to  go  to 
the  expense  of  a  double  inquiry,  first  before  the 
commissioners,  and  afterwards  in  oourt.  But  this 
proposal  is  to  compel  a  treble  inquiry,  and  at 
the  instance  of  the  person  accused,  to  enable 
him  to  turn  the  tables  upon  the  accuser,  and  to 
require  the  bishop  to  hear,  and  if  to  hear  I  should 
think  to  receive,  evidence  upon  any  possible  impu- 
tation which  maybe  made  upon  tne  promoter's 
character.  As  1  said  at  the  beginning,  I  look 
upon  this  application  aE  not  only  groundless  but 
frivolous,  and  of  course  it  must  be  refused. 

Lord  Justice  Mbllish. — I  am  entirely  of  the 
same  opinion.  The  Question  turns  expressly  upon 
the  construction  of  tne  statute.  There  is  nothing 
extraordinary  in  the  first  proceeding  in  a  suit 
being  made  ex  ptwie.  Almost  all  proceedings  are 
ex  parte  in  the  first  instance.  Take  for  example 
an  application  for  a  warrant,  or  the  issuing  of  a 
writ,  or  the  preliminanr  process  before  a  grand 
jury ;  it  is  quite  in  accordance  with  our  law  that  the 
first  issue  of  a  proceeding  should  be  ex  parte.  Well 
then,  I  will  assume  what  is  not  quite  certain  on 
the  construction  of  the  section,  that  the  bishop  has  a 
discretion  on  account  of  the  character  of  the  pro- 
moter to  refuse  to  issue  a  commission.  I  say  it  is 
not  cruite  certain,  because  the  words  are :  "  It 
shall  De  lawful "  for  the  bishop  to  do  it,  and  those 
words  are  very  often  considered  to  be  compulsory. 
But  I  will  assume  that,  fur  this  purpose,  he  has  a 
discretion,yet  when  we  see  that  he  may  do  it  either 
on  the  application  of  any  person,  or  on  his  own 
mere  motion,  what  is  there  in  those  words  that 
can  for  a  moment  suggest  that  the  party  accused 
is  to  be  entitled  to  be  heard  as  to  whether  the  pro- 
moter is  a  fit  and  proper  person  upon  whose 
motion  to  issue  the  commission  or  not,  the  statute 
not  in  the  least  degree  showing  what  are  the 
objections  (if  any  objections  are  to  be  made)  which 
may  be  made  P  What  was  principally  relied  upon 
by  the  applicant  was  the  proviso  at  the  end  of  the 
section,  namely,  that  fourteen  days'  notice  of  the 
issuing  of  the  commission  should  be  given  to  the 
parties  accused,  together  with  the  name^  and 
description  of  the  person  who  has  made  the  appli. 
cation.     It  appears  to  me  quite  clear  that  that 


notice  is  given  to  the  party,  simply  that  he  may  be 
able,  when  he  comes  before  tne  commissioners, 
properly  to  make  his  defence.  Of  course  he  ought 
to  nave  that  sufficient  notice  before  the  commis- 
sioners meet ;  it  is  quite  right  that  he  should  have 
such  a  notice  of  who  the  person  is  who  brings  the 
accusation  against  him,  because  that  may  be  very 
material  matter  for  him  in  framing  his  defence,  I 
entirely  agree  with  the  Lord  Chancellor,  that 
there  really  is'  not  the  least  ground  for  this  appli- 
cation. 

Solicitors :  Brooks,  Tanner,  and  Jenkins. 


COUBT  OF  QXTESH'8  BSNCE. 

Reported  bj  J.  Shobtt  and  M.  W.  McKkjub,  Eeqra., 

Barristen-at-lAw. 


Thur8da/y,Ja/n.  15, 1874. 

Beg.  v.  Oastler. 

Bemoval  of  mdictinerd-  into  Queen*  s  Bench  by  cer' 
iioraH — Costs  of  mroseevMon — Whether  necessary 
thai  prosecutor  shotdd  he  a  **  party  grievecT* — 
5^6  WiU.  ^  If.,  c.  11,  «.  3—16  &  17  Vict. 
c.  30,  «.  5. 
Sect.  5  0/16  ^  17  Vict.  c.  30,  after  recitmg  that  "it 
is  expedient  to  make  further  provision  for  pre- 
venting  the  vexatious  removal  of  i/ndictmanis 
into  the  court  of  Queen^s  Bench,**  enacts  **  Ihat 
tohenever  amy  writ  of  certiorari  to  remove  a» 
indictmewt  into  the  said  cowrt,  shall  he  awarded 
at  the  insta/nce  of  a  defendant  or  defenda/ntSf  the 
recognizance  now  by  Ioajo  required  to  he  entered  into 
before  the  aUowa/nce  of  such  writ  shaU  contain 
the  further  provision  following,  thai  is  to  say,  thai 
the  defendant  or  defendants,  in  case  he  or  {hey 
shaXl  be  convicted,  shaU  pay  to  the  prosecutor  his 
costs  incurred  subsequent  to  the  removal  of  such 
indictment,"  ^c. 
This  ena^imsnt  is  general  in  its  application,  amS 
renders  it  unnecessary  that  the  prosecutor,  in- 
order  to  be  entitled  to  the  payment  of  his  costs, 
should  he "  the  party  grieved  or  injured,"  as  re- 
quired by  b  ^  6  WiU.  Sr  M.  c.M,  s.  3. 
In  this  case  the  defenduit  had  been  indicted  for 
obstructing  certain  highways,  and  had  been  found 
guilty  on  certain  counts  of  the  indictment. 

E,  Clarke  now  moved  to  set  aside  a  side  bar  rule 
which  had  been  obtained  on  the  part  of  the  prose- 
cution to  tax- the  costs,  on  the  ground  that  the  pro- 
secutor was  not  a  "  party  grieved"  within  the  mean- 
ing of  sect.  3  of  5  &  6  W .  &  M.  c.  11 ,  which  provided 
that  "  if  the  defendant  prosecuting  such  writs  of 
certiorari  be  convicted  or  the  offence  for  which  he 
was  indicted,  then  the  said  Court  of  King's  Bench 
shall  give  reasonable  costs  to  the  prosecutor,  if  he 
be  the  party  grieved  or  injured,  or  be  a  justice  of 
the  peace,  mayor,  bailiff,  constable,  headoorou^h, 
tytheman,  churchwarden,  or  overseer  of  the  poor, 
or  any  other  civil  officer,  who  shall  prosecute  upon 
the  account  of  any  fact  committed  or  done,  thai 
concerned  him  or  them  as  officer  or  officers,  to 
prosecute  or  present,  which  costs  shall  be  taxed 
according  to  tne  course  of  the  said  court,  and  that 
the  prosecutor,  for  the  recovery  of  such  costs,  shall 
within  ten  days  after  demand  made  of  the  defen- 
dant, and  refusal  of  payment  on  oath,  have  an 
attachment  granted  against  the. defendant  by  the 
said  court  for  such  his  contempt ;  and  that  the 
said  recognisance  shall  not  be  discharged  till  the 
costs  so  taxed  shall  be  paid."  [Blackbubk,  J. — Is 
1  there  not  a  later  statute  dealing  with  the  reoog- 
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oisanoes  to  be  entered  into  where  indiotmentB  are 
lemoved  into  this  court  by  eeritoraari  f]    16  &  17 
Vict,  a  80  8.  5,  enacts  tbi^  "  wheneyer  any  writ 
of  ctrHortxri  to  remoye  an  indictment  into  the 
and  court  shall  be  awarded  at  the  instance  of  a 
defendant  or  defendants,  the  recoffnisanoe  now  by 
law  recraired  to  be  entered  into  oefore  the  allow- 
ance  ol  such  writ  shall  contain  the  further  pro- 
Tision  following,  that  is  to  say,  that  the  defendant 
or  defendants,  in  case  he  or  they  shall   be  con- 
victed, shall  pay  to  the  prosecutor  his  costs,  in- 
clined subseauent  to  the  remoyal  of  such  indict- 
ment ;  and  wneneyer  any  such  writ  of  cerHoraH 
ahaU  be  awarded  at  the  instance  of  the  prosecutor, 
the  said  prosecutor  shall  enter  into  a  recognisance 
(to   be   acknowledged    in    like    manner    as    is 
now  required   in   cases  of  writs  of    certiorari, 
awarded  at  the  instance  of  a  defendant)  with  the 
condition  following,  that  is  to  say,  that  the  said 
prosecutor  shall  pay  to  the  defendant  or  defendants 
m  case  he  or  they  shall  be  acquitted,  his  or  their 
costs  incurred  subseq^nent  to  such  remoyal."    This 
statute  must  be  read  m  connection  with  the  former 
one,  and  does  not  do  away  with  the  condition  that 
the  prosecutor,  in  order  to  be  entitled  to  his  costs, 
shoold  be  the  "party  grieyed."    [Blackbubn. — 
Bat  you  seek  to  make  out  that  the  latter  enact- 
ment, which  is  perfectly  general  in  its  terms,  is  to 
be  limited  by  the  former.]    The  object  of  the  latter 
statute  was  to  giye  increased  security  for  the  pay- 
ment of  the  costs  of  the  prosecution,  but  not  to 
entitle  to  payment  a  party  who  was  not  entitled 
previously.     [Blackbubk. — Sect.  5  of  the  latter 
Act  bcjRins  with  a  recital  that  "  It  is  expedient  to 
make  mrther  proyisiou  for  preyenting  the  yexa- 
tious  remoyal  of  indictments  into  the  Court  of 
Queen's  Bench ;"  and  the  terms  of  the  enactment 
apply  to  all  such  remoyals.]     If  the  condition 
annexed  by  the  old  Act  had  been  intended  to  be 
abolished,  it  would  haye  been  expressly  repealed. 

Blackbukn,  J. — I  am  clearly  of  opinion  that  the 
5th  sect,  of  16  &  17  Yict  c.  80,  applies  to  all 
removals  of  indictments  into  this  court  by 
certiarai  i.    There  will,  therefore,  be  no  rule. 

QuADr  and  Abchibald,  JJ.,  concurred. 

BuUrefiued. 

Attorneys  for  defendant.  Ford  and  Lloyd, 


Wednesday,  Jem.  21, 1874. 
Habdikg  (app.)  17.  Hbadington  (resp.) 

TcU  gate — Person  d/rwing  oner  his  ovm  lamd  rotmd 
ihe  gate — Evasion  of  UaibiUty — Highways  Twrn- 
pike  Act  1822  (3  Oeo.  4,  c.  126),  s.  41. 

By  sect,  41  of  the  Highways  Turnpike  Act  1822,  a 
penary  is  imposed  wpon  amy  person  who  shaU, 
with  a  horse  or  ewrriage,  go  off  or  pass  from  amy 
turnpike  road,  through  or  over  any  tand  or  ground 
near  or  adjoining  thereto  (not  being  a  public 
highway,  and  such  person  not  being  the  owner  or 
occupier,  or  servant,  or  one  of  the  family  of  the 
owner  or  oecwpier  of  such  land  or  ground),  ufith 
intent  to  evaae  the  payment  of  toUs;  or  if  any 
person  shaU  do  any  other  act  whatever  in  order  or 
Ufith  intent  to  evade  the  payment  of  toUs,  and 
whereby  the  same  shaU  be  evaded. 

The  respondent  cut  a  senU'circular  road  over  land 
occupied  by  him,  round  a  toU  gate  ;  he  fenced  each 
side,  and  put  a  gate  a^sross  the  middle  of  the  road, 
bui  left  no  commwnicaHon  from  this  semidreuUvr 
road  to  his  land  adjoining.    He  made  this  road, 

Hag.  Oas.— Yol.  YIIL 


and  drove  along  through  the  gate  mentioned,  with 

intent^  to  evade  payment  of  the  toU  which  he  would 

hone  incurred  by  passing  through  the  toUgate . 
Held,  that  this  was  a  successful  evasion  of  (iahUity 

for  the  toU,  and  that  the  respondent  could  not  be 

convicted  under  this  section. 
Tms  was  a  case  stated  under  20  &  21  Yict.  c.  43, 
by  three  justices  of  the  peace  in  and  for  the  county 
of  Berks,  for  the  purpose  of  obtaining  the  opinion 
of  the  court  on  the  question  of  law  which  arose 
as  hereinafter  stated. 

Upon  the  hearing  of  the,  information,  it  was 
admitted  hj  the  respondent  that  the  Maiden- 
head turnpike  trustees,  who  are  appointed  by 
yirtue  of  the  Maidenhead  Turnpike  Boad  Act 
18^6  (7  Qeo.  4,  c.  Ixx.),  (a  plain  copy  of  the 
said  Act,  which  has  been  continued  by  the 
Act  passed  annually  for  that  purpose,  vras  also 
admitted  by  the  respondent),  are  duly  authorised 
to  erect  the  Maidenhead  Thicket  Toll  Gate,  on  the 
said  Maidenhead  turnpike  road,  in  the  parish  of 
Oookham,  in  the  county  of  Berks,  and  may  demand 
toll  for  the  passage  of  yehicles  along  the  said  road, 
but  not  for  the  passafi;e  of  yehicles  not  passing, 
aboye  100  yards  upon  the  said  road. 

It  was  alse  adnutted  by  the  respondent  that  the 
provisions  of  the  statute  3  Qeo.  4,'c.  126,  are 
applicable  to  the  Maidenhead  turnpike  road. 

It  was  proyed  in  eyidenoe,  and  found  by  the 
justices  as  facts,  that  the  appellant,  Charles  Har- 
ding, is  the  suryeyor  to  the  Maidenhead  Turnpike 
Boad  Trustees,  and  had  the  management  of  the 
said  turnpike  road. 

That  upon  the  said  turnpike  road,  which  is  the 
high  road  between  Beading  and  Maidenhead,  there 
has  been  erected,  for  thirty  years,  a  toll  house 
known  as  the  Maidenhmd  "Riicket  Toll  House. 

That  tne  respondent  is  the  resident  occupier  of 
a  farm  i^  the  parish  of  Wargraye,  and  about  five 
years  ago  became  the  occupier  of  the  Highway 
Farm,  which  iS^Joins  the  said  Maidenhead  turnpike 
road  on  the  north  side  of  it,  and  extends  on  the 
east  side  of  the  Maidenhead  Thicket  Qate  for  a 
distance  of  upwards  of  half  a  mile,  and  on  the  west 
side  of  the  said  gate  for  a  distance  of  about  160 
yards.  That  there  are  no  ^tes  from  the  turnpike 
road  on  to  the  Highway  Farm,  on  the  Beading 
side  of  the  Thicket  Toll  Gate,  between  the  Thicket 
and  the  toU  gate,  a  distance  of  about  160  yards,  nor 
on  the  Mai&nhead  side  of  the  toll  gate  for  150 
yards  and  upwards  from  the  Thicket  Toll  Gkite. 

Until  about  three  years  ago  the  hedge  of  High- 
way Farm,  near  the  toll  gate,  continued  in  an 
unbroken  line  parallel  with  the  turnpike  road,  on 
the  north  side  of  it. 

The  respondent,  about  three  years  ago,  cut  the 
hedge  of  the  Highway  Farm,  adjoining  the  turn- 
pike TOBd,  in  two  places,  one  on  the  east  and  one 
on  the  west  side  of  the  toll  gate,  at  a  distance  of 
20  feet  from  the  toll  sate ;  he  at  the  same  time 
made  a  road  26  feet  wide  oyer  the  land  which  for- 
merly was  used  as  a  part  of  Highway  Farm,  to 
connect  these  openings,  and  made  a  post  and  rail 
fence  filled  with  bushes,  on  the  respondent's  road ; 
the  road  thus  made  was  a  semicircle,  the  middle 
of  whidi  was  the  gate  herein  mentioned. 

There  are  no  gates  at  the  openings  of  the  respon- 
dent's road  on  to  the  Maidenhead  turnpike  road. 
The  said  road  was  metalled  and  grayelled  when  it 
was  first  made. 

The  only  means  of  preyenting  the  free  pas- 
sage of  passengers  oyer  the  said  road  is  a  gate 
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placed  across  the  middle  of  the  road.  The  public 
oaye,  since  the  making  of  the  said  road,  had  free 
use  of  the  said  road,  with  the  exception  onlr  of  the 
right  of  passing  through  the  gate  placed  there- 
upon, at  pleasure.  The  said  gate,  at  the  time  it 
was  BO  placed  as  aforesaid,  was  fitted  with  a  lock, 
and  the  respondent  at  the  same  time  gave  to  the 
collector  of  tolls  appointed  by  the  said  trustees,  and 
who  lived  at  the  said  toll  gate,  a  key  of  the  said 
lock,  which  was  received  by  him  in  order  that  he, 
the  said  collector,  or  the  collector  for  the  time 
being,  inight  keep  the  said  gate  locked  at  his  will, 
80  as  to  prevent  anv  persons  other  than  respondent 
passing  over  and  along  the  said  road. 

The  respondent's  road  is  not  capable  of  being 
used  as  an  entrance  to  Highway  Farm  in  any  way 
whatever,  and  it  was  made  and  has  been  sinoe 
occasionally  used  by  him  and  his  servants  only, 
for  the  purpose  of  enabling  him  to  avoid  passing 
through  the  toll  gate,  and  of  evading  the  payment 
of  toll.  Until  the  said  road  was  made,  the  respon- 
dent duly  paid  toll  when  he  passed  through  the 
toll  gate,  but  since  the  said  road  has  been  made 
he  Ims  passed  over  the  road  made  by  him,  instead 
of  passmg  through  the  toll  gate,  and  haa  wholly 
refused  to  pay  toll. 

That  on  the  3rd  April  1872,  the  respondent  drove 
a  chaise,  drawn  bv  one  horse,  along  the  Maiden- 
head turnpike  road  in  the  direction  firom  Beading, 
and  on  his  way  from  his  said  farm  at  Wargrave, 
and  had  travelled  more  than  100  yards  on  the  said 
road  before  he  reached  the  turning  from  the  said 
turnpike  road  to  the  respondent  s  road  on  the 
Beading  side  of  the  Thicket  Toll  Gate. 

That  when  he  approached  within  7  yards  of  the 
toll  gate  he  rapidly  drove  oEt,  and  passed  from  the 
turnpike  road  on  to  the  road  made  by  him  as 
aforesaid,  and  returned  on  to  the  turnpike  road 
about  7  yards  on  the  Maidenhead  side  of  the  toll 
gate,  having  passed  overthe  road  m%de  as  aforesaid 
with  the  intent  to  evade  the  payment  of  the  toll, 
if  toll  could  be  legally  demanded  of  him.  He  then 
continued  along  the  turnpike  road  towards  Mai- 
denhead for  several  hundred  yards,  and  did  not 
pbss  through  any  gate  belonging  to  Highway 
Farm. 

On  the  part  of  the  appellant,  it  was  contended 
that  the  respondent  should  be  convicted  under  the 
41st  section  of  3  Qeo,  4,  c.  126.  It  was  also  con- 
tended, that,  as  the  respondent  had  travelled  100 
yards  along  the  turnpike  road  before  he  turned 
from  it,  he  had  incurred  toll,  and  having  passed 
from  the  road  only  to  evade  the  payment  of  toll, 
he  should  be  convicted ;  and  that  if  the  respondent 
could  legally  pass  from  the  Maidenhead  turnpike 
road  on  the  said  road  made  by  respondent  as  afore- 
said, without  paying  the  toll,  he  could  not  return 
again  on  to  the  turnpike  road,  and  travel  100  yards 
upon  the  road,  without  being  liable  to  pay  toll. 

On  the  part  of  the  respondent  no  witnesses  were 
called,  but  it  was  contended  that,  as  occupier  of 
the  Highway  Farm,  he  could  legally  make  the 
said  road,  and  afterwards  use  the  same,  for  the 
purpose  of  evading  the  toll  gate ;  and  that  he  was 
not  liable,  under  the  circumstances,  to  pay  toll. 

The  j.ustices  were  of  opinion  that  tne  respon- 
dent had  not  been  shown  to  have  incurred  the 
liability  to  pay  toll,  and  was  entitled  to  make  and 
use  the  saia  road  for  the  purpose  of  evading  the 
toll  gate ;  and  that  he,  being  the  occupier  of  the 
land  or  ground  of  which  the  road  so  fenced  off 
formed  part,  had  not  by  using  such  road  com- 


mitted any  offence  under  the  statute  3  Qeo,  4,  c 
126,  s.  41,  and  gave  their  determination  against 
the  appellant  in  the  manner  before  stated. 

In  delivering  the  judgment  of  the  court,  refer- 
ence was  made  to  a  previous  case  in  which  the  said 
respondent  was  defendant,  the  &ct8  of  which  were,  in 
the  justices'  opinion,  identical  with  the  present  case, 
and  which  was  decided  at  the  petty  sessions  for 
the  Maidenhead  division  of  the  county  of  Berks  on 
the  14th  March  1871.  After  a  conference  with  the 
magistrate  on  the  law,  as  applicable  to  the  case 
on  that  occasion,  a  case  was  applied  for,  for  the 
opinion  of  a  Superior  Courts  and  refused  by  the 
bench.  In  delivering  the  judgment  of  the  court, 
in  the  case  now  stated,  tne  magistrates  were  of 
opinion  that,  although  the  present  case  came 
before  the  bench  as  an  original  one,  it  was  in  fact 
a  virtual  appeal  against  the  former  decision. 

Whereupon  the  opinion  of  the  Court  of  Queen's 
Bench  is  asked  whether,  upon  the  facts  hereinafter 
stated,  and  the  law  applicable  thereto,  the"  said 
justices  were  correct  m  their  determination  as 
aforesaid. 

If  the  Court  of  Queen's  Bench  is  of  opinion  that 
they  were  correct,  the  complaint  is  to  stand  dis- 
missed. 

If  the  said  court  is  of  opinion  that  they  were 
not  correct,  the  case  is  to  be  sent  back  to  be  dealt 
with  accordingly. 

H,  D,  Qreene,  for  the  appellant. — The  local  Act, 
7  Geo.  4,  0.  hex,  enacts,  by  sect.  12,  that  the  respon- 
dents, or  a  person  appointed  by  them,  may  demand, 
receive,  ana  take  "  at  the  turnpike  or  toll  gate  and 
side  gate  now  erected,  and  to  be  continued  or  here- 
after to  be  erected  by  virtue  of  this  Act,"  certain 
tolls  therein  mentioned.    Sect.  13  provides,  "  That 
if  any  person  shall  have  paid  the  toll  hereby  autho- 
rised to  be  taken  for  the  passing  of  any  norse  or 
horses,  cattle,  beast,  carriage  or  carriages,  through 
any  of  such  turnpike  toll  ^te,  side  gate,  or  bar 
continued  or  erected  by  virtue  of  this  Act,  the 
same  horse  or  horses,  cattle,  beast,  carriage  and 
carriages    shall*    upon    a   ticket    denoting    the 
payment  thereof   on  that    day  being  produced, 
be   permitted    to    pass    and    repass    toll   free" 
through  the  same.     It  appears  from  these  two 
sections    that    the    tolls   are   payable    at     the 
gate,  and  for  passine  through  the  gate ;  but  the 
words  of  sect.  41  of  the  Highways  (Turnpike)  Act 
1822  (3  Geo.  4,  c.  126)  are  "  That  if  anjr  person 
shall  with  any  horse,  cattle,  beast,  or  carriage,  go 
off  or  pass  from  any  turnpike  road,  through  or 
over  any  land  or  ground  near  or  adjoining  thereto 
(not  being  a  public  highway,  and  such  person  not 
being  the  owner  or  occupier,  or  servant  or  one  of 
the  &mily  of  the  owner  or  occupier  of  such  land  or 
ground),  with  intent  to  evade  the  payment  of  the 
tolls  granted  by  any  Act  of  Parliament,"  ..."  or 
if  any  person  shall  do  any  other  act  whatever  in 
order  or  with  intent  to  evade  the  payment  of  all  (»> 
any  of  the  tolls,  and  whereby  the  same  shall  be 
evaded,  every  such  person  shall,  for  every  such 
offence,  forfeit  and  pay  any  sum  not  exceeding  five 
pounds."    It  was  held  under  this  section,  in  Veiich 
V.  Trustees  of  Exeter  Eoads  (8  E.  &  B.  986),  that  s 
person  was  not  liable  for  an  evasion  of  payment  of 
toll  if  he  merely  made  some  arrangement  by  wfaic^ 
he  avoided  liability  for  payment.    Here,  however, 
the  respondent  did  an  act  with  intent  to  evade  the 
payment  of  the  tolls,  he  having  incurred  the  liabi- 
lity by  passing  along  the  road  upwards  of  100 
yards,    it  was  held  by  Wightman,  J.,  in  HowMird 
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T.  PoweU  (dO  L.  J.  203,  M.  G.) ;  that  a  person  is 
liable  to  pay  toll  at  a  toll  gate  on  a  turnpike  road, 
thoogh  he  has  not  travelled  100  yards  on  the  road 
before  coming  to  the  gate,  if,  after  passing  throagh 
the  gate,  he  uses  the  road  for  a  spaoe  which 
togewer  with  that  he  has  passed  over  previously  ex- 
ceeds in  all  the  distance  of  100  yards.  From  these 
two  cases,  it  appears  that  passing  over  any  100 
yards  of  a  roaa  is  sufficient  to  incur  liability  for 
toll,  but  payment  is  to  be  made  only  at  the  gates. 
[QuAiN,  J. — ^Tour  difficulty  is,  that  respondent  is 
the  owner  or  occupier  of  this  side  road.]  That 
exemption  only  applies  to  a  person  going  off  or 
passing  from  a  turnpike  road ;  here  the  respondent 
comes  within  the  last  clause  of  sect.  41,  to  which 
there  is  no  exemption ;  he  went  off  or  passed  from 
the  turnpike  and  then  returned  to  it  again,  which 
is  induaed  in  the  description  of  "  any  other  act 
whatever,"  in  order  or  with  intent  to  evade  the 
payment  of  toll,  whereby  the  same  was  evaded. 
[Blackbubn,  J. — Here  respondent  went  off  or  passed 
from  the  road  through  or  over  land  or  ground  ad- 
joining, he  being  the  owner  of  such  land  or  ground, 
frith  intent  to  evade  payment.]  He  does  more 
than  that ;  he  turns  back  on  to  the  road  with  that 
intent.  [Blackbukn,  J. — The  evasion  is  complete 
by  that  time.]  Then  arises  the  c[uestion.  whether 
be  is  bond  fide  the  owner  or  occupier  of  the  ground. 
It  is  open  to  the  public,  except  for  the  gates. 
[Blackbubn,  J. — Whatever  motive  he  has  in  thus 
using  this  piece  of  ground,  the  case  raises  no 
question  as  to  his  bond  fide  occupation.] 

Saiwyer^  contra,  not  heard. 

Blackbubit,  J. — ^According  to  the  local  Act,  the 
tolls  of  this  road  are  leviable  only  at  this  gate.  We 
need  not  say  whether  they  become  due  and  payable 
for  any  100  yards  which  do  not  include  the  gate. 
Here  the  respondent  is  the  occupier  of  land  alon^  a 
piece  of  the  road,  which  includes  the  toll  gate ;  by 
the  4l8t  secuon  of  the  Turnpike  Act,  he  ought 
morally,  when  he  passes  100  yards  along  the  r^id, 
to  come  to  the  gate  and  pay  the  tolL  The  section 
imposes  penalties  for  any  acts  done  with  intent  to 
evade  payment,  but  at  the  same  time  the  Legis- 
lature seems  to  have  thought  that  a  person  might 
fiurly,  even  for  the  purpose  of  this  evasion,  go  off 
or  pass  from  the  road  over  his  own  land,  and  ex- 
empts such  a  person  from  the  penalty.  Here  the 
gentleman  who  occupies  the  land  adjoining  the 
turnpike  has  made  a  little  road  for  himself  round 
the  gate,  over  his  own  land.  This  he  has  admit- 
tedly done,  in  order  to  avoid  liability  for  the  toll. 
He  is  the  respondent  upon  this  information,  and 
he  is  clearly  not  within  the  early  part  of  the  41st 
section,  where  the  occupier  of  adjoining  land  is 
expressly  exempted.  Then  as  to  the  latter  part  of 
the  section,  Mr.  Greene  has  argued  that  the  act 
committed  is  not  exactly  that  provided  for  by  the 
former  part,  and  is  therefore  within  the  clause  to 
which  there  is  an  express  exemption.  There  is, 
however,  in  my  opinion,  no  ground  for  limiting  the 
exemption  to  the  first  part  of  the  section,  and 
although  I  am  sorry  for  it,  I  cannot  but  hold  that 
the  respondent's  evasion  of  toll  has  been  successful, 
and  ia  not  forbidden  by  the  Act. 

QuAiN  and  AacmBALi),  JJ.,  concurred. 

Jvdgmeni  for  respondent. 

Attorney  for  appellant,  JET.  F,  Twtnw,  Maiden- 
head. 

Attorney  for  respondent,  /.  Crowdy,  for  R.  A. 
Ward,  Maidenhead. 


ScUurday,  Jan.  24, 1874. 
Maund  (app.)  V.  Mason  (resp.) 

Poor — Persons  liable  to  swpport  relations — Children 

— Qra/ndfather  and  gramkhild—43  Eliz.  c.  2,  s,  6. 
The  word  "  children  "  in  43  Eliz,  c.  2,  s,  6,  does  not 

include  gra/ndchildren. 
A  gramdchild  is  therefore  not  botmd  to  mai/ntai/n  his 

gra/ndfather. 
Case  stated  by  justices  under  20  &  21  Yict.  c.  43. 
At  a  petty  session  of  the  peace,  holden  at  the 
police  court  in  and  for  the  city  of  Worcester,  on 
Friday,  13th  June  1873,  before  us,  the  undersigned 
John  Iiongmore  and  James  Dyson  Perrins,  being 
two  justices  acting  in  and  for  the  city  of  Worcester 
aforesaid,  Bobert  William  Heniy  Qell  Mason  (here- 
after called  the  respondent)  was  summoned  by 
Beuben  John  Maund  (hereafter  called  the  appel- 
lant), under  sect.  6  of  the  statute  43  Eliz.  c.  2,  and 
charged  for  that  the  said  Bobert  William  Henrv 
Gell  Mason  (in  the  information  laid  by  the  appel- 
lant, called  Bobert  Henry  Mason)  on  the  22nd  May 
last,  at  the  parish  of  St.  Martin  in  the  city  of 
Worcester,  being  then  and  there  a  person  of  suffi- 
cient ability  to  support  or  relieve  his  grandfather, 
Bobert  Gell,  a  poor  person  unable  to  work,  and 
chargeable  to  the  common  fund  of  the  Worcester 
Poor  Law  Union,  did  neglect  and  refuse  so  to  do. 
And  the  said  parties  respectively  being  then  present 
by  their  respective  attorneys,  the  said  charge  was 
duly  heard  by  us,  and  we  ordered  that  the  said 
summons  should  be  dismissed.  Whereupon  the 
appellant  being  dissatisfied  with  our  decision,  as 
being,  in  his  opinion,  erroneous  in  point  of  law, 
did,  pursuant  to  the  provisions  of  the  before-men- 
tioned statute,  gave  us  notice,  and  require  us  to 
state  and  sign  a  case  setting  forth  the  facts  and 
grounds  of  our  determination  upon  the  hearing 
of  the  said  complaint,  in  order  that  he  might  take 
the  opinion  thereon  of  this  honourable  court. 

Now  we,  the  said  justices,  pursuant  to  such 
notice  and  the  provisions  of  the  statute  afore- 
said, do  hereby  state  and  sign  such  case  accord- 
ingly. 

By  the  43  Eliz.  c.  2,  s.  6,  it  is  enacted  that  "  the 
father  and  grandfather,  and  the  mdther  and  grand- 
mother, and  the  children  of  every  poor,  old,  blind, 
lame  and  impotent  person,  or  other  poor  person 
not  able  to  work,  being  of  a  sufficient  ability,  shall 
at  their  own  charges  relieve  and  maintain  every 
such  poor  person. 

At  the  hearing  of  the  said  complaint  the  charge- 
ability  of  the  grandfather  and  the  sufficiency  of  the 
ability  of  his  grandson  (the  respondent)  to  relieve 
and  maintain,  was  not  disputed  on  the  part  of  the 
respondent,  but  his  liabihty  as  a  grandchild  was 
denied  on  the  ground  that  the  word  "  children " 
only  was  mentioned  in  the  statute.  It  was  con- 
tended on  the  part  of  the  appellant  that  the  word 
"children"  should  be  construed  to  mean  and 
include  a  grandchild,  and  that  the  respondent 
should  be  accordinglv  held  liable  to  relieve  and 
maintain  his  grandfather. 

Having  heard  the  attorneys  for  the  appellant 
and  respondent,  and  considered  the  words  of  the 
statute,  we  were  of  opinion  that  thev  did  not  create 
a  liability  upon  grandchildren,  and  we  gave  our 
determination  in  the  respondent's  favour. 

Our  opinion  was  based  upon  the  following 
reasons : 

1.  That  the  statute  specially  enumerates  thei 
degrees  of  relationship  which  shall  create  a  liability 
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to  relieve  and  maintain  amongst  which  grand- 
children are  not  included. 

2.  That  if  the  Legislature  had  intended  to  extend 
the  liability  to  grandchildren,  the  words  "and 
grandchildren  *'  would  have  been  added  after  the 
word  "  children." 

3.  That  as  the  statute  imposes  a  substantial 
liability  not  imposed  at  common  law,  and  in 
default  of  obeying  an  order  creates  a  criminal 
liability  also,  we  did  not  feel  at  liberty  to  construe 
its  words  as  extending  to  a  class  of  relations  not 
made  liable  expressly  or  by  necessary  implica- 
tion. 

4.  That  there  is  no  latitude  in  the  wording  of 
the  statute  admitting  the  importation  of  a  lia- 
bility upon  persons  in  any  other  degree  of  rela- 
tionship than  those  enumerated. 

And  we  submit  forthe  opinion  of  this  honourable 

court  whether  our  determination  was  correct  in 

point  of  law  as  aforesaid,  or  as  to  what  should  be 

done  in  the  premises. 

Given  unaer  our  hands  the  23rd  June  1873. 

John  Longmoab. 

J.  Dyson  Pbbsins. 

43  Eliz.  c.  2,  s.  6,  enacts  : 

That  the  father  and  ffrandf ather,  and  the  mother  and 
grandmother,  and  the  children  of  every  poor,  old,  blind, 
uune,  and  impotent  person,  or  other  poor  person  not  able 
to  work,  being  of  sufficient  ability,  shall  at  their  own 
charges  relieve  and  maintaiTi  every  snoh  poor  person,  in 
that  manner  and  according  to  that  rate,  as  by  the  jnstioea 
of  the  peace  of  that  connty  where  saoh  snfficient  persons 
dwell,  or  the  greater  number  of  them,  at  their  general 
quarter  aeflsions  shall  be  assessed ;  upon  pain  that  every 
one  of  them  shall  forfeit  twen^  shilUngs  for  every 
month  which  they  shall  fail  therein. 

Anstie,  for  the  appellant,  contended  that  the 
word  "  children  "  included  grandchildren.  This 
interpretation  has  often  been  given  in  cases  re- 
lating to  wills.  [Blackbu&n,  J. — But  has  any 
statute  been  so  int^reted  P]  No ;  but  the  courts 
would  not  have  so  construed  the  word  in  wiUs 
unless  that  was  a  common  and  ordinary  meaning 
of  it.  [QuAiN,  J.— I  see  that  in  sect.  78  of  4  &  5 
Will.  4,  c.  76,  which  is  an  Act  in  pari  materid,  the 
words  are,  "father,  ^rand&ther,  mother,  grand- 
mother, child  or  children,"  omitting  the  word 
^grandchildren.]  In  Walton  v.  Sparine,  reported 
in  Comberbach's  Bep.  321,  Bulstrode,  J.,  cited 
«  Qercvrd*8  case,  and  said,  "  the  word  children  in  the 
statute  is  extended  to  jn*andchildren,  because  there 
is  the  same  natural  a&ction."  [Blacilbubn,  J. — 
That  dictum  was  quite  irrelevant  to  the  deci- 
Bion»]  It  must  be  confessed  that  this  dictum  is 
not  found  in  the  report  of  the  same  case  in 
Skinner's  Bep.  p.  556 ;  and,  moreover,  Holt,  C. J., 
in  the  last-mentioned  report,  says:  "This  ought 
not  to  be  understood,  uUnra  John,  his  wife  and 
children,  and  ought  not  to  be  extended  to  grand- 
children." 

Bosanquet,  for  the  respondent,  |  ointed  out  that 
the  Act  of  43  Eliz  c.  2,  was  only  an  extension  of  a 
previous  statute  of  39  Eliz.,  in  which  the  words 
were  "  parents  and  children."  The  Act  of  43  Eliz. 
instead  of  the  word  parents,  uses  the  more  exten- 
sive words  "  father  and  grandfather,  mother  and 
grandmother,"  but  leaver  the  word  "children" 
unaltered. 

Blackburn,  J. — ^The  fact  last  mentioned  fur- 
nishes an  additional  reason  for  holding  that  the  word 
"  children  "  must  be  limited  to  "  chiSren  "  strictly 
so  called,  and  we  cannot  extend  it  so  as  to~  include 
grandchildren.    It  is  for  the  Legislature  to  do  so 


if  it  thinks  it  ought  to  be  done.    Our  judgment 
must  be  for  the  respondent. 

QuAiK  and  Archibald,  JJ.,  concurred. 

Judamentfor  respondent. 

Attorney  for  appellant,  Knott,  Worcester. 


Saturdayt  Jan.  24, 1874. 
MuLLiNS  (app.)  V,  Collins  (resp.). 

Liomsvng  Act  (35  ^  36  Vict,  c  74)  «.  W.—Svpply- 
vng  liquor  to  constaile  on  diUy^^LiabiUty  ofvuuter 
for  act  of  his  serva/nt 

Sect.  16  of  the  Licensing  Ad  1872  (35  ^  36  VieL 
c.  74)  enacts  that  "  if  a/ny  Ueensed  person  .... 

^  stippUes  amy  Uquor  or  refreshment,  whMher  by  iO(xy 
of  gift  or  sale,  to  any  oonstahle  on  duty,  unless  by 
authority  of  some  superior  officer  of  svtch  eon- 
stable,**  ne  shaU  be  liahle  to  a  penalty. 

The  serva/nt  of  a  licensed  person  honing  supplied  to 
a   constable  yn  uniform  and  on  diuty  a  certain 

nntity  of  brandy,  in  the  ordinary  course  of 
Iness : 
Held,  that  the  master  was  Uahle  to  the  penalty  int* 
posed  by  the,  stattUe,  personal  knowledge  on  ihe 
part  of  the  master  not  being  necessary  to  consti- 
tute the  offence. 
Oase  stated  by  justices  under  20  &  21  Yict.  c.  43. 
At  a  petty  sessions  holden  at  tl\e  sessions  house 
in  Gullompton,  in  and  for  the  division  of  Gul- 
lompton,  m  the  county  of  Devon,  on  the  26 A 
May  1873,  an  information  preferred  by  Bicbard 
G-eorge  Collins,  superintendent  of  police  for  the 
division  of  Cullompton  aforesaid  (hereinafter  called 
the  respondent),  against  William  Mullins  (herein- 
after ciuled  the  appellant),  under  sect.  16  of  the 
Licensing  Act  18/2,  charging  for  that  the  said 
William  Mullins,  on  the  7th  Mav  1873,  at  the 
parish  of  Cullompton,  in  the  said  county,  then 
being  a  person  duly  licensed  to  sell  by  retail  ez- 
ciseable  liquors  in  his  house  and  premises  there 
situate,  unlawfully  did  supply  certain  liquor 
called  brandy,  by  way  of  sale,  to  a  certain  con- 
stable on  duty  called  Kobert  George  Joint,  without 
the  authority  of  some  superintendent  officer  of 
such  constable,  was  heard  and  determined  by  us, 
the  said  parties  respectively  being  then  present  ; 
and  upon  such  hearing  we  were  unanimously  of 
opinion  that  the  offence  was  proved  ;  but  in  con- 
sideration of  the  respectability  of  the  appellant, 
and  of  the  liquor  not  having  been  supplied  person- 
ally by  him,  were  unwilling  to  convict  and  fine, 
and  therefore  recommended  that  appellant  pay  the 
costs,  and  that  the  case  be  then  withdrawn.  The 
appellant  having  immediately  refused  to  pay  any 
costs  whatever,  and  his  advocate  having  stated  faia 
desire  and  intention  to  apply  for  a  case  upon  the 
points  raised  by  him  hereinafter  mentioned,  we 
thereupon  convicted  the  appellant  of  the  said  of- 
fence, but  directed  that  the  conviction  should  not  be 
indorsed  upon  his  license;  and  in  order  that  he 
might  have  the  opportunity  of  having  a  case  stated, 
and  at  the  request  of  the  appellant's  advocate  (who 
suggested  a  nominal  fine  of  6d.  and  costs  being  im- 
posed in  order  to  entitle  him  to  a  case)  we  directed 
a  nominal  sum  of  6d.  or  Is.  or  the  lowest  com- 
petent sum  to  be  added  to  the  costs,  and  the 
amount  thereof  to  be  entered  as  the  fine  im- 
posed, and  consented  to  grant  a  case  accord- 
ingly. Our  clerk,  finding  that  under  sect.  67  of 
the  Licensing  Act  1872,  tne  penalty  could  not  be 
mitigated  or  reduced  to  a  less  sum  than  20s., 
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added  Uie  sum  of  9«.  to  the  ooets  of  11«.,  in  ordor 
to  make  up  the  peiudlr^  to  the  said  som  of  20^. 
for  which  sum  the  oonviction  has  been  drawn  up 
and  signed  bv  us.    And  whereas  the  appellant 
bem^  fissatisned  with  our  determination  upon  the 
hearing  of  the  said  information,  as  being  erroneous 
in  point  of  law,  hath,  pursuant  to  sect.  2  of  the 
said  statute  20  &  21  Vict.  o.  43,  duly  applied  to 
as  in  writing  to  state  and  sign  a  case  setting  forth 
the  facts  and  the  ground  of  such  our  determina- 
tion as  aforesaid,  for  the  opinion  of  this  court, 
and  hath  duly  entered  into  a  recognizance  as 
required  by  the  said  statute  in  that  behalf;  now. 
therefore,  we  the  said  justices,  in  compliance  with 
the  said  application  ana  the  provisions  of  tiie  said 
statute,  do  nereby  state  and  si^  the  following  case. 
Upon  the  hearing  of  the  information  it  was 
proved  on  the  port  of  the  respondent,  and  found 
as  a  fact,  that  the  constable  Bobt.  Geo.  Joint,  was 
on  duty  in  Gullompton  on  the  7th  May  1873,  on 
tiie  occasion  of  the  fair  there,  having  been  specially 
ordered  there  (from  his  re^^ular  station  at  Kentis- 
beare,  about  four  miles  distant),  for  special  duty 
on  the  said  dav,  commencing  at  nine  o'clock  in  the 
morning  of  tne  said  day;  that  the  appellant's 
boose  was  in  his  district  of  duty  for  such  day ; 
that  whilst  on  dutv  and  in  uniform  on  the  said  day, 
and  about  three  o  clock  in  the  afternoon  he  visited 
the  appellant's  house  called  the  Bailway  Hotel 
in  GuUomDton,  and  was  there  supplied  by  a  female, 
whether  tne  wife  or  servant  of  the  appellant  he 
did  not  know,  with  some  brandy,  for  which  he 
paid  3d. ;   that  he  had  no  authority  from  any 
superior  officer  to  be  supplied  with  any  liquor  or 
refreshment,  and  that  he  did  not  state  to  the 
oerson  who  supplied  him  with  the  brandv  that  he 
had  any  anthonty  from  any  superior  officer,  and 
that  he  was  not  asked  the  question  whether  he 
had  any  such  authority  or  not ;  that  he  had  read 
and  signed  written  instructions  as  to  his  district 
of  duty  (which  included  the  appellant's  house)^  on 
the  day  in  question,  and  that  such  instructions 
(which  were  produced  and  put  in  evidence),  con- 
tained the  following  words :  '*  Any  constable  found 
drinking  at  any  public-house  during  the  hours 
appointed  for  his  beinff  on  duty  will  be  reported  ;" 
that  he  was  not  called  into  the  appellant's  house 
in  the  execution  of  his  duty  by  any  person  whilst 
on  duty,  and  that  he  had  voluntarily  gone  into  the 
house;  that  he  had  not  nor  had  his  superior  officer 

given  any  notice  to  the  appellant  that  he  was  on 
nty  at  Cullompton  on  the  day  in  question,  and 
that  he  was  not  asked  by  anyone  m  the  house 
whether  he  was  on  duty  or  not. 

The  appellant  called  no  witness,  but  it  was 
admitted  by  him  that  the  brandy  was  sold  and 
supplied  to  the  constable  at  his  house  by  his 
servant;  but  it  was  contended  by  him  (1)  that 
before  he  could  be  convicted  of  any  offence  under 
secL  16  of  the  Licensing  Act  1872,  it  must  be  proved 
that  such  offence  was  committed  either  by  himself 
personally  or  with  his  knowledge,  and  that  he 
most  be  actually  present  at  the  time  the  liquor 
was  supplied  to  the  constable,  or  that  the  same 
must  be  supplied  under  his  express  authority; 
(2),  that  even  assuming  it  was  not  necessary  to 
prove  that  the  offence  was  committed  by  the 
appellant  personally,  or  with  his  knowledge  or 
express  authority,  before  he  could  be  convicted  of 
the  said  offence,  it  must  be  proved  that  he 
or  liis  servants  knew  the  constable  to  be 
(m   duty    at   the    time,    when    the   liquor    was 


supplied ;  (8)  that  notwithstanding  sect.  85  of  the 
said  Licensing  Act,  and  notwithstanding  the 
appellant's  house  being  in  the  district  allottedtothe 
said  constable  as  aforesaid,  the  constable  was  not 
on  duty  at  all  when  he  entered  the  appellant's 
house,  and  that  in  fact  he  had  deserted  his  duty  at 
the  time  he  entered  the  said  house.  We,  however, 
being  of  opinion  that  the  evidence  given  before  us 
brought  the  case  within  the  operation  of  the  said 
16th  section  of  the  Licensing  Act  1872,  gave  our 
determination  against  the  appellant  in  the  manner 
before  stated,  fi,  therefore,  this  honourable  court 
should  be  of  opinion  that  our  said  judgment  was 
correct  in  point  of  law,  then  the  conviction  is  to 
stand ;  but  if  the  court  should  be  of  a  contrary 
opinion,  then  the  said  information  is  to  be  dis- 
missed.   Witness  our  hands,  &o., 

G.  M.  Makkir, 
J.  0.  Nbw. 
Poland,  for  the  appellant,  contended  that  the 
conviction  was  wrong,  because  the  liquor  was  not 
supplied  to  the  constable  with  the  defendant's 
knowledge,  and  the  knowledge  of  his  servant,  if 
she  did  know,  was  not  sufficient  to  render  the 
defendant  liable.  Sect.  16  of  the  Licensing  Act 
1872  (35  &  36  Vict.  c.  94),  under  which  the  convic- 
tion took  place,  enacts  that  "if  any  licensed 
person  (1)  knowingly  harbours,  or  knowinsly 
suffers  to  remain  on  his  premises,  any  constable 
during  anv  part  of  the  time  appointed  for  such 
constable  bemg  on  duty,  unless  for  the  purpose  of 
keeping  or  restoring  order,  or  in  execution  of  his 
duty ;  or  (2)  supplies  any  liquor  or  refreshment, 
whether  by  way  of  gift  or  sale,  to  any  constable 
on  duty  unless  by  authority  of  some  superior 
officer  of  such  constable ;  or  (3)  bribes  or  attempts 
to  bribe  any  constable,  he  shall  be  liable  to  a 
penalty  not  exceeding  for  the  first  offence  lOL,  and 
not  exceeding  for  the  second,  or  any  subsequent 
offence,  202.  Any  conviction  for  an  offence  under 
this  section  shall,  unless  the  convicting  magistrate 
or  justices  shall  otherwise  direct,  be  recorded  on 
the  lieence  of  the  person  convicted."  It  was 
clearly  the  intention  of  the  Legislature  in  this 
enactment  that  in  order  to  render  a  licensee  liable 
to  the  penalty,  the  offence  should  have  been  know- 
ingly committed  by  him — 1.6.,  committed  with  his 
own  personal  knowledge.  [Blackburn,  J. — Know- 
ledge that  the  person  supplied  was  a  constable 
mav  be  necessary ;  but  here  he  was  in  uniform, 
and  the  justices  have  in  effect  found  that  the 
female  who  supplied  the  liquor  knew  he  was  on 
duty.  Is  not  the  appellant  liable  for  the  acts  of 
his  servant  ?]  The  mere  fact  that  the  constable  was 
in  uniform  does  not  of  itself  prove  that  the  ser- 
vant must  have  known  he  was  on  dutj.  [Quain,  J . — 
Primd  fade,  the  uniform  was  sufficient  notice  that 
the  constable  was  on  duty;  had  he  .been  in  plain 
clothes  it  might  have  been  different.]  Even  sup- 
posing the  servant  knew  that  he  was  on  duty,  it 
is  submitted  that  the  servant's  knowledge  does 
not  render  the  master  liable  ;  personal  knowledge 
— a  guilty  mind — being  always  necessary  to  consti- 
tute a  criminal  offence.  In  Okaney  v.  Payne  ( 1  Q.  B. 
712)  it  was  held  a  conviction  nnder  the  Pilot  Act 
(6  Geo.  4,  c.  125),  for  continuing  in  charge  of  a 
ship  after  a  licensed  pilot  has  offered  to  take 
charge,*  must  show  on  the  face  of  it  that  the  defen- 
dant knew  of  the  offer;  for  it  is  not'  enough  to 
describe  the  offence  in  the  words  of  the  statute 
creating  the  offence  without  adding  facts  to  show 
that  defendant  was  a  party  to  it.    "  It  is  plain," 
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said  the  court  in  this  judgment  (p.  721),  **  that  the 
continuing  in  charge  of  a  ship  m  ignorance  of  a 
licensed  pilot  having  offered  to  take  it,  is  not  the 
offence ;  hut  the  offence  must  depend  on  the  know- 
ledge of  the  party  charged,  although  the  word 
"  after  "  is  the  only  word  used  in  the  section  in 
question.  [Blackburn,  J. — Knowledge  must,  no 
douht,  be  proved  wherever  the  nature  of  the 
offence  requires  knowledge.  In  the  1st  sub-section 
of  sect.  Id  of  the  Licensing  Act  1872,  the  word 
"  knowingly "  occurs  twice  ;  but  it  is  omitted 
from  sub-section  2,  under  which  the  appellant  is 
convicted.]  In  Beg,  v.  Stephens  (L.  Rep.  1 
Q.  B.  702 ;  14  L.  T.  Rep.  N.  S.  693)  where  the 
owner  of  works  carried  on  for  his  profit  by  agents, 
wasjheld  liable  to  be  indicted  for  a  publio  nuisance 
caused  by  acts  of  his  workmen  in  carrying  on  the 
works,  though  done  by  them  without  his  know- 
ledge and  contrary  to  his  general  orders,  Black- 
bum,  J.  said :  "  I  wish  to  guard  myself  against  it 
being  supposed  that  either  at  the  trial  or  now 
the  general  rule  that  a  principal  is  not  criminally 
answerable  for  the  act  of  his  agent  is  infringed. 
In  Hea/me  v.  QaeUyii  (28  L.  J.  216,  M.  C),  where  a 
penalty  of  101.  was  imposed  by  statute  on  any  person 
who  **  should  send  or  cause  to  be  sent  by  the  Great 
Western  Railway,  any  aqua  fortis,  oil  of  vitriol, 
gunpowder,  or  other  goods  of  a  dangerous  quality," 
unless  he  should  ''distinctly  mane  or  state  the 
nature  of  such  coods  on  the  outside  of  the  pack- 
age," it  was  held  that  guilty  knowledge  was  neces- 
sary to  the  commission  of  the  offence  ;  *'  for  actus 
nonfadt rewn nisi  mens  sit  rea"  And  in  Nichols 
V.  HdU  (L.  Rep.  8  C.  P.  322 ;  28  L.  T.  Rep.  N.  S. 
473),  it  was  held  that  knowledge  that  the  animal 
was  diseased  was  necessary  to  constitute  an  offence 
under  sect.  75  of  the  Contagious  Diseases  (Ani- 
mals Act  1869),  which  provides  that  every  person 
hayiuff  in  his  possession  or  under  his  cnarge  an 
animal  affectea  with  a  contagious  or  infectious 
disease,  shall,  with  all  practicable  speed,  give 
notice  to  a  police  constable  of  the  fact  of  the 
animal  being  so  affected. 

No  one  appeared  on  behalf  of  the  respondents. 

Blackbubn,  J. — I  think  it  quite  clear  that  on  the 
case  as  stated  to  us  the  justices  were  perfectly 
right  in  convicting  the  appellant.  The  Licensing 
Act  1869,  s.  16,  says,  amongst  other  things,  that 
"  if  any  licensed  person  ....  suppies  any  Uquor 
or  refreshment,  whether  by  way  of  gift  or  sale  to 
any  constable  on  duty,  unless  by  authority  of  some 
superior  officer  of  such  constable  ....  he  shall 
be  liable  to  a  penalty  not  exceeding  for  the  first 
oflence  ten  pounds,  and  not  exceeding  for  the 
second  or  any  subsequent  offence  twenty  pounds." 
Taking  the  very  words  of  the  statute,  "  supplies 
any  liquor  or  refreshment,  whether  by  way  of 


any 
gift 


or  sale  to  any  constable  on  duty ;  that  was 
exactly  what  was  done  here.  The  constable  being 
on  duty  and  in  uniform,  which  would  tell  every 
one  that  he  was  on  duty,  was  supplied  in 
the  bar  by  a  barmaid  with  brandy  for  which 
he  paid.  It  has  been  contended  that  from 
the  nature  of  the  offence  there  must  be  know- 
ledge that  the  person  supplied  is  a  constable. 
I  do  not  say  anything  as  to  that,  and  wish  care- 
fully to  avoid  expressing  any  opinion.  But  here 
there  is  ample  evidence  to  show  that  the  barmaid 
knew  what  ne  was ;  and  no  such  point  as  this  was 
attempted  to  be  made  before  the  justices.  What 
was  contended  for  before  the  justices  was  that  the 
owner  of  the  house  could  not  be  guilty  of  the 


offence  created  by  the  statute  unless  he  personally 
knew  that  the  person  supplied  was  a  constable, 
and  on  duty  at  the  time  he  was  supplied  with  the 
liquor.  Such  a  constrnctaon  as  that  would  make 
the  Act  a  dead  letter.  Whether  the  liquor  be 
supplied  by  himself  or  by  his  servant,  if  supplied 
to  a  constable  on  duty,  the  licensee  is  guilty.  Our 
judgment  must,  therefore,  be  for  the  respondents. 

QuAiN,  J. — I  am  of  iJie  same  opimon.  The 
statute  says  that  if  a  licensed  person  "supplies 
any  liquor  or  refreshment,  whether  by  way  of  ffift 
or  sale  to  any  constable  on  duty,  unless  by  auwo- 
rity  of  some  superior  officer  of  such  constable,"  he 
shall  be  liable  to  a  penalty.  We  must  look  at  the 
nature  of  the  Act  which  the  Legislature  is  dealing 
with.  How  does  a  licensed  victualler  usually 
carry  on  his  business  P  Does  he  carry  it  on  in 
person  or  by  means  of  servants  P  We  know  that 
tor  the  most  part,  such  a  business  is  carried  on  by 
means  of  servants.  Some  licensed  victuallers  have 
several  public  houses  in  different  places  at  the 
same  time.  Bearifig  in  mind,  then,  the  nature  of  the 
business  of  a  licensed  victualler,  does  the  supply 
of  brandy  to  a  constable  on  duty  by  a  servant, 
come  within  the  mischief  intended  to  be  remedied 
by  the  statute  P  I  think  it  clearly  does.  A  barmaid 
supplied  it  to  him  at  the  counter  in  the  ordinary 
way  of  her  business,  and  knowing  that  he  was  a 
constable.  If  this  is  not  an  offence  within  the  Act, 
the  Act  would  be  wholly  inoperative.  We  care- 
fully abstain  from  deciding  what  would  be  the 
case  if  she  had  been  tricked  into  believing  that  he 
was  not  a  constable,  or  that  he  was  not  on  duty, 
or  if  a  servant  had  given  him  drink  secretly  at  the 
back  door.  I  am  clearly  of  opinion  that  the  master 
would  not  be  liable  in  such  a  case.  If  the  master 
could  show  that  express  orders  had  been  given  not 
to  supply  any  constable  on  duty,  that  might  have 
been  gone  into  in  a  rebutting  case.  But  nothing 
of  that  kind  appears  here.  The  conviction  there- 
fore was  right. 

Archibald,  J. — I  am  of  the  same  opinion.    In 

?utting  the  only  safe  construction  on  the  Act  of 
Parliament,  we  are,  I  think,  doing  nothing  con- 
trary to  the  general  principle  contended  for  by  Mr. 
Poland,  that   in  order  to  constitute  a  criminal 
offence  there  must  be  a  mens  rea.    It  is  not  imma- 
terial to  see  what  was  the  object  which  the  Legis- 
lature had  in  mind  in  making  these  provisions. 
That  is  shown  by  the  general  name  given  to  the 
offences  of  which  this  is  one — "  offences  against 
pubUc  order."    As  to  harbouring  constables,  or 
suffering  them  to  remain  on  the  premises,  the 
Legislature  has  expressly  said  that  this  must  be 
done  *'  knowingly ;"  but  in  the  2nd  sub-sectian  of 
sect.  16  the  word  is  simply  "  supplies,"  the  word 
"  knowingly,"  which  was  twice  used  before,  being 
omitted.    The  intention  must  have  been  that  the 
owner  of  the  house  should  be  answerable  for  the 
ordinary  acts  of  his  servants.  .  If  the  servant  had 
been  tricked  into  the  belidP  that  the  person  sup- 
plied was  not  a  constable,  it  lay  on  the  appeUaat' 
to  show  that.    There  is  nothing  whatever  in  the 
case  to  show  that  this  was  done.    The  servant  had 
full  notice  that  the  person  whom  she  was  supplying 
was  a  constable  on  duty. 

Judgment  for  the  respondewU. 
Attorney  for  appellant,  Stretton,  for  Loosemore, 
Tiverton. 
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Be&.  V,  Sutton  Goldpieu)  ;  Bjeg.  v,  Aston. 


rQ.B. 


Jem.  17  aiid  28, 1874. 
Bb6.  v.  Sutton  Coldfield  ;  Beg.  v.  Aston. 

Qucarier  sessions — Entry  a/nd  respite  of  appeal 
subject  to  a  case — Refusal  to  express  opinion. 

Quarter  sessions  granted  am,  appUcaiion  to  enter  and 
respite  these  appeals  agavnst  poor  rates,  subject 
to  a  case  for  the  opinion  of  this  court : 

The  cowrt  heard  the  arguments,  hut,  after  eonsidero' 
tion,  and  although  no  objection  was  raised  by 
either  side,  dedmed  to  express  an  opinion  in  a 
case  reserved  on  such  a/n  order. 

Beg.  v.  Sutton  Coldpield. 

On  an  application  by  the  appellants,  the  North-. 
Western  Bailway  Company,  at  the  Warwickshire 
Epiphany  Qaarter  Sessions,  holden  at  Warwick  on 
the  olst  Dec.  1872,  to  enter  and  respite  an  appeal 
against  a  poor's  rate  made  by  the  respon^nts, 
the  churchwardens  and  overseers  of  the  parish  of 
Satton  Coldfield,  on  the  18th  Oct.  1872,  the  appli- 
cation was  granted,  subject  to  a  case  for  the  opmion 
of  the  Court  of  Queen's  Bench. 

The  Assessmeni  Committee  of  the  Aston  Union, 
who  were  the  other  respondents,  on  the  2nd  April 
1872,  duly  approved  a  valuation  list  for  the  parish 
of  Sutton  Cfoldfield,  in  which  list  the  appellants 
were  assessed  in  respect  of  their  railway  and  pre- 
mises in  the  rateable  value  of  1330L 

On  the  17th  May  1872,  the  overseers  of  the  said 
parish  duly  made  a  rate,  in  conformity  with  the 
said  valuation  list. 

On  the  3rd  Aug.  1872,  the  appellants  gave  notice 
of  objection  to  the  said  assessment  committee  and 
to  the  overseers  against  the  said  valuation  list ; 
bat)  there  was  no  meeting  of  the  assessment  com- 
mittee between  the  said  3rd  Aug.  and  the  time  of 
holding  the  said  Epiphany  Quarter  Sessions. 

On  or  about  the  30th  Sept.  1872,  the  appellants 
paid  the  rate  made  on  the  17th  May. 

On  the  18th  Oct.  1872,  the  said  overseers  duly 
made  another  poor  rate,  in  conformity  with  the 
said  valuation  list,  and  no  further  notice  of  objec- 
tion to  the  said  valuation  list  was  given  by  the 
appellants  after  the  making  of  the  last-mentioned 
rate ;  but  on  the  6th  Dec.  1872,  they  gave  notice 
of  appeal  to  the  said  quarter  sessions  against  the 
said  rate. 

At  the  said  quarter  sessions  the  appellants  made 
appUcation  to  enter  and  respite  the  said  appeal. 
It  was  objected  by  the  respondents  that  the  appel- 
lants, after  the  making  of  the  rate  appealed  against, 
bad  not,  so  far  as  it  was  concerned,  gone  before  or 
failed  to  obtain  relief  from  the  assessment  oom- 
mittee;  and  it  was  contended  that  a  notice  of 
objection  ought,  after  the  making  of  the  said  rate, 
to  have  been  given  to  the  assessment  committee 
against  the  venation  list,  as  a  condition  precedent 
to  an  appeal  against  the  rate;  and  the  case  of 
Rea.  V.  Ureal  Western  Raihoaqi  Gormam/y  (L.  Bep. 
4  Q.  B.  323 ;  20  L.  T.  Bep.  N.  S.  -^1)  was  cited, 
but  the  sessions  were  of  opinion  that  it  did  not 
apply  in  this  instance,  and  that  the  notice  of  the 
3ra  Aug.  was  a  still  ezistine  notice  of  objection. 

The  appellants  contended  that  the  rate  having 
been  made  on  a  valuation  list,  in  which  the  figures 
were  the  same,  so  far  as  they  were  concerned,  as 
when  they  gave  notice  of  objection  on  the  3rd  Aug., 
and  the  said  notice  of  objection  not  having  been 
heard  by  the  assessment  committee,  it  was  unne- 
oessary  that  they  should  again  give  notice  of 
olo'eotiQn  to  the  valuation  list,  and  the  Court  of 
Qoarter  Sesaions  entered  and  respited  the  appeal. 


If  the  court  should  be  of  opinion  that  the  Court 
of  quarter  sessions  ought  not  to  have  granted  the 
application,  the  entry  of  the  said  appeal  against 
the  said  rate  is  to  be  struck  oat. 


Beg.  v.  Aston. 

In  this  case  the  London  and  North- Westiem  Bail- 
way  Company  were  again  appellants;  and  the 
respondents  were  the  churchwardens  and  over- 
seers of  the  poor  of  the  parish  of  Aston,  in  the 
county  of  Warwickshire,  and  the  Assessment 
Committee  of  the  Aston  Union. 

On  an  application  by  the  appellants  to  the 
Warwickshire  Epiphany  Quarter  Sessions,  holden 
at  Warwick  on  the  31st  Dec.  1872,  to  enter  and 
respite  an  appeal  against  a  poor's  rate  made  by  the 
respondents,  the  churchwardens  and  overseers  of 
the  parish  of  Aston,  on  the  27th  Sept.  1872,  the 
apphcation  was  granted,  subject  to  a  case  for  the 
opinion  of  this  court. 

The.  facts  upon  which  this  appeal  was  based 
differed  from  those  in  the  previous  case  in  that 
one  rate  only  was  made  by  the  respondents  during 
the  year,  viz.,  on  the  27th  Sept.  1872.  The  valua- 
tion list  was  approved  on  the  same  day,  the  amount 
at  which  the  appellants  were  assessed  in  this^ 
parish  being  57692.  Notice  of  objection  to  the 
valuation  list  and  notice  of  appeal  to  quarter  ses- 
sions was  given  on  the  same  days,  the  3rd  Aug. 
and  the  6th  Dec.  respectively ;  and  there  was  no 
meeting  of  the  assessment  committee  between  the 
notioe  of  objection  and  the  quarter  sessions ;  the 
same  decision  was  given  and  the  same  point 
reserved. 

Staveley  Hill,  Q.C.  and  Soden,  on  behalf  of  the 
North- Western  Bailway  Company,  the  appellants, 
showed  cause  in  both  cases  against  the  rules  to  set 
aside  the  decisions  of  the  quarter  sessions,  and 
arp^ed  at  considerable  length  the  two  points 
raised,  viz.,  whether,  after  notice  of  objection 
against  an  assessment  list,  and  a  subsequent  pav- 
ment  of  a  rate  framed  in  conformity  therewith, 
fresh  notice  of  objection  against  the  list  is  neces- 
sary before  the  entxy  of  an  appeal  against  another 
rate  framed  in  conformity  with  the  same  list; 
and  also  whether,  under  the  circumstances,  the 
app^lants  had  failed  to  obtain  such  relief  in  the 
matter  as  they  deemed  just,  according  to  the  words 
of  27  &  28  Yict.  c.  39,  s.  1. 

Wills,  Q.C.,  l}ugdale,  and  BusseU  Oriffillts,  on 
behalfof  the  respondents,  the  churchwardens  and 
overseers  of  the  paiish  in  each  case,  contended 
that  the  effect  of  an  interposition  of  an  appeal  to 
the  assessment  committee  was  to  postpone  the 
next  practicable  sessions  required  by  17  Oeo.  2, 
c.  28,  s.  4,  to  the  sessions  after  the  next  meeting 
of  the  assessment  committee : 

Beg.  V.  Qua/rdioflis  of  the  Bigglesvoade  Union,  21 L.  T. 
Bep.  N.  8.  494. 

Durmg  the  argument  on  behalf  of  the  respon- 
dents, Blackburn,  J.  inquired,  upon  the  authority 
of  the  case  of  JB.  v.  Martin-cmn-Qrafton  (10  Q.  B. 
975),  handed  to  him  by  the  Master  of  the  Crown 
Office,  how  the  cases  came  to  be  stated  as  they 
were.  The  proper  course,  he  said,  would  have  been 
either  that  the  sessions  should  have  refused  to 
enter  the  appeal,  in  which  case  the  appellants* 
remedy  would  have  been  by  maoidamus,  or  that 
the  sessions  should  have  finally  heard  and  decided 
the  appeal  before  they  reserved  this  question  for 
the  court. 


' 
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Bbo.  V,  Wabd  ov  Ghbaf. 


[Q.B. 


WhUst  Q.G.  stated  that  the  case  was  reserved  by 
consent  of  the  parties ;  bat  this  was  not  admitted 
by  counsel  for  the  railway  company. 

The  GoTTBT  heard  the  whole  of  the  ai^punents  on 
both  sides,  and  then  took  time  to  consider  all  the 
points  raised. 

Owr,  adv.  wiU, 

Jan,  28. — Blackbubit,  J.  delivered  this  judgment 
of  the  court  (Blackburn  and  Quain,  JJ.) — In  these 
two  cases  on  appeal  a^^ainst  a  poOr  rate,  the  ses- 
sions granted  an  application  to  enter  and  respite 
an  appeal  against  a  poor  rate,  subject  to  a  case  for 
the  opinion  of  this  court.    The  two  cases  came  on 
for  argument  before  my  brother  Quain  and  myself, 
but  we  are  of  opinion  that  we  ought  not  to  take 
notice  of  the  facts  stated  in  a  case  reserved  on 
such  an  order.    This  court  has  not  in  eeneral  any 
jurisdiction  to  review  the  decision  of  the  court  of 
quarter  sessions  on  any  matter  in  which  that  court 
had  jurisdiction,  nor  will  it  take  any  notice  of  a 
case  reserved  by  the  sessions  on  the  trial  of  an 
indictment :  {B.  v.  Salop,  13  East,  95.)    But  there 
is  an  exception  from  that  geneitd  rule  in  cases 
where  the  court  of  quarter  sessions   on    appeal 
makes  an  order,  either  confirming  or  reversing 
the  decision  appealed  agunst,  subject  to  the  opinion 
/>f  this  court  on  some  point  of  law  reserved  on  a 
case  stated  by  the  sessions.    This  court  will  then, 
on  a  eertioraarif  bringing  up  the  order  of  sessions, 
take  cognisance  of  the  facts  stated  in  the  case, 
and   quash  or   confirm    the   order  of   sessions, 
according  to  their  view  on  the  points  of  law  sub- 
mitted to  them  bv  the  sessions.    But  such  cases 
have  never  been  heard  except  on  a  certiorari  to 
bring  up  an  order  of  sessions,  which,  if  xmreversed, 
would  nnally  decide  the  appeaL    There  have  been 
instances  in  which  an  attempt  has  been  made  in- 
directly to  obtain  the  opinion  of  this  court  on  a 
prelimmary  point  by  making  an  order  in  form 
disposing  of  the  appeal  finally,  but  subject  to  a 
case  in^mich  it  was  directed  that  in  the  event  of 
the  court  deciding  in  a  particular  way,  the  case 
should  be  remitted  to  be  reheard  by  the  sessions. 
In  Beg.  v.  Keeteven  (8  Q.B.  819),  decided  in  1844, 
Lord  Benman  said:  "It  is  satisfactory  that  we 
may  now  take  it  as  universally  known  [that  on 
cases  sent  from  the  sessions  the  Court  of  Queen's 
Bench  will  not  decide  merely  for  the  purpose  of 
putting  the  inferior  court  in  motion."    l^twith- 
standing  this,  there  was  a  renewed  attempt  to  do 
this.    In  E.  V.  Martin'cmn'Qrc^ion  (10  Q.  B.  975), 
in  1847,  the  sessions  on  appeal  confirmed  an  order, 
subject  to  a  case  in  which  it  was  stated  that  if  the 
court  was  of  opinion  that  the  sessions  were  wrong 
on  one  of  the  points  reserved,  the  case  should  go 
back  to  bo  heard  on  its  merits.    The  Court  of 
(Queen's  Bench,  noticing  this,  took  time  to  con- 
sider as  to  their  judgment  on  this  point ;  and  in 
the  considered  ludgment    said:  "We   have   re- 
peatedly declared  that  we  shall  not  act  on  such  a 
direction,  but  that  the  court  below  ought  to  hear 
and  decide  the  appeal,  subject  to  the  opinion  of 
this  court  on  the  point  reserved.    We  have  had 
occasion  to  advert  to  such  matters  before,  and  this 
case  affords  a  fit  opportunity  for  declaring  that  we 
may  find  it  necessary  for  the  discharge  of  our 
other  duties,  to  decline  answering  cases  thus  im-. 
properly  stated."     In   that   case,  however,    the 
court  did  express  an  opinion  that  the  sessions  had 
taken  a  right  view  on  the  point  reserved.    This  is 
a  strong  authority  for  saying  that  a  point  not 
finally  disposing  of  the  appeal  ought  not  in  any 


form  to  be  brought  before  the  conrt  on  a  case.  Bat 
this  is  the  first  instance,  as  &r  as  we  can  find,  in 
which  it  has  ever  been  attempted  to  obtain  the 
opinion  of  this  court  in  this  form.  We  have  in 
form  the  order  of  the  sessions  to  enter  and  respite 
the  appeal  brought  before  us  by  certiorari,  and  s 
rule  has  been  obtained  to  quash  it.  We  think  we 
can  no  more  look  at  the  special  case  reserved  on 
such  an  order  than  the  King's  Bench  could  look  at 
that  reserved  by  the  sessions  on  the  trial  of  an 
indictment,  in  B.  v.  Saicp  (13  East,  95).  The  order 
being  clearly  good  on  the  face  of  it,  and  we  not 
taking  notice  of  the  facts  stated  in  the  case,  the 
rule  to  quash  the  order  must  be  discharG[ed.  It  is 
not  to  be  understood  that  we  give  any  judgment 
on  the  points  sought  to  be  reserved  on  this  occa- 
sion. Judgment  for  a/ppeUanU. 

Attomeys:  B.  F.  Boherte;  Beale,  Marigold^  and 
Beale. 


Sattirday,  Janh.  31, 1874 
Beo.  v.  Wabj)  of  Chkap. 

BigM  to  vote  at  ward  electionB — Ohange  ofprenUsee 
— Twelve  monlhe*  occupation— 30  Viet.  c.  i. 

By  the  City  of  London  Municipal  ElecHone  Amend' 
ment  Ad  1867,  the  right  of  voting  for  wardofficere 
is  given  by  eect.  2  to  permme  who  shall,  for  a 
period  ^not  less  thaoh  twelve  months  previous  to 
the  1st  Dec  in  awy  year,  have  been  in  the  oeott- 
pcUion  of  premises  within  the  City.  By  sect.  3, 
every  person  on  the  register  of  voters  for  the  eiiy 
of  London  in  use  ai  elections  for  members  to  serve 
in  Parliament,  and  then  in  force,  in  respect  of 
the  occupation  of  premises  therein,  shall  beenHded 
to  vote.  By  sect.  6,  before  voting  every  person 
shaU  declare  thai  he  is  an  occupier  of  premises 
in  the  ward,  and  is  ontheUst  of  voters  enUded  to 
vote. 

A  man  whose  name  was  on  the  parUamentcury  list 
changed  his  oceupaiion  of  premises  for  that  of 
others  in  the  same  ward.  The  alderman  and 
council  of  the  ward,  without  notice  to  him,  struck 
his  name  off  the  ward  register,  and  refused  to  re- 
enter  it  upon  his  application  at  a  subsequent 
election : 

Held,  upon  mandamus  to  compel  the  insertion  of  his 
name  in  the  Ust  of  voters,  thai  the  third  section 
gave  a  qualificaiion  quite  distinct  firom  thai  of  the 
second;  and  that  the  mandamus  must  go. 

Glenn  had,  on  the  19th  Jan.,  obtained  a  role  nisi 
on  behalf  of  James  Waddell,  callincp  upon  the 
Alderman  and  Common  CouncUmen  of  the  Ward 
of  Cheap,  in  the  City  of  London,  to  show  canae 
why  a  writ  dt  mandamus  should  not  issue,  directed 
to  them,  commanding  them  to  insert  the  name  of 
the  said  James  WacQell  in  the  list  of  voters  for 
the  said  ward. 

It  appeared  from  the  affidavit  of  the  said  Jamee 
WaddeU,  upon  which  the  rule  was  granted,  that  he 
was  on  the  Srd  Dec.  1873,  of  fuU  age,  and  not 
subject  to  any  legal  incapacity,  and  ^  that  for  a 
period  exceeding  twelve  months  previous  to  the 
1st  Dec.  in  the  aaid  year,  he  was  and  still  is  in  the 
occupation  within  tne  said  city  of  London,  jointly 
with  one  other  person,  of  offices  situate  m  the 
said  ward  of  Cheap. 

That  on  the  Srd  Dec.  in  the  said  year  he  was  and 

still  is  on  the  register  of  voters  for  the  City  of 

London  in  use  at  elections  for  members  to  serve  in 

I  Parliament,  then  and  still  in  f  oroe,  in  respect  ol 
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the  oooapation  of  offices  situate  in  the  said  ward  of 
Cheap,  in  the  said  city  of  London. 

That  his  name  was  in  the  list  of  persons  entitled 
to  Tote  at  any  election  for  alderman,  common 
ooandlman,  or  ward  officer  for  the  said  ward  of 
Cheap,  in  the  City  of  London,  from  the  Srd  Dec. 
1872  nntil  the  Srd  Dec.  1873. 

That  neither  prior  to  the  said  8rd  Dec.  1878, 
nor  at  any  other  time  did  he  receive,  or  has  he 
reoeiyed,  any  notice  of  objection  to  the  retention  of 
his  name  on  the  said  list. 

That  not  having  received  any  notice  of  objection 
to  the  retention  of  his  name  in  the  said  list,  or  of 
the  omission  of  his  name  from  the  said  list,  he  on 
the  Feast  of  St.  Thomas  the  Apostle,  now  last 
passed,  to  wit,  the  21st  Dec.  1873,  attended  at  a 
wardmote  of  the  said  ward,  when  he  learnt  for  the 
first  time  that  his  name  was  not  then  in  the  said 
list. 

That  he  then  and  there  applied  to  the  alderman 
of  the  said  ward,  presiding  over  the  said  ward- 
mote, and  to  the  members  of  the  common  council 
of  the  said  ward,  all  of  whom  were  then  present, 
to  cause  his  name  to  be  inserted  in  the  list  of 
persons  entitled  to  vote  at  any  election  of  alder- 
man or  common  coancilmen,  or  ward  officers  for 
the  Ward  of  Cheap,  in  the  City  of  London ;  but 
his  demand  was  rerased  by  the,  said  alderman  and 
common  connciL 

That  he  was  informed,  and  verily  believed,  that 
the  date  of  making  oat  and  settlmg  the  list  of 
persons  entitled  to  vote  at  any  election  of  alder- 
man or  common  conncilman  or  ward  officer  for  the 
Ward  of  Cheap,  in  the  City  of  London,  was  the 
Srd  Deo.  in  every  year,  and  that  the  said  alderman 
and  common  coancilmen  did  actnally  make  oat, 
and  the  said  alderman  did  sign  the  said  list  on  the 
Srd  Dec.  in  the  year  aforesaid,  without  inserting 
his  name  therein ;  and  that  the  said  alderman  and 
common  coancilmen,  although  they  frequently 
meet  together  on  busines  connected  with  the  said 
ward,  r^sed  to  revise  or  alter  the  said  list  after 
the  said  list  had  been  so  signed. 

That  it  was  a  fact  that  on  the  said  Feast  of  St. 
Thomas  the  Apostle,  there  was  no  poll  for  the 
election  of  common  coancilmen  for  the  said  ward ; 
bat  vacancies  may  arise  in  the  representation  of 
the  said  ward,  and  certain  prejudices  arise  to  a 
citizen  ezdaded  from  municipal  representation  in 
his  ward. 

The  affidavit  to  show  cause,  of  the  clerk  of  the 

Ward  of  Cheap,  in  which  ward  the  offices  lately 

occupied  by  tne  said   James  Waddell,  at  No.  7, 

Poaltry,  are  situated,  stated  as  follows : — 

The  name  of  the  said  J.  Wadlell  was  upon  the  muni- 
oip«l  voters'  list  for  the  year  ending  the  8rd  Deo.  1873, 
in  reepeot  of  the  said  offioee,  and  also  upon  the  parlia- 
menttfj  register  of  voters  for  the  City  of  London,  for  the 
year  1873,  in  reepeot  of  the  same  qnalinoation. 

The  nsnal  oonrse  of  procedure  for  the  settlement  of 
the  list  of  voters,  under  the  City  of  London  Monioipal 
Eleotions  Amendment  Act  18d7,  is  as  follows : — 

The  alderman  and  common  oonnoil  of  the  ward  are 
snmmoned  by  notioe  from  the  ward  beadle  to  attend  at 
the  offices  of  the  ward  derk  on  the  Srd  Deo.  to  settle  the 
said  list,  previous  to  which  printed  notices  are  sent  round 
and  delivered  by  the  ward  beadle  to  each  of  the  oooupied 
honsee,  warehouses,  and  ofKoes  within  the  ward,  giving 
notioe  that  the  parliamentazv  list  of  voters  is  prepared 
and  ready  for  hispeotion  at  his  offices,  and  also  of  the 
(aid  meeting,  and  of  the  objeot  and  purpose  thereof,  in 
order  that  eveiy  person  duly  quaMed  to  have  his  name 

Koed  on  the  register  may  attend  and  satisfy  himself  of 
name  being  duly  registered  accordingly,  or  have  the 
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opportunity  of  making  his  olaim  before  the  alderman  and 
common  council  at  snoh  meeting. 

Upon  the  9td  Deo.  1878,  it  was  represented  to  the 
aldermen  and  common  oounoilmen  of  the  ward  assembled, 
In  pursuance  of  suoh  notioe  as  aforesaid  by  the  ward 
beadle,  that  Mr.  James  Waddell  had  removed  some  time 
previously  from  the  offices  of  No.  7.  Poultry,  in  respect  of 
whidi  qualification  his  name  had  been  placed  upon  the 
list  of  municipal  voters  for  the  previous  vear,  and  aa 
there  was  no  evidenoe  to  show  that  the  said  J.  Waddell 
was  then  duly  aualified  to  have  his  name  retained  upon 
the  register  for  the  ensuing  year,  his  name  was  not  in- 
dudedin  suoh  register. 

It  was  not  until  the  wardmote,  which  was  held  at  the 
Guildhhall  Coffee  House,  on  the  22nd  Deo.  1873,  that  the 
said  James  Waddell,  to  the  olerk's  knowledge,  made  any 
olaim  to  have  his  name  placed  upon  the  register  for  the 
year  ending  the  Srd  Deo.  1874,  and  then  onlv  in  respect  of 
the  offices  or  premises  now  oooupied  by  him,  Mansion 
House  Obamb^s,  No.  12,  Queen  Yiotoria-street,  whioh 
said  offices  are  situate  in  the  said  Ward  of  Cheap,  bat 
were  not  rated  to  any  of  the  rates  of  the  said  ward  until 
the  8th  Jan.  inst.,  and  the  olerk  was  informed  and  verily 
believed  that  on  the  Srd  Deo.  last  no  rates  had  been  as- 
sessed or  made  on  the  said  premises,  12,  Queen  Victoria- 
street,  by  the  pariah  in  whioh  such  premises  are  situate, 
for  the  poor  or  any  other  purpose. 

Brovm,  Q.O.  and  F,  M,  WTiUe,  showed  cause  on 
behalf  <^  the  Alderman  and  Council  of  the  Ward 
of  Cheap. — The  Act  of  Parliament  which  regulates 
the  register  of  the  City  Wards  is  30  Yiot.  o.  i.  By 
sect  2 :  "At  any  election  fbr  alderman  or  common 
ooancilnian,  or  ward  officer  for  any  ward  in  the 
sud  city,  every  male  person  of  full  i^e,  not  subject 
to  any  legal  mcapacity,  who  shall,  for  a  perioa  of 
not  less  than  twelve  months  previous  to  the  1st 
Deo.  in  any  year,  have  been  in  the  occupation 
within  the  said  city,  or  the  liberties  thereof,  either 
solely  or  jointly  with  any  other  person  or  persons, 
of  any  house,  warehouse,  oounting-house,  office, 
chambers,  or  shop,  or  other  boilding,  and  shall,  in 
the  case  of  a  sole  occupation,  be  rated  in  respect  of 
such  premises  in  his  own  name  to  an  amount  not 
less  tnan  101.  per  annum,  or  in  the  case  of  a  joint 
occupation,  be  rated  in  the  joint  names  of  the  oc- 
cupiers, to  an  amount  which,  when  divided  by  the 
number  of  occupiers,  will  give  a  sum  of  not  less 
than  101.  per  annnm  for  each  of  such  occupiers,  to 
the  polioe  or  any  other  rate,  subject  to  the  provisions 
of  this  Act,  shall  be  entitled  to  vote  in  any  such 
election  for  alderman,  or  common  councilman,  or 
ward  officer  in  the  ward  in  which  such  premises 
shall  be  situate."  The  following  section  (3)  enacts 
that,  "  At  every  sach  election  every  person  on  the 
Begister  of  Yoters  in  the  City  of  London  in  use  at 
elections  for  members  to  serve  in  Parliament,  and 
then  in  force,  in  respect  of  the  occupation  of  any 
house,  warehouse,  counting-house,  shop,  office, 
chambers,  or  other  buildinff,  subject  to  the  provi- 
sions hereinafter  contained,  shall  be  entitled  to 
vote  in  any  such  election  for  alderman  or  common 
councilman  or  ward  officer  in  the  ward  in  which 
such  premises  shall  be  situate."  Sect.  4  extends 
the  right  to  vote  to  persons  excluded  by  non-resi- 
dence from  the  parliamentary  register.  By  sect.  5 : 
"  On  the  Srd  Dec.  in  every  year  .  .  .  the  alderman 
and  common  councilmen  of  each  ward  shall  cause 
to  be  made  out  an  alphabetical  list  of  all  persons 
who  shall  be  entitled  to  vote  ander  this  Act,  such 
IMto  be  duly  signed  by  the  alderman  of  the  ward ; 
and  the  ward  clerks  shall  keep  a  true  copy  of  such 
list,  to  be  perused  by  any  person,  without  payment 
of  any  fee,  at  all  reasonable  hours  between  the  5th 
and  15tb  Deo.  in  every  year,  and  shall  at  all  times 
deliver  a  printed  oopy  of  suoh  list  to  any  person 
requiring  the  same,  on  payment  of  a  sum  not  ex- 
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oeeding  \b,  for  each  oopr,  and  the  said  list  shall  be 
the  list  of  persons  entitled  to  vote,  after  the  passing 
of  this  Act,  at  any  election  for  alderman  or  common 
ooancilman,  or  ward  officer  for  any  ward,  until  the 
3rd  Deo.  in  the  then  next  year,  ana  shall  be  conda- 
sive  as  to  the  person  so  entitled."  By  sect.  6,  every 
person  before  he  is  "  permitted  to  poll  at  any  such 
election,  shall  make  the  following  declaration  : — 
'  I  do  declare  that  I  am  an  occupier  of  premises  in 
the  ward  of  ,  and  that  I  have  not  polled  before 
at  this  election,  and  that  I  am  on  the  ust  of  voters 
entitled  to  vote  for  the  ward  of  .'    And  if 

any  person  shall  refuse  or  neelect  to  make  the 
declaration  hereby  appointed  to  be  made,  then  and 
in  every  such  case  tne  poll  or  vote  of  such  person 
so  neglecting  or  refusing  shall  be  null  and  void, 
and  shall  be  rejected  and  disallowed."  Ever  since 
the  passing  of  this  Act,  it  has  been  the  practice  in 
all  tne  wards  of  the  City  of  London  to  read  the 
second  and  third  sections  together,  and  limit  the 
extension  given  by  sect.  3  to  those  persons  on  the 
parliamentary  re^ster  who  have  continued  their 
ocGunation  until  the  December  of  the  election.  If 
they  are  not  to  be  so  read,  there  is  nothing  in  the 
Act,  except  the  declaration  required  by  sect.  6,  to 
prevent  a  person  whose  name  is  on  the  parlia- 
mentary  list  from  beine  out  of  occupation  for 
nearly  a  year  and  a  half  before  a  ward  election. 
And  this  sect.  6  is  a  further  reason  for  requiring  a 
yoter  to  be  qualified  under  both  sects.  2  and  3 ; 
because  the  required  declaration  would  exclude  a 
person  from  voting  who  was  not  at  the  time  of  the 
election  occupying  premises  in  the  ?rard,and  there- 
fore would  unequally  apply  to  persons  who  perhaps 
had  changed  their  occupation  merely  to  the  oppo- 
site side  of  the  street.  Further,  this  is  a  discre- 
tionaiy  writ,  and  Mr.  Waddell  might,  by  applying 
on  the  3rd  Dec.,  have  obtained  w&t  he  now  asks. 
[BiACKBUBir,  J. — He  received  no  notice.] 

Cfkmn  appeared  to  support  the  rule,  but  was  not 
heard. 

BiACKBUKN,  J. — ^There  seems  to  be  no  reason 
why  this  rruundam/iia  should  not  go.  The  corpora- 
tion has  clearly  made  a  mistake  in  reading  these 
two  sections  together.  The  third  is  intended  to 
extend  the  franchise  for  the  ward  elections  beyond 
that  provided  by  the  second ;  and  if  it  be  found 
that  in  consequence  the  qualification  has  become 
too  extensive,  the  corporation  must  go  to  Parlia- 
ment to  amend  the  law. 

QxTAiN  and  Archibald,  JJ.  concurred. 

.BtfZe  abaolwts. 

Attorney  for  prosecutor,  E.  Chandler. 

AttomeyB  for  defendants,  LoscHey  and  Morley, 


Wednesday,  Jan.  21, 1874. 

Reg.  v.  LoiTDoir  aito  North  Westerit  Railway 

Company. 

Bateahle  value — Branch  railway — Connection  with 
competing  main  line8—2b  ^  26  Vict.  c.  103,  8. 15. 

The  appeUanta,  a  railway  company ,  were  owners  of 
a  franch  line  connecting  their  main  line  wiik 
three  other  main  Unee.  If  the  branch  were  in  the 
market,  either  of  the  three  companies  which  owned 
these  three  other  main  Ivnes  wotdd,  in  consequence 
of  the  trajffic  which  it  would  bring  to  their  hne,  be 
willing  to  acquire  it  upon  the  same  terms  in  eu&ry 
respect  as  those  upon  which  the  appellants  held 
it;  if  so  a^uired  by  either  of  sucn  other  compa* 
nies,  they  would  work  it  in  a  simUa/r  manner  to 


that  in  which  it  was  worked  by  the  a^opeUantB, 
and  under  euch  circumstances  wis  tre^  upon  H 
would  not  produce  a  higher  rateable  value,  ccdov^ 
laled  v/pon  the  mileage  principle  in  respect  to  the 
traffic  of  the  branch  only,  than  what  ii  produced 
to  the  appellants : 
Held  that,  in  assessing  the  part  of  the  branch  Une 
within  the  res^fondents*  parish,  this  cvrcumstanoe 
must  be  taken  into  consideralion  in  estimaling  the 
rateable  value. 
In  an  appeal  against  an  assessment  for  the  relief 
of  the  poor  of  the  parish  of  Kempston,  in  the 
county  of  Bedford,  made  the  5th  Jan.  1871,  in 
which  appeal  the   London  and  North  Western 
Railway  Cfompany  were  appellants,  and  the  Assess- 
ment Committee  of  the  Bedford  Union  and  fha 
overseers  of  the  parish  of  Kempston  were  respon- 
dents: 

It  was  ordered  that  the  appeal  be  dismissed, 
subject  to  the  opinion  of  the  Court  of  Queen's 
Bench  on  the  understated  case;  and  the  court 
awarded  and  ordered  the  appellants  to  pay  to  the 
respondents  the  sum  of  32L  17 s.  lOd.,  their  costs  in 
that  behalf. 

The  appellants  are  the  owners  of  the  line  of 
railway  from  Bletchley  to  Bedford,  and  of  the  line 
of  railway  from  Bedford  to  Cambridge,  which  two 
lines  fonp  one  continuous  railway  from  Bletchley 
to  Cambridge,  and  are  worked  as  part  of  tbe 
London  and  North  Western  railway  system.  "Each. 
of  these  lines  passes  through  parishes  in  the 
respondents'  umon. 

^  The  line  prom  Bedford  to  Bletchley  is  a  double 
line,  and  joins  the  appellants'  main  line  at 
Bletchley. 

The  line  from  Bedford  to  Cambridge  is  a  single 
line ;  it  joins  the  main  line  of  the  Great  Northern 
Railway  at  Sandy,  and  then  runs  on  to  Cambridge, 
where  it  joins  tne  Hitchin  Branch  of  tiie  Grreat 
Northern  at  the  main  line  of  the  Great  Eastern 
Railway.  At  Bedford,  the  Bedford  and  Bletchley 
line  crosses  the  main  line  of  the  Midland  BLailwi^ 
Hpon  the  level,  and  for  the  purposes  of  goocfs 
traffic  is  connected  with  it,  but  the  stations  are 
some  distance  apart. 

The  said  lines  from  Bletchley  to  Bedford,  and 
from  Bedford  to  Cambridge,  were  originally  made 
by  independent  compames  or  individuals,  but 
both  these  lines  have  now  become  yested  in  the 
London  and  North  Western  Railway  Company,  the 
former  by  virtue  of  an  Act  of  Parliament  (8  A  9 
Yict.  c.  xliii),  the  shareholders  becoming  stock- 
holders  of  the  said  sompany,  and  having  4  per 
cent,  guaranteed  to  them  upon  a  sum  of  ^5,0001. 
agreea  upon  as  representing  the  sum  expended 
upon  the  line;  and  the  latter  by  virtue  of  an  Act 
of  Parliament  passed  in  the  27  &  28  Yict.  c.  bdi, 
whereby  the  line  became  the  property  of  the 
London  and  North  Western  Railway,  subject  to  a 
like  guarantee  of  4  per  cent,  per  annum  upon  a 
sum  of  290,0002. 

Either  of  these  interests  thus  guaranteed  would, 
if  regarded  as  rent  and  taken  as  the  basis  of  xate- 
able  value,  giye  a  much  larger  rateable  yiedne  per 
mile  than  tfaAt  contended  for  oy  the  appellants. 

In  order  to  compete  on  equal  terms,  as  far  as 
fares  are  concerned,  with  the  Midland,  the  Gbeat 
Northern  Railway,  and  the  Great  Eastern  Railway, 
the  appellants  charge  the  same  fiures  for  goods  and 
other  passengers  carried  to  London  or  the  North 
from  any  station  on  the  Cambridge  and  Bletchley 
line,  via  Bletchley,  and  the  app^ants'  main  line. 
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that  the   Midland,  Gi«at  Northern,  and   Great 

Eastern  Railway  Companies  respectively  charge 

fbr  oanying  the  same  from  the  same  station  tmi 

Bedford,  Sandy,  or  Cambridge  respectively  upon 

their  nudn  line. 

The  distanoe  from  Ounbrid|re  to  Sandy  is  21  miles. 

,.       from  Sandy  to  Bedford    8f 

from  Bedford  to  Bletohley  16 

from  Cambridge  to  London  by  O.N.B.  68| 
ditto  ditto      by  O.E.B.  57| 

from  Sandy  to  London  by  O.N.B 44 

,,       from  Bedford  to  London  by  Midland .  40 
Aad  from  Bletohley  to  London    y  L.  &N.WJL  46| 

The  fare  for  a  first-class  passenger 


t) 


ft 


f. 


fi 


f» 


n 


d. 
0 
0 
0 
6 
0 
0 
6 
6 


Fh»m  Cambridge  to  London  by  G.E.B.ia  11 

,,  „       bj  Q.N.B.  11 

Sandy  to  London  by  G.N.B 8 

Bedford  to  London  by  Midland 8 

Cambridge  to  London,  via  Bletohley  - 11 

Sandy  to  London,  via  Bletohley 8 

Bedford  to  London,  via  Bletohley 8 

Bletohl^  to  London 8 

And  for  passengers  who  do    not  continue  their 
journey  npon  the  appellants'  main  line : 

From  Cambridge  to  Bletohley    7    6 

„     Sandy  to  Bletohley 4    0 

„     Bedford  to  Bletohley 2    6 

And  in  similar  proportions  for  second  and  third 
class  passengers,  goods,  &c. 

The  appellants  ascertain  what  they  contend  to 
be  then^eable  value  of  the  line  in  the  respondents' 
parishes  in  the  usual  manner,  treating  the  Cam- 
bridge and  Bletohley  line  as  a  portion  of  the  Lon- 
don and  North  Western  system ;  that  is  to  say,  if 
a  passenger  is  carried  from  Bedford  vid  Bletohley 
to  London,  a  distance  of  62^  miles,  they  apportion 
the  fare  as  above  described  equally  amongst  the 
62^  miles,  and  then  deduct  from  the  earnings  of 
each  mile  soasoertuined  the  expense  of  working  it, 
and  other  usual  deductions,  the  same  being  ascer- 
tained where  practicable  for  each  particular  mile, 
and  not  beinti:  a  general  averacre  of  the  whole 
system,  but  still  treating  the  branch  from  Bletohley 
to  Gambridffe  as  a  part  of  the  North  Western 
syslem  for  the  purpose  of  calculating  the  general 
and  miscellaneous  expenses. 

The  respondents  contend ;  First,  that  in  ascer- 
taining the  rateable  value  of  the  portion  of  the  line 
in  their  parishes,  if  it  is  to  be  ascertained  by  de- 
ducting the  working  expenses  from  the  actual 
receipts,  they  are  entitled  to  allocate  to  the  Bedford 
and  Bletchley  Line  so  much  of  the  fares  charged, 
in  suoh  a  case  as  that  above  described,  as  is  eouiva- 
lent  to  what  is  usually  charged  by  the  appdlants 
to  a  traveller  who  travels  only  from  Bedford  to 
Bletohley;  and  tihat  this  should  be  apportioned 
eaually  amongst  the  16  miles  from  Bedford  to 
Bletohley;  seoondly,  if  the  Bletohley,  &c.,  line 
were  now  in  the  market,  either  of  the  three  com- 
panies above  mentioned  would,  in  consecjuence 
of  the  traffic  which  it  would  bring  to  their  Ime,  be 
willing  to  acquire  it  upon  the  same  terms  in  every 
respect  as  those  upon  which  the  appellants  now 
hold  it.  If  so  acquired  by  either  of  such  other 
companies,  they  would  work  it  in  a  similar  manner 
to  tnat  in  which  it  is  now  worked  by  the  appel- 
lants; and  under  such  circumstances  the  traffic 
npon  it  would  not  produce  a  higher  rateable  value 
calculated  upon  the  principle  now  contended  for 
by  the  appellants  thati  wnat  it  now  produces. 
The  respondents  contend  that  the  above  circum- 
stances must  be  taken  into  consideration  in  esti- 
mating the  rateable  value  of  the  appellants'  line. 


If  the  respondents  are  right  in  either  of  the 
above  contentions,  the  rate  is  to  be  confirmed. 

If  the  appellants  are  right  in  their  contention, 
their  line  m  the  said  parish  of  Kempston  is  to  be 
assessed  at  80Z.  per  mile  net  rateable  value. 

Qrdkam  argued  for  the  respondents.  —  The 
question  is,  whether  the  circumstances  of  this 
branch  line  do  not  take  it  out  of  the  ordinary 
rule  of  rating  branches  only  for  the  actual  profits 
made  upon  them.  Without  pressing  the  whole  of 
the  first  contention  stated  in  the  case  on  behalf 
of  the  respondents,  it  will  be  sufficient  for  them, 
on  this  appeal,  if  something  ought  to  be  added  to 
what  wouia  be  assessed  upon  a  similar  branch  line 
as  the  actual  earnings  in  respect  of  the  value  en- 
hanced by  its  position  in  connection  with  all  these 
main  lines.  The  two  cases,  Newmarket  BaUwcw 
Company  v.  8t.  Andrew  the  Less,  Cambridge  (2 
E.  &  B.  94),  and  Beg.  v.  Llantrissant  (L.  Bep.  4 
Q.  B.  354),  seem  at  first  sight  authorities  agamst 
l£is ;  they  are,  however,  both  distinguishable  from 
the  circumstances  here.  In  the  former  case,  the 
Newmarket  Bailway  Company,  the  appellants,  had 
agreed  with  the  Eastern  Counties  Bailway  Com- 
pany to  complete  a  branch  communicating  between 
the  two  lines.  Agreements  were  made  for  the 
interchange  of  traffic,  and  the  Eastern  Counties 
Railway  Company  bound  themselves,  whenever  the 
divdidend  of  the  appellants,  from  their  earnings  on 
their  whole  line,  feU  below  3  per  cent.,  to  make 
good  the  deficiency  to  an  extent  not  exceeding 
50002  The  appellants  completed  and  worked  the 
branch,  and  the  expenses  of  working  exceeded  the 
gross  receipts  on  tne  branch.  The  appellants' divi- 
dend from  their  whole  line  falling  short  of  3  per 
cent.,  the  Eastern  Counties  Bailway  Company 
made  good  to  them  the  deficiency,  amounting  to 
37052.  The  majority  of  the  court  held  that  this 
payment  ought  not  to  be  taken  into  account 
in  estimating  the  rateable  value  of  the  branch,  but 
on  the  ground  that  it  was  due  upon  a  contract  of 
guaranty,  and  was  not  actual  profit.  At  p.  103, 
Erie,  J.,  recognises  the  principle  that  "  the  respec- 
tive values  of  two  rateable  subjects  may  be  in- 
creased by  combining  their  operation ;  and  in  that 
event  the  rate  will  oe  increased  accordingly."  In 
the  LUmtrissant  case,  the  Ely  Valley  Bailway  ran 
through  the  parish,  and  formed  a  junction  with  the 
Great  Western  Bailwav,  whose  company  occupied 
the  other  railway  at  a  fixed  rent.  It  was  held  that 
the  Great  Western  Bedlway  Company  were  to  be 
rated  only  in  respect  of  the  profits  which  were 
earned  within  the  parish,  and  that  the  value  of  the 
traffic  contributed  by  the  Ely  Valley  Bailway  to  the 
Great  Western  mam  line  ought  not  to  be  taken 
into  consideration  in  estimating  the  amount  of  the 
rate  in  that  parish.  Mellor,  J.,  said,  at  p.  358,  '*  It 
is  not  because  a  particular  tenant  will  give  a  large 
sum  as  rent  that  that  is  any  criterion  of  the  rate- 
able value."  Here  it  is  expressly  found  in  the 
case  that  either  of  the  three  other  companies  would, 
in  consequence  of  the  traffic  wnich  it  would  bring 
to  their  Hue,  be  willing  to  acquire  it  upon  the  same 
terms  in  every  respect  as  those  upon  which  the 
appellants  now  hola  it.  Neither  of  those  two  cases 
was  decided  upon  the  peculiar  circumstances  here 
stated.  In  E.  v.  The  Proprietors  of  the  Liverpool 
Exchange  (1  A.  &  E.  465),  Littledale,  J.,  at  p.  474, 
states  the  principle  established  by  the  cases  to 
be,  "That  the  advantages  attendant  upon  a 
buildinff,  either  in  respect  of  its  situation  or  the 
mode  (3  its  occupation,  are  to  be  taken  into  the 
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aooonnt  in  estizaating  its  rateable  annaal  Talne, 
wherever  those  advantages  would  enable  the  owner 
of  the  building  to  let  it  at  a  higher  rent  than  it 
wonld  otherwise  fetch."  The  case  of  the  SotUh 
Eastern  Railway  Company  v.  Overseers  of  Dorking 
(3  E.  &  B.  491),  affords  strong  support  to  the 
respondents*  contention ;  there  tne  South  Eastern 
Bauway  Company,  the  appellants,  occupied  the 
Beading  line,  a  branch  which  passed  through  the 
respondents'  parish,  and  joined  other  railways 
which  brought  profiu  to  the  extension  line.  It  was 
also  proved  as  a  fact,  that  if  the  branch  were  in  the 
market,  it  would  be  an  object  of  competition 
between  the  South  Eastern  and  rival  companies, 
and  the  rent  would,  in  fact,  be  enhanced  bv  such 
competition.  The  majority  of  the  court  held  that 
both  these  matters  were  to  be  taken  into  account, 
inasmuch  as,  though  lying  out  of  the  parish,  they 
enhanced  the  value  of  the  occupation  of  the  portion 
of  the  line  within  it,  and  though  there  might  be 
nauoh  difficulty  in  csJculating  the  result,  the  ses- 
sions were  to  find  it  as  nearly  as  they  could.  And 
in  London  a/nd  North  Western  Railwmi  Company  v. 
Churchwardens  of  Cannoeh  (9  L.  T.  Rep.  N,  S. 
325),  the  special  case  was  sent  back  to  the  sessions 
to  have  it  ascertained  what,  taking  all  its  advan- 
sages  into  consideration,  was  the  rateable  value  of 
a  branch  line  in  the  respondents'  parish.  Amonffst 
the  advantages  to  be  considered  was  the  fact  that 
it  produced  a  profit  to  the  occupier  by  virtue  of 
traffic  which  it  carried  over  the  occupiers'  main 
line.  The  case  of  Qreai  Eastern  Ea/ilAJoay  Com- 
pany V.  Ha/aghley  (14  K  T.  Rep.  N.  S.  648; 
ii.  Repp  1  Q.  B.  ^^)  is  distinguishable.  There 
the  rate  was  sought  to  be  made  on  the  mile- 
age principle  in  disguise;  it  was  an  attempt 
to  bring  in  traffic,  not  originating  in  the  parinn, 
as  contributing  to  the  profit  earned  by  diminishing 
the  expense  of  working  the  whole  traffic  on  the 
line;  while  here  it  is  the  traffic  over  the  branch 
that  earns  the  profit  on  the  main  line. 

Field,  Q.G.  and  Byles,  ^r  the  appellants,  the 
North  Western  Railway  Company. — ^Tne  case  finds 
that,  if  this  branch  were  acquired  by  either  of  the 
other  companies,  the  traffic  u|X)n  it  would  not 
produce  a  higher  rateable  value ;  we  must  take  it, 
therefore,  that  no  tenant  would  rent  it  for  a  larger 
sum.  [Blackbxtbn,  J. — There  is  no  practicskble 
actual  letting  at  all;  therefore  we  must  judge  by 
analogy.]  At  all  events,  the  rateable  value,  ac- 
cording to  the  respondents'  contention,  would  be 
enhanced  beyond  the  actual  worth  of  the  branch 
traffic  by  reason  of  the  appellants'  occupation  of 
the  main  line  in  other  parishes ;  so  that  tne  appel- 
lant, being  fully  ratea  by  those  other  parisnes, 
would  be  rated  twice  over  for  the  same  profits. 
This  would  be  directly  opposed  to  the  decisions  in 
the  Haughley  and  LUintns8am,t  cases.  [Blackbxtbn, 
J.— Another  authority  like  the  Doviing  case  is 
Allison  V.  Overseers  of  Monkwearmouth  8hpre  (4 
E.  &  B.  13),  where  appellant  was  the  occupier  of 
a  brewery,  the  value  of  which  was  enhanced  oy  the 
compelled  custom  of  public-houses  in  the  owner- 
ship of  the  appellants  landlord.  It  (was  held  by 
Lord  Campbell,  and  Crompton,  J.,  that  appellant 
was  properly  rated  on  the  enhanced  vaJue,  it  being 
an  advantage  connected  with  this  occupation,  which 
would  be  taken  into  calculation  by  a  tenant  in  esti- 
mating the  annual  rent;  and  that  it  was  not 
material  that  the  origin  of  this  advantage  was  in  a 
personal  contract.]  Erie,  J„  however  dissented 
from  that  decision,  and  the  same  point  was  decided 


the  other  way  by  Erie,  C.J.  and  Montague  Smith, 
J.  (Byles,  J.,  however  dissenting),  in  Sunderland 
V.  8y/nderUmd  (18  C.  B.  N.  S.  531).  Moreover, 
there  is  nothing  in  the  respondents'  contention, 
as  stated  in  the  case,  to  show  that  any  other  tenant 
would  obtain  an  advantage  by  renting  this  branch; 
the  words  are, "  under  such  circumstances  (i,e^  the 
acquisition  upon  the  same  terms  by  one  of  the 
other  three  companies),  the  traffic  upon  it  would 
not  produce  a  higher  rateable  value '  than  now. 

Blackburn,  J. — I  think  the  respondents  are 
entitled  to  our  judgment  on  one  of  the  two  con- 
tentions submitted  to  ns.  Mr.  Ghaham  admits  he 
cannot  support  the  first,  and  we  need  not,  there- 
fore, further  consider  it.  The  other  point  is  thus 
raised;  if  the  Bletchley  line  were  now  in  the 
market,  four  companies,  the  appellants  and  three 
others  mentioned,  would  be  willing  to  acquire  it 
upon  the  terms  upon  which  it  is  now  held ;  not  for 
the  value  of  the  traffic  upon  it,  but  for  the  traffic 
it  would  bring  to  the  line  of  the  company  occu- 
p^g  it.  That  being  so,  the  respondents  say  some- 
thing ought  to  be  added  to  the  rateable  value  of  a 
similar  ordinary  branch  on  account  of  that  circum- 
stance ;  and,  if  we  think  so,  the  case  provides  that 
the  rate  is  to  be  confirmed.    We  must  take  the 

feneral  principle  of  the  Parochial  and  Assessment 
.cts  (6  &  7  Will.  4,  c.  96,  s.  1,  and  25  &  26  Yict.  c. 
103,  s.  15),  and  adopt  it  as  nearly  as  we  can.  We 
have  to  find  the  rent  at  which  the  hereditament 
might  reasonably  be  expected  to  let  from  year  to 
year,  free  of  certain  taxes  and  expenses.  It  hap- 
pens, unfortunately,  that  a  great  difficulty  exists 
in  applying  this  principle  to  the  present  case, 
because  the  appellants'  property,  in  tnis  particabu* 
case,  could  not  be  let  by  itself.  No  practicafale 
tenant  could  reasonably  be  expected  at  all  for  a 
small  piece  of  a  line  which,  of  itself,  could  not 
possibly  be  worked.  We  mnst,  therefore,  enter 
mto  a  calculation,  as  nearly  as  possible,  of  all 
the  circumstances  which  might,  if  such  a  lettins 
were  possible,  regulate  what  Sir  Robert  Fed 
called  the  *'  higgling  "  of  the  market.  One  prin- 
ciple to  be  borne  in  mind  is  quite  clear,  that  in 
letting  from  year  to  year  no  tenant  can  be  ob- 
tained at  a  rent  larger  than  the  amount  he  would 
expect  in  some  way  to  make  by  it.  Another  matter 
to  be  considered,  in  order  to  arrive  at  that  amount» 
is  the  number  of  persons  who  would  be  willing  to 
compete  for  the  occupation.  As  an  illustration  of 
the  importance  of  this  latter  consideration,  I  wonld 
refer  to  what  I  said  in  a  recent  case  [Mersey  Docks 
and  Harbour  Board  v.  Overseers  of  Liverpool,  29 
L.  T.  Rep.  454),  about  chambers  m  the  Temple. 
The  same  set  of  rooms  might  produce  larger  profits 
if  occupied  by  the  Attorney-General  than  by  ayonng 
barrister  without  practice ;  the  rateable  value,  how- 
ever, would  be  the  same.  But  if  there  should  be  a 
large  competition  for  theoccupationof  the  chambers 
of  the  Attorney-General,  in  consequence  of  their 
affording  greater  facilities  for  practice  than  others, 
and  he  should  have  in  consequence  to  pa^  higher 
rent,  then  the  rateable  value  would  increase, 
although  the  Attorney-General  might  make  no 
greater  profits  than  he  would  in  other  chambers, 
bo  here,  the  value  of  the  occupation  must  be  taken 
to  be  enhanced  by  the  benefits  and  advantages 
which  it  may  give  to  the  occupier.  This  may  be 
found  to  be  the  adopted  rule  in  all  the  cases  down 
to  the  present  time.  As  far  back  as  R.  v.  Bradford 
(4  M.  &  S.  317),  a  canteen  was  held  to  be  rate- 
able  not  only  upon  its  rental  of  151.,  but  also 


MAGISTRATES'  OASES. 


397 


Q.B.] 


WlUOH  «.  CUNLOTK. 


CQ.B. 


upon  the  aimiial  aggreffate  sum  whioh  was 
paid  for  the  privilege  of  using  the  premises 
for  a  canteen ;  so  with  respect  to  the  brewoiy 
in  the  case  of  AUUon  v.  Overseers  of  Monhwear' 
mottti^  8horet  oited  during  the  argomente.  The 
question  always  is,  what  is  the  Talne  obtained  by 
occapationP  The  facilities  thns  acquired  wonld 
enhance  the  rateable  value,  whether  realised  in  or 
oat  of  the  parish.  Here  there  is  but  one  railway 
akmg  this  particular  piece  of  land,  and  the  number 
ef  possible  tenants  are  the  four  companies  who 
oooid  use  the  railway  in  connection  with  their  own. 
'  In  oonseqnence  of  this  facility,  by  which  the  occu- 
pation of  this  particular  line  would  increase  the 
traffic  aloDfi^  the  main  line  of  the  oocuniers,  either 
of  these  four  companies,  as  the  case  states,  would 
be  willing  to  acquire  it  upon  the  same  terms,  in 
every  respect,  as  those  upon  which  the  appellants 
now  hold  it.  If  that  means,  as  argued  for  the 
a])pBlIants,  that  either  of  these  companies  would  be 
inlling  to  acquire  possession  only  upon  a  long  lease 
or  in  perpetuity,  as  the  appellants  hold  it,  then  I 
shoula  consider  it  no  enhancement  of  the  value ; 
bnt  I  think  the  case  means  that  either  of  the  com- 
panies would  accept  these  terms  upon  a  new 
oargain  at  the  end  of  each  year,  and  would  rent  the 
line  upon  the  same  terms  as  the  appellants  would 
&om  year  to  year.  I  do  not  think  that  what  these 
companies  would  pay  in  rent  is  the  whole  matter, 
but  the .  actual  rent  at  which  the  property  might 
reasonably  be  expected  to  let  from  year  to 
vear  would  be  enhuiced  by  the  fact  that  there  are 
roar  competitors  for  the*  occupation.  It  is  an 
element  in  the  consideration  of  the  rateable  value, 
and  if  so  the  respondents'  contention  is  right.  The 
rate  must,  therefore,  be  affirmed. 

QuAiv,  J. — I  am  of  the  same  opinion.  All  that 
we  have  to  decide  is,  whether  the  second  conten- 
tion on  behalf  of  the  respondents  is  to  be  con- 
sidered in  fixing  the  rateable  value.  Several 
oompaniee  are,  it  is  said,  readj  to  compete  for  this 
railway,  and  willing  to  acqou*e  it  upon  the  same 
terms.  This  is  because  the  occupation  would  be 
worth  something  to  them,  either  directly  or  indi- 
rectly. I  think,  therefore,  the  fact  is  to  be  taken 
as  part  of  the  test  of  what  a  tenant  would  give. 
The  Dorking  case,  as  I  understand  it,  decided  by  a 
majority  of  the  court  that  the  value  of  a  branch 
railwav  for  rating  purposes  may  consist  of  some- 
thing besides  the  actual  earnings  on  the  branch. 
Hero  the  competition  is  a  fact  to  be  considered  as 
enhancing  that  value  beyond  the  mere  profits  of 
the  branch  line  alone.  That  is  the  only  point 
about  which  our  opinion  is  asked,  and  that  we  give 
in  ikvour  of  the  parish. 

Aechxbald,  J. — I  am  of  the  same  opinion.  The 
first  contention  of  the  respondents  contained  in  the 
case  is  to  be  left  out  of  the  question,  but  the  second 
they  still  rely  upon.  All  we  can  do  is  to  apply  as 
nearly  as  possible  the  general  principle  for  rating 
all  hereditaments.  •  It  is  dear  that  we  must  take 
the  value  of  the  occupation  from  year  to  year  to  be 
enhanced  by  any  advantages  which  may  go  along 
with  the  occupation.  I  think  we  must  infer  irom 
the  words  of  the  case  that  either  of  these  companies 
would  be  willing  to  take  the  branch  from  year  to 
year,  and  that  fact  must  therefore  be  taken  into 
consideration  in  fixing  the  rateable  value. 

Judgment  for  respondents. 

Attorneys :  R.  F,  Roberts ;  8Mim,  Grossman,  and 
Grossman,  for  Tumley,  Sharman,  and  Small,  Bed- 
ford. 


Wednesday,  Jan,  21, 1874. 
Wilson  v.  Cxtnliffb. 


Line  of  shop — Goods  projecting — Vested  right — 
35  ^  86  Vict.  c.  hxBviii,  s.  95. 
By  a  local  Act  of  1872,  if  <my  person  places,  hangs 
up,  or  otherwise  exposes  any  furniture,  pooas, 
produce,  wares,  merchandise,  matter  or  thtng,  so 
that  the  sams  projects  or  project  into  or  over  any 
footway,  or  beyond  the  line  of  any  house,  shop  or 
building,  al  which  the  savM  is  or  are  exposed,  he 
shaU  he  Uahle  to  a  penalty. 
Justices   refused    to   convict  defendant,  who  was 
charged  under  this  section ;  hul  they  staled,  in 
the  case  reserved  at  the  complainanfs  request^ 
that  defendant  exposed  greengrocery,  in  which  he 
dealt,  on  a  cooler  or  tray  of  wood,  projecting  2ft, 
9in.  beyond  the  line  of  the  brickwork  of  his  Stmd- 
ing.  ifkis  tra/y  fell  forward  from  the  shop  window^ 
and  when  used  was  supported  hy  iron  stanchions 
and^  hinges.    The  steps  of  the  adjoining  house 
projected   three   inches  fwrth&r  than  this    tray 
during  the  day.    At  night,  and  on  Sundays,  the 
tray  was  not  beyond  the  Une  of  defendanirs  and 
the  adjoining  house;  the  street  was  exceptionally 
wide  al  this  particular  part.     The  defendants 
premises  had  been  erected  oetween  thirty  and  forty 
years,  and  during  that  period  the  tenants  had 
always  used  the  same  cooler  or  tray,  or  something 
of  the  same  description : 
Held,  that  the  Act  nvust  be  tak^n  to  refer  to  the  Vne 
of  shop  existing  at  the  time  of  its  passing,  which 
in  this  case  was  the  Une  of  the  tray;  and  that  ihe 
justices  were  right. 
This  was  a  case,  stated  by  two  justices  of  the  peace 
acting  in  and  for  the  borough  of  Bolton,  under 
the  statute  20  &  21  Yict.  c.  ^,  for  the  purpose  of 
obtaining  the  opinion  of  the  court  on  questions 
of  law,  which  arose  before  them  as  hereinafter  stated* 
At  a  petty  sessions,  holden  at  the  borough  of 
Bolton  uoresaid,  on  16th  Nov.  1872,  an  informa- 
tion laid  by  John  Wilson  a  police  constable  of 
the  borough  (hereinafter  called  the   appellant), 
against  Wm.  Cunlifie  (hereinafter  called  the  re- 
spondent), was  heard  before  them.     For  that  the 
said  respondent,  on  the  12th  Oct.  1872,  at  Great 
Bolton^  in  the  borough  of  Bolton,  cUd  expose  cer- 
tain produce  and  wares,  so  that  the  same  projected 
beyond  the  line  of  a  certain  building,  to  wit,  a 
shop  in  Derby-street,  in  the  said  borough,  in  his 
occupation ;  at  which  the  same  were  exposed. 

The  information  was  laid  under  the  95th  section 
of  the  Act  35  &  36  Vict.  c.  Ixxviii,  intituled,  "  The 
Bolton  Corporation  Act  1872,"  which  enacts,  that 

If  any  person  plaoes,  hangs  np  or  otherwise  ezpoees 
any  fomitue,  goods,  prodnoe,  wares,  merohandiae,  matter 
or  thing,  bo  taat  the  same  projects  or  project  into  or  over 
any  footway,  or  beyond  the  une  of  any  house,  shop  or 
bimding,  at  which  the  lame  is  or  are  exposed,  he  shall 
for  every  snoh  offence  be  liable  to  a  penalty  not  exceed- 
ing 40«. 

The  respondent  is  a  shopkeeper,  and  deaJs  in 
flpreengrocery,  at  the  comer  of  Derby-street  and 
Filkington-street,  in  the  said  borough. 

The  appellant  proved  that  on  the  day  in  ques- 
tion the  respondent  exposed  his  goods  and  wares 
on  a  cooler  or  tray  of  wood.  This  cooler  or  tray 
falls  forward  f^om  the  defendant's  shop  window, 
and  rests  on  two  iron  stanchions  and  on  hin^s, 
and  projects  2ft.  9in.  beyond  the  line  of  the  brick- 
work of  the  respondent's  building  in  Derby -street. 
The  tray  is  a  temporary  one,  and  removable  at 
pleasure. 
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In  cross-examination  of  the  appellant,  it  ap- 
peared that  the  respondent's  shop  stands  back 
3tt.  3in.  from  the  front  of  certedn  steps  which 
project  beyond  the  line  of  the  brickwork  of  the 
adjoining  onildings,  and  the  width  of  the  space 
between  the  curbstone  of  the  footpath  and  the 
brickwork  of  respondent's  building  is  17ft.  4in. 
from  the  wall  line ;  and  of  the  space  betweon  the 
said  curbstone  and  the  front  of  the  last-named 
steps  is  14ft.  lin.  The  appellant  had  known  the 
structure  to  be  thus  used  about  three  years  and 
six  months.  Under  the  above-mentioned  tray  is 
an  iron  cellar-grid,  let  fast  into  the  stonework. 

-It  was  also  further  proved  by  the  evidence  of 
the  survevor  for  the  corporation  of  Bolton,  that 
the  line  of  building  of  the  house  of  respondent  is 
the  line  of  brickwork  of  the  wall;  and  that  at 
night,  when  the  business  premises  of  the  respon- 
dent are  closed,  and  on  Sundays,  the  tray  is  re- 
moved, and  the  public  have  free  access  to  walk 
over  the  place  covered  by  the  tra^  at  other  times ; 
and  it  was  also  proved  tnat  the  hne  of  the  wall  of 
respondent's  shop  in  Derby- street  is  in  the  same 
line  as  the  line  of  the  wall  of  the  premises  next 
adjoining. 

It  was  also  proved  that  the  respondent's  pre- 
mises had  been  erected  between  thirty  and  forty 
years,  and  had  been  held  by  several  successive 
tenants  in  occupation :  and  that  the  same  cooler 
or  tray,  or  something  of  the  same  description,  had 
been  used  for  thirty  to  forty  years  by  the  tenants. 

For  the  respondent  it  was  contended,  that  the 
lino  of  the  outer  extremity  of  the  cooler  or  trav 
was  the  line  of  building  referred  to  in  the  95tn 
section  of  the  Act  of  Parliament;  and  that, 
althouffh  the  respondent  had  permitted  the  public 
to  walk  over  the  space  when  the  tray  was  not 
used,  yet  that  he  had  never  parted  with  his  right 
to  place  the  same  in  the  position  it  usually 
occupied. 

He  also  produced  plans  to  show  the  exceptional 
width  of  the  street  at  that  particular  part,  and  to 
show  that  the  respondent's  landlord  had  not  built 
up  to  the  general  average  line  of  the  street. 

The  justices  found,  as  a  fact,  that  the  respondent 
or  his  landlord  had  not  dedicated  the  particular 
space  underneath  the  tray  to  the  public,  except  so 
far  as  when  the  cooler  or  tray  was  not  in  use ;  and 
that  therefore  the  line  of  building  referred  to  in 
the  Act  of  Parliament  must  be  taken  to  be  the 
extent  to  which  the  cooler  or  tray  extended.  On 
these  grounds  they  did  not  convict. 

The  attorney  for  the  appellant  expressed  himself 
dissatisfied  with  this  determination  as  being  erro- 
neous in  point  of  law,  and  pursuant  to  the  2nd 
section  of  the  statute  20  &  21  Yict.  c.  43,  duly  ap- 
plied in  writing  to  the  justices  to  state  and  sign 
a  case  setting  torth  the  facts  and  the  grounds  of 
this  determination  as  aforesaid,  for  the  opinion  of 
this  honourable  Court ;  and  the  appellant  duly 
entered  into  a  recognizance  as  required  by  the 
said  statute  in  that  behalf. 

Therefore  the  said  justices,  in  compliance  with 
the  said  application  and  the  provisions  of  the  said 
statute,  stated  and  signed  this  case. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  line  of  building,  referred  to  in  the 
information  and  the  said  section  of  the  statute, 
means  the  line  of  brick  or  stonework  of  the  house, 
or  the  line  of  the  outer  extremity  of  the  tray. 

If  it  should  be  the  opinion  of  the  court  that 
the  justices  were  wrong  in  their  decision,  then 


the  case  was  to  be  remitted  for  their  judgment 
thereon. 

J'.  Edwards  (with  him  Black)  ai^ed  for  the 
appellant,  the  officer  of  the  corporation  of  Bolton. — 
l^is  local  Act  contains  no  interpretation  daiue 
nor  definitions,  and  it  incorporates  no  public  Act 
which  in  any  way  explains  what  is  meant  by  the 
words  "  Une  of  any  house,  shop  or  building.  As, 
however,  the'  case  finds  that  this  cooler  or  tniy 
"  projects  2ft.  9in.  beyond  the  line  of  the  briok; 
work  of  the  respondent's  building:"  this  is  in 
almost  the  very  words  a  breach  of  the  Act  for 
which  a  penalty  is  imposed,  and  the  respondent 
ought  therefore  to  have  been  convicted. 

Bcvylis  for  respondent,  the  defendant. — Primd 
facie  vested  rights  cannot  be  affected  by  general 
provisions  :  {Moody  v.  Oorbett,  L.  Bep.  1  Q.  B. 
510 ;  14  L.  T.  Bep.  N.  S.  568.)  Here  it  ap- 
pears that  at  all  events  for  thirty  years  b^bre 
the  Act  was  passed,  the  occupiers  of  tiiifl 
house  ei^'oved  and  exercised  the  r^ht  to  depoeit 
goods  as  far  forward  into  the  street  as  they  do 
now.  It  was  held  in  Movant  v.  Ohofmherwi^  (6 
H.  &  N.  541),  that  a  highway  ma^  be  dedicated  to 
the  public,  subject  to  a  pre-existms  right  of  nser 
bv  tne  occupiers  of  adjoining  land,  for  the  pnrpoee 
of  depositing  goods  thereon.  [BLA.CKBUBir,  J. — 
Can  there  be  a  line  of  shop  further  out  into  the 
street  by  day  than  by  night  P]  That  is  a  matter 
of  fact,  about  which  the  justices  have  decided  in 
respondent's  favour.  Lord  Auckland  v.  Wegtmm' 
ster  Local  Board  of  Works  (L.  Bep.  7  Gh.  App.  597; 
26  L.  T.  Bep.  N.  S.  961)  is  a  case  conoeming  a 
general  line  of  buildings  of  a  street^  in  which  the 
Lords  Justices  held  that  in  determining  this  general 
hne,  the  architect  of  the  Metropolitan  Board  of 
Works  ought  to  have  regard  to  the  frontage  of 
houses  previously  existing,  and  which  may  be  re- 
built, as  well  as  to  those  still  standing.  And  in  Ask- 
worthY.  Heyworth(20  L.T.  Bep.N.  8. 439 ;  L.  Bep.  4 
Q.  B.  316),  the  majority  of  this  court  held  that  a 
shed  projecting  3ft.,  and  the  latid  which  it  covered 
formed  part  of  the  dwelling-place  or  shop  into 
which  the  shed  was  built,  l^t  case  arose  under 
the  Markets  and  Fairs  Clauses  Act  1847,  which 
imposes  a  penalty  on  every  person  who  shall  sell 
or  expose  for  side  in  any  place  within  the  pre- 
scribed limits,  except  in  his  own  dwelling-plBoe 
or  shop,  any  articles  in  respect  of  which  toQB 
are  authorised  to  be  taken  in  the  market.  The 
appelhmt  was  the  tenant  of  a  dwelling-honse  and 
shop,  and  a  piece  of  ground  in  front  of  the  sihop ; 
there  was  a  wooden  shed  affixed  to  the  house  and 
suppo^;ted  on  posts,  which  had  been  erected  for 
eighteen  years  on  fla^s  which  projected  3ft.  from 
the  house.  The  justices  convicted  the  appellant 
for  exposing  articles  for  sale  beneath  this  wooden 
shed.    The  court  ouashed  the  conviction. 

Edwards  in  reply. — ^The  words  "prqject"  and 
"  line"  are  used  moonsistently  in  the  statute  and 
in  the  case.  The  projecting  tray  or  steps  cannot 
be  the  hne  of  the  building  be^nd  which  th^  pro- 
ject. The  question  of  dedication  is  immaterial,  fior 
the  line  of  a  building  must  be  the  permanent 
structure. 

Blackbubn,  J. — I  think  we  must  hold  that  the 
justices  were  right.  The  ouestion  turns  entireiy 
upon  the  construction  of  tnis  one  section  of  the 
Jocal  Act.  The  words  are,  if  any  person  places 
or  exposes  any  goods  or  merchandise  so  that  tibe 
same  project  mto  or  over  any  footway,  or  beyond 
the  Une  of  any  house,  shop  or  building  at  which 
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ihe  same  are  exposed,  he  shall  be  liable  to  a 
penalty.  The  magistrates  have  foand  that  this 
tny  was  not  oyer  a  footway ;  bat  it  is  certain  that 
these  goods  were  placed  so  as  to  project  beyond 
the  wall  of  the  house,  although  not  beyond  the 
space  which  had  been  used  and  enjoyed  by  the 
oooapiers  of  the  house  for  forty  years  for  this  pur- 
pose. The  question  is,  which  of  these  is  the  line 
of  the  house,  shop  or  building?  The  magistrates 
have  determined  it  to  mean  the  extent  to  which 
the  cooler  or  tray  extended ;  although  the  words 
of  the  Act  are  not  clear,  I  think  this  interpretation 
is  plausible ;  and  we  ought,  rather  than  take  away 
this  vested  interest,  to  hold  that  the  justices  haye 
adopted  the  right  yiew.  They  say  in  effect  that 
this  was  the  line  of  shop  de  fado  enjoyed  by  the 
respondent  at  the  time  the  Act  was  passed,  and 
that  must  be  the  line  to  which  the  Act  was  meant 
to  refer.  It  would  be  another  matter  if  the  shop 
were  new,  but  as  there  is  no  power  in  this  Act,  as 
in  the  Metropolis  Act  1862,  considered  in  Lord 
AwskAand  y.  Westminster  Local  Boanrd  of  Works 
(rap.),  to  giye  compensation,  it  could  not  be  in- 
tended to  affect  yested  interests. 

QuAiN,  J. — ^I  haye  great  doubt  and  hesitation  in 
holding  that  the  justices  were  right,  because  it 
inyolyes  the  decision  that  a  line  of  building  may 
be  yariable  at  different  times.  Still  it  is  a  strong 
power  to  giye  the  justices  by  a  general  proyision 
that  they  should  thus  depriye  an  owner  of  a  right 
vested  in  him  for  forty  years.  I  see  that  in  the  case 
of  ABhwarth  v.  Heywortk  (sup,)  the  only  difference 
in  the  circumstances  from  those  of  this  case  is 
that  the  shed  there  was  a  structure  of  a  more 
permanent  nature  than  this  tray.  It  is  clearly  an 
authority  for  affirming  this  decision,  and  I  think 
therefore  the  refusal  to  convict  was  right. 

ARCHIBALD,  J. — I  also  think  the  justices  were 
right.    The  section  says,  goods  shaU  not  project 

Sond  the  line  of  any  shop;  but  this  must  be 
en  to  be  the  line  of  shop  at  the  time  of  the 
Act.  This  was  a  right  exercised  more  than  thirty 
years;  so  that  if  there  were  any  doubt,  at  ail 
events  our  conclusion  is  the  most  consistent  with 
justice.  Judgment  for  defendant. 

Attorneys  for  complainant,  Chester,  UrquhaH, 
Bushby,  and  Mayhew,  for  J.  HvnneU,  Boston. 

Attorneys  for  defendants,  Phelps  and  Sidgwick, 
tar  Sale,  ohipman,  Seddon,  and  Sale,  Manchester. 


Tuesday,  Jan,  27, 1874 
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Pamng  atnd  sewering — Incidental  costs  and  chaurges 
— Costs  of  coUecHon,  survey  plan,  and  notices — 
BuOding  owner— IS  fr  19  Vict,  c,  120 ;  25  fr  26 
Via.  c,  102. 

Ihffendant  was  owner  of  some  houses,  and  occupied 
larnd  hounding  or  alnMng  on  a  new  street,  which 
Oke  plaintiffs  had  paved  wider  sect,  105  of  the 
Metropolis  Management  Act  1855,  and  sewered 
under  sect.  52  of  the  amending  Act  of  1862. 

Amongst  other  items  which  the  plaintiffs  had  appor- 
Honed  to  defendants  contribution  were  costs  of 
eoiUedvng  apportioned  amounts,  of  survey  plan 
and  obtafinmg  names  of  owners,  and  offillvng'up, 
printing,  advertising,  and  serving  notices.  These 
swms  were  all  paid  to  persons  employed  for  the 
pwroose,  and  not  pUmUiffs*  servants,  although 
fdoM^i^s  had  in  their  employ  a  surveyor^  ana  a 
derh,  and  pa/yments  were  requested  at  their  office. 


Defendant  occwpied  the  said  land  under  a  building 
agreement,  oy  which  the  owner  of  the  land  agreed 
to  demise  to  defendant  or  his  nominees  the  several 
pieces  of  land  upon  whi-ch  defendant  was  to  buHd, 
as  the  houses  and  bwUdings  respectively  became 
erected  and  covered,  for  80  years,  ai  (he  rent  of  a 
peppercorn  for  two  years,  and  of  sums  increasing 
every  year  up  to  3641.  in  the  sixth  and  following 
years.    The  defendant  was'  to  be  considered  as 
nolding  the  wndemised  portion  on  the  terms  of  the 
leases.    There  was  a  power  of  re-entry  upon  non^ 
completion  of  the  building  covenants.    The  houses 
ai  mis  time  were  in  every  stage  of  building  pro' 
gross,  and  some  had  been  demised  to  other  persons 
ai  defendant's  nomination  : 
Held,  upon  an  a^ion  to  recover  defendani*s  appor- 
tionment, thai,  with  the  exception  of  the  houses 
demised  to  other  persons,  the  defendant  was  liable 
as  owner  of  aXL  the  premises,  and  thai  the  above 
items  wove  incidental  costs  and  charges  within  the 
77th  section  of  the  said  Ad  of  1862. 
This  was  an  action  commenced  on  the  30th  Jan. 
1869,  brouffht  to  recover  1832.  O0. 4d.,  consisting  of 
771,  8«.  llcT,  the  amount  apportioned  to  be  paia  by 
the  defendant,  as  the  owner  of  certain  houses  in 
E^linton-road,  Bow,  of  the  costs  of  paving  the 
said  Eglinton-road;  53L  Os,  8(2.,  the  amount  appor- 
tioned to  be  paid  by  the  defendant  as  the  owner  of 
certain  houses  in  Stafford-road,  Bow,  of  the  costs 
of  paving  the  said  Stafford-road ;  39L  16«.  6(2.,  ap- 
portions, to  be  paid  by  the  defendant  as  the  owner 
of  certain  building  land  boundiiu^  and  abutting  on 
Mary-street,  Bromley  St.  Leonards ;  and  12{.149. 8(2., 
apportioned  to  be  paid  by  the  defendant  as  the 
owner  of  certain  other  building  land,  bounding 
and  abutting  on  Mary-street,   for  the   costs  of 
constructing  a  sewer  in   the    said  Mary-street, 
Bromley  St.  Leonards. 

The  cause  came  on  to  be  tried  before  Gockbum, 
C.J.,  at  a  sitting  at  Nisi  Frius  held  at  Westmin- 
ster, on  Wednesday,  the  14th  June,  1871,  when 
the  vcodict  was  entered  for  the  plaintiffs  for  the 
damages  in  the  declaration,  with  costs  40s,,  subject 
to  the  opinion  of  the  court  upon  the  following  case : 

1.  The  pleadings  in  this  action,  a  copy  of  which 
accompamed  this  case,  were  to  be  considered  part 
therecj,  but  it  is  not  material  to  the  judgments 
that  they  should  be  set  out  or  more  folly  referred 
to. 

2.  The  plaintiffs  are  the  Board  of  Works  for  the 
Poplar  District,  within  the  true  intent  and  meaning 
of  the  Metropolis  Management  Act  1855,  and  the 
Metropolis  Management  Amendment  Act  1862, 
and  are  the  Boardot  Works  of  the  Poplar  District, 
mentioned  and  referred  to  in  part  1  of  schedule  B 
of  the  first-mentioned  Act. 

3.  The  plaintiffs,  as  such  board,  in  the  first 
count  of  the  declaration,  seek  to  recover  from  the 
defendant,  as  owner  of  certain  houses  in  Eglinton- 
road,  77{.  8«.  11(2.,  being  the  amount  apportioned 
by  the  plaintiffs  as  the  proportion  to  be  paid  by 
the  defendant  as  owner  of  the  said  houses,  of  the 
costs  of  paving  the  said  Eglinton-road. 

4.  The  plaintiffs,  as  sucn  board,  in  the  second 
count  of  tne  declaration,  seek  to  recover  from  the 
defendant,  as  owner  of  certain  houses  in  Stafford- 
road,  532.  0«.  3(2.,  being  the  amount  apportioned 
by  the  plaintiffs  as  the  proportion  to  be  paid  by 
the  defendant  as  owner  (if  tne  said  houses,  of  the 
costs  of  paving  the  said  Stafford-road. 

5.  The  estimated  expenses  of  paving  Eglinton- 
TQsdf  for  the  apportionment  of  which  the  plaintiffs 
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in  the  first  oonnt  of  the  declaration  sue,  amounted, 
as  determined  by  the  surveyor  to  the  plaintiffs,  to 
7681. 8«.  Sd.,  but  in  the  said  amount  of  7681. 8a.  &i. 
were  included,  beside  the  mere  costs  of  paving  and 
of  paving  at  the  point  of  intersection  of  streets, 
the  following  charges : 

For  ooUeotion  of  appcKrtloned  amoantB 18    7    2 

Surrey  plan  and  obtaining  names  of  owners  ...  8  2  0 
For  fiUing-np  and  serving  notioes  1  13    0 

Jm  18    8 

The  persons  to  whom  the  above-mentioned  sums 
were  paid  respectively  were  not  officers  or  clerks  of 
the  plaintiffs,  but  persons  carrying  on  business  in- 
dependently of  the  plaintiffs,  and  employed  by  the 
plaintiffs  to  do  the  said  work. 

6.  The  estimated  cost  of  paving  Stafford-road, 

for  the  apportionment  of  which  the  plaintiffs  in  the 

second  count  of  the  declaration  sue,  amounted,  as 

determined  by  the  surveyor  to  the  plaintiffs,  to 

669L  15«.  8(2.,  but  in  the  said  amount  of  669Z.158. 8d. 

were  included,  besides  the  mere  costs  of  paving, 

and  of  paving  at  the  points  of  intersection  of 

streets,  tne  foUowing  charges  : 

JB  a.   d. 

For  oolleotion  of  apportioned  amounts 18    2    7 

Survey  plan  and  obtaining  names  of  o?mers 8    4    6 

For  fiUing-np  and  serving  notioes  2  11    8 

Advertiflements  and  printing  notioes 2  17    4 

^621  15  8 
The  persons  to  whom  the  above-mentioned  sums 
were  respectively  paid  were  not  officers  or  clerks 
of  the  plaintiffs,  but  persons  carrying  on  business 
independently  of  the  plaintiffs. 

7.  Except  m  so  far  as  the  fact  of  including  the 
charges,  181.  128.  2(2.  and  21L  15«.  8(2.  iust  men- 
tioned in  the  respective  amounts  of  7062.  86.  8(2. 
and  6692. 159.  8(2.,  apportioned  as  before  respect- 
ively stated,  mav  disentitle  the  plaintiffs  to  recover 
from  the  defenaant  either  of  tne  amounts  in  the 
first  and  second  counts  respectively  sought  to  be 
recovered,  all  things  were  done  and  happened,  and 
all  conditions  existed  and  exist,  necessary  to  entitle 
the  plaintiffs  to  recover  those  amounts,  except  as 
aforesaid.  The  arbitrator  found  all  the  issues  on 
the  pleas  to  the  said  first  and  second  counts  for  the 
plaintiffs. 

8.  The  plaintiffs,  as  such  board,  in  the  third  and 
fourth  counts  of  the  declaration,  seek  to  recover 
from  the  defendant,  l»  owner  of  certain  lands 
abutting  on  a  certain  street  called  Mary-street, 
522. 11«.  2(2.,  being  the  amount  apportioned  by  the 
plaintiffs  as  the  proportion  to  be  paid  hj  the  de- 
fendant, as  such  owner  of  the  said  land,  of  con- 
structing a  sewer  in  the  said  Mary-street. 

9.  The  plaintiffs,  as  such  boera,  having  duly 
resolved  to  construct  the  said  sewer  in  Mary-street, 
further  duly  resolved,  on  the  21st  May  1867,  that 
with  reference  to  the  cost  of  construction  of  the 
sewer  in  Mary-street,  the  owners  of  the  unbuilt 
land  should  pay  half  the' cost,  and  that  the  owners 
of  the  property  on  the  built  side  should  pay  two- 
thirds  of  the  remaining  half,  and  that  the  plamiiffs, 
as  such  board,  should  pay  the  remainder  of  the 
cost  of  the  construction  of  the  said  sewer.  It  is 
as  owner  of  part  of  the  unbuilt  land  that  the  plain- 
tiffs, in  the  third' and  fourth  counts,  seek  to  charge 
the  defendant. 

10.  The  plaintiffs  commenced  and  executed  and 
completed  the  said  sewer  in  Mary-street,  between 
the  2nd  June  and  the  4th  Oct,  1867. 

11.  The  expenses  apportioned  by  the  plaintiffs 


in  respect  of  the  oonstmotion  of  the  said  Marjr- 
street*  sewer,  amounted  to  126L  178.  8(2;  but  m 
this  amount  of  1262. 178.  8(2.  are  included  besides 
the  expense  of  (instructing  such  sewer,  and  the 
works  appertaining  thereto,  inolu<iinff  the  cost 
(if  any)  A  ^llies,  side  entrances,  lengths  of 
sewer  n^  the  intersection  of  streets,  the  following 
charges: 

£  f .  d. 

For  plan  and  snrve^r •••...••.•••....-...••..••    8    8   2 

Filling-np  and  serving  notioee 0  13   0 

i>S    1    8 

The  persons  to  whom  these  charges  were  respec- 
tively paid  were  not  officers  or  clerks  of  the 
plaintiffs,  but  persons  carrying  on  business  inde- 
pendently of  the  plaintiffs. 

12.  The  followmg  account  shows  the  manner 
in  which  the  plaintiffs  apportioned  the  1262. 178. 8e2. 
between  the  unbuilt  land  on  the  north  side  and 
the  houses  on  the  south  side  of  Mary-street : 

Frontage,  north  side,  688ft.  l(Kn.  Ji  9,  d. 

Salf  the  oontraot  snm  for  oonstmotion 61  18   8 

Proporti(m  of  oosts  of  plan,  Ac 10  0 

Fillmg-np  and  serving  notices..... 0   8  0 

68   0  3 
Frontage,  sonth  side,  720ft.  9in. 

Half  the  oontraot  sum  for  oonstrnotion* 61  18  8 

Proporticm  of  costs  of  plaii,  Ac 18  8 

Fillmg-np  and  serving  notioes 0  11  0 


68  17 


8 


8^127  14  10 

48  11   7 

13.  The  plaintiffs,  in  apportioning  the  632. 08. 3(2., 
being  the  half  of  the  total  en)enses  incurred  in 
respect  dE  the  construction  of  tne  said  Mary-street 
north  side  sewer,  plus  a  due  proportion  of  the 
cnarges  added  to  the  expense  of  construction,  as 
above-mentioned  in  paragraph  11,  payable  bv  the 
owners  of  the  unbuilt  land,  charged  upon  a  plot  of 
land  described  in  plan  as  plot  A,  and  having  a 
frontage  in  Mary-street  of  i41ft.  6in.,  the  sum  of 
122.  iSs,  8(2.;  and  charged  upon  a  plot  of  land 
described  in  plan  as  plot  G,  and  having  a  frontace 
in  Mary-street  of  442k  6in.,  the  sum  of  392. 168. 6^ : 
which  two  sums  together  make  up  the  52L  ll8. 2cl. 
claimed  in  the  third  and  fourth  counts  of  the 
declaration. 

14.  The  defendant  was  not,  at  the  time  of  the 
construction  of  the  Mary-street  sewer,  or  at  the 
iiime  of  the  passing  bv  the  plaintiffs  of  any  of  the 
resolutions  relating  thereto,  nor  has  been  sinee, 
the  owner  of  plot  A;  the  said  plot,  together  with 
a  plot  described  <m  plan  1  as  plot  B,  having  been 
sold  in  the  year  18o5  by  Mr.  Boyd,  the  freehold 
owner  thereof,  to  certain  persons  other  than  the 
defendant,  which  sale  is  the  sale  mentioned  in  the 
memorandum  written  at  the  foot  of  the  agreement 
between  Mr.  Boyd  and  the  defendant  hereinafter 
in  par^raph  15  mentioned. 

15.  Plot  G  is  part  of  the  land  comprised  in  the 
agpreement  between  Mr.  Boyd  and  the  defendant* 
dated  the  23rd  June  1863,  which  is  to  be  taken  as 
part  of  this  case.  No  lease  has  been  granted  to  the 
defendant  under  the  said  agreement  in  respect  of 
houses  erected  on  plot  G,  nor  have  any  houses  or 
buildings  been  erected  thereon. 

16.  The  following  is  a  list  of  the  houses  and 
buildings  erected  in  May  1867»  on  land  other  than 
plot  G,  oompriBed  in  the  said  agreement : 
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ParJb.fffr«e<.— Fiikiahed  hoiues  90,  rental  2^ 

»t  - 161. 18s.  per  annnm. 

5,  at  181. 48.  ,» 

1,  at  201.  Os.  „ 
Unfiiuslied  houaee ;  11  oaroases,  valued  at  601.  eaoK 

Cfcarles-street.— Finished  honsee  5,  rental  3, 

at  181. 4s,  per  annum. 

2,  at  lOL  88.  „ 
Unfiniehed  honees ;  20  oaroaaes,  valued  at  20L 

Crots-^ireet. — ^Finiahed  honees,  none. 

Unfinished  honses  ;  5  oaroases,  valued  at  801.  each. 
BricMeld-lcme, — Finished  houses,  none. 

Unfinished  houses ;  5  oaroases,  valued  at  501.  eaoh. 
Public-house, — Bental,  501.  per  annum. 

17.  The  plantiffs  gave  the  defendant  separate 
ntitioes  to  pay  the  said  sums  of  121. 14«.  8(2.  and 
39Z.  168.  6d.t  and  did  not  include  the  said  sums  in 
one  notice. 

18.  Mr.  Boyd  had,  in  May  1867,  advanced  to  the 
defendant  the  sum  of  2000Z. ;  this  advance  was  not 
secured  by  any  mortgage,  nor  was  there  any  formal 
certificate  of  the  surveyor,  pursuant  to  clause  8  of 
the  agreement  between  Mr.  Boyd  and  the  defen- 
dant. 

19.  Except  in  so  far  as  the  fact  of  including  in 
126L  17«.  Sd.  (the  apportioned  cost  of  con- 
structing Mary-street  sewer),  the  31.  Is.  2d.  in 
paragraph  11  noentioned,  and  the  facts  stated  with 
reference  to  the  ownership,  within  the  meaning  of 
the  Metropolis  Management  Act  1855,  and  the 
Metropolis  Management  Act  1862,  of  plots  A 
and  C.y  may  disentitle  the  plaintiffs  to  recover  the 
sum  of  52{.  lis.  2d.  in  the  third  and  fourth  counts 
of  the  declaration  sought  to  be  recovered,  all  things 
were  done  and  happened,  and  all  conditions  ex- 
isted and  exist  necessary  (subject  to  questions 
as  to  the  form  of  the  declaration)  to  entitle  the 
plaintiffs  to  recover  the  said  sum  of  521.  lis.  2d., 
and,  except  as  aforesaid,  the  arbitrator  found  cdl 
the  issues  on  the  pleas  to  the  third  and  fourth 
counts  for  the  plaintiff. 

It  is  agreed  between  the  parties  that  the  court 
may  draw  inferences  of  fact. 

The  question  for  the  opinion  of  the  court  is :  if 
the  defendant  is  liable  to  pay  all  or  any,  and  which 
or  what  part  of  the  said  sums  claimed. 

In  both  the  said  notices  referred  to  in  paragraphs 
12  and  17  of  the  case,  it  was  recited  that  the 
several  sums  claimed  had  "  been  apportioned  and 
determined  by  Bobert  Parker,  the  surveyor  to  the 
said  board  of  works,  and  by  the  said  bocoxl  of 
works,  as  being  the  fair  proportion  of  the  said 
costs  and  expenses  as  becoming  due  in  respect  of 
the  bouses"  belonging  to  defendant. 

The  notices  were  signed,  **  S.  Jeffiries  Barth, 
derk  of  the  said  board,"  and  were  dated  at  the 
ofiKces  of  plaintiffs.  They  concluded  with  a  me- 
morandum as  follows :— "  W.B.  You  are  requested 
to  bring  this  notice  with  you." 

The  said  a^^reement,  dated  the  23rd  June  1863, 
which  was  directed  in  paragraph  15  of  the  case  to 
be  taken  as  part  thereof,  was  made  between  one 
James  Boyd  and  the  defendant,  described  as  a 
builder.  It  was  agreed,  amongst  other  things,  as 
follows:— (1)  "The  said  James  Boyd  will,  upon 
the  written  request,  and  at  the  expense  of  the  said 
Henary  Love  (when  and  so  soon  as  the  houses  and 
bnildmgs  hereinafter  agreed  to  be  built,  shall  from 
time  to  time  be  erected  and  covered  in  to  the  satis- 
faction of  the  said  James  Boyd  or  his  surveyor, 
Mr.  Bobert  Heley,  or  other  his  surveyor  for  the 
time  being,  as  hereinafter  mentioned),  demise  unto 
the  said  Henry  Love,  or  his  nominee  or  nominees, 
by  one  lease  or  several  leases  at  his  option,"  the 
Mas.  Oas.— Yol.  VUL 


pieces  of  ground  there  described,  for  the  term  of 
eighty  years,  from  the  25th  Dec.  1862,  at  the  rent 
of  a  peppercorn,  tiU  the  25th  Dec.  1864 ;  and  for 
the  year  ending  at  Christmas  Day  1865,  the  rent 
of  911. ;  for  the  year  ending  at  Christmas  Day  1866, 
the  rent  of  182Z. ;  for  the  year  ending  at  Christmas 
Day  1867,  the  rent  of  273Z. ;  and  fi^m  Christmas 
Day  1867,  and  for  each  and  every  then  succeeding 
year  of  the  said  term,  the  yearly  rent  of  3642." 

By  paragraph  (6)  of  the  agreement :  "  Until  the 
whole  of  the  premises  hereby  agreed  to  be  demised 
shall  be  demised  accordingly,  the  said  Henry  Love, 
his  executors,  administrators,  or  assigns,  shall  be 
considered  as  holding  the  same^  or  the  undemised 
portion  thereof,  upon  the  terms  of  the  said  lease  or 
leases." 

By  paragraph  (7)  of  the  agreement :  "  If  the  said 
Henry  Love,  his  executors,  administrators,  or 
assigns,  shall  make  default  in  building  or  covering 
in  the  said  houses,  or  any  of  them,  within  the 
periods  hereinbefore  respectively  appointed  in  that 
behalf,  or  in  the  payment  of  the  rent  hereby  agreed 
to  be  paid,  t>r  in  performance  of  the  agreements 
herein  contained,  tne  said  James  Boyd,  his  heirs 
or  assigns,  may  re-enter  and  take  possession  of  such 

gart  of  the  said  land  and  premises  as  may  not  have 
een  specifically  demised,  and  this  agreement,  so 
far  as  regards  the  land  and  premises  undemised, 
shall  thenceforth  become  void." 

At  the  foot  of  this  agreement  a  memorandum 
was  added  on  the  29th  April  1865,  by  which  it  was 
further  agreed  between  the  parties,  that  Love 
should  be  at  hberty  to  sell  and  convey  part  of  the 
said  land  in  the  agreement  mentioned  to  Messrs. 
Currie,  and  others,  and  that  Love  should  be  liberated 
from  the  terms  of  the  said  agreement,  so  far  as  it 
related  to  that  part  ol  the  land.  This  part  is 
referred  to  in  paragraph  14  of  the  case,  as  plots  A 
and  B  in  the  plan. 

Shaw  (with  'him  ArhtUknot),  argued  for  the 
plaintiffs. — ^It  is  impossible,  upon  the  finding  in 
the  14th  paragraph  of  the  case,  to  support  the 
Mary-street  sewers*  rate.  The  first  question  is 
concerning  the  paving  rates,  which  were  originally 
subject  to  18  &  19  Yict.  c.  120,  s.  105.  That  section, 
however,  enabled  a  vestry  or  district  board  to  ob- 
tain payment  for  the  estimated  expenses  only 
from  owners  of  houses,  and  the  only  remedy  was 
before  justices.  In  consequence  d  the  case  of 
Vestry  of  8t.  Pancras  v.  Batterbury  (26  L.  J.  243, 
C.  P.),  this  section  was  amended  by  25  &  26  Yict. 
c.  102,  s.  77,  whereby  owners  of  the  land  bounding 
or  abutting  on  a  street  are  liable  to  contribute  to 
the  expenses  of  paving  as  well  as  the  owners  of 
houses,  the  vestry  or  (Sstrict  board  having  power 
to  apportion  the  expenses  in  manner  therein 
stated,  and  to  recover  from  the  owner,  either  by 
action  at  law  or  in  a  summary  manner.  The  costs 
recoverable  are  thus  described  :-^**  Any  such  costs 
or  expenses"  (i.  e.,  of  pavino;  a  new  street,  as  in  sect. 
105  01  the  earlier  Act),  *'  inchiding  the  cost  of  paving 
at  the  points  of  intersection  of  streets,  and  all  other 
incidental  costs  and  charges,  shall  be  apportioned 
by  the  vestry  or  board,  and  shall  be  recoverable 
either  before  the  work  shall  be  commenced,  or 
during  its  progress,  or  after  its  completion."  The 
defendant  contends  that  the  costs  mentioned  in 
the  case  are  not  incidental  to  the  paving,  but  so  far 
as  that  is  a  question  of  fact,  the  case  finds  in  the 
plaintiff's  favour.  There  is  no  authority  upon  the 
matber ;  but  the  intention  of  the  Legislature  clearly 
was,  that  these  owners  should  bear  the  whole  of 
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the  first  expense  of  paving.  A  similar  provision  is 
contained  in  the  Highway  Act  1835  (5  &  6  Will.  4, 
c.  50),  8.  28.  Payment  is  to  be  made,  nnder  sect. 
1 05  of  the  Act  of  1855,  by  the  owners  on  dema/nd  ; 
some  kind  of  notice  or  demand  must  therefore  be 
made  upon  them,  and  it  is  not  found  in  the  case 
that  these  charges  are  excessive.  The  sewers'  rate 
is  subject  to  the  52nd  and  following  sections  of 
the  Act  of  1862,  and  can  be  apportioned  and  re- 
covered by  the  vestry  or  board  just  as  a  paving 
rate,  except  that  by  sect.  57  an  appeal  to  the 
Metropolitan  Board  of  Works  concerning  sewers' 
rate  is  given  to  any  person  who  may  deem  himself 
aggrieved.  The  same  point  as  to  incidental  ex- 
penses arises  under  these  rates;  and  there  is  a 
further  important  question  as  to  the  defendant's 
ownership.  By  sect.  250  of  the  Act  of  1855,  "owner" 
is  to  mean  "  the  person  for  the  time  being  receiv- 
ing the  rack  rent  of  the  lands  or  premises  in  con- 
nection with  which  the  said  wora  is  used,  whether 
on  his  own  account  or  as  agent  or  trustee  for  an^ 
other  person,  or  who  would  so  receive  the  same  if 
such  lands  or  premises  were  let  at  a*  rack  rent." 
The  agreement  here  differs  from  that  in  the  case 
of  Lady  HolUmd  v.  The  Kensington  Vestry  (17 
L.  T.  Eep.  N.  S.  73 ;  L.  Bep.  2  0.  P.  565),  in  that 
there  is  no  clause  that  the  builder  shall  have  no 
interest  in  any  house  or  land  until  a  lease  of  it  is 
granted.  The  defeodant,  therefore,  is  owner 
within  the  meaning  of  the  interpretation  clause. 

Kingdon,  Q.G.  (with  him  Ta^^ping),  for  defen- 
dant.— ^The  board  has  regular  officers,  who  should 
do  all  this  work  for  which  thev  char^  as  incidental 
expenses.  It  appears  from  the  notices  referred  to, 
that  they  have  a  surveyor  and  clerk,  and  from 
the  demand  at  the  bottom,  no  collector  appa- 
rently is  necessary.  Yet,  as  the  case  finds,  they 
emplojr  for  this  purpose  persons  who  are  not 
in  their  service,  these  charges  are  unnecessary. 
Further,  these  are  not  costs  or  charges  incidental 
to  paving,  but  only  to  the  collection  of  the  paving 
rates,  for  which  sect.  77  of  the  Act  of  1862  makes 
no  provision.  As  to  the  question  raised  concern- 
ing the  sewers  rate,  can  defendant  be  owner  when 
a  substantial  rent  is  reserved  to  the  vendor  of  the 
land  P  [Qu AiN,  J. — Is  it  not  a  ground  rent  only  P] 
Certainly  there  is  a  decision  somewhat  against  me 
in  Gaudwed  v.  Hanson  (25  L.  T.  Bep.  N.  S.  595 ; 
L.  Bep.  7  Q.  B.  55). 

Shaw  was  not  heard  in  reply. 

BiACKBXTBN,  J. — ^There  seems  to  be  not  the 
smallest  doubt,  except  as  to  the  claim  in  the  third 
count,  which  is  most  properly  given  up.  The 
plaintiffs  are  entitled  to  everything  else.  No 
question  is  raised  as  to  whether  the  sums  charged 
for  collection  and  notices  are  excessive,  and  it 
seems  that  the  things  for  which  they  were  paid 
were  required  to  be  done.  Although  Mr.  Kingdon 
says  the  board's  servants  ought  to  have  done  them 
without  extra  charge,  on  that  point  our  opinion  is  not 
asked.  It  is  clear  that  if  they  cannot  be  recovered 
from  the  owners  of  lands  and  houses  in  their 
neighbourhood,  the  board  must  be  out  of  pocket 
for  them.  They  seem  to  me  to  be  costs  and  cnarges 
incidental  to  the  costs  of  paving,  and  are  therefore 
included  in  the  defendant's  liabilitv.  That  defen- 
dant is  owner  for  the  purposes  of  tnese  Acts,  I  also 
have  no  doubt.  He  was  m  actual  occupation ;  his 
peppercorn  rent  to  be  raised  to  a  g^und  rent, 
rhis  could  not  be  a  reason  for  saying  that  Mr. 
Boyd  was  receiving  the  rack  rent.    It  may  be  a 


substantial  rent,  bat  not  snoh  as  toprevent  the 
defendant  firom  being  the  owner.  The  plaintiSk 
are,  therefore,  entitled  to  judgment. 

QuAiN,  J. — I  am  of  the  same  opinion.  It  seems 
to  me  that  the  words,  "  all  other  incidental  costs 
and  chains  "  are  added  in  the  Act  of  1862  to  the 
costs  mAde  recoverable  by  the  Act  of  1855  for  the 
very  purpose  of  meeting  such  expenses  as  these. 
On  the  other  point,  I  concur  in  the  case  mentioned 
by  Mr.  Kingdon. 

AbchibaiiD,  J. — I  am  of  the  same  opinion.  The 
first  point  is  plain.  The  expenses  of  collection  and 
notices  are  incidental  to  paving,  within  the  Act  of 
1862.  And  on  the  other  point,  I  agree  that  the 
defendant  is  the  person  entitled  to  receive  the  rack 
rent,  and  therefore  liable  for  this  contribution. 

Judgment  for  pUjMfMtfoT  the  whole  ttfm  daimed, 
except  391.  16«.  6a. 

Attorney  for  plaintiffs,  £f.  /.  Barth. 
Attorney  for  aefendant,  M,  K,  Bra/and. 


Saiwrday,  Jwn.  81, 1874. 

Bbo.  v.  JusncBs  Of  Lavcashibs;  Be  Mahs  v. 

Johnson. 

Order  of  hastardu — AppUcaHon — Hearing  of  sum* 
mone—Sb  Jr  36  Viet,  c  65—86  Viet,  c  9. 

The  mother  of  a  haetard  chUd  signed  a  form  of 
application  for  a  etvmmons  against  the  ptdoHse 
fcuher  contaimng  the  words  Who  saiih  that  she 
hath  been  delivered  of  a  bastard  child  since  the 

?assvng  of  the  'Bastardy  Lawe  Amendment  Act 
872.     When  the  summons  came  on  to  he  heard, 
objection  wcu  taken  by  the  defendant  that  ^ 
child  was  bom  before  the  passing  oftlisAd;  the 
mother  was  sworn  and  admitted  this  was  so,  and 
the  justices  dismissed  the  summons.  Upon  another 
swnwMms,  recUing  the  same  application  bu.t  wUh- 
out  the  mistake  therein^  justices  made  an  order  of 
2«.  6d.  a  week  against  me  defendar^. 
Held,  upon  certiorari,  that  tlie  dismissal  of  the  first 
summons  was  not  such  a  hearing  as  to  exhaust 
the  application;   and  thai  the  order  upon  the 
second  summons  was  within  the  justices*  juris* 
diction. 
On  the  22nd  Jan.  a  rule  nisi  had  been  obtained 
by  French  on  behalf  of  John  Johnson,  calling  upon 
the  Bev.  J.  J.  Dixon  Clerk,  and  T.  Whaley,  Esq., 
two  of  her  Majesty's  justices  of  the  peace  in  and 
for  the  county  of  Lancaster,  to  show  cause  why  a 
writ  of  certiorari  should  not  issue  to  remove  into 
this  court  a  certain  order  under  the  hands  and 
seals  of  the  said  two  justices,  bearing  date  on  or 
about  the  19th  Dea  1873,  whereby  we  said  John 
Johnson  was  ac^udged  to  be  the  putative  father  of 
a  certain  bastard  child,  bom  of  the  body  of  Esther 
Maim. 

The  said  Esther  Mann  was  delivered  of  a  bastard 
child  on  the  14th  Jan.  1872. 

The  Bastardy  Laws  Amendment  Act  1872  (35  & 
86  Yict,  c.  65)  was  passed  on  the  10th  Aug.  1872. 
By  sect.  2 : 

The  enaotments  apeoified  in  the  first  sofaednle  to  thii 
Act  are  hereby  repeated,  ezoept  as  to  anything  hereto- 
fore duly  done  theiennder,  ana  exoept  bo  fu  as  niaj  be 
neoesaazy  for  the  pnrpoee  of  supporting  and  oontinning 
any  proceeding  taken  oefore  the  passing  ot  this  Aot. 

All  previously  existii^  jurisdiction  in  bastardy 
was  thereby  repealed,  and  no  exception  was  mads 
with  respect  to  children  bom  before  the  pasBing  of 
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the  Act,  conoeming  whom  no  proceeding  had  been 

taken  at  that  time. 

By  sect  8 : 

Any  Bm^le  woman  who  may  be  with  ohUd,  or  who 
may  be  dehvered  of  a  bastard  ohild  after  l^e  paBsizi^  ot 
tiuB  Act,  may  either  before  the  birth  or  at  any  time  with- 
ia  twelve  monldiB  from  the  birth  of  snoh  ohild  .  .  . 
make  application  to  any  one  jnstice  of  the  peaoe  acting 
for  the  petty  Besaional  diyision  of  the  oonnty  or  for  the 
eity,  bOTongh,  or  place  in  which  she  may  reside,  for  a 
Bunmons  to  be  swred  on  the  man  aUesea  by  her  to  be 
the  &ther  of  the  child  ....  and  snon  jnstioe  of  the 
peace  shall  therenpon  issne  his  summons  to  the  person 
aiQe^  to  be  the  father  of  snch  ohild  to  appear  at  a  petty 
session  to  be  holden  after  the  expiration  of  six  days  at 
least  for  the  petty  sessional  division,  city,  borough,  or 
other  place  in  which  snch  jnstice  nsnally  acts. 

The  Bastardy  Laws  Amendment  Act  1873  (86 
Vict.  0.  9),  was  passed  on  the  24th  April  1878. 
By  sect.  3, 

Any  woman  deliyered  of  a  bastard  ohild  on  or  before 
file  10th  Angnist,  1972^  who,  bnt  for  the  repeal  of  the  said 
ledted  Act  (vis.,  the  atoresaid  Act  of  the  previons  year) 
of  the  enactments  specified  in  the  first  schedule  hereto 
would  have  beoi  entitled  to  apply  for  a  summons  affainst 
the  putative  father  of  such  child,  shall  be  entitled  to 
apply  for  snoh  summons  as  follows :  In  any  case  in  which 
she  would  have  been  entitled  to  apply  at  any  time  within 
twelve  months  from  the  birth  of  the  ohild,  she  shall  be 
entitled  to  apply  at  any  time  within  six  months  next 

after   the    passing   of  tiiis  Act And  upon  any 

SQoh  application  the  same  proceedings  shall  or  may  be 
taken,  and  the  same  consequences,  including  all  rights 
of  appeal,  shall  or  may  ensue  as  should  or  might  have 
been  taken  or  have  ensued  if  the  said  enactments  had 
not  been  repealed  by  the  said  recited  Act. 

The  said  Esther  Mann  made  application  to  a 
jostice  nnder  the  preceding  enactments  on  the  17th 
Oct.  1878.  She  signed  a  partly  printed  paper, 
which,  when  filled  up  by  the  jastices'  derk.  Was  in 
the  following  words : 

County  of  Lancaster  to  wit.  —  The  information  and 
spptication  of  Esther  Mann,  einglewoman,  residing  at 
the  township  of  Ashton  in  Mackerfield,  in  the  county  of 
Lancaster,  before  me,  the  tindersi^ed,  one  of  Her 
Uajesty's  justices  of  the  peace  acting  for  the  petty 
sessional  division  of  Wigan,  in  the  said  County  of  Lan- 
caster, in  which  she  resides,  this  17th  day  of  October, 
A.D.  1873,  who  saith  that  she  hath  been  delivered  of  a 
bastard  child  since  the  passing  of  the  Act  of  the  S5th 
and  d6th  year  of  the  reign  of  Her  present  Majesty,  in- 
tituled "  The  Bastardy  Laws  Amendment  Act,  1872,"  and 
more  than  [or]  witmn  twelve  calendar  months  before 
this  day,  to  wit  on  the  14th  day  of  January,  in  tbe  year 
of  our  Lord  1872 ;  and  alleges  that  one  John  Johlison,  of 
Kewton-le-WiHowa,  in  the  county  of  Lancaster,  ia  the 
father  of  such  child,  and  maketh  application  to  me  for 
a  summons  to  be  served  upon  the  saia  John  Johnson,  to 
appear  at  a  pettgr  sessions  to  be  holden  for  the  petty 
sessional  division  in  which  I  usually  act,  to  answer  such 
oomplaint  as  she  shall  then  and  there  make  touching  the 
premises.  Esthbb  Mann. 

Exhibited  before  me  the  day  and  year  first  above 
written.  HaNKY  Woodcock.    - 

On  the  same  day,  the  17th  Oct.  1873,  in  pur- 
raacce  of  the  aforesaid  application  the  said  jnstice 
Henry  Woodcock  issned  a  summons  to  the  said 
John  Johnson  to  appear  at  a  petty  session  to  be 
holden  on  the  7th  Nov.  The  summons  recited 
the  application  in  its  exact  words,  and  with  the 
mistake  contained  therein,  viz.,  "  since  the  passing 
of  the  Act"  of  1872. 

In  one  of  the  affidavits  npon  which  this  rale  was 
granted,  tbe  attorney  of  the  said  John  Johnson 
stated  that  he  attended  the  petty  sessions  at 
Wigan,  and  acted  as  advocate  for  him  at  the 
hearing  of  this  snmmons  on  the  7th  Nov.  The 
case,  he  said,  was  called  on,  and  the  complainant 
was  called  ae  a  witness  on  her  own  behalf  by  her 


own  advocate,  and  examined  by  him;  and  after 
hearing  her  evidence  the  justices  dismissed  the 
said  snmmons. 

Afterwards,  on  the  5th  Dec.  last,  the  said  justice 
issued  another  summons  to  the  said  John  Johnson 
to  appear  at  a  pettv  session  to  be  holden  on  the 
19th  Dec.  The  recitaJ  in  this  summons  was  as 
follows :  "  Whereas,  on  the  17th  Oct.  last,  applica- 
tion was  made  to  me  the  undersigned  one  of  her 
Majesty's  justices  of  the  peace,  for  the  county  of 
Lfmcaster,  by  Esther  Mann,'  single  woman,  resid- 
ing  at  Ashton  in  Makerfield,  in  tne  petty  sessional 
division  of  the  said  county,  for  which  I  act,  who 
stated  that  she  had  been  delivered  of  a  bastard 
child  on  the  14th  Jan.  1872,  for  a  summons  to  be 
served  upon  you  to  apt)ear  at  a  petty  sessions  of 
the  peace  according  to  the  form  of  the  statute  in' 
snch  case  made  and  provided." 

It  was  stated  in  tne  sidd  affidavit  of  the  said 
John  Johnson's  attorney  that  he  attended  with 
counsel  the  hearing  of  this  second  summons  ;  that 
when  the  case  was  called  on,  counsel  objected  that 
the  justices  had  no  jurisdiction  to  hear  the  sum- 
mons or  make  an  order,  on  the  ground  that  the 
summons  was  issued  on  the  same  applica^on  on 
which  the  said  first  summons  before  mentioned  had 
been  issned,  and  that  the  said  first  summons  had 
been  heard  and  dismissed ;  and  also  on  the  ground 
that  the  said  summons  to  which  the  defendant 
then  appeared  had  not  been  issued  in  accordance 
with  tne  said  Esther  Mann's  application  for  the 
same.  The  justices,  however,  decided  to  hear  the 
case,  and  they  made  an  order  against  the  said 
John  Johnson  for  the  payment  of  28,  6d.  a  week. 
This  was  the  order  concerning  which  this  rule  was 
granted. 

By  an  affidavit  filed  in  answer  to  the  mle,  the 
justices  who  were  sitting  in  petty  sessions  on  the 
7th  Nov.  1873,  to  hear  the  first  summons  of  the 
17th  Oct.,  stated  that  upon  the  case  of  Etdher 
Mann  v.  John  Johnson  being  called  on,  the  said 
7th  Nov.,  objection  was  taken  by  the  attorney 
acting  for  and  on  behalf  of  the  said  John  Johnson 
to  the  form  of  the  summons  of  the  17th  Oct.,  the 
objection  being  that  it  alleged  the  child  was  bom 
since  the  passing  of  the  Bastardy  Laws  Amend- 
ment Act  1872;  whereas  the  said  child  was  in  &ct 
born  before  the  passing  of  the  said  Act.  The 
affidavit  proceeded:  "The  only  evidence  taken 
before  us  wae  given  by  the  said  Esther  Mann, 
firom  which  it  appeared  that  the  said  child  was  in 
fact  bom  before  tne  passing  of  the  said  Act,  and 
we  allowed  the  objection ;  and  thereupon  the  said 
summons  was  accordingly  dismissed.  We  say 
that  we  did  not  on  the  said  7th  Nov.  hear  and 
determine  the  said  summons  upon  its  merits, 
nor  cid  we  go  into  it  or  discuss  .the  merits,  but 
dismissed  it  solely  upon  the  objection  taken  by  the 
defendant's  attorney  as  aforesaid." 
.  A,  L.  Smith  for  the  justices  showed  cause.— The 
short  question  is  whether  what  took  place  before 
the  justices  on  the  7th  Nov.,  constituted  a  hearing 
of  the  summons.  This  certainly  was  not  such  a 
hearing  as  that  in  Beg.  v.  Thomae  (8  L,  T.  Rep. 
N.  S.  460),  which  is  the  authority  relied  upon  by 
the  defendant.  There  the  first  summons  in  pur- 
suance of  the  application  was  heard,  and  in  conse- 
quence of  there  being  no  sufficient  corroborative 
evidence  it  was  dismissed.  Cockburn,  C.  J.,  said, 
"The  justices  can  only  proceed  upon  the  applica- 
tion of  the  mother ;  she  did  make  her  application, 
and  it  was  heard  and  dismissed.    That  application 
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therefore  was  spent.  If  she  had  been  within  the 
statutable  time'  she  might  have  made  another 
application,  bat  here  she  was  out  of  time."  The 
only  other  case  on  the  subject  is  PotU  v.  <?ttm- 
brtdge  (8  E.  &  B.  847),  where  it  was  held  that, 
although  a  summons  professed  to  be  on  a  renewed 
application,  it  was  good,  having  been  founded  upon 
an  original  application  made  in  time;  and  that  it 
was  not  necessary  that  the  summons  should  issue  at 
the  time  when  the  application  is  made.  All  that 
happened  in  this  case  may  be  said  to  have  been 
the  grant  of  an  inaccurate  summons  upon  the 
woman's  application ;  she  then  asked  for  an 
accurate  summons  in  accordance  with  her  first 
application.  [Blackbukn,  J. — Clearly  it  would 
have  been  all  right  if  the  summons  had  been 
changed  before  the  hearing  came  on ;  why  should 
it  not  be  so  after  the  decision  of  the  justices  P] 
The  justices  might  have  amended  the  sunmions ; 
and  if  that  be  so,  their  dismissing  it  improperly 
could  not  have  exhausted  the  application. 

Tarr,  Q.C.  and  French  supported  the  rule. — Even 
if  this  were  a  dismissal  or  the  summons  upon  a 
preliminary  objection,  it  was  after  a  hearing  suffi- 
cient to  ezhaast  the  application.  It  was  held  in 
Beg.  V.  Stamper  (1  Q.  B.  119),  that  the  mere 
attendance  upon  the  entr^  of  an  application  to 

2uarter  sessions  was  a  hearmg  of  such  application, 
[though  the  applicants  did  not  appeflur,  and  no 
order  was  made.  The  order  for  costs  of  the  party 
appearing  was  supported  accordingly.  [Black- 
Bimir,  J. — ^That  was  a  mere  hearing  for  the  pur- 
pose of  costs,  the  same  effect  as  a  nonsuit.]  In 
MX  V.  Justices  of  Carnarvon  (4  B.  &  Aid.  86),  the 
court  refused  to  grant  a  mandamus  to  rehear  an 
appeal  when  quarter  sessions  had  declined  to  hear 
the  witnesses  of  one  side.  [Quain,  J. — Those 
cases  have  nothing  to  do  with  the  second  hearing 
of  a  summons  upon  a  single  bastardy  applioation.j 
Beg,  V.  Recorder  of  Exeter  (5  B.  &  Aid.  342),  is  an 
anthority  that  a  cusmissal  of  an  application  on  the 
ground  of  want  of  jurisdiction  is  a  sufficient 
hearing  to  warrant  an  order  of  costs  under  4  &  5 
Will  ^  c.  76,  8.  73.  Further,  the  case  of  Beg.  v. 
Thomas  was  the  dismissal  of  the  summons  by  way 
of  nonsuit  for  want  of  corroborative  evidence ;  yet 
it  was  held  to  be  a  hearing  sufficient  to  spend  the 
application.  So  here  the  first  summons  was  not 
irregular;  it  was  in  accordance  exactly  with  the 
words  of  the  woman's  application;  upon  the 
hearing,  the  evidence  failed  to  support  the  applica- 
tion, and  the  summons  was  dismissed. 

Blacebxtbn,  J. — I  am  of  opinion  that  there  was 
no  determination  of  this  first  summons.  I  think 
the  justices  might  have  amended  it  upon  the  ob- 
jection taken,  and  their  unnecessarily  dismissing 
it  does  not  amount  to  a  hearing  and  determination. 
It  does  not  matter  that  the  justices  did  not  amend 
the  summons;  for  on  the  single  application, 
another  summons  if  in  time,  may  be  taken  out. 
The  defendant  has  come  here  upon  a  point  raised 
on  the  motion,  which  the  evidence  does  not 
support.  The  material  part  of  what  took  place 
upon  the  first  summons  was  omitted  from  the 
defendant's  affidavits;  if  it  had  been  stated,  no 
rule  would  have  been  granted.  It  must  be  dis- 
charged with  costs. 

QuAiN  and  Archibald,  JJ.,  concurred. 

Bute  discharged. 

Attorneys :  for  defendant,  Oom&e  and  Wavnioright, 
for  /.  F.  Bretherton  ;  for  justices,  Qregory,  BoW' 
cliffef  and  Bawle,  for  Leigh  and  Ellis. 


OOV&T  or    COMMOH    PLBA8. 

B«portod  by  H.  F.  Poolst  aod  Johv  Itota,  Kaqn., 


Friday,  Jan.  30, 1874. 

Maudb  and  othbbs  (pet.)  v.  Lowlbt  (resp.) 

Oorrttpt  Practices  (Municipal  Elections)  Act  1872 

(35  ^  36  Vict.  c.  60) — Jurisdiction  of  judge  ai 

charnbers  to  amend  petition — What  is  a  fresh 

petition — Power  of  superior  court  under  sect.  21. 

Section  13  of  the  Gorruvt  Practices  (Mwniei/paL 

Elections)   Ad    1872    (35    ^   36   Vict.)    e.    60, 

directing  thai  a  petition  shau  he  presenied  within 

twenty-one  days  after  the  doM  on  which  the  election 

was  held,  is  imperative,  a^d  admits  of  no  exeep* 

tion  hui  the  one  specified  in  that  section,  and 

therefore  when  a  petition  has  once  been  presented 

it  cannQt  he  amended  by  the  addition  of  other 

charges  against  the  respondent,  and  a  judge  at 

Chambers  ha>s  no  power  under  section  21,  sub' 

section  5,  to  make  an  order  allowing  an  amend' 

ment,  which  varies  the  charge  originaH/y  preferred. 

Per  Lord  Coleridge  0.  J.  two  dosses  of  offences 

are  included  in  section  7  of  the  Municipal  Elec 

tions  Act  1872 — viz.  the  employment  of  voters 

living  within    the  ward,  and  of  voters    living 

without  the  ward. 

This  was  an  application  to  sot  aside  an  order  of 

Pollock    B.,    oated    16th    Jan.,     allowing    the 

petitioner  against  the  return  of  the  responotent  at 

a  municipal  election  held  at  Leeds,  to  amend  the 

petition  m  two  paragraphs  by  the  addition  of 

certain  words. 

The  petition  had  been  presented  on  29th  Dec. 
and  one  ground  of  obiection  to  the  respondent's 
return  was  that  he  had  contravened  the  pro- 
hibition in  sect.  7  of  the  Gormpt  Practices 
(Munioipal  Elections)  Act  1872.  The  allegatioa 
under  this  section  was  that  he  had  employed  as 
paid  canvassers  persons  who  were  on  the  register 
m  a  particular  ward,  and  the  amendment  allowed 
by  the  judge  at  chambers  was  the  addition  of  the 
words,  "  and  in  other  wards  of  the  said  borongh." 
Tennant  obtained  a  rule  on  the  ground  that  the 
judge  had  no  power  to  make  the  order. 

Ca/ve  and  Lochwood  now  showed  cause. — ^This 
was  a  bye  election  to  supply  a  vacancy  caused  by 
the  death  of  a  member  of  the  Town  Council,  re- 
presenting the  North  Ward  in  the  Borough  of 
Leeds.  The  election  was  therefore  not  general, 
but  confined  to  the  one  particular  ward,  and 
the  allegation  in  the  petition  was  that  the  re- 
spondent personally  employed  and  retained  in 
the  capacity  of  canvassers  persons  who  were  on 
the  register  as  burgesses  for  that  North  Ward ; 
this  was  a  perfectly  good  and  ralid  ground  of 
objection  under  sect.  7  of  the  Act,  but  it  was 
discovered  subsequently,  and  after  the  presentation 
of  the  petition,  that  some  of  the  burgesses  so 
employea  were  on  the  register  for  another  ward  in 
the  borough;  and  therefore,  this  being  merely  aa 
error  of  description,  and  not  going  to  vhe  root  of 
the  charge  preferred  afl»inst  the  respondent,  appli* 
cation  was  made  to  Pollock  B.  upon  J  affidavits 
setting  out  the  above  facts,  for  leave  to  amend  the 
petition  by  the  insertion  of  the  words,  "  and  in 
other  wards  of  the  said  borough,"  which  would 
supplement  or  correct  the  description  previously 
^iven.  No  question  was  raised  at  Chamoers  about 
jurisdiction,  and  the  order  was  made,  and  as  we 
submit  properly  made,  under  the  power  ffiven  by 
section  21.    There  is  no  doubt  that  amendment  ot 
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particalara  by  a  judge  is  allowed  to  be  made :  that 
18  implied  clearly  in  the  case  of  the  Cheltenham 
EleeUon  Petition  (19 L.T.  Bep.,N.  S.820),  where  the 
note  is  as  follows :  **  To  induce  a  jad^e  to  allow  an 
amendment  of  particalara  by  the  addition  of  names 
to  the  list  of  persons  bribed,  there  must  be  a  strong 
affidavit  of  the  fact  that  the  cases  have  jast  been 
diaoovered."  There  is  no  suggestion  here  that  the 
judge  cannot  amend  particulars,  the  question  is 
wholly  aa  to  the  terms  on  which  he  will  allow  an 
amendment  of  the  nature  there  sought  to  be  made. 
If  he  can  amend  particulars,  why  can  he  not  amend 
the  petition,  especially  with  reference  to  matters 
which  are  only  of  the  character  of  particulars. 
[Lord  CoLEBiBOE,  C.J.-— There  is  no  specific  power 
given  in  the  Act  to  amend  a  petition :  thei*e  is  one 
and  only  one  case  specified,  in  which  a  petition  may 
be  presented  after  twenty-one  days.  Is  this  a 
fresn  petition  F  Because  if  so,  it  not  being  within 
the  exception,  the  court  is  concluded  from  allow- 
ing it.^  No,  the  amendment  does  not  constitute 
the  petition  so  amended  a  new  petition.  It  is  true 
that  the  power  of  amendment  is  restricted  by  the 
proviso  m  subsect.  5  of  sect.  21,  **  subject  po  the 

S revisions  of  this  Act,"  so  that  nothing  must  be 
one  to  cause  in  effect  a  contravention  of  the  Act, 
as,  e.  g.  to  allow  a  new  petition  to  be  filed  after  the 
time  limited.  But  a  petition  having  been  once 
duly  presented  the  court  has  seisin  as  it  were  of 
the  election  and  of  the  objection  to  it,  and  has  dis- 
cretion to  amend  as  it  may  think  to  be  just.  We 
do  not  ask  here  for  a  different  charge  to  be  inserted 
in  the  petition,  one  of  which  we  have  not  given 
notice  already,  bat  we  want  only  to  alter  the  par- 
ticularity of  the  offence.  So  far  from  inserting 
an^hing  new,  we  could  get  what  we  desire  by 
striking  out  words,  and  those  are  words  which  we 
were  not  compelled  to  insert  in  the  first  instance, 
as  they  simply  particularise  the  ward  in  which  the 
burgesses  alleged  to  have  been  retained  as  can- 
vassers live.  Surely  the  power  of  the  court 
most  be  similar  to  that  vested  in  it  by  s.  222 
of  the  Common  Law  Procedura  Act  1852  in 
respect  of  amendments  of  defects  and  errors 
in  any  preceding  in  civil  causes :  and  even 
before  that  Act  the  court  admitted  amendments 
even  in  penal  actions,  provided  the  amendment  did 
not  introduce  any  new  substantive  cause  of  action, 
or  new  charge  aspainst  the  defendant.  See  Maddock 
V.  HammeU  (7.  T.  R.  65),  and  Chitty's  Practice  1, 
p.  238.  [Keating  J. — Haveyounot  made  one  charge 
m  your  petition,  and  would  it  not  be  another  and 
a  distinct  one  to  charge  the  employment  of  men 
belonging  to  a  different  ward  P]  It  is  only  giving 
to  the  respondent  further  information  as  to  the 
same  charge.  If  our  allegation  had  been  general 
the  court  would  have  h^i  jurisdiction  to  allow 
particulars  to  be  altered  by  the  insertion  of  facts 
discovered  after  the  twenty-one  days.  Are  .we  to 
be  limited  now  by  the  particularity  of  our  allega- 
tions when  we  have  given  notice  of  the  charge 
generally,  and  the  petition  was  perfectly  good 
without  the  words  "  in  the  North  Ward."  All  the 
Act  requires  is  a  specification  of  the  class  of  charge 
that  is  to  be  made.  If  there  is  an  allegation  of 
bribery  by  one  person,  the  particulars  may  be 
amended  by  adding  the  names  of  others.  To  restrict 
an  amendment  of  the  nature  of  the  present  one 
would  have  the  effect  of  causing  all  petitions  to  be 
drawn  in  the  widest  possible  way,  alleging  every- 
thing and  giving  the  smallest  amount  of  informa- 
tion possible  to  the  respondents.    The  general 


char^  is  what  a  man  is  entitled  to  know  from  the 
petition  and  not  the  specific,  the  latter  is  in  the 
nature  of  information  to  be  given  in  the  particulars. 
The  6th  rule  says,  thut  "  evidence  need  not  be 
stated  in  the  petition,"  and  what  we  have  here 
stated  is  merely  evidence,  and  not  a  material  part 
of  the  petition.  If  there  be  not  power  to  amend 
here  I  submit  that  there  cannot  be  in  any  case, 
not  even  if  there  were  a  clerical  error,  which  thia 
well  might  be. 

Tenna/nt  in  support  of  the  rule. — ^The  amendment 
wanted  would  not  be  effected  by  leaving  out  words, 
because  s.  7  applies  to  two  cases — ^viz.,  boroughs 
with  wards  and  boroughs  without.  In  boroughs 
divided  into  wards  a  voter  has  only  a  right  to  vote 
when  there  is  a  vacancy  in  his  ward.  This  was  a 
bye  election,  and  therefore  the  men  in  respect  of 
wliom  they  now  seek  to  charge  us  are  men  who 
were  not  voters  at  all  at  that  election.  They  were 
on  the  register,  but  they  could  not  vote  this  time. 
It  will  be  seen  therefore  that  the  charge  now 
sought  to  be  made  is  a  difierent  one  altogether 
from  that  preferred  at  first,  afiecting  both  toe  re- 
spondent and  the  men  quite  differently.  Then  aa 
to  the  jurisdiction  of  the  court  to  allow  of  an 
amendment :  if  the  Act  of  Parliament  makes  no 
provision  for  amendment,  and  there  has  been  no 
case  of  an  application  for  the  amendment  of  a 
petition  except  one,  the  Youghal  case  (1 0'Malley 
and  Hardcastle,  296)  where  the  judffe  doubted 
whether  he  had  power  to  permit  it,  surdy  that  is  a 
strong  argument  against  the  existence  of  the  juris- 
diction. X^^^^^  ^'  z'eferred  to  the  Norwich  Elec' 
Uon  case:  Stevens  v.  TiUett  (23  L.  T.  Beo.  N.  S.  623 ; 
L.  Bep.  6  C.  P.  147),  where  Bylea  J.  had  struck  out 
allegations  which  were  restored  by  the  court.] 
Jjook  also  at  the  words  of  the  scatute,  s.  13,  subs.  1. 
This  contemplates  no  alteration  or  amendment 
after  the  petition  has  been  once  presented :  for  it 
is  to  be  published  forthwith  in  the  borough,  and  it 
cannot  be  that  when  notice  has  thus  been  publicly 

given  of  the  grounds  of  the  petition  they  may 
e  varied  and  added  to  up  to  the  very  day  of  trial. 
Subsect.  4  again  is  strongly  in  favour  of  the 
same  view;  the  securities  propose  themselves 
on  the  faith  that  they  know  what  the  charge 

Xinst  the  respondent  is :  were  amendments 
wed,  the  securities  mi^ht  well  say.  This 
is  not  what  we  were  bound  for,  this  is  a  dif* 
ferent  charge  to  what  we  thought  when  we 
proposed  ourselves.  What  is  the  meaning  of 
limiting  the  time  for  the  presentation  of  a  petition 
to  twenty -one  days  after  the  day  of  election,  if  the 
petitioners  may  afterwards  amend  in  the  manner 
proposed  here.  If  they  are  right  in  their  conten- 
tion they  are  the  only  persons  in  the  borough  who 
are  able  to  make  this  charge.  Every  one  else  is 
concluded  by  the  terms  of  the  2nd  subsection,  and 
it  cannot  be  intended  that  any  such  preference 
should  exist.  Independently  of  the  wording  of  the 
statute  itself  an  argument  from  analogy  will  be  of 
value,  if  we  find  that  in  similar  cases  where  the 
time  within  which  a  thing  must  be  done,  is  limited 
by  Act  of  Parliament  no  amendment  has  been 
aUowed.  Such  are  (i.)  20  &  21  Vict.  c.  i3,  in 
respect  of  the  three  days  specified  therein,  within 
which  magistrates,  who  are  empowered  to  state  a 
case,  must  send  it  up.  This  has  been  held  to  be  a 
condition  precedent,  which  cannot  be  waived, 
(ii.)  Actions  against  magistrates,  which  must  be 
brought  within  the  time  limited :  and  there  are  no 
cases  of  amendments  recorded  as  having  been  al* 
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lowed,  (iii.)  The  Statute  of  Limitations.  In  Ghod- 
thOd  V.  L6adham(10  L. T.  Eep.  348;  17  L.  J.  Ex,  90) 
application  was  made  to  add  a  defendant  after 
declaration  and  plea.  Since  the  issuing  of  the  writ 
the  Statute  of  Limitations  had  taken  effect  and 
barred  the  claim:  and  therefore  the  amendment 
was  not  aUowed. 

Lord  Coleridge  G.  J. — I  am  of  opinion  that  this 
rule  ought  to  be  made  absolute,  on  the  ground 
that  the  learned  Baron  had  no  jurisdiction  to  make 
the  amendment.  That  is  in  my  judgment  the  only 
question  before  the  court.  If  it  had  been  a  matter 
of  discretion  we  probably  should  not  have  reviewed 
at,  but  as  here  we  have  no  fact  on  which  to  review 
the  discretion  exercised,  we  express  no  opinion  as 
to  that.  This  is  a  municipal  election  petition  pre- 
sented and  prosecuted  under  the  Act  35  &  36 
Vict.  c.  60,  and  we  must  therefore  be  guided  by  the 
words  of  that  statute  and  that  statute  only.  The 
statement  as  it  stood  originally  in  the  petition  was 
as  follows :  "  The  petitioners  further  say  that  the 
respondent  J.  Lowley  did  retain  and  employ  persons 
who  were  included  as  burgesses  on  the  register  for 
the  North  Ward  as  canvassers  for  payment  and 
reward,"  whereby  the  election  is  rendered  void. 
I  find  in  the  7th  section  of  the  Act,  "  no  person 
who  is  included  in  a  register  for  a  borough  or  ward 
thereof  as  a  burgess  or  citizen  shall  be  retained  or 
employed  for  payment  or  reward  by  or  on  behalf 
of  a  candidate  at  an  election  for  such  borough  or 
ward  thereof  as  a  canvasser  for  the  purposes  of  the 
election."  This  probably  relates  to  two  classes  of 
offences  included  under  the  section,  viz.  the  em- 
ployment of  voters  living  within  the  ward,  and 
the  employment  of  voters  living  without  the  ward. 
In  the  particular  case  before  us,  it  was  a  bye  elec- 
tion and  so  confined  to  one  ward.  The  petition 
originally  contained  a  perfectly  good  allegation  of 
a  specific  charge,  and  being  presented  on  29th  Dec., 
the  petitioners  now  want  on  14th  Jan.  to  amend 
by  the  insertion  of,  "  and  in  other  wards  of  the  said 
borough."  As  it  was  the  petition  specified  one  of  the 
offences,  as  amended  it  specified  both  of  the  offences 
in  the  7th  section.  Let  us  see  if  the  court  has  any 
power  to  amend.  The  enabling  clause  is  subsect.  5 
of  sect.  21,  which  says,  '*  The  Superior  Court  shall, 
subject  to  the  provisions  of  this  Act,  have  the  same 
powers,  jurisdiction  and  authority  with  reference  to 
an  election  petition  and  the  proceedings  thereon, 
as  it  would  have  if  the  petition  were  an  ordinary 
cause  within  its  jurisdiction."  It  may  be  taken 
therefore  that  if  this  be  an  ordinary  cause  within  its 
jurisdiction,  and  it  be  not  restrained  bv  anything, 
the  court  would  have  power  to  amend ;  but  I  am 
of  opinion  that  the  power  of  the  court  is  restrained, 
and  that  the  words  **  subject  to  the  provisons  of 
this  Act"  do  restrain  it.  In  subsect.  2,  sect.  13,  it  is 
enacted  that  "  a  petition  shall  be  presented  within 
twenty-one  days  after  the  day  on  which  the  election 
was  held,"  and  only  one  case  is  mentioned  in  which 
an  exception  is  allowed,  and  that  a  specific  one. 
That  exception  has  reference  to  a  matter  not  found 
out  since  the  election,  but  perpetrated  since,  and 
this  to  my  mind  is  strong  to  show  that  unless  in 
the  specified  excepted  case,  which  this  is  not,  the 
petition  must  be  presented  within  the  twenty-one 
days.  Does  then  the  alle^tion  in  the  amendment 
here  make  this  a  new  petition  P  It  is  argued  that 
the  charge  is  merely  tnat  of  employing  voters  as 
paid  canvassers,  and  that  the  amen£nent  only 
corrects  the  particulars  of  the  charge  preferred. 
But  if  my  interpretation  of  sect.  7  be  right  this  is 


not  a  well  founded  contention  for  the  reasons  I  have 
given.  That  being  so  this  would  seem  to  go  beyond 
the  power  which  the  words  of  the  section  confer 
upon  us,  and  would  exceed  the  provisions  of  the 
Act  which  do  restrain  it,  and  would  also  be  con- 
trary to  the  analogy  of  provisions  in  other  statutes 
tending  in  the  same  direction  brought  to  oar 
notice  by  Mr.  Tennant.  I  think  the  meaning  ol 
the  Act  to  be,  that  It  is  to  be  ascertained  once  for 
all  what  the  petition  is,  and  after  publication  in  the 
borough  no  change  is  to  be  made  in  it.  The 
argument  as  to  the  position  of  the  securities,  which 
would  be  altered  by  the  allowance  of  amendments, 
is  alno  I  think  a  good  one ;  and  it  cannot  be  intended 
to  confer  upon  persons  who  have  presented  an 
impel  feet  petition  the  right  which  no  one  else  in 
the  borough  possesses,  of  preferring  a  new  one 
after  the  proper  time.  Even  if  the  result  should 
be  that  petitions  will  be  drawn  vaguely,  the  order 
of  the  court  as  to  particulars  will  possibly  correct 
that  iu  favour  of  the  respondent ;  but  whether  that 
be  so  or  not  if  the  words  of  the  statute  are  im- 
perative, and  I  think  they  are,  we  must  act  on 
them. 

Keatino  J. — I  also  think  that  this  rule  must  be 
made  absolute.  It  clearly  appears  from  a  con- 
sideration of  the  Act  that  the  intention  of  the 
Legislature  was,  that  a  person  having  been  elected 
should  know  within  twenty-one  days  whether  his 
election  was  to  be  questioned  or  not :  and  if  yes, 
upon  what  grounds.  Therefore  it  was  enacted 
that  the  petition  should  be  presented  within  that 
space  of  Ume,  and  that  the  respondent  might  be 
able  at  once  to  know  what  was  tne  charge  against 
him,  and  make  his  preparations  to  meet  it  accord- 
ingly. Any  additional  charge  is  in  reality  a  fresh 
petition,  and  so  the  intention  of  the  Act  would  be 
defeated  by  its  admission  after  the  time  limited. 
I  agree  therefore  for  the  reasons  given  by  the 
Lom  Chief  Justice  that  the  court  has  no  juris- 
diction. 

DenmaK  J. — I  have  had  considerable  doubts 
during  the  argument  whether  the  judge  had 
jurisdiction  to  allow  this  amendment,  and  they  are 
not  quite  removed.  It  appears  to  me  to  be  not  an 
unreasonable  contention  tnat  the  clause  in  section 
7  does  not  constitute  two  offences,  but  only  one— 
viz.  the  employment  of  a  voter  as  paid  canvasser, 
and  that  that  offence  being  the  one  intended  to  be 
met  by  the  Act,  and  to  be  alleged  in  the  petition, 
the  words  "  in  the  north  ward"  were  a  mere  matter 
of  description,  which  might  be  amended  in  the 
particulars.  My  doubts,  however,  will  not  lead 
me  to  go  against  the  rest  of  the  court,  as  to  the 
added  words  making  a  new  petition,  because  the 
very  particularity  of  the  petition  might  lead  secu- 
rities and  others  to  think  that  there  was  only  one 
charge  to  meet. 

HoNTMAi?,  J. — I  am  of  the  same  opinion.  There 
is  no  express  power  in  the  Act  given  to  amend, 
only  the  very  general  section  upon  which  this 
application  is  based.  The  effect  of  allowing  an 
amendment  would  be  to  repeal  the  Act  altogether. 
If  there  were  no  petition  existing  the  matter  wonld 
after  the  twenty-one  days  fall.  This  is  like  beginning 
a  new  petition.  The  original  statement  is  as  if  it  were 
said,  "  I  am  not  preceding  against  you  for  empk>7- 
ing  canvassers  belonging  to  B.  Ward."  Now  the 
petitioner  wants  to  say  the  canvassers  do  belong 
to  B.  Ward.  The  charge  is  quite  different,  and  the 
petition  so  amended  would  be  a  new  one. 

Etde  absolute* 
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Attorneys  for  petitioner,  Pateraon  Snow  and 
Bumey. 

Attorneys  for  respondent,  J.  0.  Barley  for 
Newetead  and  WUeont  Leeds. 


CBOWV  GASES  BESEBVSB. 

lUported  by  Jou  Thompsov,  Esq.,  Bazricter-at-Law. 


Saturday,  Jan,  24, 1874. 

(Before  Lord  Goleridge,  G.J.,  Mbllob,  J.,  and 
PiGOTT  and  Gleasbt,  BB.) 

Beg.  V,  Gbsbse. 

Miidemeanor — Fraudvlent  removal  of  property  by 
debtor — Aseignment  before  liquidation— i)ebtor8* 
Aei  1869, «.  15,  sub-a.  b,--BiUeof  Sale  Act. 
A  debtor  on  the  I7th  Oct  1873  Med  hie  petition  for 
the  liqwidaiion  of  hia  affaire  oy  arrangement,  and 
a  truetee  woe  duly  appointea.    In  Dec  1872  he 
had  assigned  his  property  to  L,  and  W,,  to  whom  he 
was  indebted  {L.  having  then  advanced  a  fwrther 
ewn  of  350L  for  the  pwrpose  of  enahling  the  buair 
ness  to  be  carried  on),vpon  trust,  for  the  benefit  of 
L.  and  W.  and  his  scheduled  creditors.     There 
were  other  creditors  than  those  scheduled.     On  the 
I4th,  16th,  and  I7th  Oct  1873,  the  debtor  fraudu- 
lently removed  portions  of  the  property  so  assigned 
to  L.  and  W.,  and  in  respect  of  these  removals, 
he  was  indicted  under  the  Debtors*  Act  1869,  s.  11, 
sub-sect.  5,  for  having,  within  fowr  monihs  next 
b^ote  the  commencement  of  the  liquidaJtion  of  his 
affairs,  fraudulently  removed  pari  of  his  property, 
of  the  value  af  101.  and  upwards : 
Held,  that  the  offence  was  not  proved,  for  the  pro- 
petty  was  not  his  at  the  time  of  removal,   but 
that  of  h.  and  W.,  the  trustees  under  the  assign- 
ment. 
Secondly,  that  the  assignment  required  to  be  regis- 
tered under  the  Bills  of  Sale  Act,  17  f  18  Vict 
e.  36,  and  was  inoperative  against  tlie  trustee 
under  the  liquidation. 
Case  stated  for  the  opinion  of  this  Gonrt  by  the 
Chairman  of  the  Worcestershire  Quarter  Sessions. 
On  the  7th  Jan.  1874,  the  prisoner,  Thomas  Greese, 
was  tried  before  me  at  the  Worcestershire  Oaarter 
Sessions,  on  a  charge  of  misdemeanor,  under  the 
11th  section  of  the  Debtors'  Act  1869,  for  having 
within  four  months  next  before  the  commencement 
of  the  liquidation  of  his  affairs,  in  pursuance  of  the 
Bankruptcy  Act  1869,  fraudulently  removed  part 
of  his  property,  of  the  value  of  10^  and  upwards. 

The  prisoner  was,  at  the  date  of  the  assignment 
hereinafter  mentioned,  and  for  some  years  pre- 
viously, the  occupier  of  a  farm  of  considerable 
extent,  called  "rakeaer's  Farm,"  as  tenant  to 
Earl  Beauchamp  from  year  to  year. 

In  the  month  of  May  1872  the  prisoner  was  in 
difficulties,  and  made  a  disclosure  of  his  affairs  to 
Mr.  Henry  Lakin,  the  land  agent  of  Earl  Beau- 
champ,  and  to  a  Mr.  William  White,  both  of  whom 
were  creditors  of  the  prisoner  for  moneys  pre- 
viously advanced;  and  it  appeared  from  such 
disclosure  that  the  prisoner  was  largely  indebted, 
and  to  an  amount  exceeding  the  total  value  of  his 
assets,  and  would  be  unable  to  continue  the  farm 
without  assistance.  Thereupon  Mr.  LsJdn  and 
Mr.  White  each  made  a  further  advance  to  the 
prisoner  by  way  of  temporary  assistance,  and  Mr. 
Lakin  entered  into  communication  with  Messrs. 
Berwick  and  Go.,  of  the  Old  Bank,  Worcester,  who 
were  the  principal  creditors,  and  ultimately  an 


arrangement  was  come  to  which  is  evidenced  by 
the  two  documents  next  hereinafter  stated. 

The  first  of  these  documents  (hereinafter  re- 
ferred to  as  "  the  assignment ")  was  an  indenture 
dated  tiie  21st  Dec.  1872,  and  made  between  the 
prisoner  of  the  one  part  and  the  said  Henry  Lakin 
and  William  White  of  the  other  part,  and 
duly  executed  by  all  the  parties,  whereby  after 
reciting  the  tenancy  of  the  prisoner  of  tne  said 
Fakener's  Farm,  and  that  he  was  then  indebted  to 
the  said  Henry  Lakin  and  William  White,  and  to 
the  several  other  persons  and  firms  whose  names 
appeared  in  the  first  column  of  the  schedule 
thereto  in  the  several  sums  respectively  set  op- 
posite to  such  names  in  the  second  colunm  of 
the  said  schedule,  and  being  unable  to  pay  such 
snms,  had  applied  to  Messrs.  Lakin  and  White  to 
assist  him  in  making  some  disposition  and  vrange- 
ment  of  his  affairs,  with  a  view  to  such  ultimate 
liquidation  of  his  debts  as  might  be  satisfactory  to 
his  creditors,  and  that,  for  this  purpose,  it  had 
been  egreed  that  he  should  assign  unto  Messrs. 
Lakin  and  White  his  tenancy  of  the  said  farm,  and 
all  other  the  property  thereinafter  mentioned,  upon 
the  trusts  thereinafter  declared ;  and  that,  in  oraer 
to  enable  the  business  of  the  said  farm  to  be  carried 
on  as  thereinafter  mentioned,  Mr.  Lakin  had  agreed 
to  advance  to  the  prisoner  a  further  sum  of  350t.,  for 
the  purpose  of  meeting  any  then  pressing  demands, 
and  supplying  other  urgent  occasions.  It  was  wit- 
nessed tnat,  in  consideration  of  the  sums  of  money 
then  due  to  Messrs.  Lakin  and  White,  and  of  the 
fpurther  sum  of  3501.  then  stated  to  be  paid  and 
advanced  by  Mr.  Lakin,  the  prisoner  thereby  as- 
signed all  his  estate,  interest,  tenant  right,  and 
tenancy  in  the  said  Fakener's  Farm,  and  all  the 
live  and  dead  farming  stock,  com,  ffrain,  hay  and 
crops,  implements  of  husbandry  and  effects,  chat- 
tels, and  utensils  then  in,  upon,  about,  or  belonging 
to  the  said  farm ;  and  all  tne  household  furniture 
and  effects  in  and  about  the  dwelling-house  then 
in  the  occupation  of  the  prisoner  upon  the  said 
farm  or  elsewhere,  and  belonging  to  the  prisoner. 
And  all  and  every  sums  and  sum  of  money  owing 
to  the  prisoner,  in  respect  of  the  said  business, 
unto  Messrs.  Lakin  ana  White,  upon  trust,  to  sell 
and  convert  the  same  into  money  at  their  dis* 
cretion,  in  manner  therein  mentioned,  and  in  the 
meantime,  upon  trust,  to  be  and  continue  tenants 
of  the  said  farm,  and  carry  on  the  business  thereof, 
and  receive  and  take  the  moneys  to  arise  therefrom, 
and  to  stand  possessed  of  the  moneys  to  arise  firom 
such  sale  and  conversion,  and  from  carrying  on  the 
said  business ;  upon  trust,  in  the  first  place,  to  pay 
the  rent,  tithe,  rates  -and  taxes,  premmms  on  fire 
insurance,  and  the  costs  incidental  to  the  assign- 
ment,  and  the  current  wages  and  outgoings  neces- 
sary for  canning  on  the  business  of  Sie  said  farm 
(including  any  salary  to  be  paid  to  the  prisoner,  or 
any  other  person  or  persons,  for  mana^ng  the 
said  farm),  and  also  the  said  sum  of  3507.,  so  ad- 
vanced by  Mr.  Lakin,  and  costs  and  expenses  of 
the  trustees  as  therein  mentioned.  And  in  the  next 
place  in  or  towards  payment,  at  such  times  and  by 
such  dividends,  as  the  trustees  or  trustee  for  the 
time  being  of  the  said  assignment  might  think 
fit,  of  the  said  several  sums  of  money  in  which  the 
prisoner  was  then  indebted  to  Messrs.  Lakin  and 
White  and  his  other  creditors,  as  thereinbefore 
recited,  together  with  interest  upon  any  debts 
upon  which  it  might  be  necessary  or  desirable  that 
interest  should  be  paid,  in  order  to  obtain  time  for' 
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payment  of  the  principal  (and  partioolarly  npon  a 
Dank  debt  to  the  saia  Messrs.  Berwick  ana  Co.), 
and  should  stand  possessed  of  the  surplus  (if  any) 
of  such  moneys,  upon  trust  for  the  defendant, 
his  executors,  administrators,  and  assigns.  And 
it  was  thereby  provided,  among  other  things,  thai 
in  case  of  any  difficull^  arising,  as  therein  men- 
tioned, the  trustees  should  have  power  to  wind-up 
the  said  farming  business  and  other  matters 
coming  into  their  hands,  either  by  proceedings 
in  bankruptcy,  as  in  an  ordinary  baiUanpt^s 
estate,  or  oy  liquidation,  or  by  any  other  such 
means  as  they  might  see  fit  or  think  best,  or 
might  be  advised,  for  the  general  good  of  the 
present  creditors  of  the  prisoner,  without  any  let 
or  hindrance  from  him.  And  it  was  also  thereby 
agreed  and  declared  that  it  was  not  contemplated 
that  the  said  assignment  should  be  registered 
under  any  Act  of  Parliament  relating  to  the  regis- 
tration of  bills  of  sale,  and  that  Messrs.  Lakin 
and  White  should  not  incur  any  liability  by  reason 
of  the  same  not  being  registered. 

In  the  schedule  to  the  said  indenture  the  names 
of  sixteen  creditors  only  appeared,  whose  debts 
amounted  in  all  to  4210L  9s,  lOd.  Among  such 
creditors  were  the  following : 

M   »,  d. 

The  raid  Messrs.  Berwiok  and  Go for    2969  11  10 

The  said  William  White  „       473  17    2 

The  raid  Henry  Lakin  ,.       213    1    0 

Earl  Beaudhamp,  for  rent  and  tithe 271  19    6 

The  other  twelve  creditors  in  the  schedule  were 
for  smaller  amounts. 

The  assignment  comprised  substantially  all  the 
prisoner's  property,  and  it  has  never  been  re- 
^stered  under  the  Bills  of  Sale  Act.  llie  provision* 
m  the  assignment  for  not  registering  the  same 
was  inserted  at  the  request  of  the  prisoner,  and  for 
the  purpose  of  saving  his  credit. 

The  second  of  the  documents  before  referred  to 
was  an  agreement  dated  the  23rd  Dec.  1872,  and 
made  between  the  said  Messrs.  Lakin  and  White 
of  the  one  part,  and  the  prisoner  of  the  other  part, 
and  signed  by  all  the  parties,  whereby  in  effect  the 
prisoner  agreed  to  serve  Messrs.  Lakin  and  White 
m  the  capacity  of  bailiff  or  manager  of  the  said 
farm,  from  the  21st  Deo.  1872  until  such  service 
should  be  discontinued  by  a  month's  notice  of 
either  party,  and  whereby  it  was  stipulated, 
among  other  things,  that  any  purchases  and  sales 
which  the  prisoner  might  make  on  account  of  the 
said  farm  should  be  made  only  with  consent  of 
Messrs.  Lakin  and  White,  and  that  the  prisoner 
was,  so  long  as  the  service  continued,  to  have  a 
salary  of  1001.  per  annum,  and  to  occupy  the  house 
on  the  farm,  except  three  rooms,  which  were  re- 
served by  Messrs.  Lakin  and  White  for  occupation 
by  any  other  person  whom  they  might  appoint. 
.  The  originals  of  these  two  documents  will  be  in 
court  on  the  hearing  of  this  case,  for  reference  if 
required. 

Formal  possession  was  given  to  Messrs.  Lakin 
and  White  on  the  execution  of  the  assignment, 
and  thenceforth  the  prisoner  continued  to  carry  on 
the  farm  ostensibly  as  owner,  but  in  reality  as 
their  bailiff  and  manager,  and  he  did  not,  to  the 
knowledge  of  Messrs.  lAkin  and  White,  until  the 
time  hereinafter  mentioned,  sell  or  purchase  any 
stock  on  account  of  the  &rm,  without  the  previous 
consent  of  them  or  one  of  them. 

The  said  arrangement  was  communicated  to 
Messrs.  Berwick  and  Co.  and  to  Earl  Beauchamp, 


and  assented  to  by  them.  It  did  not  appear  at 
the  trial  whether  the  same  was  or  was  not  com- 
municated or  known  to  any  other  creditor  of  the 
bankrupt. 

Before  the  completion  of  the  said  arrangement, 
the  prisoner  handed  to  the  trustees  a  list  or  debts, 
which  he  represented  to  be  all  that  he  then  owed. 
That  list  comprised  the  debts  mentioned  in  the 
schedule  to  the  assignment,  and  also  a  number  of 
other  small  debts,  amounting  in  the  aggregate  to 
about  150L,  which  it  was  intended  to  mscharge  at 
once  out  of  the  350Z.  advanced  by  Mr.  Lakin.  The 
prisoner,  however,  knew  at  the  time,  and  it  was 
the  fact,  that  he  was  then  indebted  to  other  per- 
sons not  named  in  the  list,  and  one,  at  least,  of 
such  undisclosed  debts,  viz.,  300Z.  due  to  a  Mr. 
Oliver  Ghnb,  on  the  prisoner's  note  of  hand,  is  still 
unpaid. 

AH  the  debts  mentioned  in  the  said  schedule  to 
the  assignment  are  also  still  unpaid,  except  fom* 
or  five,  the  largest  of  which  did  not  exceed  102. 

There  are  other  debts  of  the  prisoner  still  un- 
paid, which  were  contracted  between  the  dates  of 
the  assignment  and  the  commencement  of  the 
liouidation. 

The  3501.  advanced  by  Mr.  Lakin  at  the  date  of 
the  assignment,  was  intended  bv  all  parties  to  be 
applied,  and  was  applied,,  as  follows,  viz.,  150L,  or 
thereabouts,  in  discnar^ng  the  small  debts  in  the 
list  produced  by  the  prisoner  and  not  included  in 
the  schedule  to  the  assignment,  and  the  remaining 
part  thereof  in  carrying  on  the  business  of  the  fieum 
zor  the  benefit  of  the  trust. 

On  the  17th  Oct.  1873,  the  prisoner,  while  stQl 
carrving  on  the  business  of  the  said  form  as  the 
bailfff  or  manager  of  the  trustees  under  the  said 
arrangement,  instituted  proceedings  in  the  County 
Court  of  Worcester,  under  the  Bankruptcy  Aj^ 
1869,  for  the  liquidation  of  his  affairs  by  arrange- 
ment, and  on  the  18th  Oct.  1873  a  receiver  wa8 
appointed  by  the  court,  who  thereupon  proceeded 
to  take  possession  of  the  said  &rm  and  the  stock 
and  effects  remaining  thereon. 

On  the  7th  Nov.  1873,  at  a  meeting  duly  smn- 
moned  of  the  prisoner's  creditors,  it  was  resolved 
by  a  statutory  majority,  that  the  affairs  of  the  said 
prisoner  should  be  liquidated  by  arrangement,  and 
one  Francis  Spooner  was  appointed  and  is  now 
trustee  under  such  liquidation.  In  the  meanwhile 
it  was  discovered  that  on  the  14th,  16th,  and  17th 
Oct.  1873,  the  prisoner  had,  without  the  consent  or 
knowledge  of  Messrs.  Lakin  and  White,  or  either 
of  them,  removed  a  large  quantity  of  stock  com- 
prised in  the  assignment,  of  the  value  of  several 
hundred  pounds  from  the  said  farm,  and  sold  the 
same,  and  applied  the  proceeds  for  the  most  part 
in  payment  of  the  debts  of  creditors  not  named  in 
the  schedule  to  the  assignment. 

It  is  not  necessary  to  state  in  detail  the  circnm- 
stances  of  such  removal,  since  it  has  been  found  by 
the  jury,  and  is  for  the  purposes  of  this  case  to  be 
taken  as  a  fact,  that  the  removal  vraa  fraudulent. 

It  was,  however,  objected  by  Mr.  Gk)dson,  on 
behalf  of  the  prisoner,  that  the  stock  so  removed 
was  vested  in  Messrs.  Lakin  and  White  by  virtue 
of  the  assignment,  and,  consequently,  was  not,  and 
ought  not  to  be  considered  as  the  prisoner's  pro- 
perty, within  the  meaning  of  the  Ilth  section  of 
the  Debtors'  Act  1869. 

I  declined  to  withdraw  the  case  from  the  jury  on 
that  objection,  being  of  opinion  that  the  assin- 
ment   was   void  against  the  trustee  under  tiie 
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liquidation,  either  under  the  Bills  of  Sale  Act  for 
want  of  registration,  or  under  the  Bankruptcy  Act 
1869  as  being  an  act  of  bankruptcy  within  twelve 
months  of  the  commencement  of  the  liquidation, 
and  that  having  regard  to  the  15th  section  of  the 
Bankruptcy  Act  1869,  and  the  8rd  section  of  the 
Debtors  Act  1869,  all  property  divisible  among 
the  prisoner's  creditors  under  the  liquidation  mast 
be  considered  as  his  property,  within  the  meaning 
d  the  last-mentioned  Act,  but  I  consented  to  re- 
serve the  point. 

The  jury  returned  a  verdict  of  guilty,  and  the 
prisoner  was  sentenced  to  four  months'  imprison- 
ment, but  the  sentence  was  respited,  and  tne  pri- 
soner admitted  to  bail  pending  the  decision  upon 
this  case. 

The  question  on  which  I  respectfully  desire  the 
opinion  of  the  Court  is — ^Whetner  the  stock  com- 
prised in  the  assignment  of  the  21st  Dec.  1872,  and 
so  removed  by  the  prisoner  as  aforesaid,  was  the 
property  of  the  prisoner  within  the  meaning  of  the 
11th  section  of  the  Debtors'  Act  1869. 

(Signed)  '        B.  Paul  Amphlett, 
Chairman  of  the  above  Court  of 
Quarter  Sessions. 

Chd8on,ior  the  prisoner. — ^The  conviction  cannot  be 
sustained,  for  the  property  removed  by  the  prisoner 
was  not  his,  within  the  meaning  of  the  11th  section 
of  the  Debtors'  Act  1869,  sub-sect.  6,  which  enacts 
"that  anv  person  adjudged  bankrupt,  and  any 
person  whose  affairs  are  liquidated  oy  arrange- 
ment, in  pursuance  of  the  Bankruptcy  Act  1869, 
shall  be  deemed  guilty  of  a  misdemeanor,  if  after 
the  presentation  of  a  bankruptcy  petition  against 
him,  or  the  commencement  of  the  liquidation,  or 
within  four  months  next  before  such  presentation 
or  commencement  he  fraudulently  removes  any 
part  of  his  property  of  the  value  of  101.  or  up- 
wards." By  the  assignment  of  the  2l8t  Dec.  1872, 
the  property  was  vested  in  Lakiu  and  White ;  and 
it  so  continued  to  be  up  to  the  17th  Oct.  1873. 
But  it  was  objected  (1),  that  the  assignment  was 
null  and  void  as  against  the  trustee  for  want 
of  registration  under  the  Bills  of  Sale  Act  (17  &  18 
Vict.  c.  36);  and  (2)  that  it  was  null  and  void 
as  being  an  act  of  bankruptcy.  As  to  the  first 
point,  this  was  an  assignment  for  the  benefit  of 
all  the  existing  creditors  of  the  prisoner,  and  not 
for  a  selected  dass  only,  as  appears  by  the  proviso 
at  the  end  of  the  deed :  **  In  case  of  any  difficulty 
arising,  the  trustees  might  wind-up  the  business 
as  they  might  see  fit  for  the  general  good  of  the 
present  creditors  of  the  prisoner,"  and  that  being 
so,  it  was  not  a  bill  of  sale  that  required  to  be 
registered :  (sect.  7.)  Secondly,  this  assignment 
was  not  an  act  of  bankruptcy.  This  was  an  as- 
signment not  in  consideration  of  a  past  debt 
merely,  but  there  was  an  additional  advance  also. 
The  case  falls  within  the  principle  laid  down 
in  Ex  parte  Fisher,  re  Ask  (26  L.  T.  Bep.  N.  S. 
931;  41  L.  J.  62,  Bank.),  that  the  assign- 
ment by  a  debtor  of  all  his  effects,  partly  as  a 
security  for  a  past  debt  and  partly  as  a  security 
for  a  substantial  fresh  advance,  is  not  necessarily 
an  act  of  bankruptcy.  Here  the  3502.  being  a 
substantial  advance  to  enable  the  farm  to  be  car- 
ried on,  the  assignment  was  valid:  (Mercer  v. 
Peterson,  37  L.  J.  54,  Ex.)  It  will  be  further  con- 
tended that  the  deed  is  avoided  by  the  title  of  the 
trustee  under  the  liquidation  relating  back  to  the 
date  of  its  execution ;  but  the  doctrine  of  relation 
does  not  apply  to  criminal  cases. 

Mag.  Cas.— Vol.  VKL 


Jelf,  for  the  prosecution. — First,  the  property 
removed  was  that  of  the  prisoner,  under  sub-sect. 
5  of  sect.  11  of  the  Debtors'  Act  1869.  Sect.  3  of 
that  Act  enacts  that  "words  and  expressions" 
defined  or  explained  in  the  Bankruptcy  Act  1869, 
shall  have  the  same  meaning  in  the  Debtors'  Act 
1869.  The  word  "property,"  therefore,  in  sub- 
sect.  5  of  sect.  11  of  the  Debtors'  Act  means  pro- 
perty divisible  among  the  debtor's  creditors,  and 
the  sub-section  will  then  read,  "  removes  any  part 
of  his  property  divisible  among  his  creditors." 
That  this  was  a  bill  of  sale  within  the  Bills  of  Sale 
Act  requiring  it  to  be  registered,  admits  of  no  real 
doubt.  Secondly,  if  this  assignment  was  an  act  of 
bankruptcy,  the  property  removed  was  the  pri- 
soner's at  the  time  or  the  removal.  As  to  whether 
the  assignment  was  an  act  of  bankruptcy,  the 
decisions  are  conflicting.  According  to  the  cane  Ex 
parte  Fisher,  re  Ash  («iip.)>  ^^^  amount  of  the  fresh 
advance  is  to  be  looked  at  with  reference  to  the 
amount  of  existing  debts  and  the  extent  of  the 
estate.  The  circumstances  ih  this  case  show  that 
it  was  an  act  of  bankruptcy :  (Lomax  v.  Buxton, 
24  L.  T.  Bep.  N.  S.  137 ;  40  L.  J.,  150,  C.  P.)  On 
the  face  of  the^  deed  it  appears  that  350L  was  not 
a  substantial  advance :  (Ex  parte  Cohen,  L.  Bep.  7 
Ch.  Ap.  Bank.  20 ;  26  L.  T.  Bep.  N.  S.  473.) 

Ooason,  in  reply. 

Cur,  ado,  vult, 

Cleasbt,  B.  read  the  judgment  of  the  court. — 
The  defendant  was  indicted  under  the  5th  sub- 
section of  sect.  11  of  the  Debtors'  Act  1869,  for 
having,  within  four  months  of  his  petition  for 
liquidation,  fraudulently  removed  a  part  of  his 
property.    And  the  question  was,  whether  certain 

Sropertv  removed  by  him  on  the  14th  and  16th 
)ct.  (which  was  within  the^  period  specified,  and 
as  to  which  the  jury  found  that  the  removal  was 
fraudulent)  was  his  property,  within  the  meaning 
of  that  provision.  It  appeared  that  on  the  21st 
Dec.  1872,  the  defendant  had  by  indenture,  for 
certain  consideration,  assigned  his  farm  and  all 
the  property  thereon  to  certain  persons  as  trus- 
tees, upon  certain  trusts  there  mentioned,  and  it  is 
to  be  taken  that  the  property  removed  was  part  of 
the  property  compnsea  in  that  deed.  The  pro- 
pertv  no  doubt  passed  under  the  deed,  but  the 
deed  was  not  registered,  and  it  was  therefore  con- 
tended for  the  prosecution  that  by  the  Bills  of  Sale 
Act  the  deed  was  void,  to  all  intents  and  purposes, 
against  assignees  in  bankruptcy,  and,  therefore,  at 
the  time  of  tne  removal,  the  defendant  was  dealing 
with  property  upon  which  the  deed  did  not  (under 
the  events  which  had  happened)  operate,  and  that 
it  was  therefore  the  defendant's  property,  and 
divisible  among  his  creditors  as  such,  so  as  to 
bring  the  same  within  the  words  and  meaning  of 
the  section.  We  are  all  of  opinion  that  the  inaen- 
tnre  required  registration,  and  so  was  inoperative 
against  assignees  in  bankruptcy.  It  was  contended 
that  the  deed  was  a  deed  for  the  benefit  of  creditors, 
so  as  to  come  within  the  exemption  in  the  Bills  of 
Sale  Act.  It  has  been  held  in  the  case  of  the 
General  Furnishing  Company  v.  Venn  (32  L.  J., 
220,  Ex.),  that  creditors  in  the  Bills  of  Sale  Act 
means  all  the  creditors ;  and,  therefore,  having 
regard  to  the  trusts  in  the  deed,  viz..  First,  to  pay 
the  350Z.  advanced  by  Lakin  and  White ;  secondly, 
to  pay  certain  creditors  named,  bein^  a  selection 
of  the  defendant's  creditors,  and  then  in  trust  for 
the  defendant,  we  are  clearly  of  opinion  that  it 
does  not  come  within  the  description  of  a  deed 

3  G 


410 


MAGISTRATES'  OASES. 


0.  Oas.  K] 


Beg.  v.  Greesb. 


[0.  Cab.  R. 


for  the  benefit  of  the  creditors,  as  interpreted  by 
authority.    It  is  a  deed  for  the  benefit  of  certain 
creditors,  and  of  these  unequally ;  and  is,  besides, 
a  deed  not  founded  upon  the  consideration  of  sub- 
sisting debts,  but  upon  a  new  consideration  and 
advance.    That  being  so,  as  soon  as  there  was  a 
petition  for  liquidation,  the  deed  was  void  as  a^^ainst 
the  trustee,  and  the  property  comprised  in  the 
deed  became  the  property  of  the  trustee.    But  it 
does  not,  in  our  opinion,  follow  from  this  that  it 
was  the  property  of  the  defendant  on  the  16th 
Oct.,  or  at  any  time  between  the  assignnoent  and 
the  liquidation.    The  assignment  is  absolute,  and 
irrevocably  transfers  the  property.    There  is  no 
imaginable  state  of  things  under  which  the  pro- 
perty could  return  to  the  defendant.  The  resulting 
trust  of  the  surplus,  after  paying   all  the  debts 
specified,  cannot  be  regarded  as  giving  the  defen- 
dant, even  contingent^,  any  interest  m  the  goods 
themselves.    In  this  case,  the  trustee  under  the 
liquidation  does  not  make  title  to  the  property 
through  the  defendant,  as  being  his  at  the  time  of 
the  petition,  but   claims   the   goods   as   having 
been  the  defendant's  at  the  time  of  the  assignment, 
and  then  the  assignment  by  the  Act  of  Parlia- 
ment cannot  be  set  up  against  him.     Just  as  in 
the  case  of  payments  by  way  of  fraudulent  pre- 
ference, the  bankrupt  voluntarily,  and  in  contem- 
plation of  bankruptcy,  pays  a  particular  debt.    He 
can  never  by  possibiHty  acqmre  any  right  to  it ; 
but  his  assignee  in  bankruptcy  can  recover  itW^k, 
not  because  it  became  his  (the  bankrupt's),  but 
because  he  ought  not  to  have  made  the  payment, 
and  deprived  the  estate  of  the    benefit  of  the 
amount.    If  any  person  had  seized  or  converted 
the  goods  after  the  assignment,  the  defendant 
oould  never  have  maintained  an  action,  and  the 
assignee,  in  order  to  recover,  must  treat  it  not  as 
a  wrong  done  to  the  defendant,  but  as  a  wrong 
done  to  him  as  trustee.    The  learned  counsel  for 
the  prosecution  appeared  te  feel  that  this  conclu- 
sion was  unavoidable,  and  he  therefore  mainly 
relied  upon  a  construction  of  the  sub-section  in 
question  which  if  correct  might  sustain  the  pre- 
sent indictment.    He  contended  that  the  proper 
meaning  of  the  words  "  hid  property,"  in  the  5th 
sub-section,  was   property  divisible    among   his 
creditors,    and    that    as    the    property   in    this 
case    became    divisible    among     his     creditors, 
the    ofience    was    proved.      To    this    argument 
there  are  two  answers :  First,  at  the  time  when 
the  act  was  done  it  was  not  property  divisible 
among  his  creditors,  but  became  so  by  notice  at  a 
subsequent  event  which  might  or  might  not  have 
happened ;  and  you  cannot  upon  general  principles 
(except  by  virtue  of  some  clear  and  express  enact- 
ment) alter  the  character  of  an  act  by  something 
which  occurs  afterwards  so  as  to  make  it  criminal. 
But  it  is  not  necessary  to  resort  to  this  answer, 
because  we  think  the  argument  of  the  learned 
counsel  as  to  the  construction  of  the  sub-section  in 
question  is  not  well  founded.     The  argument  was 
based  upon  a  comparison  of  the  words  in  the  sub- 
section m  Question  with  that  of  other  sub-sections, 
and  particularly  upon  that  of  the  15th  section  of 
the  Bankruptcy  Act  1869.    That    section  com- 
mences as  follows  : — "  The  property  of  the  buik- 
rupt  divisible  among  his  creoitors,  and  in  this  Act 
reierred  to  as  the  property  of  the  bankrupt,"  so 
that  in  the  Bankruptcy  Act  the  words,  "  property 
of  the  bankrupt,"  means  his  property  divisible 
among  his  creditors.    The  section  then  specifies  i 


what  property  is  not  divisible,  and  therefore  does 
not  come  under  the  word  property,  viz.,  property 
held  in  trust,  and  tools  of  trade,  wearing  apparel, 
&c.,  of  a  certain  value,  and  afterwards  what  pro- 

Ssrty  is  divisible.     By  the  third  section  of  the 
ebtors'  Act  1869,  words  and  expressions  in  that 
Act  have  the  same  meaning  as  in  the  Bankruptcy 
Act;    so  that  in  the   Debtors'    Act   the  words, 
"property  of  the  bankrupt,"  mean  **  his  property 
divisible  among  his  creditors."    They  must  be  so 
read  in  the  5th  sub-section,  and  the  offence  would 
consist  in  removing  the  property  of  the  bankrupt 
divisible  among  his  creditors,  so  as  not  to  apply  to 
trust  property  or  tools  of  trade,  &c.    But  we  were 
asked,  upon  the  comparison  above  mentioned,  to 
read  the  words  as  not  referring  to  the  property  of 
the  bankrupt  divisible,  but  to  something  which  is 
not  his  property  at  the  time,  but  afterwards  be- 
comes divisible  by  the  operation  of  the  bankruptcy 
law ;  a  reading  of  the  statute  opposed,  as  we  think, 
to  true  rules  of  construction,    and  violating  the 
principle  as  to  altering  the  quality  of  acts,  inno- 
cent when  done,  so  as  to  make  them  criminal  by 
relation,  to  which  we  have  already  adverted.    It 
therefore  appeal's  to  us,  that  in  the  present  case 
the  defendant  improperly  removed  the  property  of 
the  trustees  under  the  deed,    and  not  ms  own 
property.    The  date  at  which  the  act  was  done 
warrants  the  conclusion  that  it  was  done  to  evade 
the  operation  of  the  bankrupt  laws,  which  may  be 
s^id  of  all  cases  of  fraudulent  preference;   bat 
another  enactment  is  necessary,  in  addition  to  the 
16th  sub-section  of  the  11th  section,  and  the  three 
sub-sections  of  the  13th  section,  to  meet  such  a 
case  as  this.    We  had  a  considerable  argument,  and 
many  authorities  were  referred  to  for  the  purpose 
of  showing  that  the  assignment  was  an  act  (^ 
bankruptcy,  so  as  to  avoid  the  deed,  and  so  give 
the  assignees  a  title  by  relation  back  te  that  time. 
But  as  we  have  treated  the  deed  as  wholly  void 
against  the  trustee  in  liquidation,  by  virtue  of  the 
Bills  of  Sale  Act,  it  appears  unnecessary  to  consider 
whether  it  is  capable  of  being  consiaered  as  an 
act  of  bankruptcy.    It  is  fortunate  that  we  deem 
this  unnecessary,  because  (after  the  cases  of  Lomax 
V.  Buxton,  24  h.  T.  Bep.  N.  S.  137 ;  L.  Eep.  6 
0.  P.  107,  and  Ex  parte  FisJu/r,  re  Ash,  L.  Bep.  7 
Ch.  Ap.  636 ;  26  L.  T.  B«p.  N.  8. 931),  being  unable 
in  a  criminal  case  to  draw  inferences  pf  fact,  we 
have  hardly  materials  before  us    to    determine 
whether  the  deed  was  an  act  of  bankruptey  or  not 
It  was  suggested,  that  at  all  events  the  d^endant, 
as  bailiff  with  possession,  had  a  qualified  property 
in  the  things  removed,  and  that  this  was  sufficient, 
but,  independent  of  other  objections,  the  previous 
argument  of  the  learned  counsel  had  disposed  of 
this  ar^ment,  since  it  could  not  be  contended 
that  this  qualified  property  was  divisible  among 
his  creditors,  so  as  to  come  within  the  section.  For 
the  reasons  assigned,  we  think  that  the  defendant, 
on  the  14th  and  16th  Oct.,  did  not  remove  his  own 
property,  and  therefore  the  conviction  must  be 
quashed. 

ConmcUon  quashed. 
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COVBT  OF  APPEAL  IBT  CKAVCEBT. 

Seported  by  £.  Btewabt  Bochb  and  H.  Pbat,  Eaqn., 
fiazristen-at-Law. 

Jem,  14  cmd  15, 1874. 

{Bdore  the  Lokd  Ghancellob.  (Selbome),  and  the 

LoBDs  Justices.) 

Glask  V,  The  School  Boabj>  for  Lonbon. 

"  Elmentary  Education  Ad  1870  (33    <J-  34  Vict, 
e,  76),  S8, 19  ^  20 — Injury  to  pi-emisea  not  taken 
under  compulsory  powers — Remedy   of  injured 
landovmer — Compensation — Lands  douses  Oon* 
soUdafion  Act  1845,  s.  68. 
Where  a  school  hoard  acquires  land  as  a  site  for  a 
school,  tmder  the  compulsory  powers  gi^en  hy  the 
Elementary  Education  Act,  and  builds  a  school  so 
as  to  obstruct  the  ancient  lights  of  an  adjovni/ng 
landovmer,  the  remedy  of  the  adjoining  landowner 
is  by  claiming  compensation  under  the  68th  section 
of  the  Lands  Glauses  Consolidation  Act  1845,  and 
not  by  bUl  for  an  injunction. 
This  was  a  motion  for  decree. 
l}ie  facts  of  the  case  were  as  follows  : 
The  plaintiff  was  the  lessee  of  some  honses  in 
Winchester-conrt,  Pentonville. 
«  The  School  Board  for  London,  nnder  their  sta- 
tntory  powers,  took  some  land  to  the  north  erf 
Windiester-conrt,    and   in   May  1873  they  com- 
menced boilding  a  school  house  on  this  land ;  and 
part  of  the  wall  of  this  school  house  being  within 
four  feet  of  the  windows  of  some  of  the  plainciff 's 
houses,  the  plaintiff  filed  his  bill  to  restrain  the 
board  from  so  building  as  to  interfere  with  his 
ancient  lights. 

Before  the  bill  was  filed,  the  board  had  purchased 
the  fee  of  the  houses  in  question,  subject  to  the 
plaintiff's  lease,  and  had  endeavoured  to  come  to 
terms  with  the  plaintiff  for  the  purchase  of  his 
interest,  but  he  asked  too  high  a  price,  and  they 
were  unable  to  agree. 

Malins,  V.C.  granted  the  injunction  prayed  for 
(see  28  L.  T.  Bep.  N.  8.  657),  and  the  board  ap- 
pealed. 

On  the  appeal  motion  coming  on  for  hearing 
before  the  Lords  Justices  in  July  last,  it  was  ar- 
ranged that  the  plaintiff  shoald  give  notice  of 
motion  for  decree,  and  that  it  should  be  heard  by 
the  full  Court  of  Appeal. 
The  case  now  came  on  for  hearing.  , 
The  board  had,  since  the  case  came  last  before 
the  court,  obtained  power  to  acquire  the  plaintiff's 
interest  compuborily,  so  that  the  only  question 
remaining  between  the  parties  was,  which  of  them 
was  to  pa^  the  costs  of  the  suit,  but  this  involved 
the  question  which  of  them  was  originally  in  the 
right. 

This  question  turned  upon  the  construction  of 
certain  sections  of  the  Elementary  Education  Act 
1870,  the  18th  section  of  which  provides  that  "  the 
school  board  shall  maintain  and  keep  efficient 
every  school  provided  by  such  board,  and  shall  from 
time  to  time  provide  such  additional  school  accom- 
modation as  is,  in  their  opinion,  necessary  in  order 
to  supply  a  sufficient  amount  of  public  school  ac- 
commodation for  their  district." 

The  19th  section  of  the  Act  provides  that  every 
school  board,  for  the  purpose  or  providing  sufficient 
public  school  accommodation  for  their  district, 
may  provide,  by  building  or  otherwise,  school 
houses  properly  fitted  up,  and  improve,  enlarge, 
and  fit  up  any  school  house  provided  by  ihem,  and 


supply  school  apparatus  and  everything  necessary 
for  the  efficiency  of  the  schools  provid^  by  them, 
and  purchase  and  take  on  lease  any  land,  and  any 
right  over  land,  or  may  exercise  any  of  such 
powers. 

^  And  by  the  20th  section  of  the  Act,  it  is  pro- 
vided that,  **  with  respect  to  the  purchase  of  land 
by  school  boards  for  tne  purposes  of  this  Act,  the 
following  provisions  shall  have  effect  (that  is  to 
say),  (1)  The  Lands  Clauses  Consolidation  Act 
1845,  and  the  Acts  amending  the  same,  shall  be 
incorporated  with  this  Act,  except  the  provisions 
relating  to  access  to  the  special  Act ;  and  in  con- 
struing those  Acts  for  the  purposes  of  this  section, 
the  special  Act  shall  be  construed  to  mean  this 
Act,  and  the  promoters  of  the  undertaking  shall 
be  construed  to  mean  the  school  board,  and  land 
shaU^be  construed  to  include  any  right  over  land." 
Then  follow  provisions  that  the  board  must  give 
certain  notices  as  to  the  land  they  propose  to  take, 
and  that,  having  done  so,  they  cannot  take  the  land 
until  they  have  obtained  from  the  Education  De- 
partment an  order  authorising  them  to  put  inforce 
their  powers  under  the  Act,  which  order  is  not  to 
be  of  any  validity  unless  it  has  been  confirmed  by 
an  Act  of  Parliament^  which  confirmation  the  Edu- 
cation Department  are  authorised  to  obtain. 

The  sections  of  the  Lands  Clauses  Consolidation 
Act  1845,  upon  which  the  decision  of  the  present 
case  turned,  are  the  18th  section,  b;^  which  the 
promoters  of  an  undertaking  are  required  to  give 
notice  to  aU  the  parties  interested  in  anv  lands 
which  they  propose  to  take ;  the  21st  and  following 
sections,  by  which  provision  is  made  for  ascertain- 
ing, in  case  of  dispute,  the  amount  of  compensa- 
tion to  be  paid  for  the  different  interests  in  the 
land  so  tfiken ;  the  68th  section,  by  which  provi- 
sion is  made  for  settling  the  amount  of  the  compen- 
sation to  be  paid  to  any  partv  who  is  entitled  to 
compensation  "  in  respect  of  any  lands,  or  any 
interest  therein,  which  shall  have  been  taken  for 
or  injuriously  affected  by  the  execution  of  the 
works ;"  and  the  84th  section,  which  provides  that 
'*  the  promoters  of  the  undertaking  snail  not,  ex- 
cept by  the  consent  of  the  owners  or  occupiers, 
enter  upon  any  lands  which  shall  be  required  to  be 
purchased,  or  permanently  used  for  the  purposes, 
and  under  the  powers  of  this  or  the  special  Act, 
until  they  shall  either  have  paid  to  every  party 
having  any  interest  in  such  lands,  or  deposited  in 
the  bank,  the  purchase  money  or  compensation 
agreed  or  awarded  to  be  paid  to  such  parties  re- 
spectively for  their  respective  interests  therein." 

Olasse,  Q.C.  and  F.  A.  Leunn,  for  the  plaintiff. 
— The  only  power  given  to  school  boards  by  the 
ElementaiT  Education  Act  is  to  purchase  land 
compulsorily,  but  the  Act  gives  them  no  power  to 
erect  buildings  on  the  land  so  purchased  in  such  a 
way  as  to  interfere  with  the  rights  of  adjoining 
landowners.  They  have  power  to  build  school 
houses  on  land  acquired  by  them  under  the  Act, 
but  they  can  only  build  in  the  same  way  as  any 
other  landowner.  The  20th  section,  which  pro- 
vides that  land  shiJl  include  "any  right  over 
land,"  shows  that  the  board  in  this  case  were 
bound  to  purchase  the  plaintiff's  easement  before 
they  coijnmenced  obstructing  his  lights.  They  had 
power  to  purchase  his  easement  compulsorily,  and 
nis  remedy  was  not  by  compensation,  under  the 
68th  section  of  the  Lands  Clauses  Consolidation 
Act,  in  respect  of  his  land  having  been  injuriously 
affected  by  the  execution  of  the  works,  but  he  was 
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right  in  filing  this  bill,  and  is  therefore  entitled  to 
his  costs.    They  referred  to 

The  Elementary  Education  A\)t  1870  (33  A  d4  Tiot. 

0.  75),  88. 19,  aO,  21  and  26 ; 
HutUmr.  The  London  a/nd  SoutT^Westem  B(Mu>ay 

Company t  7  Hare,  259 ; 
DmoBon  r.  Paver,  4  Bail.  Cas.  81 ; 
Peale  r.  Watsony  Wm.  Blaokst.  922 ; 
Reg.  V.  The  Fe«<ry  of  8L  Luke's,  Chelsea,  25  L.  T. 

Bep.  N.  S.  9U ;  L.  Bep.  7  Q.  B.  148. 

Cotton,  Q.G.  and  Speed,  for  the  defendants. — 
The  Lands  Clanses  Consolidation  Act  is  incorpo- 
rated with  the  Elementary  Education  Act,  and  the 
plaintiff's  remedy  was  under  the  68th  section  of 
the  Lands  Clauses  Act,  by  compensation  in  respect 
of  his  houses  having  been  injuriously  affected  by 
the  obstruction  of  his  lights.  The  de&ndants  were 
always  ready  and  willing  to  give  him  such  com- 
pensation, and  he  was  therefore  wrong  in  filing  his 
Dill,  which  ought  to  be  dismissed  with  costs.  They 
cited 

Simpson   r.   The  South   Staffordshire    Waterworks 
Cofhpany,  12  L.  T.  Bep.  N.  8.  300 ;  34  L.  J.  380, 
Cb.; 
Broadbent  y.  The  Imperial  Gas  Compafw,  7  De  G. 

M.  AG. 436; 
Button  y.  The  London  and  SoutK>Westem  Railway 

Company,  7  Hare,  259 ; 
Lister  y.  I^bley,  7  Ad.  A  Ell.  124. 

Leunn,  in  reply. 

[During  the  argument,  Lord  Justice  James  re- 
feired  to  Macey  y.  The  Metropolitan  Board  of 
Works  (10  L.  T.  Bep.  N.  S.  66 ;  33  L.  J.  377,  Ch.] 

The  LoBj)  Chancellor  (Selborne). — ^The  question 
which  has  been  argued  here  is  one  of  some  im- 
portance, and  thpr^ore  we  think  it  right  to  express 
our  opinion  upon  it.  It  seems  to  us  that  the  Le- 
gislature, in  authorising  school  boards  for  im- 
portant public  purposes  to  exercise  these  large 
powers,  subject  to  tne  supervision  and  authority  of 
the  department  of  the  Privy  Council  for  Education, 
meant  to  give  them  a  discretion  suitable  to  the 
nature  and  importance  of  the  duties  to  be  dis- 
charged by  them.  That  discretion  required  that 
the  persons  entrusted  with  it  should  provide 
what  in  their  honest  judgment  was  the  proper  and 
suitable  accommodation  for  the  instruction  of  the 
children  to  be  educated  in  the  buildings  to  be 
erected  by  them  upon  the  lands  so  acquired.  And 
it  appears  to  me  tnat  it  is  reasonable  to  understand 
that  when  compulsory  powers  to  take  lands  for 
these  public  purposes  are  given,  it  is  not  absolutely 
left  to  their  decision,  because  if  they  did  not  pro- 
vide what  a  higher  authority  considered  sufficient 
school  accommodation,  they  could  be  i^uired  to 
provide  more.  I  cannot  but  think  that  it  was 
meant  by  that,  that  they  should  have  the  full 
benefit  of  all  the  provisions  connected  with  the 
compulsory  powers  in  the  Lands  Clauses  (Consoli- 
dation Act,  to  enable  them  to  erect,  according  to 
their  judgment  and  discretion,  acting  bond  fide, 
such  buildings,  on  such  a  space  of  ground,  of  such 
magnitude,  and  situated  on  such  lands  acquired  by 
them,  as  they  mi^ht  think  proper  for  the  public 
purposes  witn  which  they  have  been  charged.  And 
it  appears  to  me  that  that  view  is  confirmed,  not 
only  by  the  general  provisions  of  the  Act,  and  the 
particular  provisions  in  other  respects  of  clause  19, 
out  very  much  by  the  express  words  which  are 
found  in  clause  19,  and  repeated  in  clause  20,  that 
for  the  purpose  of  the  buildings  so  to  be  erected 
by  them,  they  should  have  power  to  purchase,  not 
only  the  land  but  any  rignt  over  land.  And  in 
the  next  clause  (clause  20),  it  is  said  that  the  landi 


within  the  meaning  of  this  clause,  shall  be  con- 
strued to  include  ''  any  right  over  land."  Those 
are  very  large  powers;  and,  accordingly,  they 
appear  to  me  to  show  that  the  intention  of  the 
Legislature  was  to  give  the  land  which  is  required, 
to  ^e  school  board  absolutely,  free  of  any  jW  tertii, 
which  would  control  their  absolute  dominion  over 
it  for  the  purpose  of  the  duty  which  they  have  to 
discharge.  The  right  as  against  his  neighbour 
which  a  man  acquires  by  reason  of  the  possession 
of  ancient  lights,  is  on  the  part  of  that  neighbour 
strictly  within  the  nature  of  the  servitude  Known 
to  the  Boman  and  to  the  Civil  Law  by  that  phnuse, 
jna  non  altiue  toUendi,  which  expresses  pMitive 
liability,  and  which  cannot  be  acquired  against  a 
neighbiour  by  less  than  twenty  years'  user.  It 
is,  therefore,  strictly  withm  the  meaning  of 
these  words,  a  rignt  over  land,  just  like  the 
right  to  take  a  water  course,  or  a  right  of 
way  over  land.  The  expression  is  a  right  over 
the  land,  whether  exercised  upon  the  surface 
or  under  the  surface.  It  strikes  me  that  it 
is  about  the  largest  expression  that  could  have 
been  used,  if  it  was  the  object  of  the  Legislature 
to  show  that  the  land  was  to  be  acauired  absolutely 
on  the  part  of  anybody  for  the  puolic  service.  H 
so,  of  course  it  must  be  the  subject  of  coinpensa- 
tion  under  the  Act,  which  is  as  to  the  right  of 
anyone  interfered  with;  and  the  sole  question 
which  appeara  to  me  to  be  one  of  nicety,  is  the 
question  m  what  mode  that  compensation  is  to  be 
given,  and  whether  by  the  introduction  of  these 
words,  "  any  right  over  land,"  is  included  the  right 
within  the  meaning  of  the  word  "land;"  and 
whether  there  is  in  addition  the  power  to  purchase 
any  right  over  land  where  there  should  be  an  in- 
tenerenoe  with  any  servitude  of  this  description, 
or  whether  the  compensation  is  to  be  obtained 
under  those  provisions  of  the  Lands  Clauses  Act, 
which  deal  with  persons  whose  lands  are  not 
taken,  but  are  injuriously  affected.  In  my  opinion, 
the  sound  view  is,  that  the  application,  accord- 
ing to  the  nature  of  the  subject-matter  in 
the  different  compensation  clauses  of  the  Lands 
Clauses  Act,  is  not  meant  to  be  altered  b^  this 
special  definition  in  the  special  Act,  that  m  the 
word  "  land  "  is  included  "  any  right  over  land," 
or  by  the  express  mention  that  tne  compulsory 
powers  are  to  extend  over  lands.  The  general  Act 
contains  a  scheme  of  provisions  applicable  to  wOTk- 
ing  out  the  right  to  compensation,  and  that  scheme 
of  provisions  varies  according  to  the  nature  of  the 
matter.  In  some  clauses,  where  the  purchase  of 
land  is  meant,  when  land  is  to  be  taken  notice  is  to 
be  given,  and  if  that  notice  is  fjiven,  then  there  is  a 
right  to  take  it,  and  no  injunction  may  be  granted ; 
but  if  it  is  attempted  to  enter  without  notice,  or 
taking  the  proper  steps,  then  an  injunction  may  be 
granted.  The  interference  with  ancient  lights  is 
not  a  thing  which  can  come  within  the  expression, 
"  entering  upon."  The  word  "  entering  "  is  in- 
applicable to  it,  and  therefore  such  a  clause  as  that  is 
inapplicable  to  it.  But  there  are  other  cases  in  the 
Lanos  Clauses  Act,  as  to  compensation  to  be  made, 
such  as  a  case  in  which  no  agreement  has  been 
arrived  at,  where  an  injurious  act  is  proposed  to 
be  done  upon  lands  not  taken.  That  seems  to  me 
to  be  applicable  to  a  case  of  this  kind ;  and  tbs 
more  especially,  because  until  the  thing  is  done,  hi 
many  such  cases  it  cannot  be  known  whether  it 
will  be  injuriously  affected,  so  as  to  be  the  subiect 
of  compensation  or  not.    I  am  very  glad  to  nnd 
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that  in  coming  to  that  oonclasion  we  are  not  with- 
out aathority,  beoaose  the  case  under  the  Act  for 
the  Thames  Embankment  is  entirely  in  point — I 
mean  the  case  of  Macey  v.  The  Metrovolitcm  Board 
of  Works  (10  L,  T.  Rep.  N.  S.  66 ;  33  L.  J.  377, 
Gh.),  which  seems  on  all  fours  in  that  respect  with 
the  present  case,  for  there  the  Thames  Embank- 
ment Act,  by  a  definition  clause,  similar  to  that 
which  we  hskve  to  construe  here,  says  that  the 
word  "  land  "  is  to  be  construed  to  include  ease- 
ments and  rights  over  land.  In  the  execution  of 
the  works,  the  Metropolitan  Board  of  Works  pro- 
ceeded to  fill  up  the  river  in  front  of  the  plaintiff,  Mr. 
Maoey'e  whar^  and  it  was  found  that  that  would  de- 
stroy a  yery  valuable  riffht  over  land  which  he  pos- 
sessed, and  he  insisted  uiat  they  should  have  given 
the  notice,  which  they  had  authority  to  do,  and  so  ac- 
miired  the  easement  by  purchase ;  but  it  was  held 
tDat  that  was  not  so,  that  their  right  to  enter  and 
execute  the  works  was  not  in  abeyance  till  they  had 
done  the  act,  and  that  the  nature  of  the  right  was 
such  that  the  proper  compensation  clauses  appli- 
cable to  it  were  those  which  related  to  persons 
whose  lands  were  injuriously  afiected,  and  not  those 
which  related  u>  persons  whose  lands  were  pur- 
chased under  what  we  call  the  purchase  clauses. 
That  is  an  authority  that  appears  to  be  consistent 
with  common  sense,  and  from  which,  for  my  part, 
I  do  not  difier.  That,  of  course,  disposes  or  the 
ri^ht  of  the  plaintiff  (if  this  case  had  been  brought 
to  a  hearing  without  the  intervention  of  an  Act  of 
Parliament  altering  the  position  of  the  parties)  to 
maintain  the  injunction  he  has  obtained,  and  to 
obtain  a  decree ;  but,  it  seems  to  us,  looking  at 
everything  that  has  passed,  and  at  the  fact  that 
this  is  an  important  general  question,  the  decision 
of  which  to  some  extent  will  affect  other  cases,  and 
on  the  other  hand,  looking  at  the  fact  that  there  is 
something  special  in  the  general  form  of  this  Act, 
in  the  clauses  we  have  to  construe  (19  and  20),  and 
particularlv  in  these  words  as  to  "  any  right  over 
land,"  I  think  we  shall  not  be  doing  wrong  in 
dismissing  the  bill  simply,  without  costs. 

Lord  Justice  Mellish. — I  am  entirely  of  the  same 
opinion.  During  the  argument  I  for  some  time 
thought  it  was  doubtful  whether,  according  to  the 
tme  construction  of  the  Act,  the  meaning  was  not 
that  the  school  board  were  to  purchase  all  such  land 
as  woxdd  enable  them  to  build  their  school  without 
interfering  with  the  rights  of  any  third  persons, 
and  that  it  was  therefore  merely  a  question  of  the 
sum  which  they  were  to  pay  for  it ;  but  I  am  now 
satisfied  there  is  no  ground  for  that  view.  I  think 
they  are  only  required,  and  indeed  authorised,  to 
purchase  that  quantity  of  land  which  they  want  for 
the  purpose  of  building  the  school  hoase,  including, 
of  course,  the  house  which  they  are  bound  to  have 
for  the  master ;  and  it  would  have  been  rather  an 
extraordinary  thing,  considering  that  the  site  and 
school  are  to  be  paid  for  by  the  ratepayers,  if 
Parliament  had  made  it  necessary  that  a  larger 
quantity  of  land  should  be  purchased  than  was. 
really  necessary  for  the  purpose  for  which  it  was 
required.  I  think,  therefore,  that  they  are  not 
authorised,  and  had  no  compulsory  power,  properly 
speaking,  to  purchase  any  land  except  tnat  lana 
which  miffht  be  required  for  the  purposes  of  their 
new  buildings.  I  think  that  that  is  made  clear  by 
those  words  which  were  pressed  so  much  upon  us, 
namely,  "  any  interest  or  right  over  land;"  because 
what  the  19th  section  says  is :  "  If  you  want  to 
erect  a  school  you  may  purchase  land,  and  then,  in 


order  that  you  may  be  perfectly  unfettered  in 
building  the  school,  you  may  purchase  any  riffht 
which  any  third  person  has  over  that  land;" 
that  is,  supposing  they  cannot  get  the  whole  of  it 
by  voluntaiy  sale,  that  the  owner  of  the  land  will 
not  sell  it,  or  the  owner  of  the  right  over  the  land 
will  not  sell  it.  Then  the  next  section  proceeds  to 
give  the  compulsory  power,  and  incorporate  the 
various  clauses  of  the  Lands  Clauses  Consolidation 
Act,  and  savs  that  land  shall  include  any  right 
over  land,  t  cannot  help  thinking  that  they  have, 
under  the  compulsory  powers,  not  only  the  land 
itself,  which  they  acquire,  but  any  right  over  that 
land,  that  is,  any  easement  which  anv  third  person 
has  over  it ;  and  if  it  is  necessary,  tnen  they  shall 
acquire  that  for  the  purpose  of  buUding  the  school. 
I  agree  entirely  with  the  cases  that  have  been  cited. 
This  makes  no  difierence  in  the  forms  that  are  to 
be  adopted  for  the  purpose  of  getting  compensation 
by  a  person  in  the  position  of  the  plaintiff ;  and  by 
the  terms  of  the  Lands  Clauses  Act,  his  land  is  to 
be  treated  as  land  which  has  been  injuriously 
afiected. 

Lord  Justice  Jambs. — The  bill  wHl  be  dismissed 
without  costs,  and  the  deposit  returned. 

Solicitors  for  the  plaintiff,  Lewm  and  Oo. 

Solicitors  for  the  defendant,  Sydney  Oedge  and 
Co.  

COITBT  OF  QITEEN'S  BEVCH. 

Reported  bj  J.  Shobtt  and  M.  W.  MoKxll&b,  Esgn., 

Baztisten-at-Law. 

Nov.  15, 1873,  <md  Feb.  16, 1874. 
St.  MiLET,  Islington  (apps.)  v.  Basrett  (resp.) 

New  street — Hightoa/y — DediocU^ion  to  the  pubUe — 
18  ^  19  Vict,  c.  120,  ss.  106, 106,  <md  250 ;  25  j-  26 
VieL  c.  102,  ss,  80  and  112. 

Respondent  had  leased  land  for  biMldina  purposes^ 
and  tlie  road  between  the  houses  he  hadbtdU  was, 
before  1863,  used  for  sawpUs  and  building  mate' 
rials.  Since  then  footways  on  each  side  had  been 
made  by  the  appellants*  vestry,  amd  paid  for  by 
the  lessees  or  owners  of  the  houses,  A  oarrier  had 
been  kept  by  the  respondent  across  part  of  the 
carriaae-wciAf,  and  the  remainder  coutd  be  closed 
by  a  foldmg  bar,  Respondent  had  occasianaXly 
prevented  the  passage  of  vehicles,  and  had  once 
recovered  damages  for  trespass  along  this  road. 
The  freeholders  also  had  given  public  notice  that 
they  objected  to  this  road  being  used  as  a  thorough- 
fare.  The  appellants,  without  notice  to  the  respon' 
dent,  resolved  to  pave,  and  paned  this  cama^S' 
way,  and  summoned  respondent  for  his  proportion 
of  the  expenses  of  a  new  street,  under  the  MeirO' 
polis  Management  Act  1855,  s,  105.  The  justices 
decided  that  this  road  had  not  been  dedicated  to 
the  public,[thai  it  was  not  a  new  street  within  that 
section,  and  that  respondent  could  be  liable  only 
if  the  appellants  Iwd  proceeded  under  sect,  106: 

Held,  on  a  case  stated,  that  upon  these  facts  the 
finding  of  the  justices  was  conclusive  as  to  the 
dedication  of  the  road  to  the  public  ;  bui  that  sect 
105  relates  to  the  paving  or  forming  new  streets, 
as  may  be  deemed  expedient  by  the  vestry,  whether 
highways  or  not ;  that  sect,  106  relates  only  to  the 
repofl/r  of  streets,  not  being  highways,  which  have 
not  been  paved  by  the  vestry ;  and  thai,  therefore, 
the  appellants  had  here  proceeded  rightly  under 
sect,  105,  and  were  entitled  to  recover. 

This  was  a  case  stated  by  two  justices  for  the 
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county  of  Middlesex  in  petty  session,  nnder  the 
provisions  of  the  statute  20  &  21  Vict.  c.  43,  for 
opinion  of  the  Court  of  Queen's  Bench. 

At  a  petty  session  of  justices  for  the  county  of 
Middlesex,  neld  at  the- vestry  Hall,  Upper- street, 
Islington,  in  the  said  county,  on  the  12th  Dec. 
1872,  a  complaint  made  by  the  vestry  of  the  parish 
of  St  Mary,  Ishng^n,  in  the  said  county,  herein- 
after called  the  appeUants,  against  James  Barrett, 
hereinafter  callea  the  respondent,  for  that  he, 
being  the  owner  of  thirty-nme  houses  abutting  on 
and  forming  part  of  St.  John's-road,  in  the  said 
parish,  being  a  new  street  within  the  meaning  of 
the  Metropolis  Management  Act  1855,  and  the 
several  Acts  amending  the  same,  and  within  the 
jurisdiction  of  the  appellants,  had  refused  to  pay 
to  them  the  sum  of  427L  ll^.  6d.,  being  the  pro- 

Sortion  of  the  expense  of  making  the  said  roaa,  as 
etermined  by  tne  surveyor  of  the  appellants,  was 
heard  by  the  said  justices ;  and  they  adjourned  the 
farther  hearing  thereof  until  the  80tn  Jan.  1873, 
when  they  dismissed  the  same,  and  ordered  that 
the  appeUants  should  pay  to  the  respondent  the 
sum  of  21 L  for  the  costs  incurred  by  him  in  his 
defence  on  that  behalf;  and  the  appellants,  being 
dissatisfied  with  this  determination,  as  being  erro- 
neous in  point  of  law,  did  then  and  there  apply  to 
the  justices  to  state  and  sign  a  case,  setting  forth 
the  facts  and  the  ground  of  their  determination, 
for  the  opinion  thereon  of  the  Court  of  Queen's 
Bench.  And  the  said  appellants,  having  duly  en- 
tered into  recognizances  to  prosecute  such  appeal, 
and  to  submit  to  the  judgment  of  the  court  and  to 
pay  such  costs  as  might  be  ordered  thereby,  they, 
m  accordance  with  such  request,  stated  and  signed 
the  following  case  for  the  opinion  of  the  court : 

The  compubint  against  the  respondent  was  made 
under  the  provisions  of  the  105th  section  of  the 
Metropolis  Local  Management  Act  1855,  whdreby 
it  is  enacted  that,  *'&.  case  the  owners  of  the 
houses  forming  the  greater  part  of  any  new  street, 
laid  out  or  nulde  or  hereafter  to  be  laid  out  or 
made,  wbich  is  not  paved  to  the  satisfoction  of  the 
vestry  or  district  board  of  the  parish  or  district  in 
which  such  street  is  situate,  be  desirous  of  having 
the  same  paved  as  hereinafter  mentioned;  or  if 
such  vestry  or  board  deem  it  necessary  or  expe- 
dient that  the  same  should  be  so  paved,  then  and 
in  either  of  such  cases  such  vestry  or  board  shall 
well  and  sufficiently  pave  the  same,  either  through- 
out the  whole  breadth  of  the  carriage-wav  and 
footpaths  thereof,  or  any  part  of  such  breadth,  and 
from  time  to  time  keep  such  pavement  in  good  and 
sufficient  repair ;  ana .  the  owners  of  the  houses 
forming  such  street  shall,  on  demand,  pay  to  such 
vestry  or  board  the  amount  of  the  estimated  ex- 
penses of  providing  and  laying  such  pavement  (such 
amount  to  be  determined  by  the  surveyor  for  the 
time  being  of  the  vestry  or  board)." 

The  word  "  street,"  by  sect.  250  (the  Interpre- 
tation Clause),  "shall  apply  to  and  include  any 
highway  (except  the  carriage-way  of  any  turnpike 
road),  and  anv  road,  bridge  (not  being  a  county 
bridge),  lane,  footway,  square,  court,  alley,  passage, 
whether  a  thoroughfare  or  not,  and  a  part  of  any 
such  highway,  road,  bridge,  lane,  footway,  square, 
court,  alley,  or  passage." 

It  was  admitted  by  the  respondent  that  the  reso- 
lutions of  the  vestry  of  the  7th  Jan.  1870,  to  the  effect 
that  the  road  in  question  should  be  made,  and  that 
the  cost  of  making  the  same  should  be  apportioned 
on  the  owners  of  houses  abutting  thereon,  had  been 


duly  made ;  also,  that  he  was  the  owner  of  thirty- 
one  of  such  houses ;  that  demand  for  payment  of 
the  sum  so  apportioned  was  made  upon  him; 
that  he  had  refused  to  pav  the  same ;  and  that, 
previously  to  the  year  1861,  he  had  applied  to  the 
vestry  on  many  occasions  to  adopt  the  carriage- 
way, and  take  the  same  un^er  their  jurisdiction, 
but  that  subsequently  he  had  changed  his  mind, 
and  ceased  to  urge  his  request. 

It  was  also  admitted  by  both  parties  that  the 
carriage-way  only  of  part  of  the  said  road  is  re- 
ferred to  as  the  "  street,"  for  the  non-payment  of 
the  cost  of  making  which  the  complaint  was  made, 
and  that  the  footways  on  each  side  have  been 
already  made  by  the  appell^ts,  and  paid  for  by 
the  lessees  or  owners,  and  are  not  referred  to 
therein. 

It  was  proved,  on  the  part  of  the  appellants, 
that  a  portion  of  the  camage-way  of  St.  John's 
Park-road  had  been  made  by  the  vestrv,  pursuant 
to  resolutions  dated  the  18th  May  1866  and  the 
1st  Nov.  1867,  under  the  provisions  of  the  105th 
section  of  the  Metropolis  Local  Management  Act, 
and  paid  for  by  the  lessees  as  owners  of  houses 
abutting  thereon ;  that  the  footpaths  on  each  side, 
throughout  the  whole  length  of  the  road,  had  also 
been  made  at  the  cost  of  the  owners  and  main- 
tained by  the  vestry,  and  that  the  public  had  free 
right  to  use  the  same ;  that  a  portion  of  the  car- 
riage-way of  the  road  was  the  part  which  the  vestry 
had  resolved  to  make,  and  which  was  then  the 
subject  of  the  proceedings  against  the  respondent; 
and  although  a  barrier  was  placed  across  the 
carriage-way  at  one  part,  there  was  an  open  spaoe 
left  for  the  passage  of  at  least  one  carriage  at  a 
time ;  and  it  was  admitted  by  the  appellants  that 
the  passage  of  vehicles  along  this  portion  of  the 
road  hEMl  occasionally  been  recused. 

In  reply  to  the  said  complaint,  the  respondent 
contended  that  the  portion  of  the  carriage-way  in 
question  had  not  been  dedicated  to  the  use  of  the 
public,  either  by  himself  or  by  the  freeholders  of 
the  land ;  that  this  portion  of  the  road  did  not  abut 
on  the  property  which  belonged  to  him  at  the  time 
when  tne  appellants  resolved  upon  taking  the 
carriage-way  under  their  jurisdiction,  and  that  he 
took  no  part  in  the  steps  taken  by  the  vestry  to 
make  that  part,  and  charge  the  costs  on  the  tnen 
owners  of  toe  houses  abutting  thereon.  That  this 
portion  of  roadway  was  not  a  thoroughfare  to  anv 
place  except  by  passag;e,  with  his  consent,  through 
a  barrier  placed  by  him  there ;  and  that  the  road 
was  not  a  street,  within  the  meaning  of  the  105th 
section  of  the  Metropolis  Local  Management  Act 
1855,  but  came  within  the  provisions  of  the  next 
section  (106)  of  that  Act,  as  altered  by  sect.  80  of 
25  &  26  Vict.  0. 102.  Sect  106  enacts  that  "  The 
vestry  or  district  board  of  any  parish  or  district 
may,  if  they  think  fit,  by  notice  in  writing  put 
up  in  any  part  of  anv  street  in  their  parish 
or  district,  not  being  a  highway,  declare  their  in- 
tention of  repairing  the  same  under  this  Act,  and 
thereupon  the  same  shall  be  &om  time  to  time 
repaired  by  them  under  the  authority  of  this  Act" 
Provided  (as  amended  by  25  &  26  Vict.  c.  102,  s. 
80)  "  That  no  street  not  being  a  highway  shall  be 
repaired,  as  in  the  said  section  mentioned,  unless 
notice  be  given  to  the  owners  and  rated  occupiers 
of  the  houses  in  such  street  respectively;  .  .  .  and 
provided  further  that  no  such  street  shall  be 
repaired,  as  in  the  said  section  mentioned,  if 
wHhin  one  month  after  notice  has  been  given  as 
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aforesaid  written  notice  of  objection  to  such  repair, 
signed  by  at  least  two- thirds  of  the  owners  or  rated 
oocapiers  of  houses  in  the  said  street,  shall  be 
given  to  the  vestry  or  district  board." 

In  support  of  this  contention,  the  respondent 
proved  in  evidence  that  he  had  leased  about  twenty- 
four  acres  of  land,  situate  between  the  Holloway- 
road  and  Junction-road,  for  building  purposes,  from 
the  Corporation  of  the  Sons  of  the  Clergy ;  that 
he  had  formed  the  road  for  the  purposes  of  the 
houses  built  on  each  side  of  such  road ;  that  pre- 
vious to  1863  and  1864  the  road  was  partly,  if  not 
entirely  ,oocupied  by  sawpits  andi)uildmg  materials 
placed  there  by  him ;  that  from  the  year  1863  to  the 
present  time  he  had  placed  a  barrier  across  it,  with 
an  open  space  capable  of  being  also  closed  by  a 
folding  bar,  and  had  frequently  during  that  time 
by  himself  or  his  servants  prevented  the  passage 
of  vehicles  along  the  same ;  that  the  freeholders 
had  nev«r  given  permission  or  sanction  to  the 
dedication  of  the  road,  and  in  fact  had  never  inter- 
fered except  as  hereinafter  mentioned;  that 
upon  one  occasion  he  brought  an  action  against 
a  person  for  trespass,  who  persisted  in  passine 
along  the  road,  and  judgment  having  been  sufiered 
by  default,  he  recovered  damages  for  such  trespass; 
and  that,  at  his  request,  a  notice  from  the  Corpo- 
ration of  the  Sons  of  the  Clergy,  the  freeholders, 
was  givfen  to  the  vestry  on  the  25th  April  1870 
that  the  said  corporation,  as  such  freeholders  and 
landlords  of  the  estate,  of  which  St.  John's  Park 
and  St.  John's  Park -road  are  part,  objected  to  the 
said  park  and  road  being  mme  pubUc  thorough- 
fiu^es. 

The  juutices  found  that  on  this  portion  of  the 
roadway,  which  was  the  subject  of  the  complaint 
xmder  consideration,  there  are  no  side  roads  or 
streets  whereby  or  along  which  any  thoroughfare 
might  be  made  or  created,  so  as  to  assume  a  dedi- 
cation of  the  existence  of  any  &cility  to  persons  to 
use  a  portion  thereof  as  a  thoroughfare ;  and  that 
the  barrier  can  and  does,  when  the  respondent 
causes  it  to  be  closed,  effectually  prevent  the  free 
passage  of  vehicles  along  the  whole  length  thereof. 
After  hearing  the  foregoing  evidence,  the  justices 
were  of  opinion  that  the  carriage-way  of  the  road 
in  question  had  not  been  dedicated  to  the  public, 
and  that,  therefore,  considering  the  provisions  of 
the  106th  section  of  the  Metropolis  Local  Manage- 
ment Act  1855,  as  to  streets  not  being  highways, 
it  was  not  a  street  within  the  meaning  of  the  105th 
section  of  the  same  Act,  for  the  cost  of  making 
which  the  owners  of  houses  abutting  thereon  are 
liable,  and  they  made  an  order  dismissing  the  com- 
plaint, and  directing  the  appellants  to  pay  to  the 
respondent  the  sum  of  21Z.,  being  the  costs  mcurred 
by  him  in  answering  thereto. 

The  questions  for  the  decision  of  the  court  are : 
First,  whether  the  respondent,  by  the  steps  he  has 
taken  to  retain  his  ri^ht  to  the  road  in  question, 
has  avoided  a  dedication  of  the  same  to  the  publjc, 
BO  that  the  same  has  not  been  dedicated;  and, 
secondly,  if  the  said  road  has  not  been  dedicated 
to  the  public,  whether  it  is  a  new  street' within  the 
meaning  of  the  105th  section  of  18  &  19  Vict,  c. 
120. 

If  the  court  shall  be  of  opinion  that  the  said  road 
(as  to  the  carriage-way)  is  not  a  new  street  within 
the  meaning  of  the  said  105th  section,  the  order 
dismissing  tne  complaint  is  to  be  confirmed;  if  the 
oonrt  shaU  be  of  opinion  to  the  contrary,' an  order 
is  to  be  made  on  tne  respondent  for  the  payment 


bv  him  of  the  cost  of  making  such  road  in  respect 
of  the  thirty-onq.  houses  of  which  he  admits  the 
ownership,  as  determined  by  the  surveyor  of  the 
said  appellants,  with  such  costs  as  may  be  ascer- 
tained by  the  justices. 

Thesiger,  Q.C.  (with  him  Sturge),  argued  tor 
appellants,  the  vestry. — Dedication  to  the  pubUc 
is  a  matter  of  fact  for  the  decision  of  the  justices, 
and  although  the  case  contains  some  evidence  of 
such  dedication,  I  will  not  argue  the  first  question 
lefb  to  the  court.  The  second  point  is  whether  this 
road  was  a  "  new  street "  under  sect.  105,  or  a 
street  "  not  being  a  highway  "  under  sect.  106  of 
the  Metropolis  Local  Management  Act  1855.    If  it 
be  the  former,  the  justices  were  wrong  in  dis- 
^issin^  the  summons  ;  if  the  latter,  no  notice  has 
been  given  under  sect.  80  of  the  Act  of  1862,  and 
therefore  the  owners  and  occupiers  cannot  be  liable 
for  the  repairs.    The  question  raised  in  PouTid  v. 
Plumstead  Board  of  Works  (L.  Eep.  7Q.B.  183),  was 
whether  an  old  highway  could  become  a  new  street 
under  this  105th  section,  by  building  houses  on  each 
side.    Blackburn,  J.,  said,  at  p.  194 :  "I  think  that 
*  it  is  olain  the  Lefi^islatnre  are  here  using  the  word 
'  street '  in  its  ordinary  popular  and  natural  sense, 
and  mean  a  place  with  continuous  houses  on  each 
side.  Then  tne  interpretation  clause  enacts  that  the 
expression  '  new  street '  shall  apply  to  and  include 
certain  streets  and  places.    It  does  not  enact  that 
the  word  *  street '  shall  be  confined  to  the  things 
enumerated  in  that  action,  but  that  it  shall  include 
them.    That  is  perfectly  intelligible.    The  Legis- 
lature, in  sect.  105,  from  the  context  show  that 
they  are  using  the  words  *  new  street '  in  the  or- 
dinarv  and  actual  sense  of  the  word,  and  it  does 
not   follow  that   because,   in   the    interpretation 
clause  they  say  the  expression  '  new  street '  shall 
include  certain  other  things,  we  are  to  say  it  does 
not  include  its  own  natural  sense."   Not  only  does 
a  street  in  its  natural  sense  include  both  a  highway 
with  houses  on  each  side,  and  a  place  like  this  which 
is  not  a  thoroughfare,  but  also  tnat  double  meaning 
may  be  inferr^  from  sect.  106,  which  relates  only 
to  a  street  which  is  not  a  highway :  and  also  from 
sect.  96,  which  speaks  of  "  all  streets  being  high- 
ways." If  a  "  street"  be  not  necessarily  a  highway, 
sect.  105  clearly  relates  to  the  present  case,  and  the 
justices  were  wrong.   The  Public  Health  Act  1848 
(11  &  12  Vict.  c.  63)  was  m  pari  materid  with  this 
Act,  and  by  sect.  2  the  word  street  is  defined  to 
'*  apply  to  and  include  any  highway  (not  being  a 
turnpike  road)."    Sects.  69  and  70  manifestly  con- 
template that  a  street  should  not  be  always  neces- 
sarily a  highway.  This  court  held  that  an  unfinished 
road,  with  occasional  houses,  and  not  dedicated  to 
the  public,  was  not  a  street  within  this  Act,  in 
Beg,Y, Vestry  of  St,  Mary,  lelington  (E.  B.  &  E.  743), 
but  that  decision  was  not  founded  on  the  fact  that 
the  road  was  not  a  highway.     In  the  Metropolis 
Management  Amendment  Act  1862  (25  &  26  Vict. 
c.  102),  B.  112,  the  definitions  for  construction  of 
the  recitfd  Acts  (amongst  them  the  Metropolis 
Management  Act  1855),  contain  the  expression 
"  new  street,"  which  "  shall  apply  to  and  include 
aU  streets  hereafter  to  be  formed  or  laid  out,  and 
a  part  of  any  such  street,  and  also  all  streets,  the 
maintenance  of  the  paving  and  roadway  whereof 
had  not  previously  to  the  passing  of  this  Act, 
been  taken    into    charge    and   assumed   by  the 
commissioners,    trustees,     surveyors,    or    other 
authorities    having    control    of    the    pavements 
or  highways  in    tne  parish  or  place  in  which 
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such  streets  are  situate,  and  a  part  of  any  such 
street,  and  also  all  streets  partly  formed  or  laid 
out."  It  is  clear  from  these  two  Acts  that  certain 
rights  oyer  private  owners  were  intended  to  be 
given  to  the  vestries,  and  that  in  this  case  the 
vestry  has  exercised  the  right  given  by  sect.  105. 

Manisfnf,  Q.O.  (with  him  Poland)  for  the  re- 
spondent.— It  is  conceded  that  this  is  not  a  high- 
way, and  I  admit  that  it  is  a  street.  The  words, 
therefore,  of  sect.  106  exactly  apply ;  and  if  this 
case  were  included  in  the  previous  section,  the 
106th  could  have  no  application  at  all.  Sect.  105 
is  directed  to  those  streets  over  which  the  public 
have  rights,  and  sect.  106  to  those  which  are  pri- 
vate, like  that  in  this  case.  If  such  a  street  ac^ 
this  were  included  in  the  application  of  both  sects. 
105  and  106,  no  board  would  ever  adopt  the  latter, 
for  by  sect.  105  they  can  make  the  owners  pay 
— under  sect.  106  the  public  must  pay.  The 
word  "  street,"  without  qualification,  refers  only 
to  places  over  which  the  public  have  a  right  of 
passage.  This  was  so  held  in  Chirtis  v.  Emb&ru 
(L.  Bep.  7  Ex.  369),  upon  the  definition  of  the  word  . 
in  the  Towns  Police  Glauses  Act  1847.  By  sect.  3, 
"  street  is  to  extend  to  and  include  any  road,  square, 
court,  alley,  and  thoroughfare  or  publiojpassage 
within  the  limits  of  the  special  Act.  In  The  Local 
Board  of  Health  of  Hull  v.  Jonee  (1  H.  &  N.  489), 
a  footway  was  admitted  to  be  a  public  highway 
repairable  by  the  parish ;  but  in  the  jud|nnent  it 
was  stated,  at  p.  498,  if  this  were  not  so,  how  the 
defendant  was  to  be  liable  under  sect.  69  of  the 
Public  Health  Act.  1848,  it  was  not  easy  to  see. 
The  question  of  what  a  *'  new  street "  was,  under 
this  section  was  considered,  but  not  decided  by  this 
court,  in  Eeq.  v.  BwymoM  (7  E.  &  B.  672).  [Quain, 
J. — The  pomt  there  raised  was  that  decided  by 
Found  V.  Fhrnistead  Boa/rd  of  Worke,']  Bacon, 
Y.C.,  held  that  a  forecourt,  which  was  not  dedicated 
to  the  public,  could  not  be  within  the  jurisdiction 
of  a  vestry  under  this  Act :  {Rolls  v.  Vestry  of  St. 
Mary,  Nevyington,  Weekly  Notes,  July  19,  1873, 
p.  168). 

Thesiger,  Q.C.,  in  reply. — Sect.  105  limits,  with 
respect  to  new  streets,  the  powers  which  a  vestry 
has  over  streets  generally ;  but  there  is  no  ground 
for  saying  that  a  new  street,  according  to  that 
section,  must  be  a  highway.  Sect.  106  refers  to 
streets  not  highways,  and  not  necessarily  new. 

Cur.  adv.  tmtt. 

Feb.  16. — Quain,  J.,  delivered  the  judgment  of 
the  court  (Quain  and  Archibald,  JJ.). — As  to  the 
first  question,  we  think  that  the  evidence  set  out 
justifies  the  finding  of  the  justices,  that  the  street 
m  question  had  not  been  dedicated  to  the  public, 
and  we  are  of  opinion,  therefore,  that  the  finding 
of  the  justices  on  this  point  is  conclusive,  and 
cannot  be  disturbed  on  this  appeal.  The  next 
question  is,  assuming  that  the  street  has  not  been 
dedicated  to  the  public,  is  it  or  can  it  be  a  new 
street  within  the  meaning  of  sect.  105  of  18  &  19 
Vict.  c.  120  ?  The  18  &  19  Vict.  c.  120  has  been 
amended  hj  the  25  &  26  Vict.  c.  102,w^hich  came 
into  operation  on  the  7th  Aug.  1862.  The  present 
street  was  formed  and  laid  out  after  the  passing  of 
the  last-mentioned  Act,  and  is  therefore  subject  to 
its  provisions.  The  first  Act  (s.  250)  enumerates 
various  things  which  the  word  ''street"  shall 
*'  apply  to  and  include,"  and  amongst  others  "  a 
highway ;"  and  the  second  Act  (s.  112)  still  further 
extends  the  meaning  of  the  word  ''street,"  and  also 
enumerates  the  things  which  the  expression  "  new 


street "  shall  "  apply  to  and  include."   But  (as  was 
decided  in  Found y.  Flumstead  Board  of  Works: 
25  L.  T.    Rep.    N.  S.  461  ;    L.  Bep.  7  Q.  B. 
183)  the  interpretation  sections  do  not  exclude 
the  ordinary  and  popular  sense  of  the  words  or 
expressions  us^.     Now  we  think,  in  the  first 
place,  that  this   street  or  part  of  a  street  is  a 
street,  and  a  new  street,  m  the  ordinary  and 
popular  sense  of  the  words.     It  is  a  road  with 
nouses  built  on  each  side  of  it.  These  houses  seem 
to  have  been  built  in  1863-4,  and  the  footways 
adjoining  the  houses  have  been  already  paved 
by  the  vestry  at  thd  expense  of  the  owners,  or  owners 
of  the  houses,  and  are  open  to  the  public.    We  fur- 
ther think  that  the  part  of  the  street  in  question 
is  a  "  new  street,"  within  sect.  112  of  25  &  26  Vict, 
c.  102.    That  section  enacts  that  the  expression 
"new  street"  shall  "apply  to  and  include  all 
streets  thereafter  to  be  lormed  or  laid  out,  and  a 
part  of  any  such  street ;  and  also  all  streets,  the 
maintenance  of  the  paving  and  roadway  whereof 
had  not  previously  to  the  passing  of  that  Act  been 
taken  into  charge  and  opened  by  the  authorities 
having  the  control  of  the  pavements  or  highways 
in  the  parish  in  which  such  street  is  situate. '  This 
definition  applies  to  all  "  new  streets  "  in  the  ordi- 
nary sense  of  that  exproRsion,  and  even  to  old 
streets  the  maintenance  of  the  paving  and  roadway 
whereof  had  not,  before  the  passing  of  the  Act, 
been  taken  into  charge  by  the  authorities  having 
the  control  of  the  pavements  and  highways.    We 
see  no  language  in  the  Act  which  confines  the  ex- 
pression "  new  street "  to  streets  dedicated  to  the 
public.    The  Metropolitan  Management  Acts  were 
passed  with  sanitary  objects  in  view,  and  relate  to 
the  sewerage  and  drainage,  and  the  paving,  cleans- 
ing, lighting,  and  improvements  of  the  Metro- 
politan distncts.    They  are,  in  fact.  Public  Health 
Acts  as  well  as  Local  Management  Acts,  and  being 
framed  with  that  view,  they  confer  very  lar&:e  and 
extensive  powers  on  the  authorities,  for  the  pur- 
pose of  promoting  the  public  health.     Sect.  105, 
under  which  the  vestry  acted  in  this  case,  resem- 
bles sect.  69  of  the  Public  Health  Act  1868.    That 
section  applied  to  all  streets,  present  and  future 
(except  they  were  repairable  by  the  inhabitants  at 
large),  and  the  object  of  the  enactment  is  explained 
by  Alderson,  B.,  in  these  words,  in  the  case  of  the 
IjocoI  Board  of  Kmaston-upon-Hull  v.  Jones  (1 
H.  &  N.  489 ;  26  L.  J.  34,  Ex.) :  "The  object  of 
the  section  is  plain  ;  where  a  road  has  been  made 
which  is  not  repairable  by  the  parish,  it  may  become 
a  public  nuisance  or  injurious  to  the  pubhc  health, 
because  there  is  nobody  bound  toput  it  into  a  proper 
state,  and  the  Legislature  thought  it  right  that 
those  who  owned  the  property,  for  the  convenience 
of  whom  the  street  is  made,  should  be  at  the  ex- 
pense of  preventing  it  from  being  a  mischief  to  the 
public  at  large."    It  is  obvious  that  the  mischief 
may  be  the  same,  whether  the  new  street  is  ot  is 
not  dedicated  to  the  public,  for  though  dedicated 
to  the  public  it  may  not  be  repairable  by  the 
parish;  and  even  though  it  maybe  an  old  highway 
and  so  repairable  by  the  parish,  it  was  held  in 
Found  V.  The  Fhimstead  Board  of  Works,  that 
when  converted  into  a  new  street  the  vestry  may 
pave  it  under  sect.  105,  and  charge  the  expense  on 
the  adjoining  owners.    It  was  argued  for  the  re- 
spondent that  this  street,  not  being  a  highway,  the 
vestry  should  have  proceeded,  not  under  sect.  105, 
but  under  sect.  106,  as  amended  by  sect.  80  of 
25&26  Vict.  c.  102,  and  such  appears  to  have  been 


MAGISTRATES'  OASES. 


417 


Q.B.] 


Oin'v.  ScoiT. 


[Q.B. 


the  opinion  of  the  iustices.  But  it  seems  to  have 
been  overlooked  that  sects.  105  and  106  relate  to 
two.  different  things — sect.  105  relates  to  the 
**  paving  "  of  new  streets  which  the  yestry  deem  it 
necessary  or  expedient  should  be  paved ;  and  the 
word  "paving,"  by  sect.  112  of  25  &  26  Vict.  o.  102 
indndes  the  formation  of  the  roadway  as  well  as 
paving  in  the  ordinary  sense.  Sect.  106,  on  the 
ofcher  band,  relates  only  to  the  "  repair  "  of  streets, 
and  not  necessarily  "  new  streets  "  not  being  high- 
ways, and  which  have  not  been  paved  by  the 
vestnr — ^for  where  the  new  street  has  been  paved 
by  the  vestry,  an<|er  sect.  105,  they  are  bound 
afterwards  to  keep  it  in  sufficient  repair.  For 
these  reasons  we  tnink  that  the  judgment  of  the 
jostioes  is  erroneous,  and  that  it  must  be  re- 
versed. Jfidgment  for  appeUomis, 

Attorney    for    appellants,  /.   Lanfton,  Vestry 
Clerk. 
Attorneys  for  respondents,  Crouch  and  Spencer. 


Tuesday,  Jan.  27, 1874. 

Cape  v.  Scott. 

Distrest — Colour  of  right — Bight  of  common  pwr 

cause  de  vicinage — Su/rcharge  of  cattle. 
A  daim  of  a  custom  from  time  immemorial  thai 

catHe  upon  adjoi/nrng  commons  stra/yed  from  one 

to  the  other,  is  a  sufficient  colour  of  right  to  de^ 
'  prive  a  coTnmoner  of  one  common  of  the  remedy  of 

distress  against  trespassing  cattle  of  a  commoner 

of  the  adjovning  common,  even  although  the  loiter 

has  sv/rcha/rqed  his  own  common. 
Tms  was  an  action  of  replevin  for  twenty  sheep,  the 
goods  of  the  plaintiff. 

The  defendants  secondly  pleaded  for  an  avowry 
and  cognizance  to  the  declaration,  that  the  land  on 
which  the  said  sheep  were  taken  was  a  portion  of 
the  common  and  waste  land  of  the  manor  of  Cald- 
beoh,  in  the  county  of  Cumberland;  and  the 
defendant  Scott  well  averred,  and  the  other  defen- 
dant Hudson  as  bailiff  well  acknowledged  as  bis 
bailiff  and  agent,  because  they  said  that  oef  ore  and 
at  the  time  when,  &c.,  the  defendant  Scott  was  and 
stillisthe  possessor  and  occupier  of  certain  lands  and 
tenements  in  the  manor  ana  parish  of  Caldbeck,  in 
the  said  county,  the  occupiers  whereof  have  for 
thirty  years  before  this  enjoyed  as  of  right,  and 
without  interruption,  common  of  pasture  over  the 
said  common  or  waste  lands  of  the  said  manor  of 
Caldbeck,  for  all  their  sheep  and  other  common- 
able cattle,  levant  and  oouchant,  upon  their  said 
lands  and  tenements  so  in  the  possession  and 
ocxmpation  of  defendant  Scott,  as  i^oresaid,  at  all 
times  of  the  year  as  to  the  said  lands  and  tene- 
ments of  the  said  defendant  appertaining;  and 
because  the  said  sheep  in  the  aeclaration  men- 
tioned at  the  said  time  when,  &c.,  were  wrongfully 
in  and  upon  the  said  common  and  waste  lands  of 
the  said  manor  of  Caldbeck,  depasturing  and  doing 
dapnag^  there,  so  that  the  defendant  Scott  could  not 
enjoy  nis  said  right  of  common  as  he  otherwise 
oonla  and  might  have  done,  the  defendant  Scott 
well  avowed,  and  the  other  defendant  well  acknow- 
ledged the  taking  of  the  said  sheep  in  the  said 
common  or  waste  lands  of  the  said  manor  of 
Caldbeck,  and  justly,  Sec.,  as  a  distress  for  the  said 
damage. 

There  were  fhrther  avowries  and  cognizances 
claiming  the  said  right  for  sixty  years,  and  from 
time  immemorial,  in  the  same  and  other  names. 

Mao.  Cas.— Vol.  VUL 


The  plaintiff  pleaded  to  these   avowries    ind 
cognizances  of  defendants,  that  the  said  land  in 
the  declaration  mentioned  was  at  the  time,  when, 
&c.,  a  common  thereinafter  called  Caldbeck  Com- 
mon, forming  part  of  the  common  and  waste  lands 
of  the  manor  of  Caldbeck,  and  by  and  from  time  im- 
memorial had  laid  contiguous  to  a  common  herein- 
after called  Uldale  Common,  forming  part  of  the 
common  and  waste  land  of  the  manor  of  Uldaley 
and  had  never  been  divided  or  separated  from  the 
last-mentioned  conmion  by  any  hedge  or  fence  what- 
soever sufficient  to  prevent  cattle  m>m  time  to  time 
feeding  on  either  common  going  or  escaping  on  to 
the  other  common ;  and  the  plaintiff  said  that  from 
time  immemorial  the  cattle  duly  put  on  either  of 
the  said  commons,  in  exercise  of  nghts  of  common 
over  such  common,  have  gone  and  escaped,  and 
been  accustomed  to  go  and  escape,  on  to  tne  other 
common,  and  there  to  intermix  with  and  feed  with 
the  cattle  firom  time  to  time  feeding  on  such  other 
common ;  and  the  plaintiff  further  said,  that  he 
was  possessed  of  a  messuage  and   lands  in  the 
parish  of  Uldale,  the  occupiers  of  which,  for  thirty 
years  before  this  suit,  enjoyed  as  of  right,  and 
without    interruption,  common  of  pasture    over 
Xndale  Common  for  all  their  cattle,  levant  and 
couchant,  upon  the  said  land  of  the  plaintiff,  at  all 
times  of  the  ^ear,  as  to  the  said  land  of  the  plain- 
tiff appertaining.  And  the  plaintiff  said,  that  oeing 
in  possession  of  such  messuage  and  lands  as  afore- 
said, just  before  the  time  mien,  &c,,  he  put  the 
said  sheep,  being  his  own  sheep,  levant  and  cou- 
chant, upon  the  said  land  of  the  plaintiff,  upon  the 
said  XJldale  Common,  in  exercise  of  his  said  right 
of  common,  and  the  said  sheep  of  the   plaintiff 
afterwards,  and  just  before  the  said  time  when, 
&c.,  of  their  own  accord,  and  without  the  know- 
ledge and  consent  of  the  plaintiff,  went  and  escaped 
out  of  the  said  Uldale  Common,  on  to  the  said 
Caldbeck  Common,  and  intermixed  and  fed  with 
the  cattle  then  and  there  feeding  on  the  said 
CsJdbeck  Common,  remained  and  continued  on 
the  said  Caldbeck  Common  on  the  occasion  afore- 
said, without  the  knowledge  of  the  plaintiff,  and 
then  necessarily  and   unavoidably  a  little  trod 
down  and  depastured,  &c.,  and  necessarily  did 
damage,  &o.,  as  in  the  said  avowries  and  cogni- 
zances respectively  mentioned. 

There  were  further  pleas  alleging  the  same  cus- 
tom, and  claiming  the  same  right  for  plaintiff  by 
occupation  for  sixty  years,  and  from  time  imme- 
morial, in  the  names  of  plaintiff  and  other  persons. 

The  defendants,  as  to  plaintiff's  said  pleas,  said 
by  way  of  new  assignment,  that  the  avowries  and 
cognizances  thereinbefore  mentioned  were  not 
merely  in  respect  of  the  said  matters  and  acts  in 
the  said  pleas  attempted  to  be  justified,  but  also  in 
respect  of  the  said  sheep  mentioned  in  the  said 
pleas  being  more  than  were  levant  and  couchant 
on  the  said  land  of  the  plaintiff,  and  also  in  resnect 
of  the  sheep  put  upon  the  said  common  of  Uldale 
by  all  the  persons  having  rights  of  common  of 
pasture  thereon,  being  more  than  the  number  of 
sheep  proportionable  to  the  extent  of  the  said 
common  of  Uldale,  as  compared  with  the  said 
common  of  Caldbeck. 

The  above  pleas  of  plaintiff  and  the  defendant's 
new  assignment  were  all  demurred  to. 

Bompas,  for  plaintiff. — ^A  right  of  common  pwr 
cause  de  vicinage,  which  is  the  plaintiff's  claim  in 
this  case,  is  sufficient  to  deprive  a  commoner  of  an 
adjacent  common  of  a  remedy  by  distress.    It  was 
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held  in  HaU  y.  Hoarding  (4  Btirr.  2426),  that  any 
cdoar  of  right  in  the  owner  of  sheep  trespassing 
upon  a  common  was  a  good  ground  for  replevin. 
AU  the  previous  i^uthorities  are  dted  and  dis- 
cussed in  the  arguments  of  that  case,  and  all  the 
more  recent  cases  ma^  be  found  in  the  notes  to 
MeUor  v.  Spatemcm  (1  Wms.  Saund.  612).  The 
right  of  common,  pur  ccmse  de  vicinage  is  ex- 
plained in  Jones  v,  Eohin  (10  Q.  B.  620). 

Crompton,  contra. — These  pleas  of  the  plaintiff 
merely  allege  a  permission  to  trespass,  which  does 
not  amount  to  a  colour  of  ri^ht.  There  is  a  great 
distinction  between  the  relative  positions  of  f eUow 
commoners  and  of  commoners  of  adjoining  com- 
mons. In  the  case  of  the  latter,  there  is  no  other 
remedy  for  a  surcharge  but  disl^ss. 

BiACKBUBK,  J. — I  tnink  we  need  not  trouble  the 
counsel  for  plaintiff  to  reply.  The'  question  is, 
whether  upon  this  replevin  the  avowant  is  entitled 
to  have  the  sheep  he  distrained.  In  HaU  v.  Hard- 
i/ng,  which  was  replevin  for  sheep  of  a  commoner 
distrained  by  another  commoner,  the  plaintiff 
pleaded  a  right  of  common  to  himself  as  a  tenant  of 
eight  acres  of  land  in  the  parish,  for  two  sheep  for 
every  acre,  and  that  defendants  wrongfully  dis- 
trained his  sixteen  sheep  put  on  the  common  in 
pursuance  of  his  said  right.  The  defendants  re- 
plied, admitting  the  right  claimed,  that  plaintiff 
had  sixteen  sheep  upon  the  common  over  and  above 
and  besides  the  sixteen  which  the  defendants  dis- 
trained. Upon  a  demurrer  to  this  replication. 
Lord  Mansneld  laid  down,  at  p.  2432,  that  "  Upon 
the  whole,  the  right  of  distraining  seems  to  tarn 
upon  this — that  wherever  there  is  a  colour  of  right 
for  putting  in  the  cattle,  a  commoner  cannot  dis- 
train; because  it  would  be  judging  for  himself  in 
a  question  that  depends  upon  a  more  competent 
inquiry ;  but  where  cattle  are  put  upon  the  com- 
mon, without  any  colour  or  pretence  of  right,  the 
commoner  may  detrain  tiiem ;  and,  therefore,  he 
may  distrain  the  cattle  of  a  stranger.  But  here 
the  plaintiff  had  a  colour  for  putting  in  his  cattle, 
though,  in  fsjct,  he  might  exceed  the  due  number. 
He  might  put  them  in  under  the  idea  or  pretenoe 
of  having  more  acres  of  land  than  he  really  had. 
And  though  in  the  pleadings  he  has  stated  his 
number  of  acres  to  be  onl^  eight,  yet  the  question 
as  to  the  right  of  distraining  depends  upon  the 
nature  of  the  common  and  not  on  the  particular 
fiEKrts.  In  cases  where  a  writ  of  admeasurement 
lies  between  commoners,  one  cannot  distrain  the 
other;  he  cannot  for  his  own  benefit  admeasure 
the  right  of  the  other.  Hierefore,  we  are  all  of 
opinion  that  this  distress  was  illegal  and  bad,  and 
the  plaintiff  must  have  judgment."  In  this  case 
the  commoner  distrained  the  sheep  of  the  plain- 
tiff, which  the  plaintiff  had  put  on  his  own  com- 
mon, and  which  had  straved  on  to  the  defendant's. 
He  does  so,  because,  as  ne  says,  the  plaintiff  put 
more  on.  his  own  common  than  he  had  a  right  to 
do;  but  this  is  exactly  what  Lord  Mansfield  says 
is  a  (question  which  depends  upon  a  more  compe- 
tent inquiry.  The  reason  for  that  decision  applies 
to  this  case ;  here  the  defendant,  by  distraining, 
has  judged  for  himself,  and  for  his  own  benefit  has 
assumed  to  admeasure  the  plaintiff's  right.  Then 
it  was  argued  that  this  alleged  right,  pur  cause  de 
vicmage,  was  a  mere  excuse  for  trespass,  and  could 
be  put  an  end  to  at  any  time  by  mdosure ;  and 
that,  therefore,  it  did  not  amount  to  such  a  colour 
of  right  as  to  justify  the  replication.  Lord  Wens- 
leydale  distinguishes  this  right  from  a  custom,  in 


Jones  V.  Eohin  (p.  635) :  ^  A  custom  is  the  leaa  looi^ 
ancient  loccd  law  in  some  known  district,  as  a 
hamlet,  town,  or  manor,  and  does  not  arise  ficom 
the  grant,  act,  or  agreement  of  the  party;  whereas 
this  right  does,  and  though  not  a  profit  dprendre, 
nor  properly  an  easement,  but  rather  an  excuse  for 
a  trespass,  has  its  origin  from  a  presumed  matuai 
grant  or  covenant  between  the  owners  of  each  farm 
uiat  neither  of  them  or  their  tenants  should  sud 
the  other  or  his  tenants,  or  distrain,  or  perhaps 
even  drive  their  cattle  away,  so  long  as  the  farms 
should  respectively  lie  open  to  eadi  other.  It  is 
releasable  like  any  o^er  private  right,  and  it 
ought,  according  to  the  rules  of  pleeSing,  to  be 
pl^Mled  as  a  prescription."  Wmlst,  therefore, 
these  commons  lie  open  and  the  licence  is  unre- 
voked, the  colour  of  right  in  a  commoner  of  an 
adjoining  common  is  as  good  as  that  of  a  com- 
moner of  the  same  common.  Even  if  the  plaintiff 
were  wrong  in  putting  on  too  many  sheep,  and  if 
he  therebv  injured  not  only  his  own  commoners 
but  also  those  of  defendants'  common,  the  defen- 
dant can  have  no  right  to  decide  the  matter  for 
himself  by  distress.  There  is  no  authority  for 
distraining  when  there  is  such  a  colour  of  right, 
and  it  is  contrary  to  principle.  There  may  be 
some  doubt  whetner  the  lora  of  a  common  can 
distrain  for  an  overcharge,  notwithstanding  a 
colour  of  right  advanced  by  a  commoner.  Inat 
point  we  need  not  determine.  Gilbert  says, 
nowever,  in  the  Law  of  Distresses,  p.  23 :  *'  Where 
a  man  turns  in  his  cattle  under  some  colour  of 
right  of  common,  the  lord  cannot  distrain."  Here, 
at  all  events,  the  distress  was  not  justifiable  upon 
the  facts  stated,  and  our  judgment  must  be  for 
the  plaintiff. 

QuAiN,  J. — I  am  of  the  same  opinion,  although  I 
had  at  first  some  doubts  whether  this  answer  to 
the  distress  was  a  sufficient  colour  of  right  to  oome 
within  Lord  Mansfield's  rule.  Mr.  Crompton  iias, 
however,  found  no  authority  for  any  distinction. 
It  was  clearly  established  by  Jhxon  v.  James 
(2  Lutw.  1838),  which  was  followed  by  MaXL  v. 
Hofrdmgt  that  the  right  of  distress  turns  opon 
whether  the  plaintiff  has  a  colour  of  right.  Here 
it  is  stated  that  the  plaintiff  surcharged  upon  his 
own  common,  and  that  his  sheep  strayed  upon  the 
defendants'.  It  seems  to  follow  that  the  defendant 
has  no  better  remedy  against  the  plaintiff,  under 
such  circumstances,  than  he  would  have  against  a 
commoner  of  his  own  common.  There  is  no  valid 
distinction  between  the  two,  and  a  distress  is  not 
the  proper  remedy  where  there  is  a  colour  of 
right. 

Abchibald,  J. — I  am  of  the  same  opinion.  It  is 
impossible  to  distinguish  this  from  the  prinoiple 
laid  down  in  HaJJL  v.  Harding,  The  origin  of 
plaintiff's  claim  may  have  been  a  mere  excuse  for 
trespass,  but  it  has  grown  into  a  right.  There 
being,  at  all  events,  a  colour  of  right  in  the  plain- 
tiff, the  defendants  cannot,  according  to  any 
analogies  in  the  law,  obtain  a  remedy  by  distress. 

Judgment  for  plaint^. 

Attorneys  for  plaintiff,  Bisehoff,  Bompast  and 
Bischoff. 
Ajitomeys  for  defendants,  8ha/rp  and  UlUQtoms. 
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Mondofy,  Feh.  2, 1874. 

Allan  v,  Lxyibpool  Union. 

Inman  v.  Wnst  Dekbt  Union, 

BaUahpMy  of  occupiera  of  docks  and  sheds— Pr^^ 
renticd  us&— Possession  of  docks  hoard — 21  Sr  22 
VicL  c  xeii,  ss.  63,  64,  82, 83,  and  84—24  4-  26 
Vxd.  c.  ekoxgeviii,  ss.  27,  28,  29,  30,  32,  and  35. 

By  (he  Mersey  Docks  Act  OonsoUdaHon  Act  1858, 
the  dock  hoard  may  appropriate  docks,  quays,  or 
sheds  to  persons  for  the  reception  of  thevr  vessels 
and  goods,  provided  they  amd  their  servants  shaU 
he  subject  to  the  regulations  of  ihe  hoa/rd :  and 
(he  hoa/rd  may  let  srich  pfays  and  sheds  on  such 
rents,  terms,  and  conditions  as  they  may  deem 
expedient;  hut  aU persons emj^oyed shaU  he  in  the 
service  of  or  approved  hy  theooard. 

By  the  Mersey  Docks  (Oorporation  Purchases  Act 
1861,  goods  which  hcwe  lain  lypon  any  quau  or  in 
any  shed  after  a  certain  mne,  are  liahle,  hy 
way  of  peiMty,  to  pay  a  rental  per  hour  to  tM 
hoard. 

The  appellants  had  appropriated  to  them,  under  the 
Act  of  1858,  certain  aocks,  quays,  and  sheds; 
and  the  hoard  fixed  a  charae  per  square  yard 
per  annum  for  ihe  use  of  ike  shed  spacer  such 
charge  to  commence  from  the  date  of  occupaJbion. 
This  was  a  provisional  agreementf  and  made 
during  the  pleasure  of  the  hoard. 

When  these  appropriated  premises  were  not  actually 
in  fMe  by  the  appellants,  they  were,  hy  Section  of 
the  board,  and  without  appellants  consent,  used 
hy  other  vessels  and  their  owners.  The  hoard's 
servants  had  access  to  aU  the  premises.  The  goods 
of  appeUants  were  lidbie   to  the  penal  rent  as 

:  weU  as  those  of  other  persons,  and  keys  of  some  of 
ihe  sheds  were  kept  both  by  the  appeUants  and  the 
Customs*  authorities. 

One  of  the  appeUants  had  used  some  ground  within 
the  dock  property,  as  a  coal  depSt,  for  eighteen 
years.  It  was  allotted  to  him  for  this  purpose 
only  and  upon  sufferance,  he  hemg  bound  to  give 
it  up  at  a  weel^s  notice;  payment  to  he  made 
for  the  use  thereof  at  one  penny  per  square  yard 
per  week: 

HM,  that  the  appeUants  were  rateable  for  none  of 
iheee  premises. 

Allan  v.  Liybbpool  Union. 

This  was  a  special  case,  stated  by  consent  of  the 
parties  under  12  &  13  Yict.  c  45,  s.  11,  and  under 
an  order  of  Lush,  J.,  dated  the  26th  Oct.  1872,  in 
which  order  is  included  the  names  of  the  Mersey 
Dock  and  Harbour  Board  as  co-respondents.  It 
has,  however,  been  agreed,  by  and  between  all  the 
parties,  that  the  name  of  the  Mersey  Docks  and 
BArbonr  Board  shall  be  omitted  finom  the  case, 
they  having  undertaken,  that  if  the  court  should 
be  of  opinion  that  the  Mersey  Docks  and  Harbour 
Board  should  have  been  assessed  instead  of  the 
appellants,  and  that  the  name  of  the  board  can 
now  be  legally  inserted  in  the  rate  in  lieu  of  that 
of  the  appellants,  the^  will  admit  that  «11  proper 
notices  have  been  given,  and  respites  made,  to 
enable  the  court  so  to  insert  their  name. 

By  a  rate  made  for  the  relief  of  the  poor  of  the 
parish  of  Liverpool  the  14th  May  1872,  the  appel- 
lant was  assessed  in  respect  of  his  alleged  occupa- 
tion (amonffst  other  premises)  of  certain  sheds 
situate  at  the  Wellington  Dock,  within  the  said 
parish,  in  the  sum  of  ^L 

The  assessment  is  in  the  f ollo?nng  terms : 


NaiiMoC 
Oooapior. 


Brywi,  Allan 

■nd 
Oompaay 


NMueoC 
Ownar. 


I>ook  Mid 

Harbour 

Board 


Shed... 


Name  and 

ritoation  of 

propertj. 


W( 


ellingtoi 
Dook 


£600 


ii 

SI 


£M0 


Against  this  rate  the  appellant  gave  notice  of 
appeal  to  the  next  Liverpool  Quarter  Sessions,  and 
thereupon  the  aforesaid  order  was  made. 

The  appellant  is  the  managing  owner  of  the 
Montreal  Ocean  Steam  Ship  Company,  who  own 
a  line  of  steamers  regularly  plying  to  and  from 
liiverpooi. 

The  system  of  docks  at  Liverpool  is  under  the 
control  of  the  Mersey  Docks  and  Harbour  Board, 
hereinafter  called  "  the  board,"  and  is  managed  by 
them  under  the  provisions  of  their  Consolidation 
Act  1858  (21  &  22  Yict.  c.  xcii.),  and  certain  bye- 
laws  made  thereunder,  which  Act  and  bydaws  may 
be  referred  to  as  if  they  formed  a  part  of  this  case. 
By  the  interpretation  clause  of  tne  said  Act,  the 
word  "  docks  "  shall  mean  the  present  or  future 
docks,  basins,  locks,  cuts,  entrances,  graving 
docks,  quays,  piers,  warehouses,  sheds,  roads, 
lands,  and  other  works,  belonging  to  or  under  the 
management  of  the  said  board. 

By  the  63rd  section  of  that  Act,  it  is  enacted : 

That  ihe  Board  may  from  time  to  time  appropriate 
parturalar  dooks,  or  portions  of  the  same,  to  the  use  of 
steam  veaaeli,  either  ezdiuivelv  or  in  oonjanotion  witii 
sailing  veeeele,  or  to  the  nee  of  any  veBseU  engaged  in 
partionlar  trades,  or  to  the  use  of  any  other  veesels  or 
olaBB  of  vessels,  or  under  any  other  oircamstanoes  whioh,  - 
in  their  judgment,  may  render  snoh  appropria^on  ex- 
pedient. 

The  64th  section  is  as  follows : 

The  board  may  from  time  to  time,  if  they  shall  deem  it 
expedient,  but  not  otherwise,  and  upon  snoh  terms  and 
conditions  and  upon  payment  of  euoh  rent  or  other  sums 
of  mon^y,  and  snmeot  to  snoh  restriotions  and  regiilations 
as  they  snail  think  proper,  set  apart  and  appropriate  any 
partionlar  portion  of  an^  dook,  wharf,  qnay,  warehonae, 
sheds,  or  other  ;9rork8,  with  the  appendages  thereto,  for 
the  exolnsive  aooommodation  and  nse  of  a  oanal  or  railway 
oompany,  or  of  any  company  or  firm  or  individaal  engaged 
in  oanymg  on  any  trade,  who  shall  be  desirous  of  havuig 
snoh  exolnsive  aooommodation  for  the  reception  of  tiie 
vessels  and  goods  belonging  to  or  employed  and  conveyed 
by  them,  novided  that  every  company,  firm,  or  indi- 
vidual to  whom  snoh  exclusive  aooommodation  as  afore- 
said shall  be  afforded,  and  their  vesselB,  crews,  servants, 
and  other  persons  emploved  by  them  or  under  their  con- 
trol, shall  be  subject  to  the  general  rules  and  regulations 
of  tiie  board  applicable  to  their  docks,  wharves,  ware- 
houses, sheds,  and  works,  and  the  vessels  euteoiDg  the 
same,  and  the  crews  and  other  persons  employed  in  and 
about  such  vessels. 

By  the  82nd  section  it  is  enacted : 

That  the  board  may  construct  such  depdts  and  sheds 
for  the  reception  of  goods,  and  may  oonstruot  or  erect 
such  steam  engines,  cranes,  hoisting  and  weighing  ma- 
chines, and  other  apparatus  for  facilitating  the  loading 
and  discharge,  for  the  masting  or  unmasting  of  vessels, 
and  tanks  for  watering  horses  and  cattle,  and  may  pro- 
vide suoh  other  conveniences  upon  or  near  the  quays  as 
they  shall  think  expedient  for  the  aooommodation  of  the 
trade  of  the  port  of  Liverpool ;  and  may  make  reasonable 
changes  for  the  use  of  any  such  dep6ts,  sheds,  steam 
engines,  cranes,  hoistincr  and  weighing  machines,  and 
other  such  appuatus  and  conveniences  as  aforesaid,  and 
may  let  any  such  sheds,  and  also  any  portions  of  thp 

2 nays  which,  with  or  without  such  sheas,  they  may  think 
t  to  appropriate  as  special  berths  for  snips  in  any  par- 
ticular tade  or  otherwise,  for  suck  period  and  at  ana  on 
such  rents,  terms,  and  conditions  as  they  may  deem 
expedient. 
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By  sect.  83 : 

And  whereaa  it  may  be  dzpedient  for  the  purpose  of 
ezpeditiiiff  the  loading  and  disoharginff  of  the  oarso  of 
Teeaelfl,  that  the  board  should  appropriate  some  of  the 
docks  for  the  reoeption  of  Tessels,  the  cargoes  whereof 
shall  be  loaded  and  disoharged  by  parsons  employed  by  the 
board  :  Be  it  enacted  that  the  board  may  from  time  to 
time  set  apart  and  appropriate  any  one  or  more  of  the 
docks  for  the  pnrposes  aforesaid ;  and  that,  daring  snoh 
time  as  any  dock  shall  be  so  appropriated,  no  poraon  of 
the  cargo  of  any  yessel  lying  there  shall,  withont  the 
consent  of  the  board,  be  loadedor  discharged  into  or  from 
snch  vessel,  except  by  persons  employed  by  tiie  board, 
and  the  board  may  make  reasonable  charges  for  tiie  work 
so  done. 

And  by  sect.  84 : 

So  long  as  any  dock  shall  be  so  appropriated  as  last 
aforesaid,  all  persons  employed  in  any  transit  or  otiier 
shed  on  or  adjacent  to  the  qnay  of  snch  dock,  in  moving, 
removing,  piling,  nnpilingi  coopering,  or  repairing  or 
doing  any  other  act  whatever  m  connection  with  any 
goods  for  the  time  being  deposited  or  lying  in  snch 
shed,  or  being  moved  or  removed  to  or  from  snch  shed, 
shall  be  persons  in  the  service  ot  or  approved  by  the 
board. 

Freyioasly  to  the  month  of  May»  1862,  applica- 
tion was  made  to  the  board  by  the  app^mnts' 
company  for  an  appropriated  berth,  and  other 
accommodation,  for  their  said  line  of  steamers,  and 
thereupon  the  board  caused  to  be  sent  to  tbem  the 
following  letter : 

Secretary's  Office,  Liverpool, 
17th  Mav  1862. 

Gentlemen,— I  beg  to  inform  yon  that  the  dock  board 
has  appropriated,  for  the  nse  of  the  steamers  owned  by 
yon.  the  sonth  side  of  the  Wellington  Dock,  with  the 
sheds  attached,  affording  yon  a  lineu  ^nay  space  of  about 
680ft.  room,  to  be  reserved  for  working  the  last  qnay ; 
and  has  fixed  that  a  charge  of  2«.  6d.  per  sqnare  yard  per 
annnm  be  made  for  the  nse  of  the  shed  space,  sndi 
charge  to  commence  from  the  date  of  yonr  ooonpation. 
It  is  to  be  understood  that  this  is  a  provisional  agree- 
ment, and  made  daring  the  pleasure  of  the  board.  The 
harbour-master  will  notify  as  soon  as  the  premises  are 
ready  for  your  occupation.— I  am.  Gentlemen,  your 
obedient  servant,  Dakibl  Hason. 

In  pursuance  of  the  above  letter,  and  under  the 
authority  thereby  conferred,  and  without  any  fur- 
ther or  other  authority,  the  appellants'  company 
have,  since  May  1862,  used  and  still  continue  to 
use  for  the  purpose  of  the  loading  and  discharging 
of  their  saia  steamers,  the  berth,  quay  space,  and 
sheds  thereby  appropriated  to  them,  paving  the 
charges  therem  stipulated.  The  said  sheds,  which 
are  constructed  on  the  quay,  consist  of  a  range  of 
sheds  covered  by  one  contmuous  roof,  and  subdi- 
vided by  partitions  reaching  to  the  roof  into  a 
store  shed,  a  transit  shed,  and  two  open  sheds. 
The  store  shed  is  at  the  east  end  of  the  range  of 
sheds,  and  is  provided  with  doors  and  locks,  and  is 
us^  by  the  appellants'  company  for  holding  stores 
necessary  for  tneir  ships  when  m  port ;  the  transit 
shed  is  situate  at  or  about  the  centre  of  the  said 
ranse  of  sheds,  having  open  sheds  at  each  end  of 
it.  There  are  sliding  doors  communicating  at  each 
end  with  the  open  sheds,  and  one  on  each  side  oom- 
municatinff  with  the  roadway  and  the  dock  respec- 
tively. Tnis  shed  is  used  for  the  reception  of 
gooas  liable  to  duty,  but  on  which  no  duty  has  at 
the  time  been  paid.  The  open  sheds  are  situate 
one  at  the  east  end,  and  the  other  at  the  west  end, 
of  the  transit  shed.  On  the  side  next  the  roadway 
are  sliding  doors  by  which  these  doorways  can 
be  closed  from  the  road  (althouffh  this  is  never 
wholly  done  except  at  ni^ht).  The  side  next  the 
dock  is  only  partially  fitted  with  sliding  doors, 
there  being  thirteen  spaces  and  only  ten  doors. 


which  slide  from  end  to  end ;  and  to  this  extent 
the  shed  is  open,  and  may  be  entered  at  any  time 
by  persons  passing  round  the  end  of  the  8hea«  and 
along  the  cage  of  the  dock.  These  sheds  are  used 
for  the  temporary  deposit  of  goods  landed  from  or 
about  to  be  shipped  on  vessels  lying  in  the  ad- 

1'oining  berth.  At  the  west  end  of  the  range  is  a 
ockup  office,  consisting  of  four  rooms,  in  exclu- 
sive occupation  of  the  appellant's  company  and 
their  employes^  for  the  transaction  of  shipping 
business.  All  the  sheds  are  kept  in  repair  by  the 
board. 

The  Liverpool  Docks  are  used  by  a  great 
number  of  Imes  of  foreign  going  and  coasting 
steamships,  and  to  almost  all  dt  these  lines  berths, 
with  sheas  and  quay  space,  are  apportioned  by  the 
board.  When  any  such  berth  is  not  actuafiyin 
use  by  any  steamer  of  the  line  to  which  the  same 
is  speciaUy  appropriated,  it  ma.y  be  and  is  occaaion- 
ally,  but  reaUy  under  the  du-ection  and  by  the 
authority  of  the  dock  master,  used  by  other  vessels 
without  reward  to  the  owner  of  such  line,  and 
without  his  consent.  Vessels  thus  permitted  to 
use  berths  appropriated  to  particular  lines,  are  also 
entitled  to  use  and  do  use  the  quay  space  and  sheds 
attached  to  and  enjoyed  with  sucn  appropriated 
berth.  Any  steamer  of  the  line  to  wnicn  such 
berth  has  been  appropriated,  requiring  to  use  such 
berth,  shed,  or  quay  space,  whilst  the  same  is  beinff 
used  by  such  other  vessel  as  aforesaid,  is  compelled 
to  wait  until  such  other  vessel  is  completely  loaded 
or  discharcred  before  she  can  obtain  the  nse  of  sndi 
berth,  auay  space,  and  sheds. 

In  aadition  to  the  use  of  the  berth  and  sheds 
last  mentioned,  it  is  usual  and  customary  when  sudi 
appropriated  berth  is  not  occupied  by  a  steamer 
of  the  appellant's  company,  for  the  dock  masler,- 
without  consulting  the  appellant,  to  put  into  the 
said  berth  vessels  waiting  for  a  berth  at  the  Wd- 
ling^n  Dock  coal  tips ;  and  such  vessels,  whilst 
lying  in  the  said  berth,  often  receive  on  board 
their  stores,  water,  and  other  articles,  which  are 
brought  alongside  through  the  sheds  in  carts. 

By  virtue  of  the  88th  section  of  the  said  Act, 

goods  which  have  been  more  than  forty-eight 
ours  upon  any  dock  quay,  are  liable  to  pay  a  rentel 
to  the  board  of  60.  per  hour.  Groods  so  lying  in 
the  appropriated  sheds  are  liable  to  this  charse, 
whether  tney  be  the  goods  of  those  to  whom  tne 
sheds  are  appropriated,  or  of  any  other  person. 
Such  charge  bb^  sometimes,  at  the  instance  of  the 
appellants,  been  exacted  by  the  board  from,  and 
paid  to  the  board  by,  the  owners  of  goods  not  the 
property  of  the  appellants,  but  deposited  on  landing 
nx)m  the  appellant's  vessels  in  the  sheds  appro- 
priated to  tnem. 

When  the  consignees  of  goods  dischai*ged  out  of 
the  appellant's  steamers  desire,  as  they  not  un- 
frequently  do,  that  such  goods  may  remain  upon 
the  said  appropriated  shed  or  quay  space,  at  an 
ordinary  quay  rent,  they  may  make  their  arrange- 
ments with  tne  board  only,  and  pay  the  rent  to  the 
board ;  but  no  such  arrangement  is  made  by  the 
board  if  the  quay  space  is  required  in  connection 
with  the  discharge  or  loading  of  other  vessels.  It 
is  only  when  such  goods  interfere  materially  with 
the  working  of  the  appellants'  steamers  that  the 
appellants  call  upon  tne  dock  board  to  exact  the 
penal  rent  aforesaid.  The  board  has  not  accounted, 
nor  is  it  accountable,  to  the  appellants  for  money 
so  received  by  the  board  as  in  this  or  the  last 
paragraph  mentioned.  ' 
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The  eaid  Bheds  and  quay  space,  ezoept  the  store 
shed,  are  oontinnally  traversed  by  horses,  carts, 
and  workmen  engaged  in  and  about  the  loading, 
discharging,  or  repairing  of  Tessels  lying  in  the 
berth  appropriated  to  tne  apfiellants.  They  are 
also  traversed  by  all  persons  going  to  or  from  any 
ships  moored  outside  of  the  said  berth,  or  to  or 
from  that  part  of  the  said  dock. 

Each  door  of  the  transit  shed  has  two  locks ;  the 
key  of  one  lock  is  kept  at  the  Custom-house,  and 
the  key  of  the  other  by  the  appellants.  Whenever 
a  vessel  is  discharg^g,  and  at  all  times  during  the 
day,  the  said  transit  sned  is  open,  and  the  servants 
of  the  board  go  in  continually  and  at  their  pleasure, 
tar  the  purpose  of  examining  the  goods  therein, 
and  seemg  that  the  byelaws  of  the  Doerd  are  ob- 
served, or  for  any  other  purpose  connected  with 
their  duties.  When  the  sheds  contain  goods  or 
ships'  stores  belonging  to  the  appellants,  they  are 
watched  at  night  by  watohmen  employed  by  the 
appellants. 

All  sailing  vessels  and  steam  vessels  which  come 
to  the  port  at  regular  intervals,  are  loaded  and 
discharged  at  berths  provided  with  sheds  of  the 
same  kind  as  those  above  mentioned;  but  the 
owners  or  agents  of  such  vessels  have  no  right  to 
the  preferential  use  of  any  berth  or  shed,  nor  are 
they  required  to  make  any  payment  equivalent  to 
the  28,  od.  per  yard,  chargea  as  above-mentioned, 
for  an  appropriate  berth. 

The  question  for  the  opinion  of  the  court  is, 
whether  or  not  the  appellunt  is  liable  as  occu- 
pier of  the  shed  space,  to  be  assessed  to  the  relief 
of  the  poor,  and  to  pay  the  rate  appealed  against 
in  respect  of  sucn  assessment,  or  any  part 
thereof. 

Judgment  may  be  entered  in  the  said  court  of 
quarter  sessions,  in  conformity  with  the  decision 
<K  this  court,  and  for  such  costs  as  this  court  may 
adjudge.  

Inman  r.  West  Dbbby  Uniok. 

This  was  a  case  stated  under  exactly  similar  cir- 
cumstances to  the  last,  in  order  to  raise  the  question 
of  the  liability  of  the  appellant,  who  is  the  mana- 

f'lne  owner  of  the  Liverpool,  New  York,  and 
hiladelphia  Steamship  Company,  to  be  rated  for 
a  coal  depot  and  certain  transit  sheds,  situate  at 
the  Huskisson  Branch  Dock  No.  1,  of  the  Mersey 
Docks,  and  within  the  township  of  Kirkdale,  in 
the  appellants'  Union.  The  following  are  the 
matenal  parts  of  this  special  case : 
The  rate  appealed  against  was  the  following : 

An  aasessment  for  the  relief  of  the.  poor  of  the  township 
of  Kirkdale,  in  the  ooxintj  of  Luioaster,  and  for  other 
pnrpoees  ohargeable  thereon  according  to  law,  made  the 
1st  July  1872,  after  the  rate  of  twenty-one  penoe  in  the 
pound,  whioh  is  estimated  to  meet  all  Uie  expenses  whidi 
win  be  inonrred  before  the  25th  March  next : 


Name  of 
penon 
nted. 


Wimam> 
Iiunan  S 


Ditto... 
Ditto... 


Property  in 

reapeetof 

whi^he  is 

rated. 


Owners  of 
property 


HiMMsMm  Dock. 

Coaldepdt  Mersey  Dock 
andlbrbonr 
Board 

HiuktMim  Branch  Doek. 
Ditto 


Transit 

•bed 

Ditto  . 


} 


Ditto 


Gross 
▼alne. 


} 


£ 
126 


61S 
900 


Bate- 
able 
▼mine. 


£ 
117 


585 
186 


Amoant 
of  rate  at 
in  the 
£    * 


£   •.  d. 
10   4    9 


45  18    9 
16   5    6 


The  Hoskisson  Dock,  and  Haskisson  Branch 


Dock,  their  wharves,  ouays,  and  sheds,  are  a  part 
of  the  estate  of  the  Mersey  Docks  and  Harbour 
Board  (hereinafter  called  "  the  Board "),  and  are 
wholly  within  the  township  of  Kirkdale.  The  said 
docks  are  surrounded  by  a  quay,  and  on  different 
parts  of  the  said  quay  are  hurge  sheds,  hereinafter 
more  particularly  described,  which  are  placed  there 
for  the  convenience  and  protection  of  the  shipper 
and  consignees  of  goods  snipped  from  or  unloaoed 
on  to  the  said  quays. 

The  appellant  is  the  managing  owner  of  the 
Liverpool,  New  York,  and  Philadelphia  Steamship 
Company,  and  as  such  may,  for  the  purposes  of  this 
case,  be  taken  to  be  the  owner  of  the  said  comr 
pany's  line  of  steamers  plying  between  Liverpool 
and  New  York,  and  commonly  called  or  known  as 
the  "  Inman  Line."  On  the  22nd  Oct.  1861,  ap- 
plication was  luade  to  the  board  by  the  appellant 
for  an  appropriated  berth,  and  other  accommoda- 
tion for  ms  said  line  of  steamers,  and  thereupon 
the  board  caused  to  be  sent  to  the  appellant  the 
following  letter : 

Mers^  Docks  and  Harbour  Boazd,  Seeretary's  Oifioe* 

Liverpool,  17th  May  1662. 

Sir, — I  heg  to  inform  yon  that  the  dook  board  has  ap- 
propriated to  the  use  of  the  steamers  owned  by  yon,  one 
qnay  and  stage  berth  on  the  sonth  side  of  the  new  Hos- 
kisson Branch  Dook,  with  the  sheds  Nos.  5.  6,  and  7, 
affording  you  a  lineal  qnay  spaoe  of  about  544rt.,  and  has 
fixed  that  a  charge  of  2$,  6d.  per  square  yard  per  annum 
be  made  for  thense  of  the  saia  shed  spaocj  such  charge  to 
oommenoe  from  the  date  of  yonr  occupation.  It  is  to  be 
understood  that  this  is  a  provisional  arrangement,  and 
made  during  the  pleasure  of  the  board.  The  harbour 
master  will  noti^  yon  as  soon  as  the  premises  are  ready 
foryour  occupation. — I  am,  Sir,  your  obedient  servant, 

W.  Inman,  Esq.  Danibl  Mason. 

The  appellant  subsequently  required  further 
accommooation  for  his  said  line  of  steamers,  and, 
accordingly,  on  the  2nd  March  1864,  a  resolution 
was  passed  by  the  board,  which  was  entered  in 
the  minutes  of  the  board  as  follows : 

At  a  mmting  of  the  committee  for  management  of  the 
docks  and  quays,  held  this  2nd  March  1864.  Present,  &o. 

The  question  of  tiie  arrangement  of  the  berth  on  the 
south  side  of  the  Huskisson  Branch  Dock  baring  been 
consideted,  and  letters  from  Messrs.  Mclvor,  Messrs. 
Bibby ,  and  Mr.  Inman  having  been  read — It  was  resolved. 
That  the  berth  now  occupied  by  Messrs.  Bibby  be  with- 
drawn from  them.  That  Messrs.  Mclvor  have  the  sheds 
Nos.  1,  2,  and  3,  with  the  qnay  spaoe  fronting  them,  and 
that  the  shed  No.  4,  and  its  quay  space,  be  akdded  to  the 
berth  now  occupied  by  Mr.  Lunan.  That  in  consequence 
of  this  arrangement  Mr.  Inman  is  no  longer  to  have  the 
occasional  use  of  the  Huskisson  Dock ;  and  the  berth  in 
the  London  Dock,  now  occupied  by  Messrs.  Mclver,  is  to 
be  withdrawn  from  them.  These  resolutions  to  be  car- 
ried out  by  tiie  harbour  master  as  soon  as  possible. 

(Signed)       John  Habbison,  Secretary. 

The  said  resolution  was  confirmed  by  the  board, 
and  notice  of  the  resolution  and  confirmation  was 
given  by  the  board  to  the  appellant.  The  area  of 
the  transit  sheds,  Nos.  4,  S,  6,  and  7,  or,  as  they 
are  called,  "  shed  space,"  mentioned  in  the  fore- 
going letter  and  resolution,  and  thereby  appro- 
priated to  the  appellant,  is  6242  square  yards,  the 
annual  payment  made  as  rent  to  the  bo^rd  for  the 
same  is  7oOL 

In  pursuance  of  the  letter  and  resolution  above 
set  out,  and  by  virtue  of  the  authority  and  rights 
thereby  conferred  upon  him,  and  of  no  other 
authority  or  rights,  toe  appellant  has,  since  May 
1864,  used  and  still  continues  to  use,  for  the  pur- 
poses of  the  loading  and  dischargins  of  his  said 
steamers,  the  berth,  quay  space,  and  sneds  thereby 
appropriated  to  him,  paying  the  charges  therein 
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stipulated.  These  charges  are  paid  in  addition  to 
the  ordinary  tonnage  rates,  which  are  paid  by  the 
appellant  in  respect  of  the  use  of  the  docks  by  his 
steamers. 

The  HnskisBon  Branch  Dock  No.  1,  is  snrronnded 
by  a  continuous  series  of  sheds  or  compartments 
erected  on  the  quay,  of  the  same  description  as 
those   hereinafter   mentioned,   which  have   been 
used  by  the  appellant  as   herein  mentioned,  on 
all  sides  except  the  west,  on  which  it  opens  into 
the  Huskisson  Dock.     These  sheds  or  compart- 
ments are  divided  the  one  from  the  other  by  par- 
tition walls  at  right  angles  to  the  line  of  the  aook 
quay.    The  berth  adjacent  to  and  coeztensiye  with 
sudh  sheds  as  are  used  therewith,  is  sufficient  for 
the  berthing  at  the  same  time  of  two  of  the  appel- 
lant's  steamers.     All  the  sheds   are   similar  in 
construction    and    arrangement,   and   are   very 
spacious  and  lofty.    The  weJIs  are  of  brick  and  the 
roof  dated,  the  division  or  partition  walls  between 
the  compartments  are  also  of  brick.    Each  com- 
partment has  three  sliding  wooden  gates  or  doors 
on  the  side  next  the  dock,  and  two  3,  such  sliding 
gates  or  doors  on  the  side  next  the  road.    There  is 
m  each  division  or  partition  a  wall  separating  the 
compartments  the  one  from  the  other,  and  mnniug 
at  right  angles  to  the  line  of  the  dock  as  above 
mentioned ;  a  similar  sliding  gate  or  door,  a£Eordmg 
access  from  one  to  the  other,  goes  along  the  whole 
continuous  series.    Each  shed  or  compartment  is 
capable  of  being  separately  closed  and  shut  off 
from  the  rest  on  all  sides,  or  the  whole  four  may 
have  the  internal  communication  with  one  another 
open,  and  be  closed  on  the  outside.    Each  of  these 
gates  or  doors,  whether  in  the  outer  or  partition 
walls,  is  provided  with  two  locks,  the  object  of  the 
two  locks  is  this,  viz.,  that  if  any  goods  liable  to 
*duty  are  discharged  from  the  steamers,  they  may 
be  temporarily  pkoed  in  some  one  or  more  of  the 
sheds  as  in  a  bonded  warehouse,  until  duty  is  paid ; 
and  in  such  a  case  all  the  gates  of  the  |;)articalar 
shed  in  which  the  soods  are  so  deposited  are  locked, 
the  key  of  one  lock  being  kept  by  the  appellant, 
and  the  other  by  the  Customs'  authorities.    The 
'  officers  of  the  board  do  not  keep  keys  of  the  said 
shed,  but  they  are  entitled  at  any  time  in  the 
course  of  their  duty  to  enter  aud  examine  the  same. 
These  Customs  arrangements  are  provided  for  by 
ss.  77  and  79  in  the  said  Act,  and  in  part  seven 
thereof  provisions  are  made  with  respect  to  transit 
sheds,  and  warehouses. 

Besides  the  berth,  quay  space,  and  sheds  appro- 
priated to  the  appellant  by  the  said  letter  and 
resolution,  a  furuier  space  was  appropriated  to 
the  applicant  by  the  following  resolution  of  the 
board,  dated  the  15th  Oct.  1856 : 

Bead  letter  from  Mr.  W.  Inman,  agreeinff  to  the  con- 
ditions on  which  400  sqnare  yards  of  ground  on  the  east 
qnav  of  the  Huskisson  Dock,  opposite  the  berth  occupied 
by  the  Philadelphia  line  of  steamships,  has  been  allotted 
to  him  for  the  purpose  of  storing  coals  for  the  use  of 
those  steamships,  tu.  :  that  it  shall  be  used  for  the  pur- 
pose  stated,  but  for  no  other  purpose,  upon  sufferance 
only,  upon  his  agreeing  to  pay  one  penny  per  square 
yaid  per  week  for  the  use  of  the  same,  and  engaging  to 
remove  the  coal  and  clear  the  ground  at  his  expense  at 
any  time,  one  week's  previous  notice  being  given. 

On  the  27th  Jan.  1869,  the  following  resolution 
of  the  board  was  passed  and  communicated  to  the 
appellant : 

A  report  from  the  traffic  manager  (District  A),  stating 
that  the  coal  bank  of  Mr.  W.  Inman,  on  the  land  rented 
by  him  from  the  board,  situate  between  the  Customs 


depAt  at  the  Hnskiaaon  Dock  and  the  west  wafl  of  the 
Seadon  OraTuig  Docks,  has  fallen  down  and  gradaalljf 
encroached  on  the  surrounding  space,  and  a  oommum- 
oation  from  the  enginner,  statmg  that  the  land  now  oc- 
cupied by  the  storage  of  coal,  and  bv  an  office-shed  for 
stores,  and  a  quantity  of  planks,  makes  a  total  of  1140 
square  yards,  and  suggesting  that  therent  therefor  shoidd 
be  charged  from  the  1st  Oct.  1068;  also  a  letter  froa 
Mr.  Inman,  agreeing  to  pay  rent  on  the  said  area,  from 
the  date  in  question,  were  read  and  approved— the  rate 
of  rent,  and  terms  and  conditions  of  tenancy  being  the 
same  as  heretofore. 

At  the  time  of  the  making  of  the  said  rate,  the 
whole  space  of  1140  yards,  as  aforesaid,  was  used 
by  the  appellant  in  pursuance  of  the  above  resolu- 
tions, as  a  place  for  the  temporary  storage  of  ooal 
about  to  be  loaded  upon  ana  consumed  m  his  said 
steamers.  The  said  space  is  not  railed  round  or 
fenced  or  covered  in,  and  the  board  and  Hieir 
servants  are  at  liberty  at  all  times  to  enter  upon 
and  examine  the  same.  It  was  at  the  time  of  the 
making  of  the  said  rate  covered  with  coal,  except 
at  the  south-west  comer  thereof  where  there  are 
two  wooden  huts  or  sheds,  one  used  by  the  appel- 
lant as  an  office  for  the  accommodation  of  a  clerk 
engaged  about  the  coals,  and  the  other  as  a  shelter 
and  tool  house  for  the  men  engaged  upon  the  coals. 
The  former  shed  rests  upon  wcKxlen  pegs  not  let 
into  the  ground.  The  latter  is  support^  by  four 
wooden  comer  props  or  uprights,  which  are  let 
into  the  ground.  The  said  further  space  is  de» 
scribed  in  the  rate  as  "  Coal  Depot.'* 

The  Liverpool  Docks  are  used  by  a  great  number 
of  foreign  ffoing  and  coasting  steamers,  and  to 
almost  dl  dT  these  lines  berths  with  shed  and  cmaj 
space  are  appropriated  by  the  dock  board,  llie 
berths  are  not  alwavs  occupied  by  steamers  belong- 
ing to  the  line  to  which  the  berth  is  appropriated, 
and  the  berth,  with  the  sheds  and  other  advantages 
and  facilities  connected  therewith,  is  then  occa- 
sionally, by  the  direction  of  the  dock  master  act- 
ing in  the  usual  course  of  his  duty,  used  by  other 
vessels  without  reward  to  the  steamship  owner 
whose  berth  is  so  occupied,  and  sometimes  without 
his  consent  beins  asked ;  although  sometimes  his 
consent  is  asked.  In  the  twelve  months  imme- 
^ately  preceding  the  laying  of  the  said  rate,  Ao 
strange  vessel  was  so  placed  in  the  appellant's 
berth,  the  same  being  rarely  unoccupied  by^  at 
least  one  of  the  appellant's  steamers ;  out  during 
the  period  in  respect  of  which  the  present  rate  was 
prospectively  laia,  there  have  been  five  oooasionB 
on  which  strange  vess^  have  been  placed  in  the 
appellant's  berth ;  on  three  of  which  the  strange 
vessel  was  placed  in  the  berth  without  his  consent 
being  asked,  and  by  the  authority  of  the  dock 
master  in  the  usual  course  of  his  dut^;  on  the 
remaining  two  occasions  the  appellants  consent 
was  asked  and  given. 

By  virtue  of  the  Act  of  1861,  ss.  27, 29,  30,  32, 
and  35,  goods  which  have,  without  the  permisman 
of  the  board,  lain  upon  any  dock  quay  after  four 
o'clock  in  the  afternoon  (»  the  second  day  after 
landing  the  same,  are  liable,  by  way  of  penalty,  to 
pay  a  rental  to  the  dock  bourd  at  the  rate  of  5s.  per 
hour ;  and  after  four  o'clock  of  the  afternoon  of  the 
third  diay  after  landing,  are  liable  to  pay  a  like 
rental  of  lO^.  per  hour ;  goods  so  lying  upon  ap- 
propriated sheds  or  quay  space  are  liable  to  ihia 
charge,  whether  they  be  the  goods  of  those  to 
whom  the  quay  space  is  appropriated,  or  of  any 
ether  person.  This  rent  has  on  thirteen  occasionB 
during  the  twelve  months  preceding  the  making  of 
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the  said  rate,  bat  always  at  the  instance  of  the 
appellant,  been  imposed  by  and  paid  to  the  board 
in  respect  of  goods  not  the  property  of  the  appel- 
hmtt  but  deposited  in  the  quay  space  appropriated 
to  him.  The  board  has  never  accoonted  or  offered 
to  acooant,  nor  is  it  accountable  to  the  appellant 
for  money  so  received.  They  pnt  their  powers  in 
force  at  the  request  of  the  appellant,  in  order  to 
oompel  the  owners  to  remove  tneir  goods  from  the 
space  so  appropriated  by  the  board  to  the  appel- 
lants. 

When  the  consii^ees  of  goods  discharged  out  of 
the  appellant's  steamers,  desire,  as  they  not  unfre- 
qaently  do,  that  such  goods  may  remain  upon  the 
said  appropriated  quay  space  at  the  ordinary  quay 
rent,  they  make  their  arrangements  with  the  board 
only,  and  pay  the  rent  to  theooard,  who  appropriate 
the  same  for  their  own  purposes,  without  account- 
ing or  being  liable  to  account  for  the  same  to  the 
appellant.  When  such  goods  interfere  materially 
with  the  working  of  the  appellant's  steamers,  the 
appellant  calls  upon  the  dock  board  to  compel  the 
consignee  of  the  goods  to  remove  the  same,  and 
they  are  thereupon  removed. 

The  said  sheds  when  open,  and  the  whole  of  the 
quay  space  appropriated  aforesaid  to  the  appel- 
lant, are  continually  traversed  by  horses,  carts, 
and  workmen  engaged  in  and  about  the  loading, 
discharging,  or  repairing  of  vessels  lying  in  or 
outside  the  berth  appropriated  to  the  appellant 
and  by  foot  passengers  to  or  from  any  part  of  the 
docks  whenever  a  vessel  is  discharging,  and  at  all 
times  during  the  day  the  said  sheds  are  open,  if 
necessary,  and  the  servants  of  the  dock  board  go 
in  continually,  and  at  their  pleasure,  for  the  pur* 
pose  of  examining  the  goods  therein,  or  for  any 
other  purpose  connected  with  their  duties. 

All  saihng  vessels  and  steam  vessels  which  come 
to  the  port  at  irre^ar  intervals  are  loaded  and 
discharged  at  berths,  provided  with  sheds  of  a 
similar  description  to  those  above  mentioned,  or  of 
some  other  construction  answering  the  same  pur- 
pobes ;  but  the  owners  of  such  vessels  have  no  right 
to  the  preferential  use  of  any  berth  or  shed,  nor 
are  th^  required  to  make  any  payment  equivalent 
to  the  1S«.  6cL  per  yard  charged  as  above  mentioned 
for  an  appropriated  berth. 

The  Mersey  Dock  Board  is  assessed  for  the  poor 
rate  by  the  respective  township  and  by  other 
parishes  or  townships  in  which  their  said  estate 
lies,  in  respect  of  their  property  generally,  and  sudi 
assessment  is  based  upon  the  receipts  of  the  board, 
as  shown  in  their  accounts,  which  receipts  princi- 
pally arise  from  general  dues  levied  by  the  board 
upon  all  vessels  and  goods  in  the  Liverpool  Docks ; 
but  many  questions  as  to  the  proper  mode  of  the 
said  assessment  and  the  amount  thereof  are  still 
open  and  pending.  The  basis  on  which  such  as- 
sessment should  be  made  is  contested  by  the  dock 
board,  and  has  not  yet  been  decided.  The  pay- 
ment received  by  the  appellant  from  the  board  in 
respect  of  the  said  sheds  and  depot  is  deducted 
from  the  receipts  above  mentioned  in  calculating 
the  assessment  of  the  board  as  it  now  exists  in  the 
respective  township.  The  appellant  has  been  rated 
ana  paid  rates  in  respect  of  nis  occupation  of  the 
said  sheds  and  coal  depot  since  the  passing  of  the 
above  resolutions. 

The  question  for  the  opinion  of  the  court  is, 
whether  or  not  the  appellimt  is  liable  as  occupier 
of  the  said  sheds  and  coal  depot  to  be  assessea  to 
the  relief  of  the  poor  and  to  pay  the  rates  appealed 


against  in  respect  of  such  assessment,  or  any  part 
thereof. 

Judgment  may  be  entered  in  the  said  court  of 
quarter  sessions,  as  provided  by  the  said  order,  in 
conformity  with  the  decision  of  this  court  upon  the 
above  question,  and  for  such  costs  as  this  court 
may  adjudge. 

MUivard,  Q.C.  and  Chdly  (with  Sir  J*.  KarslaJce, 
Q.G.),  argued  for  the  appellants  in  both  cases. 

LUUer,  Q.C.  (with  him  BaMen),  for  the  respon- 
dents, the  Liverpool  Union. 

AapinaU ,  Q.C.  (with  him  Meadows  White),  for 
the  respondents,  the  West  Derby  Union. 

Mamaty,  Q.G.  and  Orompton,  appeared  to  watch 
both  i^p^s  on  behalf  of  the  Mersey  Docks  Board. 

The  nature  of  the  arguments  will  appear  from 
the  judgments.  , 

Blackbusn,  J. — In  this  case  there  is  some  diffi- 
culty in  getting  at  the  facts,  but  not  much  as  to 
the  law  to  be  applied  to  them.  The  rate  must 
always  be  upon  the  person  who  has  exclusive 
occupation ;  if  he  can  bring  trespass  against  every- 
one who  might  interfere  with  him,  he  is  liable  to 
be  rated.  On  the  other  hand  a  lodger,  although 
he  may  have  exclusive  possession  against  all  the 
world  except  his  landlord,  is  not  rateable.  He 
could  not  maintain  ejectment  or  trespass  ^uore 
cUmsum  /regit,  because  the  landlord  retains  to  ^ 
himself  possession ;  and  on  account  of  his  occupa- 
tion of  the  whole  house,  the  landlord  still  continues 
to  be  rateable.  This  was  so  held  in  the  case  of 
Smith  V.  The  Overseers  of  8t,  Michael,  Oamhridge 
(3  E.  &  E.  383),  where  it  is  is  stated  in  the  judg- 
ment delivered  by  Hill,  J.,  p.  390 :  "  It  is  true  that 
the  exclusive  enjoyment  of  the  rooms  is  to  be 
given ;  but  that  is  the  case  where  a  guest  in  an  inn, 
or  a  lodger  in  a  house,  has  a  separate  apartment,  or 
where  a  passenger  in  a  ship  has  a  separate  Cabin ; 
in  which  case  it  is  clear  that  the  possession  re- 
mains in  the  innkeeper,  lod^ghonse  keeper  or 
shipowner."  The  sole  question  nere  is,  whether 
the  Mersey  Docks  Board  parted  with  the  exclusive 
possession  of  the  premises  occupied  by  the  appel- 
lants in  these  cases  P  That  depends  not  only  upon 
the  words  used  in  the  statutes  and  the  documents, 
but  also  upon  all  the  facts  submitted  to  our  consi- 
deration. By  the  first  Act  of  1858,  sect.  64  ex- 
pressly enables  the  board  to  set  apart  and  appro* 
piiate  any  particular  portion  of  any  dock,  wharf, 
quay,  warehouse,  sheds,  or  other  works,  with  the 
appendages  thereto,  for  the  exclusive  accommoda- 
tion and  use  of  any  individual  or  company  desiring 
it;  but  this  is  accompanied  with  a  proviso  that 
every  individual  or  company  to  whom  such  exda- 
sive  accommodation  should  be  afforded,  and  their 
vessels,  crews,  and  servants,  must  be  subject  to 
the  general  n'ules  and  regulations  of  the  board. 
These  words  are  such  as  would  be  applicable  to  the 
case  of  a  lodger  in  a  furnished  house,  or  a  guest  in 
an  inn,  and  they  contaui  no  expression  which 
amounts  to  a  parting  with  exclusive  possession. 
There  are,  certainly,  m  a  subsequent  section  (82), 
words  more  appropriate  to  a  demise;  but  it  is 
doubtful  whether,  even  by  those  words,  it  was 
intended  to  provide  for  an  exclusive  occupation  of 
such  a  nature  as  to  render  the  oocupier  liable  to  be 
rated.  The  board  are  authorised  oy  that  section 
to  let  any  sheds  and  portions  of  quays  they  may 
think  fit  to  appropriate,  as  special  berths  for  ships, 
for  such  periods,  and  at  and  on  such  rents,  terms, 
and  conditions  as  the^  may  deem  expedient.  But 
by  the  following  section,  during  the  time  of  the 
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appropriation  of  any  dock  for  this  purpose,  no 
portion  of  the  cargo  of  any  vessel  lying  therein 
shall,  without  the  consent  of  the  board,  he  loculed 
or  discharged  into  or  from  such  vessel,  except  by 
persons  employed  by  the  board.    This  provision, 
perhaps,  renders  the  occupation  of  persons  renting 
these  docks  and  sheds  more  like  that  of  lodgers 
than  any  other,  and  puts  the  Mersey  Docks  Board 
Bomewliat  in  the  position  of  alodginghouse  keeper. 
At  all  events,  what  took  place  in  these  cases  was 
not  so  much  a  letting  under  sect.  82,  as  the  grant 
of  permission  to  use  the  premises  under  sect.  64. 
The    letters    written  in  both  cases  are   for  this 
purpose  precisely  similar ;  the  secretary  says, ''  the 
dock  board  has  appropriated  for  the  use  of  the 
steamers  owned  by  you,"  certain  docks  and  sheds, 
and  has  fixed  a  charge  for  the  use  thereof,  "  to 
commence 'from  the  date  of   your  occupation." 
Although  the  word  "  occupation  "  occurs  in  the 
letter,  it  must  be  borne  in  mind  that  by  the  Act  of 
1861  the  board  have  power  to  impose  a  penal 
rent  upon  goods  which 'nave  Iain  bevond  a  certain 
time  even  upon  these  appropriatea  quay  spaces, 
even  if  the  goods  belong  to  the  persons  to  whom 
the  spaces  are  appropriated.    It  would  be  impos- 
sible for  the  boBfa  to  do  this  if  they  had  parted 
with  the  occupation ;  it  would  be  inconsistent  with 
exclusive  {)osseBsion  by  the  appellants,  and  a  con- 
tradiction in  terms.  It  could  not  be  otherwise  than 
that  the  board  remain  in  occupation  of  their  pre- 
mises, and  they  grant  the  use  of  them  for  the  ap- 
pellants' accommodation;  they,  however,  reserve 
their  rights,  and  retain  possession  for  thepurpose 
of  exercising  their  statutory  powers.    Therefore 
the  rateable  party  must  be  the  Mersey  Docks 
Board.    It  has  been  urged  against  this  that  the 
charge  of  28,  6d,  per  square  yard   per   annum, 
to   be  paid    by  the  appellants   for   the   use  of 
their   appropriated   shed    spaces,  is  a  rent  for 
the    occupation   of    these   particular    premises; 
but  the  case  finds  that  the  whole  of  the  quay 
and   shed   spaces  of  the  docks  are  equally  de- 
voted, when  not  required  bv  the  appellants,  to  the 
general  purposes  of  the  Doazd;   the  appellants 
uierefore  have  no  exclusive  possession.     It  has 
been  also  argued  that,  with  respect  to  the  transit 
sheds,  the  appellants'  keys  give  them  a  possession 
which  render  them  rateable;   but  the  Customs' 
authorities  have  other  keys,  and  during  the  day- 
time the  servants  of  the  board  have  free  access  to 
the  sheds.  This  is  not  sufficient,  even  if  it  were  other- 
wise 4n  the  case  of  right  to  keep  the  doors  locked 
both  by  day  and  night.    Here  tne  appellants  have 
no  further  right  to  shut  out  the  board  than  a 
lodger  with  a  key  to  his  bedroom,  or  a  looked  cup- 
board, would  have  against  his  landlord.    There 
remains  to  be  considered  upon  the  Allen  appeal, 
the  rateability  of   the    four   rooms  occupied  as 
offices.    It  seems  to  me  that  these  rooms  are  pro- 
bably used  in  the  same  sense  as  the  quays  and 
sheds,  and  are  held  upon  the  same  terms ;  yery 
likely,  if  the  case  were  restated,  this  would  so 
appear,  but  we  must  take  them  as  described  for 
our  opinion.  The  words  are,  "  a  lock-up  office,  con- 
sisting of  four  rooms,  in  exclusive  occupation  of 
the  appellants  and  their  employes,  for  tne  trans- 
action of  shipping  business."    This  is  clearly  an 
occupation  for  which  the  appellants  are  rateskble ; 
and  if  the  board  really  give  them  only  the  use  and 
occupation,  without  parting  with  the  possession, 
the  rate  must  be  altered  another  time.    One  other 
point  is,  with  respect  to  the  coal  depot  used  by  the 


appellants  in  the  second  case.  I  was  at  first  im- 
pressed with  the  argument  that  there  was  a  differ- 
ence between  this  and  the  sheds,  but,  on  looking 
again,  I  think  there  is  none.  The  sections  of  the 
last  Act,  that  of  1861,  cannot  govern  the  letter  and 
resolution  of  1866,  by  which  400  square  yards  of 
eround  were  allotted  to  the  appeUfuit  Inman,  for 
the  purpose  of  storing  coals  for  the  use  of  his 
steamships,  but  for  no  other  purpose,  upon  suffer- 
ance only,  upon  his  agreeing  to  pay  one  penny  per 
square  yard  per  week  for  the  use  of  the  same,  and 
enffaging  to  remove  the  coal  and  clear  the  ground 
at  nis  expense  at  anv  time,  one  week's  previous 
notice  beiuff  given.  These  words  do  not  amotmt  to 
a  demise ;  their  proper  construction  oonstitutes  a 
mere  grant  of  a  use  on  sufferance,  and  the  ap- 
pellant has  no  more  a  sole  occupation  than  if  he 
occupied  a  warehouse  on  the  ordinary  terms,  which 
wouM  continue  the  warehouseman  in  possession  of 
the  premises.  It  happens  that  he  has  continued 
in  this  same  occupation  for  eighteen  years ;  bat 
we  can  only  consider  the  terms  upon  which  his 
entry  took  place.  In  1869  there  was  a  report  firom 
the  traffic  manager,  which  referred  to  the  land  now 
occupied  bv  the  storage  of  coal ;  and  there  was  a 
letter  by  the  appellant  agreeing  to  pay  rent,  as 
suggested ;  but  "  the  rate  of  rent,  and  terms  and 
conditions  of  tenancy"  were  to  be  the  same  as 
theretofore.  Upon  referring  back,  therefore,  to  the 
agreement  of  1856,  this  occupation  appears  to  be 
merely  on  sufferance,  and  could  not,  tnerefore,  be 
rateable.  In  both  these  appeals,  therefore,  the 
Mersey  Docks  Board  ought  to  be  rated,  instead  of 
the  appellants,  for  all  Sie  premises  referred  to, 
except  the  four  rooms  occupied  by  Mr.  Allen  as 
offices.  There  is  a  store  shed  attaohod  to  the  coal 
depot,  but  nothing  is  found  in  the  case  as  to  its 
exclusive  occupation  by  Mr.  Inman.  In  the  course 
of  time  I  presume  the  board  will  raise  their  rents, 
so  as  to  remedy  any  hardship  caused  by  our  de- 
cision :  but,  perhaps,  it  may  be  that  the  rents  are 
now  fixed  in  aocordance  with  their  rateabili^. 

QiTAiN,  J. — ^I  am  of  the  same  opinion.  Without 
going  into  details,  I  rely  upon  the  general  ground 
3iat,  under  sect.  64  of  the  Consolidation  Act  1858, 
the  appellants  take  no  such  exclusive  occupation 
as  to  be  rateable  for  these  premises.  The  words 
merely  give  a  preferential  use  to  certain  ship- 
owners. The  board  retain  possesion,  and  give  np 
some  of  their  rights  only  which  in  themselves  do 
not  constitute  an  occupation. 

ARCHIBALD,  J. — I  am  of  the  same  opinion.  With 
the  exception  of  the  four  rooms  used  as  offices  h^ 
ADenin  the  first- appeal,  which  according  to  this 
case  is  an  exclusive  oocupation,  I  think  neither  of 
the  appellants  ought  to  be  rated  for  any  of  these 
premises. 

Jttdgmentfor  appelUmt  AUan,  except  as  to  the 

fowr  offices,  wtikout  costs. 
Judgment  for  appelicmt  Imrum,  with  costs. 

Attorneys  for^ppeUants  in  both  cases,  Gfegory, 
BowcUfe,  and  Rawle,  for  Dunca/n  HiU  and  Por- 
kinson,  Liverpool. 

Attorney  for  respondents,  the  Liverpool  Unioo, 
J*.  B,  Batten. 

Attorney  for  respondents,  the  West  Derby 
Union,  T.  W.  Goldring,  for  Holden  and  Cleamf 
Liverpool. 

Attorney  for  the  Mersey  Docks  Board,  Vem  and 
Son,  for  A,  T.  Squa/rey,  Liverpool. 
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Baported  bj  H.  T.  Poolkt  and  Jomi  Bobb,  Eaqis., 
BaxziBten-at-Law. 

J?Vuiay/JF'e&.  13, 1874 

MlLLESGTON  V.  GbITFITHS  AND  0THXB8. 

Action  for  penaUyS  ^  4  Will  4,  c.  90— Pol- 
UsHon  of  well  by  a  gas  commun/y — 8iatuies  of 
LmUaium — FreBcri/ption — "  TreB" — "  Svfffer  to 
he  conveyed  " — Leave  and  licence. 

Where  noanous  matter  percolaies  through  the  boU 
from  gaeworks,  so  as  to  foal  a  weU,  such  percolor 
Hon  tmll  render  the  defendants  liable  under  the 
etaiute  8^4  WtU.  4,  c  90,  which  imposes  a 
penaUy  of  2001,  on  any  gas  company,  "  who  shaU 
sv^er  any  washings,  §'c.,  to  he  conveyed  into  any 

A  loett!  which,  on  account  of  its  having  heeoms  con- 
taminaied,  has  heen  disused  by  the  owner  for 
severokL  years,  and  has  heen  covered  over,  does  not 
cease  to  he  a  well  within  the  meaning  of  the  Act, 
Non'ttser,  and  closing  of  his  own  weU  in  con- 
sequence  of  its  heing  polluted,  even  coupled  with 
tM  acceptance  by  the  plavntiff  of  the  use  of  sub' 
stOuted  weUs  of  the  defendants  is  not  such  an 
abandonment  of  the  former  as  to  alter  its  cha- 
racter and  make  it  no  longer  a  well,  nor  can  any 
licence  to  pollute  be  inferred  from  such  a  state  of 
foxAs, 
Quoere  per  Keaiing  J,  whether  a  man  could  by 
deed  give  an  irrevocable  licence  to  poUtUe  a  weU, 
A  prescription  to  foul  a  well  will  he  defeated 
by  variation  and  excess  in  the  degree  offering 
during  the  prescribed  'period. 
Where  an  Ad  of  ParUament,  milking  an  act  illegal, 
comes  into  force  whUe  the  prescription  to  do  that 
act  is  running,  semhle,  per  Brett  J,,  that  the 
prescription  when  acquired  by  due  lapse  of  time 
wUl  be  an  answer  to  an  individual,  suing  as  an 
individual,  notwithstanding   the   statutory   iUe- 
gaUiy. 
This  was  an  action  tried  before  Bramwell  B.  ftt 
Bedford,  in  July  1873,  and  was  brought  by  the 
plaintiff  against  the  defendants,  who  are  directors 
of  a  ffas  company*  ^or  pollation  of  the  plaintiff's 
well  by  the  refuse  from  the  gasworks  flowing 
into  it. 

The  declaration  contained  two  counts,  the  first 
was  under  sect.  50  of  3  <fe  4  Will.  4,  c.  90,  and 
in  it  the  plaintiff  sued  for  a  penalty  of  200L  in 
accordance  with  the  provisions  of  that  statute.  In 
the  second  count  the  plaintiff  sued  in  his  private 
capacity  for  damages  irom  the  d^endants  for  the 
nmsanoe  caused  by  his  well  being  unfit  for  use. 

The  defendants  pleaded  a  variety  of  pleas,  among 
which  were  the  finh  and  sixth  to  the  nrst  count  to 
the  effect  that  the  action  was  not  brought  within 
one  and  two  years  respectively  after  the  cause 
accrued,  the  seventh  to  the  first  count  that  the  ac- 
tion was  not  commenced  within  six  months  after  the 
determination  of  the  alleged  cause  of  action ;  the 
eighth  and  eleventh  to  both  counts,  pleading  leave 
and  licence;  and  a  twelfth  plea  to  the  second 
count,  that  the  aUeged  cause  of  action  had  not 
arisen  with  six  years ;  and  a  thirteenth  plea, 
asserting  a  right  by  prescription  of  twenty 
years  to  discharf^  the  refuse  of  -the  gas-making 
mto  the  plaintiff's  well.  The  facts  provea 
at  the  trial  were  that  the  gasworks  were  esta- 
blished in  1839 ;  that  in  18&  the  plaintiff  sank 
a  well  on  his  premises  at  a  distance  of  100  feet 
from  the  gasworks ;  that  the  water  was  good  up 
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to  1851,  when  it  began  to  be  tainted ;  that  it  was 
used  for  washing  purposes  till  1854,  becoming 
gradually  worse  until  m  1857  it  killed  the  plants 
uiat  were  watered  with  it,  and  the  plaintiff  thence- 
forward ceased  to  use  the  well  for  any  purposes. 
On  the  water  first  becoming  polluted  the  de- 
fendants gave  leave  to  the  plaintiff  to  make  use  of 
a  well  on  their  premises,  and  when  that  in.  course 
of  time  got  tainted,  they  opened  a  second,  and  spive 
him  access  to  it,  and  he  had  used  this  last  weu  up 
to  the  present  ^ime. 

In  September  1872,  some  water  was  taken  out 
of  the  plaintiff's  well,  and  corked  up  in  a  bottle ; 
this  was  produced  at  the  trial,  when  it  was  found 
to  have  no  smell,  but  an  unpleasant  taste,  while  it 
was  proved  that  when  taken  out  of  the  well  it  was 
very  foul  both  as  to  smell  and  taste.  Another  bottle 
containing  water  taken  on  the  momine  of  the 
trial  from  the  same  well  was  also  produced,  and  it 
was  in  all  respects  very  bad  indeed.  One  of  the 
defendants  had  become  a  director  of  the  gas 
company  in  the  year  1870,  and  so  to  avoid  any 
difficulty  about  the  joint  liability  of  the  defendants 
in  this  action,  the  plaintiff's  evidence  was  limited 
to  proving  damage  done  since  that  date. 

The  defendants  called  no  witnesses,  and  the 
verdict  was  entered  for  t}ie  plaintiff  for  the  200L 
penalty  on  the  first  count,  ana  for  40s,  damaares  on 
the  second  count,  the  learned  judge  certifying  for 
costs  and  reserving  '*  leave  to  the  defendants  to 
move  to  enter  the  verdict  for  them,  the  court  to 
be  in  the  place  of  the  jury,  and  draw  inferences 
and  find  facts  from  the  evidence." 

Accordingly  a  rule  nisi  was  obtained  on  Nov.  6, 
on  the  following  grounds:  First,  that  there  was 
not  sufficient  evidence  to  show  that  any  pollution 
of  the  well  had  taken  place  since  1870,  or  that 
the  contamination  of  the  well  was  occasioned  by 
any  of  the  acts  of  the  defendants  since  1870; 
secondly,  that  the  supposed  well  was  not  since 
1870  a  well  within  the  meaning  of  3  &  4  Will-  4, 
c.  90 ;  thirdly,  that  the  act  complained  of  in  the 
first  count  was  not  such  an  act  as  is  contemplated 
by  3  &  4  Will.  4.,  c.  90 ;  fourthly,'  that  there  was 
no  proof  to  take  the  case  out  of  the  several 
statutes  of  limitation  pleaded;  fifthly,  that  the 
plea  of  leave  and  licence  was  proved ;  sixthly,  that 
the  plea  of  prescription  was  proved. 

Bulwer,  Q.C.  and  S,  E,  Hall  showed  cause. — On 
the  first  point  the  samples  of  water  produced  at 
the  trial  showed  that  pollution  had  taken  place 
since  1870.  If  no  additional  noxious  matter  had 
gone  into  the  well  between  September  1872,  and 
July  1873,  the  water  in  the  well  at  the  latter  date 
would  have  been  better,  and  not  as  bad  as  or  worse 
than  at  the  former  date.  Even  when  corked  up  in 
a  bottle,  the  water  purified  itself  to  a  great  extent, 
in  an  open  well  there  would  have  been  still 
"greater  facility  for  the  escape  of  the  impure  ele- 
ments in  a  volatilized  form.  The  conclusion  irre- 
sistibly to  be  drawn  from  the  foul  state  of  the 
water  in  July  1873  is  that  the  pollution  had  been 
going  on  by  means  of  fresh  supplies  of  con- 
taminating matter  introduced  since  the  previous 
September.  On  the  second  point  the  well  did  not 
cease  to  be  what  *it  undoubtedly  once  was,  a  well 
within  the  meaning  of  the  Act,  because  it  was  so 
much  polluted  as  to  be  unfit  for  use.  If  it  were 
otherwise  held,  the  intensity  and  extent  of  the 
nuisance  would  become  the  protection  of  the 
persons  causing  it.  The  third  point  depends  upon 
the  words  in  tne  50th  section  of  the  Act,  which 
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are   ''  empty,  drain,  or  convey  or  oanse  to  be 
eipptied,  arained»  or  conveyed,  or  to  ran  or  flow, 
Jbc.      Now  I  sabmit  that  to  satisfy  iiiese  words  it 
is  not  at  all  necessary  that  the  rerase  should  have 
escaped  in  a  stream,  it  is  enough  if  it  percolated 
the  soil  and  so  reached  the  well.    The  case  of 
Hipkins  y.  The  Birmingham  Qas  Gompany,  is  ex- 
actly in  point  (1  L.  T.  Een.  N.  S.  303 ;  6  H.  A 
N.  250)  and  that  was  decided  in  reference  to  an 
Act,  the  words  of  which  are  hardly  so  strong  as 
those  in  the  present  Act.    The  rourth  point  is 
answered  by  the  same  argument   as  the  first. 
On  the  fiftn  point  there  is  surely  no  evidence 
dE   leave   and   licence   to  pollute.    The   use   of 
other  wells  belon^nff  to  the  defendants,  and  the 
disuse  of  the  plamtin's  own  well,  are  both  merely 
temporary  acts  which  cannot  operate  as  such  a 
licence  as  is  suggested.    The  plea  of  prescription, 
which  is  raised  m  the  sixth  point,  is  pleaded  only  to 
the  second  count,  and  the  facts  proved  are  agamst 
there  having  been  twenty  years'  pollution  <»  this 
well  without  interruption.  The  first  pollution  was  no 
doubt  in  1851,  but  there  was  a  promise  to  abate 
the  nuisance,  and  the  supi)ly  of  first  one  well  and 
then  another  for  the  plaintiff  to  use  meanwhile  is 
strong  evidence  that  he  was  not  acquiescing  in 
the  continued  pollution.    Then  the  Act,  which 
imposes  the  penalty,  was  applied  to  this  gas  com- 
pany in  1854,  and  the  prescription  will  not  run 
agamst  the  Act.    [Bkett,  J. — t^ill  the  passing  of 
an  Act  stop  the  prescription  from  running  agamst 
an  individual?]   The  thing  becomes  illegal  from 
the  moment  of  the  passing,  or  application  of  the 
Act.    [Brett,  J. — Prescription  will  be  an  answer 
to  an  individual,  suing  as  an  individual.]    The 
Prescription  Act  (2  &  3  Will.  4,  c.  71),  is  discussed 
in  Qoovw  V.  Hubhuch  (6  L.  T.  Eep.  N.  S.  826 ; 
12  G.  B.,  N.  S.,  456),  and  correspondence  and  nego- 
tiations are  there  held  to  be  a  sufficient  interruption 
to  stop  the  prescription.  So  also  in  Bennison  v.  Cart' 
Wright  (10  L.  T.  Hep.  N.  S.  266;  33  L.  J.  137,  Q.B.) 
[HoNTiCAN,  J. — If  you  complain  and  do  nothing  is  it 
not  fair  to  say  the  more  you  grumble  the  more  you 
acquiesce  P]    On  the  general  question  of  the  re- 
sponsibility, cast  upon  the  defendants,  to  keep  the 
noxious  matter,  so  as  not  to  escape  and  cause 
injury  to  others,  he  referred  to  Fletcher  v.  Bylomds 
(14  L.  T.  Eep.  N.  S.  523;  L.  Rep.  3  H.  L.  330). 

O'Malley,  Q.C.  and  Merewether  in  support  of  the 
rule. — ^The  most  important  question  is  whether  in 
1870  this  was  a  well  within  the  meaning  of  the  Act. 
The  object  of  the  Act  is  clearly  the  preservation  of 
the  health  of  the  neighbourhood,  and  how  can  that 
be  affected  by  the  state  of  what  once  was  a  well, 
but  has  ceased  to  be  used  as  such  for  a  lone  time, 
and  been  closed  ?  If  the  contention  of  the  plaintiff 
be  right  it  might  happen  that  a  well  had  been  shut 
up  for  fifty  years,  and  the  owner  had  no  intention 
of  using  it,  but  had  acquiesced  in  the  closing  of  it, 
and  yet  a  common  informer  would  be  able  to  come 
forward  and  sue  for  the  penalty,  which  would  be  a 
monstrous  result.  The  true  view  must  be  that  this 
ceased  to  be  a  well  when  it  was  found  to  be  utterly 
polluted  in  1857,  and  when  the  owner  closed  it 
over,  and  used  another  instead  of  it.  Again  there 
is  no  evidence  that  the  water  since  1857  has  ever 
been  better  than  it  was  at  that  date ;  and,  if  so,  how 
can  the  defendants  be  said  to  pollute  water  that 
was  as  bad  as  possible  already  P  On  the  first  and 
fourth  grounds,  on  which  this  rule  was  obtained,  I 
say  that  the  penal  statute  must  be  construed 
'strictly,  and  that  the  proof  ought  to  be  certain 


that  the  noxious  matter  in  the  well  has  come  there 
from  the  gas  works  since  1870.  Admitting  that 
the  previous  pollution  had  arisen  from  that^sonitse 
the  intervening  ground  would  be  saturated,  and 
it  would  be  refuse  from  that  saturated  soil  that 
since  1870  would  pollute  the  well,  and  it  was  not 
shown,  as  I  submit  it  was  necessary  to  show,  that 
the  refuse  in  the  well  at  the  time  of  the  action 
brought  had  actually  started  from  t^e  gasworks 
since  1870.  As  to  leave  and  licence  on  the  second 
count,  though  there  is  no  express  licence  given, 
yet  it  is  implied  from  the  facts.  There  was  no 
complaint  for  nearly  twenty  years,  and  the  plaintiff 
accepts  the  substituted  wells  up  to  now ;  tilie  new 
wells  were  on  the  defendants'  land,  and  the  aban- 
donment by  the  plaintiff  of  his  own  well  was  in 
consideration  of  acquiring  a  right  to  the  use  of 
the  substituted  ones.  A  licence  with  a  benefit  is 
irrevocable:  (See  Kenloeh  v.  NevUe  1  M.  A  W.  7^.) 
If  acquiescence  is  to  be  of  no  avail,  an  informer 
miffht  sue  for  the  penalty  even  if  the  gas  company 
had  obtained  leave  from  a  landowner  for  a  good 
consideration  to  put  their  refuse  into  his  pond: 
indeed  it  is  difficult  to  see  how  a  gas  company 
could  safely  use  a  well  or  pond  on  their  own  pre- 
mises for  the  purpose,  and  yet  such  a  thing  is  a 
necessity.  The  pleas  of  prescription  and  leave  and 
licence  run  together,  so  far  that  during  the  exist- 
ence of  the  licence  the  prescription  was  running. 
The  pollution  is  proved  to  have  beffun  in  1851. 

Ejsatino,  J. — This  was  an  action  brought  against 
the  directors  of  a  gas  company,  to  recover  a  penalty 
under  s.  50  of  3  <&  4  Will.  4,  c.  90,  which  pro- 
vides that  any  ^as  company,  **  who  shall  at  any 
time  empty,  drain,  or  convey  or  cause  or  suffer  to 
be  emptied,  drained,  or  conveyed,  or  to  run  or  flow 
any  washings,  &c.,  into  any  river,  brook,  or  any 
stream,    reservoir,    canal,    aqueduct,    water^vray, 
feeder,  pond,  or  springhead,  or  well,  or  into  any  drain, 
sewer  or  ditch  communicating  with  any  of  them« 
or  do,  or  cause  to  be  done,  any  annoyance,  act»  or 
thing  to  the  water  contained  in   any  of  tiiem, 
whereby  the  water  contained  therein,  or  any  pari 
thereof,  shall  or  may  be  spoiled,  fouled,  or  oor- 
rupted,  then  and  in  every  such  case  such  body, 
&o,,  shall  forfeit  and  pay  for  every  such  offenbe 
the  sum  of  200Z.,"  and  it  is  also  enacted  that  the 
penalty  must  be  sued  for  within  six  months  of  the 
determination  of   such  act  of  pollution.    Upon 
that  section  the  action  was  brouj^ht,  and  it  appeared 
that  the  defendants'  company  in  1839  established 
works  near  the  land  of  the  plaint^,  who  in  1848 
opened  a  well  within  1(X)  feet  of  the  defendants' 
works,  and  the  well  soon  afterwards  became  pol- 
luted, and  it  is  admitted  to  be  polluted  l^  the 
noxious  stuff  passing  from  the  defenduits'  works. 
No  doubt  there  was  at  that  time  acause  of  acti<m 
against  the  gas  company,  and  unless  circumstances 
which  afterwards  took  place,  and  which  have  been 
relied  on  in  the  argument  have  qualified  it,  that 
liability  may  still  exist.    One  point  is  that  one  of 
the  defendants  only  became  a  partner  in  1870,  and 
so  is  not  liable  for  acts  done  by  the  company 
before  1870,  and  accordingly  the  first  ground  on 
which  this  rule  was  moved  was  that  there  was  not 
sufficient  evidence  to  show  that  the  contaminatioii 
of  the  well  was  caused  by  any  acts  of  the  defendants 
since  1870.    As  to  the  terms  on  which  the  case  is 
referred  to  us,  I  think  the  judge  meant  to  r^er  to 
us  whether  he  ought  to  have  directed  a  verdicfe  for 
the  defendants  upon  the  evidence  at  the  close  of 
the  plaintiff's  case,  and  not  whether  we  can  find 
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ftote  upon  the  inference  from  which  a  jury  might 
find  a  verdict  for  the  defendants.  There  was  snf- 
iScient  evidence  to  satisfy  my  mind  that  the  statute 
was  violated  by  acts  done  since  1870.  First  there 
was  the  experiment  before  the  juij.  A  portion  of 
the  water  was  taken  in  1872,  and  found  to  be  much 
pollnted;  it  was  corked  up,  and  found  to  have 
pozified  itself  considerably  in  the  space  of  one 

Car.  It  is  said  that  the  impurity  in  the  well  might 
ve  arisen  from  the  foul  matter  at  the  bottom,  and 
not  from  any  fresh  permeation,  but  I  am  satisfied 
that  the  permeation  which  undoubtedly  had  once 
begun  was  continued,  and  that  it  was  the  great 
oanse  of  the  evil ;  and  therefore  whichever  way 
the  references  be  taken  I  have  no  difficulty  in 
saying  that  pollution  has  taken  place  since  1870. 
Then  it  is  said :  **  Suppose  the  well  since  1870  has 
not  been  a  weU  within  the  meaning  of  the  Act :" 
and  that  supposition  is  founded  on  the  contention 
that  when  the  plaintiff  found  his  own  well  too  bad 
to  use,  he  closed  it,  and  made  use  of  a  well  on  the 
def^dants'  premises  ;  that  that  well  became  con- 
taminated also,  and  then  the  defendants  opened 
another,  and  the  plaintiff  availed  himself  of  that ; 
the  note  of  the  judge  seems  to  say  that  this  last 
well  is  not  quite  pore;  but,  however  that  may  be 
the  flow  of  noxious  matter  must  have  been  con- 
tinuing when  it  was  substituted  for  the  one  pre- 
viously used.  It  is  said  therefore  that  inasmuch 
as  the  plaintiff  had  recourse  to  these  other  wells  he 
ceased  to  use  his  own,  and  that  it  was  wholly 
abandoned  in  1857 ;  and  that  the  statute  means  bjr 
a  well  one  that  is  used  as  such,  and  that  unless  it 
IB  being  used  it  is  not  a  well.  I  cannot  assent  to 
such  a  contention.  It  would  be  impossible  to  say 
when  it  ceased  to  be  a  well,  there  beine  no  real 
change  in  its  appearance  beyond  that  of  having  a 
wooden  cover  put  over  it ;  and  I  think  that  this 
continued  to  be  a  well  up  to  the  present  time. 
The  third  point  is  that  the  act  complained  of  was 
not  such  an  act  as  is  oontemplated  by  the  statute, 
and  it  is  argued  that  the  filth  which  was  sent  out 
from  the  gasworks  in  1 870  could  not  have  reached  the 
plaintiff's  well  in  three  and  a  half  years.  Itis  enough 
to  say  that  if  it  did  not  actually  find  its  own  way  it 
helped  forward  something  else,  but  there  is  every 
probability  that  some  of  the  actual  stuff  then 
emitted  reached  the  well  in  the  time.  The  fourth 
nound  is  not  very  seriously  maintained,  and  I 
ukink  it  depends  upon  the  first  point,  which  I  have 
already  answered.  Then  as  to  the  plea  of  leave 
and  licence ;  what  was  relied  on  in  support  of  that 
plea  was  that  the  plaintiff  not  being  able  to  use  his 
own  well,  it  being  so  bad,  but  going  to  the  defend- 
ants* well,  he  must  be  taken  to  have  given  an 
iirevocable  licence  to  the  defendants  for  ever  to 
pollute  his  well.  But  surely  this  cannot  be  as- 
sumed when  looked  at  by  the  light  of  reason  and 
common  sense.  He  would  have  had  to  agree  to 
substitute  the  precarious  right  of  getting  water 
from  other  wells,  for  his  own  pure  well ;  a  most 
unequal  exchange.  I  will  not  now  discuss  how  for 
a  man  could  give  an  irrevocable  licence  by  deed  to 
pollute  his  well  in  consideration  of  a  permanent 
equivalent,  because  here  there  is  no  irrevocable 
licence,  and  the  notion  of  it  is  also  inconsistent 
with  the  lett^  of  the  defendants,  in  which  they 
said  that  it  was  very  hard  that  the  plaintiff  was 
pressing  them  when  they  were  trying  to  remove 
the  pollution,  and  asked  for  time.  With  reference 
to  tne  plea  of  prescription  it  is  contended  that  the 
evidence  showed  that  for  twenty,  years  before  the  | 


action  the  pollution  had  continued  without  inter- 
ruption. Now  it  is  not  necessary  here  to  consider 
how  far  a  prescription  can  be  acquired  to  do  an 
act  which  an  Act  of  Parliament  has  prohibited, 
because  the  prescription  is  not  in  my  opinion 
proved.  The  amount  of  pollution  had  gone  on 
increasing,  and  this  excess,  clearly  shown  by  the 
evidence,  would  have  defeated  the  prescription.  I 
am  therefore  of  opinion  that  the  plaintm  is  en- 
titled to  the  verdict,  and  this  rule  must  be  dis- 
charged. 

Bbbti,  J. — ^The  first  count  in  the  declaration  in 
this  case  was  for  a  penalty,  and  the  verdict  was 
entered  for  the  plaintiff,  and  the  case  comes  before 
us  on  a  motion  to  set  aside  that  verdict.  It  appears 
that  after  the  evidence  for  the  plaintiff  had  been 
given,  the  defendants  urged  that  the  learned  Baron 
was  bound  to  direct  a  verdict  for  them,  but  he 
overruled  this  contention,  reserving  leave  to  them 
to  move  in  the  terms  which  have  been  stated. 
Now  it  is  said  that  on  such  a  reservation  the  court 
is  placed  in  precisely  the  same  position  as  the 
jury,  and  that  it  is  tor  the  court  to  say  as  a  fact 
whether  they  will  find  for  plaintiff  or  defendant. 
But  if  it  is  necessary  to  state  my  opinion,  I  think 
that  this  is  not  the  meaning  of  the  reservation,  for 
if  it  were,  the  defendants  might  break  away  from 
the  contention  which  they  had  maintained  at  the 
trial,  and  say  now  that  there  was  something  for 
the  jury.  It  means  that  after  the  court  has  con- 
sidered the  facts  proved,  and  such  minor  facts  as 
can  be  by  inference  arrived  at,  it  is  for  them  to 
say  whether  the  judge  was  bound  to  direct  a 
verdict  for  the  defenoants.  How  does  the  first 
point  stand?  The  writ  in  the  action  was  issued  on 
the  15th  of  June,  an  examination  of  the  well  took 
place  just  before  the  trial  on  the  23rd  July,  and 
pollution  was  then  found  to  exist ;  the  inference  is 
that  the  same  pollution  existed  on  the  15th  June. 
The  pollution  was  undoubtedly  from  gas,  and  the 
easworks  are  100  feet  off,  and  they  were  at  work  till 
June.  Ordinary  percolation  seems  therefore  quite 
enough  to  account  for  the  result ;  I  should  have 
gone  further,  and  inferred  that  it  started  from  the 
works  since  1870.  It  is  argued  against  this,  that 
it  is  consistent  with  the  fieMsts  that  it  had  not 
escaped  since  that  date,  but  that  the  works  had 
been  hermetically  sealed  since  then.  But  this,  if 
it  were  a  &ct,  was  one  especially  within  the 
knowledge  of  the  defendants,  and  they  might  have 
proved  it  if  they  could.  But  besides,  there  is  the 
evidence  of  the  bottle,  and  once  more  the  circum- 
stance that  the  defendants'  attorneys  fay  nothing 
to  suggest  this  view,  but  in  effect  admit  that  the 
pollution  is  going  on.  Secondly  the  defendants 
say  this  was  not  a  well  within  the  meaning  of  the 
Act.  But  it  is  admitted  that  it  was  a  well  before 
1870 ;  and  it  remained  the  same  in  appearance  up 
to  the  trial.  A  well  is  an  artificial  sinking  till  you 
find  water,  and  this  was  such.  It  is  said  that  it 
ceased  to  be  a  well,  because  so  polluted  that  it 
could  not  be  used,  and  the  owner  agreed  to  use 
the  well  of  the  defendants  and  closed  his  own ; 
but  there  is  no  evidence  of  such  an  agreement 
that  a  judge  could  have  directed  a  lury  to  find  it, 
and  if  you  ask  me  as  a  jury  to  find  it,  I  sa^  vou 
ask  me  to  find  that  the  private  owner  was  an  icuot. 
As  to  the  mere  fact  of  covering  and  nonuser  that 
does  not  dumge  the  thin^,  it  still  remains  a  well, . 
and  there  is  nothing  in  the  Act  about  user  at  alL 
On  the  third  ground  I  shall  only  sav  that  per- 
oolation  is  "  suffering  to  be  conveyed;"  and  the 
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fourth  is  answered  by  the  first.  So  as  to  the  plea 
disGiLBsed  in  the  fifth  point,  and  pleaded  to  the 
second  coont,  which  is  fonndedon  the  private  rights 
of  the  plaintiff,  there  is  no  evidence  of  licence. 
Sixthly  on  the  qnestion  of  prescription:  It  was 
argned  by  Mr  Balwer  that  yon  could  only  prescribe 
for  a  legal  thing,  that  it  must  be  legal  through  all 
the  time  of  the  prescription ;  it  is  unnecessary  here 
to  decide  thepoint  absolutely,  but  I  think  it  would 
not  be  so.  However  the  variation  of  the  amount 
of  the  pollution  is  important  as  to  this  plea,  for 
because  you  have  allowed  so  much,  a  man  cannot 
therefore  take  so  much  more.  Here  the  evidence 
tends  to  show  that  the  pollution  has  gone  on 
increasing,  and  the  defendants  ought  to  show  that 
it  has  not  gone  on  increasing  in  tne  same  ratio  as 
it  did  at  first,  if  in  truth  it  nas  not  done  so.  But 
that  takes  us  back  to  the  period  between  18.54  and 
1857,  and  there  is  therefore  evidence  that  it  in- 
creased within  the  prescribed  period.  On  all  the 
grounds  therefore  1  think  the  plaintiff  was  entitled 
to  succeed. 

HoNTMAN,  J. — I  am  of  the  same  opinion.  As  a 
jury  I  should  say  that  none  of  the  defences  set 
up  were  made  out :  and  the  defendants'  counsel 
cannot  profess  that  even  upon  his  view  the  matter 
is  put  oeyond  a  doubt  in  his  favour.  Scientific 
suggestions  have  been  made  as  to  the  rate  at  which 
this  noxious  stuff  would  travel,  and  doubts  raised 
as  to  whether  it  could  have  traversed  the  inter- 
vening; space  within  the  limited  time ;  but  if  this 
question  could  be  resolved  in  the  defendants' 
favour  they  ought  to  give  us  direct  evidence  on 
the  subject.  We  must  rather  infer  against  them 
that  they  cannot  do  so,  and  the  evil  complained  of 
is  pracjiically  admitted  as  to  source  and  effect,  by 
their  letter,  which  has  been  referred  to.  The  other 
objection,  that  this  ceased  to  be  a  well,  is  about  as 
reasonable  as  to  say  that  a  stable  locked  is  not  a 
stable.  I  see  no  distinction  in  this  case,  fix)m  that 
of  Hiphine  v.  Ths  Birmingham  Chu  Company  (%'M 
9up,),  and  I  agree  with  the  rest  of  the  court  that 
this  rule  must  be  discharged. 

Eyle  diecha/rged. 

Attorney  for  plaintiff,  W,  Maynard  for  Bcurler 
of  Biggleswade. 

Attorneys  for  defendants,  Johneon  and  WetheraU, 
for  Ohapman  of  Biggleawade. 


Thureday,  Feb.  5,  1874. 
Abbott  v.  Batbs. 

Apnr&ntice  —  Necessaries — Evidence  of  custom  to 
explain  Hie  terms  of  a  deed — Technical  mining 
known  to  one  only  of  two  contracting  parties. 

Where  in  a  deed  of  apprenticeship  the  master  covC" 
ncmted  to  find  meat,  drink,  lodging,  and  aU  other 
necessaries  cmd  certain  waaes  ; 

Held  that  he  was  not  entitled  to  set'off  the  wages 
due  to  the  apprentice  against  the  cost  of  do&es 
and  washing  sttppUed  to  him,    A  custom  to  do 

"  this  covld  not  he  supported,  as  it  wotdd  contravene 
the  terms  of  the  indenture.  A  custom  among  the 
masters  to  interpret  the  word  *' necessaries**  as 
excktding  clothes  and  washing  in  apprenticeship 
indentures  would  not  hind  the  apprentice,  he  not 
heing  a  person  in  the  trade  who  would  have  hnow' 
ledge  of  the  word  hearing  a  meaning  other  than 
the  ordinary  one. 

A  custom  to  control  the  meaning  of  award  in  a  deed 


between  parties  must  he  a  custom  of  trade  known 
to  the  pdrties,  and  must  be  definite  and  not  variable. 
This  was  an  action  brought  on  an  indenture  of 
apprenticeship  to  recover  wages  payable  under  it. 
iTie  defendant  pleaded  by  way  of  set-off  a  chum 
for  clothes  suppued  to  the  apprentice  during  the 
service. 

The  action  was  brought  on  6th  March  1873,  and 
was  tried  before  Quain  J.,  at  the  summer  assizes 
held  at  Manchester  in  1873,  when  a  verdict  was 

S'ven  for  the  defendant.  A  rule  was  obtained  in 
ichaelmas  Term  pursuant  to  leave  reserved  to 
enter  the  verdict  for  the  plaintiff  for  301.,  or  for  a 
new  trial  on  the  ^;round  that  evidence  as  to 
custom  was  inadmissible,  and  that  there  was  no 
evidence  to  go  to  the  jury  thereof,  and  that  upon 
the  evidence  given  with  regard  to  the  all^^ 
custom  the  judge  ought  to  have  directed  a  verduct 
for  die  plaintiC  and  on  the  ground  of  misdirectioii 
in  admitting  evidence  as  to  custom,  and  leaving  the 
same  to  the  Jury,  and  in  directing  them  that  such 
custom  would  control  the  contract,  and  also  on 
the  ground  that  the  verdict  was  against  the  weight 
of  the  evidence. 

The  defendant  was  a  horse  trainer,  and  the 
plaintiff,  Thomas  Abbott,  was  bound  to  him  as 
apprentice  for  five  years  from  31st  Deo.  1867. 
The  apprenticeship  deed  contained  the  following 
clause :  **  The  master  finding  unto  the  said  appren- 
tice sufficient  meat,  drink,  and  the  undermentioned 
yearly  wages,  lodgings,  and  all  other  necessaries 
during  the  said  term?'  When  the  boy  had  served 
his  time,  there  was  due  to  him  according  to  the 
rate  mentioned  in  the  deed  301.  for  wages, [but  the 
master  refused  to  pay  him  anything,  alleging  that 
he  had  supplied  him  vrith  clothes  to  the  amount 
of  351.,  and  that  he  was  therefore  entitled  to  retain 
the  wiM^  to  recoup  himself. 

At  the  trial  the  defendant,  to  explain  the  word 
"  necessaries,"  under  which  the  plamtiff  contended 
he  had  a  right  to  be  found  in  clothes  and  washing 
by  the  master,  called  a  number  of  other  trainers, 
who  all  said  that  it  was  the  custom  for  the  boys 
to  pay  for  their  clothes  and  washing.  It  was  ad- 
mitted that  ordinarily  "necessaries"  would  in- 
clude clothing,  but  contended  that  in  the  special 
trade  of  a  trainer,  it  was  b^  universal  custom 
otherwise.  The  defendant  objected  to  the  admis- 
sion of  this  evidence,  but  the  judge  received  it, 
reserving  leave  to  move  as  above  stated. 

BayUs  (0.  BmsscU,  Q.O.,  and  F.  P.  Tomlinson 
with  him)  showed  cause. — ^The  best  evidence  of 
the  meaning  of  the  word  "  necessaries  "  is  that  of 

Sractice.  What  is  usually  done  under  these  in« 
entures  of  apprenticeship?  This  is  a  very 
common  form  of  indenture,  and  under  it  a  certain 
course  of  conduct  has  been  pursued  which  throws 
light  on  the  intention  of  the  parties.  "  Neoessa- 
ries  "  is  a  shifting  term;  it'  differs  in  its  appUca- 
tion  to  different  classes.  There  is  abundant  autho* 
rity  for  receiving  evidence  of  the  meaning  of 
words  which  are  used  not  in  their  common,  ordi- 
nary sense.  When  words  have  a  recognised 
meaning,  and  that  is  altered,  it  is  allowable  to 

Erove  the  special  or  technical  or  trade  meaning, 
luch  cases  are 

Smith  V.  Wilaon,  8  B.  ft  Ad.  728  ; 
Cla/Utcn',r,  Qregson,  5  A.d.  A  E.  512  ; 
Grant  v.  Maddom,  15  M.  ft  W.  737; 
Ash/orth  V.  fie4/brd,  L.  Bep.  9  G.  P.  90  ; 
AUtsandsr  v.  Vandernse,  L.  Bep.  7  G.  P.  590. 

The  court  now  controls  juries  in  what  they  find  to 
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be  neoessaries  :  (see  3yder  y.  WomhwiU,  17  L.  T. 
Bep.  N.  S.  609  ;  L.  Bep.  8  Ex.  90.)  [HoNTMAif, 
J.  —  Yoa  most  show  that  "  necessaries  "  is  a 
word  known  in  the  trade  and  as  having 
a  particular  meaning.]  We  do  show  that 
among  trainers  "  neoessaries "  does  not  in- 
dade  clothes  and  washing.  Again,  the  position 
of  the  word  in  the  clause,  not  following  ''meat 
and  drink,"  shows  that  it  has  reference  to  "  lodg- 
ings," and  clothes  are  not  likely  to  be  comprised 
in  the  necessaries  of  lodgings.  t^sAXiNO,  J. — The 
eyidenoe  seems  to  be  that  the  custom  of  paying 
for  his  own  clothes  varies  according  as  the  boy  has 
wages  or  not.  Is  there  any  case  which  snows 
that  a  word  varies  in  meaning  according  to  whether 
there  is  something  else  in  the  contract?]  In 
Brown  y.  Byrne  (3  E.  &  B.  703 ;  23  L.  T.  Bep.  154), 
the  deduction  of  discount  upon  freiffht  was  de- 
pendent on  the  custom  at  the  port  of  deliyery.  A 
passage  in  Starkie  on  Evidence,  4th  edit.,  p.  649, 
supports  the  contention  that  we  are  entiued  to 
give  evidence  of  the  meaning  of  the  indenture 
generally ;  and  then  as  to  "  necessaries  **  we  have 
to  show  what  it  does  not  mean,  and  that  we  do  by 
the  evidence  of  the  universal  practice  of  all  in  the 
same  tnuie. 

HerseheU,  Q.C.  {Hopwood  with  him)  in  support 
of  the  rule. — The  whole  fallacy  here  is  treating 
this  as  evidence  of  custom  in  a  trade.  This  is 
not  a  trade  contract  at  all,  but  it  is  entered  into 
with  some  one  outside  the  trade,  and  all  that  can 
be  said  is  that  these  trainers  have  put  their  con- 
struction on  the  contract.  They  say  you  shall 
not  have  what  this  seems  to  give  you,  because  on 
similar  contracts  we  have  not  given  it  to  others. 
It  must  be  admitted  that  this  is  seeking  to  con- 
strue a  contract  differently  from  its  ordinary  legal 
oonstmction,  and  usually  this  is  sought  to  be  done 
when  it  is  between  people  in  a  trade.  They  are 
said  to  be  speaking  as  it  were  a  foreign  languM^e, 
and  evidence  is  admitted  to  expound  it.  Tne 
jadgment  of  Coleridge,  J.  in  Brovm  v.  Byrne  {xM 
iup.),  shows  it  to  be  so.  Now  there  being  here  no 
trade  contract  or  local  matter  where  a  word  might 
be  used  in  a  local  sense,  I  contend  there  can  be  no 
evidence  of  custom  to  alter  the  ordinary  meaning, 
because  there  is  nothing  to  show  that  both  parties 
must  have  known  the  extraordinanr  meaning.  No 
question  was  asked  about  the  plaintiff's  know- 
ledge, and  no  sog^^tion  as  to  it  was  made  in 
summing  up  to  the  lury ;  the  only  thins  they  were 
asked  was,  "  Was  there  a  custom  in  the  trade  P" 
Now  in  Kirchn&r  v.  Vewus  (12  Moore  P.  0.  399), 
Lord  Kingsdown,  speaking  of  evidence  of  this  kind, 
says,  '*It  is  admitted  only  on  the  ground  that 
both  parties  are  cognisant  of  the  custom ;"  and  in 
Clayton  v.  Qregson  (ubi  «i4p.),  because  some  of  the 
parties  resided  out  of  the  dibtrict  it  became  a 
question  whether  the  word  was  used  in  the  special 
sense.  Here  "  necessaries  "  is  admitted  not  to  be  a 
trade  word  at  all ;  it  is  alleged  that  the  traders 
understood  it  in  a  particular  way  in  trading  with 
people  who  did  not  know,  but  this  is  not  such 
eviaence  of  custom  as  to  permit  the  rules  of 
interpretation  to  be  relaxed ;  the  relaxation  is  to 
enable  the  intention  of  the  parties  to  be  carried 
out,  inasmuch  as  they  use  a  word  in  the  sense 
that  both  understand.  But  again,  the  custom 
that  the  defendant  would  set  up  is  not  universal, 
and  on  the  authority  of  Humfrey  v.  Dale  (7  E.  &  B. 
266),  unless  the  custom  is  so  universal  that  any 
person  trading  must  have  known  it,  and  must  have 


used  the  word  in  its  trade  sense,  you  can  give  no  evi- 
dence of  custom  so  as  to  control  the  contract.  So 
fejr  here  from  beine  universal  it  is  variable,  and 
there  is  no  case  of  a  custom  being  recognised, 
where  in  a  contract  worded  in  one  way  a  term 
means  one  thing,  and  in  another  another.  Further, 
if  the  meaning  put  on  a  word  contradicts  its 
natural  meanixig,  the  inconsistent  meaning  cannot 
be  upheld.  (See  ToUee  v.  Pint,  6  Taunt.  446.) 
Now  IS  not  saying  "  I  give  no  clothes  "  a  contra- 
diction of  "  necessaries  "  P  The  first  point,  then, 
is  that  no  foundation  was  laid  for  evidence  of 
custom  controlline  the  contract,  because  it  was 
not  shown  that  the  word  had  a  meaning  in  the 
trade,  and  the  parties  did  not  contract  upon  the 
understanding  that  it  had.  Then  I  sa^  that  there 
was  nothing  to  go  to  the  jury,  and  if  there  was 
the  verdict  was  wrong[.  Also  that  custom  was  not 
admissible,  but  that  if  it  were  no  evidence  of  a 
universal  custom  was  mven. 

Feb.  12. — Ejbating,  J. — This  was  an  action  on 
an  indenture  of  apprenticeship,  whereby  the  master 
covenanted  to  find  "  sufficient  meat,  drink,  wages, 
lodging,  and  all  other  necessaries  "  for  the  plain- 
tiff durinff  his  service,  and  was  a  claim  for  wages, 
to  which  Sie  master  set-off  the  expenses  incurred 
in  providing  the  apprentice  witn  washing  and 
clotning.  iS  was  admitted  that  "  neoessaries " 
would  ordinarily  include  dothin^  and  washing, 
and  it  was  a  question  whether  evidence  could  be 

fiven  to  show  that  in  this  case  they  were  excluded, 
he  learned  iudge  at  the  trial  received  evidence 
directed  to  this  point.  It  is  unnecessary  to  con- 
sider whether  he  was  riirht  in  so  doing,  because  I 
am  of  opinion  that  the  evidence  givenjdid  not 
establish  such  a  custom  as  to  bind  the  defendant. 
A  custom  to  be  effectual  in  this  way  should  be  a 
custom  of  trade,  but  with  reference  to  the  word 
under  consideration  here,  the  evidence  completely 
failed  to  show  that.  One  witness  said  the  word 
**  necessaries  "  was  never  used  in  the  trade,  and  so 
there  was  and  could  be  no  custom  as  to  the  word 
in  the  trade.  What  the  evidence  went  to  show 
was  that  where  there  was  a  covenant  in  the  inden- 
ture to  give  wages  and  "  necessaries,"  it  was  on 
the  footing  that  the  wases  were  set-off  against  the 
clothes  and  washing.  This  is  no  custom ;  or  if  it 
were  a  custom  it  would  be  one  to  contravene  the 
terms  of  the  indenture,  which  cannot  be.  The  set- 
off therefore  cannot  be  supported,  and  this  rule 
must  be  made  absolute  to  enter  the  verdict  for  the 
plaintiff. 

Gbove,  J. — I  am  of  the  same  opinion.  None>of 
the  elements  on  which  custom  is  based  can  be 
established  here.  It  cannot  be  taken  that  the 
plaintiff  and  defendant  covenanted  on  the  basis  of 
the  custom,  for  it  was  not  suggested  that  the 
alleged  custom  was  known  to  any  but  the  trainers. 
But  it  was  not  shown  that  any  definite  custom 
existed^  and  the  custom  here  set  up  varied  in 
different  cases.  Under  these  circumstances  it  is 
difficult  to  see  how  there  could  be  a  custom  whibh 
gave  a  definite  sense  to  the  word  '*  necessaries " 
to  control  the  ordinary  meaning.  Certainly  here 
there  was  not  such  a  dealing  in  tne  trade  as  to  call 
the  attention  of  the  plaintiff  that  he  was  dealing  in 
a  special  trade  on  special  terms. 

HoNTMAN,  J.  —  The  main  ground  on  which  I 
think  the  plaintiff  is  entitled  to  succeed  is,  that 
the  defenduit  has  endeavoured  to  show  that 
"  necessaries  "  had  a  technical  meaning,  but  has 
wholly  failed.    On  the  contrary,  he  proved  that 
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the  word  was  craite  nxiknowii.  All  that  his  evi- 
deoQce  amounted  to  was  that  trainers  were  m  the 
habit  of  withholding  the  clothing  and  washing, 
wholly  irrespectively  of  the  terms  in  the  indenture. 
I  think  the  role  should  be  made  absolute. 

BuU  dbsohde  io  enter  the  verdict  for  the  plaint^ 

for  £30. 
AttOTney  for  the  plaintiff,  Hodgson, 
Attorney  for  defendant,  Mark  oh&pliard. 


Seportod  \sj  Jobs  Shobxt,  E«i.,  Banistor-at-lAW. 


Tueedofy,  Feb.  3, 1874. 

(Before  Lord  Colekidob,  G.  J.,  Bbamwell,  Pioott, 
and  Gleajsbt,  BB.,  and  Dbkhav  and  Gboye,  JJ.) 

GOTBBNOBS    OF    Sx.    ThOHAS's    HOSPITAL    V.    ThB 

Ghttbchwabdbns  Airn  Ovebsbbbs  of  Lambbth. 

B/OimQ — HotpUal  for  eiek — BaieahtUty  where  no 

henefiddl  ooowpation. 

8L  Thomas* 8  HospUal  was  founded  by  royal  charter 
for  the  reliqf  and  suetenofnee  of  poor  s%ek  and  in- 
frm  people,  and  vested  in  the  mayor,  commonalty, 
and  eitixens  of  London,  The  patients  pa/y  nothing 
for  their  maintenance  or  the  medical  services  ren- 
dered  to  them.  There  is  a  medical  school  connected 
with  the  hospital^  ar^  its  students  pay  certain 
fees,  which  are  whoXby  devoted  to  the  expenses  o, 
the  medical  school,  and  are  not  paid  to  or  in  any 
way  accounted  for  to  the  governors  of  the  hos^ 
pital: 

Held  {affirming  the  judgment  of  the  Court  of  Queen's 
Benm),  that  the  hospital  was  Uahle  to  be  rated, 
and  not  at  a  merely  rumdnal  swn, 

Gabb. 

1.  This  was  an  action  of  replevin  brought  by  the 
plaintiffs  against  the  defendants,  for  the  tajdng 
and  retaining  of  certain  goods  and  chattels  of  the 
plaintiffs ;  and  by  consent  of  the  parties,  and  bv 
order  of  Master  G.  Manley  Smith,  dated  the  13th 
June  1873,  according  to  the  Gommon  Law  Proce- 
dure Act  1852,  this  case  was  stated  for  the  opinion 
of  the  Gourt  of  Queen's  Bench,  as  to  the  rateability 
of  St.  Thomas's  Hospital.  The  distress  complained 
of  was  levied  by  reason  of  the  non-payment  of 
certain  rates  made  by  the  defendants  hereinafter 
mentioned.  Upon  the  distress  being  levied,  the 
plaintiffs  entered  into  the  usual  replevin  bond,  and 
Drought  their  action  of  replevin, 

2.  St.  Thomas's  Hospital  was  founded  by  King 
Edward  the  Sixth,  in  the  fifth  year  of  his  reign, 
by  charter  or  letters  patent,  bearing  date  the  12th 
Aug.,  whereby  the  king  'granted  the  hospital  to 
"  the  Mavor  and  Gommonality  and  Gitizens  of  the 
Gity  of  London,"  as  a  place  and  house  for  poor 
people,  to  be  there  reheved  and  sustained,  and 
willed  and  granted  that  the  net  revenues  of  the 
possession  of  the  said  hospital  (over  and  above  the 
stipends  of  certain  officers  and  ministers  therein 
mentioned)  should  be  expended  for  the  benefit  and 
maintenance  of  the  poor  sick  and  infirm  persons 
of  the  said  hospital  and  house  of  the  poor.  And 
by  another  charter,  or  letters  patent  of  the  said 
king,  in  the  seventh  year  of  his  reign,  bearing  date 
the  26th  June,  the  said  king  vested  the  ordering, 
management,  and  governing  of  the  said  hospital  in 
"  the  said  Mayor  and  Gommonalty  and  Gitizens," 
and  the  government  and  condact  of  the  said  hos- 
pital were  further  established  and  confirmed  by  an 
Act  of  Parliament  (22  Geo.  3,  c.  *?*?),  and  still  more 


recently  by  an  Act  (25  h  26  Yici.  o.  4),  under  whidi 
last-mentioned  Act  the  present  site  was  acquired, 
and  the  new  hospital  buut  on  the  Albert  Embank* 
ment.  And  the  several  charters  may  be  referred 
to  by  either  of  the  parties  hereto,  as  forming  pari 
of  this  case. 

3.  The  hospital  was  built  on  the  Southern  ISm* 
bankment  of  the  Thames  (partly  on  land  in  the 
said  parish  reclaimed  from  the  river,  which  had 
not  been  previouslv  rated,  because  it  had  not  been 
occupied,  and  partly  on  land  which  had  been  i>ie- 
viously  occupied  by  rateable  houses  and  boild- 
ings),  at  an  expense  for  lands  and  buildings  of 
about  500,0001.  It  consists  of  nine  blocks  d  build- 
ings, and  the  following  \»  a  short  description  of 
each*  and  the  mode  in  which  they  are  used. 

Block  1,  beinfi:  the  one  nearest  to  Westminster- 
bridge,  contains  a  countiiu^  house,  committee  rooms, 
court  rooms,  and  other  offices  for  the  civil  admini- 
stration, rooms  for  the  treasurer  to  reside  in, 
which,  however,  are  not  occupied ;  rooms  for  three 
porters  to  reside  in,  whose  duties  are  spread  over 
the  whole  of  the  hospitaL 

Black  2  contains  four  wards  for  patients,  with 
all  necessary  adjuncts,  rooms  for  the  matron  to 
reside  in,  rooms  to  accommodate  about  forty  pro- 
bationer nurses,  who  are  trained  to  act  as  each 
under  Miss  Nightingale's  Fund. 

Block  3  contains  four  wards  for  patients,  with 
all  necessary  adjuncts  and  a  surgery,  and  the 
casualtv  department. 

BlocK  4  contains  the  matron's  office  and 
linenry;  three  wards  for  patients  and  ail  the 
necessary  adjuncts,  a  surgeiy,  and  the  ophthalmic 
dera^rtment. 

^lock  5  contains  the  steward's  offices  and  en- 
trance hall,  chapel  (which  has  not  oeen  conse- 
crated), and  rooms  for  residont*  medical  offioers  and 
dressers. 

Block  6  contains  the  kitchens,  he,  three  wards 
for  patients,  with  all  the  neoessary  adjuncts,  and 
the  dispensary. 

Block  7  contains  four  wards  for  padents,  with 
all  the  necessary  adjuncts,  and  the  outpatients' 
department. 

Block  8  contains  seven  wards,  with  all  the 
necessary  adjuncts,  rooms  for  the  residence  of  the 
steward,  chaplain,  and  apothecary,  respectively. 

Block  9  contains  the  medical  school  building, 
oonsistinff  of  museum,  medical,  anatomical,  and 
chemical  lectures,  theatres,  library,  chemical  and 
physiological  laboratories,  dissectmg  rooms,  jpoti 
mortem  rooms,  and  mortuary ;  also  the  refreshment 
rooms  for  the  medical  students;  a  carpenter^s^ 
bricklayer's,  and  gardener's  shed,  as  constant 
work  is  required  to  keep  the  building  in  good 
order ;  and  a  three-stall  stable  with  loose  ooz, 
coach  houses,  harness  rooms,  &c^  which  stable^ 
kc,,  are  not  occupied. 

4.  The  hospital  contains  altogether  569  beds  for 
poor  sick  and  infirm  persons. 

5.  It  is  necessary  tnat  the  persons  who  reside  <m 
the  premises,  viz.,  the  officers  and  servants  em- 
ployed by  the  governors,  should  do  so  in  order 
properly  to  attend  to  the  patients,  and  their  apart- 
ments are  not  more  than  sufficient  for  their  proper 
accommodation. 

6.  The  buildings  were  erected  to  be  used,  and  have 
been  used,  as  a  hospital  for  the  benefit  and  main- 
tenance of  poor  siok  and  infirm  persons,  which 
buildings  contain  proper  accommodation  for  a 
medical  school  in  connection  with  the  said  hos* 
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pital,  and  for  the  purposes  desoribed  in  paragraph  3. 
TbB  patients  jMiy  nothing  for  their  maintenanoe,  or 
for  the  oare  bestowed  upon  them,  or  for  services 
rendered  to  them  while  m  the  hospitaL 

7.  The  medical  staff  consists  of  eighteen  physi- 
cians and  surgeons,  assistant  physicians,  and 
assistant  surgeons,  and  they  receive  a  small  sum 
a  year  each  as  a  honorarium  out  of  the  funds  of 
the  hospital,  and  they  also  receive  fees  firom  the 
students  attending  the  hospital  for  lectures  deli- 
vered and  instruction  given  to  them  there.  The 
students  pay  no  fees  to  the  governors,  and  the 
medical  staff  do  not  account  in  any  way  to  the 
Ifovemors  for  the  fees  paid  by  the  students  to 
Siem,  and  the  amount  of  the  honorarium  paid  out 
of  the  fund  of  the  hospital  has  no  relation  to  the 
amount  of  the  fees  paid  by  the  students.  These 
students'  fees  vary  from  year  to  year,  but  amount 
to  about  4000L  a  year,  of  wUch  about  2000Z.  is 
divided  amongst  the  medical  staff,  the  remaining 
20002.  being  expended  by  them  in  paying  various 
expenses  connected  with  the  instruction  of  the 
students.  The  probationer  nurses  do  not  pay  any 
fees.  Thev  are  lodged  free  of  expense,  but  are 
maintained  out  of  the  Nightingale  Fund — a  fund 
havinff  no  connection  with  the  hospital,  and  if 
they  aid  not  render  their  services  without  pav-' 
ment  some  additional  nurses  would  have  to  oe 
employed  and  paid  by  the  governors.  Neither  the 
treasurer  nor  any  other  governor  receives  any 
remuneration  for  administering  the  affairs  of  the 
hospital,  but  the  clerk  and  other  officers  are  paid 
for  their  services  in  connection  with  the  hospital. 

8.  In  the  month  of  September  1871,  the  new 
hospital  was  opened  for  the  reception  of  patients. 

9.  The  gross  value  inserted  m  the  rates  here- 
after mentioned  was  13,080{.,  and  the  rateable 
value  10,900L,  being  the  amounts  to  which  on 
i^peal  the  general  assessment  sessions  the  assess- 
ment for  20,7222.  gross,  and  17,5801.  rateable  value 
respectively  were  reduced. 

10.  On  the  7th  Oct.  1871,  the  churchwardens 
and  overseers  of  the  poor  of  the  said  parish  made 
a  poor  rate  at  Iff.  6d.  in  the  pound  for  the  half 
year  ending  the  6th  April  1872,  and  they  charged 
the  plaintiffs,  under  sub-sect.  9  of  beet.  47  of 
32  &  33  Yict.  c.  67,  with  386Z.  Oe.  lOd.,  being  a 
proportion  of  the  same  rates  as  from  the  25th  Dec. 
1871,  on  the  said  sum  of  10,900L 

11.  On  the  6th  April  1872,  the  churchwardens  and 
overseers  of  the  poor  of  the  said  parish  made  rates, 
dmrffing  the  plamtiffs  as  follows,  with  7261.  ISe,  4d. 
for  tne  poor  rate,  beinior  Is.  id.  in  the  pound  on  the 
mme  said  sum  of  10,900Z.,  with  90Z.  16«.  Sd.  for  the 
lighting  rate,  being  2d.  in  the  pound  on  the  same 
sum,  with  2722.  10^.  for  the  general  rate,  at  6d.  in 
the  pound  on  the  same  sum,  with  901.  168.  Sd.  for 
the  sewers'  rate,  at  2d.  in  the  pound,  on  the  same 
sum,  and  with  113L  lOff.  lOd.  for  the  Metropolitan 
Consolidated  Bate,  at  2^(2.  in  the  pound  on  the 
same  sum,  for  the  period  up  to  the  29th  Sept.  1872. 
The  poor  rate  was  made  under  the  statute  of 
Elizabeth,  and  the  lighting  rate,  general  rate, 
sewers'  rate,  and  Metropolitan  Gonsolidated  Bate, 
were  made  under  the  Metropolis  Local  Manage- 
ment Act  and  other  Acts  amending  the  same,  m- 
dnding  the  Metropolitan  Board  of  Works  (Loans) 
Ast  1869. 

12.  The  defendants  seized,  took  and  detained 
the  plaintiffs'  goods  for  the  purpose  of  obtaining 
payment  of  the  rates  before  mentioned. 

13.  The  plaintiffs,  although  occupying  the  hos- 


pital as  before  mentioned,  oont^ui  that  it  is  occu- 
pied by  them  for  a  purpose  which  yields  no  value 
at  all,  and  that  as  they  are  absolutely  precluded 
from  using  it  in  any  manner  that  would  be  pro- 
ductive of  value,  it  has  no  rateable  value ;  in  other 
words,  that  they  have  no  beneficial  occupation. 

14.  They  also  contend  that  if  the  hospital  is 
rateable,  it  only  has  a  nominal  rateable  value. 

15.  The  defendants  contend  that,  even  assuming 
that  the  plaintiffs  are  bound  to  use  and  occupy  the 
building  as  a  hospital,  and  are  restrained  by  the 
circumstances  of  their  trust  from  making  a  pecu- 
niary profit  from  their  occupation,  yet  that  the 
hospital  buildings  are  rateable  property,  and  are 
rateable  in  the  hands  of  the  plaintiffs  as  the  ocou- 
piers  thereof,  at  their  rateable  value,  as  defined  by 
the  Valuation  (Metropolis)  Act  1869,  sect.  4,  and 
that  the  case  falls  within  tne  principle  of  JoTies  v. 
The  Mersey  Bock  omd  Harhour  Boa/rd  Trustees  (11 
H.  of  L.  das.  443). 

16.  It  is  agreed  by  and  between  the  parties,  that 
the  before  mentioned  questions  in  dispute  shall  fane 
decided  on  the  merits ;  that  no  objection  that  an 
action  of  replevin  will  not  lie,  or  is  not  the  proper 
form  of  action,  or  that  such  question  ought  to  have 
been  raised  on  appeal  against  the  valuation  list  or 
rates,  the  parties  being  desirous  that  such  ques- 
tions should  be  decided  on  this  case  by  the  court, 
if  the  court  should  think  fit  so  to  do,  or  bv  the 
Exchequer  Ohamber  or  House  of  Lords,  and  that 
no  Questions  but  the  following  shall  be  raised : 

The  questions  for  the  opimon  of  this  court  are : 
First,  whether  the  plaintiffs  are  liable  to  be  rated 
in  respect  of  the  hospital  before  described ;  and,  if 
so,  whether  they  are  liable  to  be  rated  at  more 
than  a  nominal  SumP  If  the  judgment  of  the 
court  should  be  that  such  hospital  is  liable  to  be 
rated  at  any  more  than  a  nominal  sum,  then  the 
valuation  fist  is  to  be  confirmed,  and  the  rates 
mentioned  in  paragraphs  10  and  11  are  to  stand  as 
on  an  assessment  or  the  amount  fixed  by  the 
assessment  sessions  as  the  rateable  value,  vis., 
10,900L,  and  judgment  is  to  be  entered  for  the 
defendants  with  costs.  If  the  court  should  be  of 
opinion  that  the  plaintiffs  are  not  liable  to  be  rated, 
or  to  be  rated  only  in  a  nominal  sum,  then  judg- 
ment is  to  be  entered  for  the  plaintiffs,  with  costs. 

The  Gourt  of  Queen's  Bench    held    that   the 

Elaintiffs  were  liable  to  be  rated  in  respect  of  the 
ospital,  and  were  liable  to  be  rated  at  more  than 
a  nominal  sum;  and  gave  judgment  for  the  de- 
fendants, with  costs.  On  tms  judgment  error  was 
now  brought. 

The  plaintiffs'  points  for  argument  were,  first, 
that  the  plaintiffs  are  not  the  beneficial  occupiers 
of  the  hospital  contained  in  the  case ;  secondly,  that 
as  the  plaintiffs  occupy  the  hospital  for  a  purpose 
which  yields  no  value  at  all,  and  are  prohibited 
from  using  it  any  manner  that  would  be  produc- 
tive of  value,  it  has  no  rateable  value;  thirdly, 
that  the  plaintiffs'  use  of  the  said  hospital  beine 
limited  and  controlled  by  royal  charter,  confirmed 
bv  Act  of  Parliament,  as  described  in  the  case,  the 
plaintiffs  are  not  liable  to  be  rated  in  respect 
thereof;  fourthly,  that  the  plaintiffs  are  not  rate, 
ablo  in  res()ect  of  the  said  hospital ;  fifthly,  that  if 
rateable  at  all,  they  are  only  rateable  in  a  nominal 


sum. 


The  defendants'  points  for  argument  were,  first, 
that  the  principles  laid  down  in  the  case  cited 
in  paragraph  15,  and  in  those  cases  in  which 
those  principles  have  subsequently  been  confirmed 


482 


MAGISTRATES'  OASES. 


Ex.  Ch.]      Qotexsobs  Of  St.  Thokas's  Hospital  o.  Ghtjbchwaedens,  &c.,  of  Lambeth.     [Ex.  Gh. 


and  applied,  govern  this  case ;  secondly,  that  the 
property  is  capable  of  beneficial  occupation,  and 
that  the  fact  (u  it  be  a  fact)  that  the  plaintiffs  by 
the  terms  of  their  trast  have  to  use  and  occupy 
them  for  a  particular  purpose,  from  which  they  do 
not  derive  pecuniary  emolument,  makes  no  differ- 
ence; thiroly,  that  the  facts  stated  in  the  case 
show  that  pecuniary  profit  is  in  fact  derived  from 
the  use  of  the  hospital  as  such. 

A.  WUU,  Q.C.  (with  him  A,  L,  8mUh),  on  behalf 
of  the  Governors  of  St.  Thomas's  Hospital,  con- 
tended, first,  that  thev  were  not  rateable  at  all  in 
resx)ect  of  the  hospital ;  or,  secondly,  that  if  rate- 
able, they  should  only  be  rated  at  a  nominal  sum. 
Down  to  the  year  18(54,  the  law  was,  that  institu- 
tions not  productive  of  actual  profit  to  the  occu- 
piers, were  not  rateable.    Where  the  object  was 
purely  one  of  charity,  it  was  held  not  rateable,  as 
m  Bex  V.  St  Luke's  HoapUal  (2  Burr.  1053),  and 
other  cases.    In  the  year  1864,  the  decision  of  the 
House  of  Lords  in  Jonex  v.  The  Mersey  Bocks  and 
Earbovr  Board  (11  H.  of  L.  Gas.  443),  altered 
what  was  previously  considered  to  be  the  law ;  but  it 
is  submitted  that  that  case  is  distinjoniishable  from 
the  present.  The  trustees  of  the  Mersev  Docks  were 
enabled  by  Acts  of  Parliament  to  ruse  large  sums  of 
money  out  of  and  by  means  of  their  occupation  of 
the  docks,  though  the  money  so  raised  was  not  for 
their  own  benefit,  but  that  of  their  cestuis  que 
trusts;  but  the  occupation  of  the  hospital  confers 
no  such  power  in  the  present  case,  but  rather 
necessitates  unremunerative  expenditure.    In  that 
case  there  was  a  beneficial  occupation,  though  the 
benefit  was  not  that  of  the  trustees ;  here  there  is 
no  beneficial  occupation  whatever;  the  purposes 
for  which  the  hospital  exists  peremptoruy  forbid 
any  beneficial  use  of  it  on  the  {mrt  of  the  governors 
or  any  other  persons  than  the  patients  there  re- 
ceived.   [Lorn  GoLB&iDOE,  G.J. — Lord  Westbury, 
in  Jones  v.  The  Mersey  Docks,  Src.  (uhi  sup.),  con- 
sidered that  everything  is  rateable  which  is  capable 
of  a  rateable  value.    Be  says,  p.  501 :  "  Occup«ition 
to  be  rateable  must  be  of  propertv  yielding,  or 
capable  of  yielding,  a  net  annual  value,  that  is  to 
say,  a  clear  rent  over  and  above  the  probable 
average  annual  costs  of  the  repairs,  insurance,  and 
other  expenses,  if  any,  necessary  to  maintain  the 
property  in  a  state  to  command  such  rent.    It  is 
in  this  sense  that  I  understand  the  words,  '  bene- 
ficial occupation,'  wherever  it  is  said  that  to  sup- 
port a  rate  the  occupation  must  be  a  beneficial 
one.    For,  on  principle,  it  is  by  no  means  neces- 
sary that  the  occupation  should  be  beneficial  to 
the  occupiers.    It  is  sufficient  if  the  property  be 
capable  of  yielding  a  clear  rent  over  and  aoove  the 
necessary  outgoings ;"  and  Lord  Westbury's  deci- 
sion hsbs  since  been  interpreted  in  that  sense,  and 
with  approval,  by  the  Gourt  of  Queen's  Bench  in 
Bsg,  V.  St  Martin* s,  Leicester  (16  L.  T.  Rep.  N.  S. 
625 ;  L.  Bep.  2  Q.  B.  493).]    The  on\j  exemption 
allowed  by  the  case  of  Jones  v.  The  Mersey  Docks, 
Sfc  is  in  tne  case  of  property  in  the  occupation  of 
the  Grown,  or  in  that  of  persons  using  it  exclu- 
sively in  and  for  the  service  of  the  Grown ;  but, 
though  all  other  property  must  appear  in  the  rate 
book,  it  is  not  inconsistent  with  the  opinion  of  the 
House  of  Lords  in  that  case,  that  where  no  actual 
profit  is  derived  from  the  occupation,   the  land 
should  be  rated  only  at  a  nominal  sum.    This  view 
is  supported  by  the  language  used  by  Lord  West- 
bury  in  the  subsequent  case  of  Qreig  v.  The  Uni- 
versity of  Edinburgh  (L.  Bep.  1 .  Sc.  App.  354) : 


''There  may  be  another  ground  of  non-liability, 
namely,  where  the  property  has  no  rateable  value. 
Now,  1  do  not  mean  by  anything  that  I  saj  on  this 
occasion  to  prejudice  at  all  the  proper  consideration 
of  that  question.  For  it  may  possibly  be  held  that 
if  property  is  occupied  by  persons  for  a  purpose, 
vielding  no  value  at  all,  and  they  are  resolutely  pro- 
hibited from  using  it  in  any  manner  that  would  b^ 
productive  of  value,  it  may,  I  say,  possibly  be  held, 
that  there  is  no  rateable  value  in  that  property; 
and  that  in  that  sense,  therefore,  it  ought  notto  oe 
assessed  to  the  poor  rate."    [Lord  Goleredos,  C  J*. 
— ^Must  not  that  language  be  taken  to  have  re- 
ference to  some  such  case  as  that  referred  to  by  Lord 
Granwirth  in  Jones  v.  The  Mersey  Docks,  8ft,  (11 
H.  of  L.  Gas.  507),  when  speaking  of  the  meaning 
of  beneficial  occupation :   "  It  was  not  meant   to 
impose  the  duty  of  contributing  to  the  relief  of  the 
poor  on  any  one,  merely  because  he  might  be  the 
occupier  of  a  barren  rock,  neither  yielding,  nor 
capaoleof  yielding,  any  profit  from  its  occupation."] 
It  is  submitted,  as  a  principle  of  ratine,  that  re- 
sard  should  ^ways  be  had  to  the  actual  purposes 
for  which  the  land  is  used,  not  those  for  which  it 
might  be  used,  in  estimating  the  annual  rent  which 
the  hypothetical  tenant  would  give  for  it.     The 
hypothetical  tenant,  in  the  present  case,  must  be 
supposed  to  use  the  buildings  for  a  hospital ;  the 
amount  at  which  they  should   be  rated  oudbt, 
therefore,  to  be  merely  nominal.    In  Jone9  v.  The 
Mersey   Docks  (p.  511),    Lord    Ghelmsford  said: 
"With  respect  to   exemption  arising   from^  the 
Act  itself,  it  is  obvious  that  as  the  occupier  is  to 
be  assessed  according  to  his  ability,  if  he  derives 
no  benefit  of  any  kind  from  his  occupation,  he  has 
no  ability  in  respect  of  it,  and,  consequently,  can- 
not be  rateable.  ..."  (p.  519.)    By  the  Act,  the 
taxation  is  to  be  on  every  occupier  according  to 
the  ability  of  the  parish ;  the  productive  occupa- 
tion of  the  several  occupiers  within  the  p  ansh 
make  up  the  aggregate  ability.     If  an  occupier 
derives  no  benefit  of  any  description  firom  his  occu- 
pation, it  forms  no  p^  of  the  fi:eneral  ability  of 
the  parish,  but  if  it  is  productive  (although  not 
profitable),  there  is  nothing  in  the  Act  wludi  re- 
.  quires  the  overseers  to  follow  the  produce  in  its 
subsequent  application.    The  receipt  of  it  consti- 
tutes   the   visible   ability  of   the   occupier.    As 
was    said   by  Lord   Tenterden '  in   Beg,  v.  The 
InhahitoMts  of  8t,  Giles,  York  (3  B.  A  Ad.  579), 
'  If  any  profit  be  made,  the  application  of  it  when 
made  is  immaterial  as  to  tne  question  of  rate- 
ability.'    This  seems  to  me  to  be  the  true  distinc- 
tion which  ought  to  have  guided  the  decisions,  and 
not  that  between  private  benefit  and  public  pur- 
poses, from  the  adoption  of  which  all  the  con- 
trariety in  the  cases  on  the  subject  of  benefidal 
occupation  has  arisen."    [Bramwell,  B. — It  is  a 
fact  m  the  present  case,  that  the  fees  paid  by  the 
students  who  attend  the  hospital  amount  to  about 
40001.  a  year,  and  that  about  naif  of  that  is  divided 
amongst  the  medical  staff.    The  amount  paid  by 
the  students  may  be  merely  an  inducement  to  the 
medical  men  wno  attend,  but  is  it  not  a  profit 
derivable  from  the  occupation  P     Then  see  what 
Lord  Ghelmsford  said,  at  p.  520 :  "  That  the  absence 
of  private  benefit  is  no  ground  of  exemption,  ap- 
pears from  the  case  in  which  trustees  of  chapels 
who  received  profit  from  letting  the  pews,  although 
they  applied  it  entirely  to  the  purposes  of  the 
chapel,  were  held  rateable ;  and  in  the  recent  case 
of  Beg.  V.  8terry  (12  A.  &  El.  84),  the  trustees  of  a 
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school,  purchased  from  fands  raised  by  charitable 
subscriptions  and  bequests,  were  held  rateable  in 
respect  of  the  school,  because  no  child  was  ad- 
mitted to  the  school  without  an  annual  payment  of 
122.,  although  the  average  annual  expense  of  each 
was  201.*'  Does  not  the  principle  of  tnat  case  apply 
here  P]  Sect.  14  of  43  Eliz.  c.  2,  enacted  that  **  the 
said  justices  of  peace,  at  their  general  quarter  ses- 
sions to  be  holden  at  the  time  of  such  taxation, 
shall  set  down  what  competent  sums  of  money  shall 
be  sent  quarterly  out  of  every  county  or  place  corpo- 
rate, for  the  relief  of  the  poor  prisoners  of  the 
King's  Bench  and  Marshaisea,  and  also  of  such 
hospitals  and  almshouses  as  shall  be  in  the  said 
county."  This  furnishes  an  argument  against  the 
rateability  of  hospitals,  as  it  cannot  be  supposed 
that  the  Legislature  intended  with  one  hand  to 
take  rates  from  them  and  with  the  other  hand  to 

S've  them  back.  [Lord  Colbbidoe,  C.J. — I  do  not 
link  that  by  **  hospitals,"  in  that  enactment,  is 
meant  hospitals  for  tne  sick,  such  as  St.  Thomas's 
Hospital;  but  hospitals  for  retired  soldiers  and 
sailorB,  and  such  like.]  St.  Thomas's  Hospital  was 
called  a  hospital  before  and  at  the  time  of  the  pass- 
im; of  the  Act  of  EUzabeth ;  it  is  so  called  in  the 
charter  of  Edward  YI. 

Manisty,  Q.C.  (with  him  F,  M,  White) ,  contra^ 
were  not  (ndled  upon. 

Lord  CoLEBiDOB,  C.J. — ^We  are  unanimously  of 
opinion  that  the  judgment  of  the  court  below 
should  be  affirmed.  It  appears  to  us,  without 
going  at  length  into  the  various  cases  which  were 
elaborately  discussed  in  Jones  v.  The  Mersey  Docks, 
^c  {ubi  swp.),  that  the  principle  of  law  laid  down 
m  that  case  by  Lord  Westbury  and  Lord  Cran- 
worth,  distinctly  and,  if  1  am  not  mistaken,  by 
Lord  Chelmsford  by  implication,  has  clearly  ex- 
pounded and  construed  the  statute  of  Elizabeth. 
That  was  affirmed,  if  it  needed  affirmation,  in  the 
subseauent  case  of  Qrei^  v.  The  University  ofEdin^ 
hwyhyvhi  sup.),  to  the  judgment  in  which  case  Lord 
Cairns  and  Lord  Colonsay  were  also  parties.  The 
principle  of  these  two  decisions  seems  to  us  clearly 
to  inolude  the  case  before  us,  and  it  is  our  duty  to 
follow  the  ruling  of  the  House  of  Lords.  If  the 
House  of  Lords  can  be  made  to  see  any  distinction 
between  those  cases  and  the  present,  it  is  for  the 
counsel  for  St.  Thomas's  Hospital  to  induce  them 
to  do  so ;  he  has  not  succeeded  in  persuading  us. 

The  other  learned  judges  concurred. 

Judgment  affirmed. 

Attorneys  for  the  plaintiffs,  Cookson,  Wain* 
Wright,  and  Pewnington. 


ELECTION  FSTZTIOjrS. 

Beport«d  by  F.  O.  Crump,  Esq.,  BarriBter-at-Law. 


TAUNTON   ELECTION    PETITION. 

(Before  Geovb,  J.) 
Monday,  Jan.  12,  1874. 

PiMrliamentary  election — The  relation  of  candidate 
and  agent —  What  constitutes  a^getwy — Association 
of  candidate  with  canvassers — Previous  election 
petition,  the  then  petitioner  being  the  now  re- 
spondent— Evidence — Telegrams — Production  by 
post  offi^ce. 

To  establish  agency  for  which  a  candidate  would  he 
responsible,  he  must  he  proved  to  have  hy  himself 
or  by  his  authorised  a>gent  employed  the  persons 
whose  conduct  is  impugned,  to  act  on  his  behalf, 
to  have  to  soms  extent  put  himself  in  their  hands, 
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or  made  common  cause  with  them  for  the  pwrpose 
of  promoting  the  election. 
Whether  the  relations  so  eadstina  were  sufficient  to 
m^aJce  the  candidates  responsible  for  thevr  alleged 
illegal  OAsts  is  a  qttestion  of  degree ;  and  in  order  to 
enahle  the  judge  to  decide  it  in  the  affirmative,  the 
evidence    of   corrupt    practices    must   establish 
affirmatively  to  his  reasonable  satisfaction  thai  the 
a/sts  complained  of  were  done. 
Canvassing  openly  with  the  full  knowledge  of  a 
candidate  who  does  not  interfere,  btU  without  his 
express  authority,  does  not  constitute  a  man  an 
agent. 
The  nature  of  this  petition,  and  of  the  evidence 
will  sufficiently  appear  in  the  judgment. 

C.  BusseU,  Q.C.,  W,  O.  Harrison,  and  GoUins 
appeared  for  the  petitioners. 

BaMantine,    Serjt.,    H.    Oiffard,    Q.C.,    /.    0. 
Qriffils,  and  Ghandos  Leigh  for  the  respondent. 

Russell,  Q.  C,  having  opened  his  case  on  the 
evidence,  referred  to  the  points  of  law.  He  read 
the  various  sections  of  tne  17  &  18  Vict.  c.  102, 
(the  Corrupt  Practices  Act  1854),  bearing  upon  the 
case  and  said  the  law  was  formerlv  admiuistered  by 
Parliamentary  committees ;  but  there  were  obvious 
reasons  why  that  was  not  the  best  tribunal: 
their  decisions  were  not  invariably  consistent, 
and  the  door  was  left  open  a  good  deal  to 
corrupt  practices  and  an  evasion  of  the  punish- 
ment the  law  intended  for  such  practices.  But 
under  the  present  law,  and  under  tne  decisions  of 
Martin  B.,  and  Blackburn  and  Willes,  JJ.,  the 
law  had  been  reduced  to  the  simplicity  of  a  code, 
and  was  perfectly  intelligible.  The  result  now 
was,  and  he  would  lay  it  down  in  two  propositions 
that  where  tjiere  existed,  at  a  given  Parliamentary 
election,  general  corruption  of  any  kind,  whether 
it  be  by  bribing  in  the  ordinary  sense  of  the  word, 
or  by  treating,  and  from  whatever  quarter  it 
emanated,  if  it  be  general  corruption,  that  elec- 
tion was  void  at  common  law;  and,  next,  that 
any  one  single  act  of  corruption  established, 
whether  it  be  one  single  act  of  bribing  or  one 
single  act  of  corrupt  treating  brought  nome  to 
those  for  whose  acts  the  candidate  was  responsible, 
also  voided  the  election.  This  proposition  would 
not  be  disputed,  he  apprehended,  on  the  other 
side ;  and  tnen  the  important  question  came,  who 
were  the  persons  that  were  said  to  be  in  a  position 
so  that  they  could  make  the  candidate  responsible 
for  what  thoy  did,  even  although  the  candidate 
might  not  only  have  not  sanctioned  or  consented 
to  what  thev  did,  but  even  in  the  most  express 
terms  might  have  forbidden  their  doing  it.  In 
the  Norwich  case  (19  L.  T.  Rep.  N.  S.  615), 
Martin,  B.,  ruled  that  any  person  authorised 
to  canvass  was  an  agent,  and  that  it  did  not 
signify  whether  he  had  been  forbidden  to  bribe 
or  not.  If  he  bribed  the  election  was  void. 
Mr.  Justice  Blackburn,  whilst  admitting  that 
no  precise  rule  could  be  laid  down  as  to  what 
constituted  evidence  of  being  an  agent,  laid  it 
down  as  a  principle  that  if  a  person  with  the 
knowledge  of  a  candidate  or  his  agents,  acted  in 
furthering  his  election  and  in  trying  to  get  votes 
for  him,  that  tended  to  show  that  the  person  so 
acting  was  authorised  to  act  as  an  agent.  Mr. 
Burman  was  appointed  expenses  agent  of  the 
respondent  under  26  &  27  Yict.  c.  29,  s.  2,  which 
provided  that  no  payment  except  in  respect  of  per- 
sonal expenses  of  a  candidate  should  be  made  by 
or  on  behalf  of  any  candidate  before,  during  or 
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after  the  election,  on  account  of,  or  in  respect  of 
such  election  otherwise  than  through  the  agent, 
and  any  person  making  pa^rments  ouierwise  than 
through  the  asent  was  guilty  of  a  misdemeanor. 
Sect.  4  required  a  detailed  statement  of  all  elec- 
tion expenses  incurred  by  oi-  on  behalf  of  any  can- 
didate, including  his  own  expenses,  to  be  rendered 
within  two  months  after  the  election.  The 
auditor  in  this  case,  through  a  mistake,  thought 
that  they  were  not  entitled  to  have  a  copy  in  full 
of  the  election  accounts.  HowcTer,  tney  now 
substantially  had  it,  and  the  importance  would 
depend  mainly  upon  the  names  and  items  which 
did  not  appear.  The  object  of  the  statute  was  to 
provide  as  stringently  as  might  be  that  there 
should  be  some  responsible  person  whose  name 
should  be  given  to  the  public,  and  who  should  be 
known  as  the  person  through  Whom  payments 
were  made  in  respect  of  the  election,  in  order, 
therefore,  to  enable  the  Legislature  to  trace  to  its 
source  the  moneys  which  had  been  disbursed  at 
the  election,  of  course  it  followed  that  the  object 
of  the  Act  was  entirely  and  completely  defeated 
if,  instead  of  being  a  full  and  true  account  of 
actual  disbursements,  it  was  a  sham.  It  would 
be  proved  conclusively  that  a  number  of  persons 
seen  in  constant  communication  witn  Mr. 
Burman  were  disbursing  money,  paying  it  in 
treating,  arranging  for  treating,  and  disbursine 
money  for  bribing.  The  name  of  John  Boi- 
lings did  not  at  all  appear  in  the  account 
though  he  and  a  dozen  others,  whose  names  were 
not  in  the  account,  would  be  brought  forward  and 
shown  to  have  been  in  daily  communication  with 
Mr.  Burman  and  others  on  the  part  of  the  respon- 
dent. It  was  strange  that  he  did  not  find  the 
personal  expenses  of  the  candidate  set  out.  Pro- 
bably it  was  an  oversight.  [Gbove,  J. — Do  you 
mean  that  if  a  candidate  lives  at  an  inn  he  is  to 
state  how  much  he  spends  per  diem  P]  No,  but 
the  total  amount.  [Gsovx,  J. — Does  not  that 
mean  the  expenses  relative  to  the  election?  If 
he  buys  a  'suit  of  clothes  during  the  election  P J  I 
apprehend  it  is  intended  to  cover  his  expenses  of 
his  hotel  bin.  [Gbove,  J. — You  mav  allege  that 
if  he  buys  a  suit  of  clothes  it  is  a  oribe  to  the 
tailor.]  That  was  quite  conceiveable.  He  found 
a  sum  of  135Z.  16^.  paid  to  William  Hall,  Parlia- 
mentary election  a^nt,  of  Shoreham,  and  the 
only  attorney  receivmg  payment  under  the  head 
of  payments  to  agents  was  Mr.  Taunton  502.  A 
ratner  curious  thing  was  the  entry  of  the  names 
of  six  personation  agents,  four  of  whom  were 
apparently  paid  ten  guineas  each,  and  the  two 
others  eight  guineas  each.  [Gbove  J. — For  watch- 
ing the  polling  PI  He  presumed  so ;  but  although 
the  hmctions  of  a  personation  agent  would  reqmre 
a  knowledge  of  tne  voters,  for  some  mysterious 
reason  these  gentlemen  were  not  in  that  position, 
but  almost  all  were  strangers  to  the  place.  As 
many  as  four  were  attorneys  from  a  distance — a 
very  singular  fact  in  the  absence  of  explanation. 
[Grove,  J. — What  is  your  theory  ?]  I  am  sure  I 
don't  know.  I  can  propound  no  theory.  [Gbove, 
J. — One  would  thiuK  that,  whether  corrupt  or  not, 
it  would  be  to  the  interest  of  a  candidate  to  have 
persons  who  knew  something  about  the  voters]. 

Ballcmtme,  Serjt.,  dealing  with  the  question  of 
agency,  said  he  approached  that  part  of  the  case 
with  great  diffidence,  because  it  was  impossible 
not  to  notice  that  even  the  most  eminent  judges 
had  approached  it  in  the  same  spirit,  and  no  very 


clear  definitions  had  been  given.  He  apprehended 
that  the  real  fighting  question  in  the  case  would 
be  agency,  supposing  that  certain  acts  turned  out 
in  any  way  to  be  illegal ;  not  that  he  admitted  that 
there  had  been  any  such  acts.  The  only  mode  he 
was  able  to  adopt  was  the*exhaustive  process.  He 
could  tell  a  great  many  things  which  were  not 
agency,  and  bring  out  by  that  means  something 
like  a  definition  on  that  point.  Ghannell,  B., 
in  the  Shrewsbury  ease  (19  L.  T.  B^.  N.  8. 
499),  referring  to  an  argument  that  a  principal 
would  be  liable  for  the  umawf  ul  acts  of  his  agents^ 
guarded  himself  against  admitting  such  a  prin- 
ciple upon  the  ground,  he  presnmea,  that  while  it 
might  fairly  be  assumed  that  a  principal  would 
wish  a  lawful  act  to  be  performed,  nothing  could 
be  assumed  against  a  principal  in  relation  to  an 
unlawful  act.  [Gbove,  J. — The  remarks  of  Channell, 
B.,  simply  affected  the  question  how  far  canvassing 
might  prove  agency.  It  was  a  nice  point,  tram 
two  points  of  view — as  to  fact  and  as  to  the  im- 
pression which  this  case  had  produced  on  his 
mind.  He  was  afraid  that  he  did  not  understand 
the  Shrewsbury  case  in  the  sense  the  learned 
Serjeant  attached  to  it.  It  was  supposed  in  elec- 
tion cases  that  a  candidate,  having  instructed 
certain  persons  to  manage  his  election,  was  re- 
sponsible for  their  acts,  althDugh  he  might  not 
only  not  have  authorised  those  acts,  but  even  told 
his  agents  to  take  care  to  avoid  them.  Blackburn, 
J.,  in  the  Bewdley  case  (19  L.  T.  Hep.  N.  8.  676), 
said  that  an  agent  made  the  candidate  responsible 
for  the  acts  of  the  sub-agents  as  well  as  the  agent, 
even  though  the  candidate  did  not  know  and 
was  not  brought  into  personal  contact  with 
those  sub-agents.  That  applied  more  to  the 
present  case  than  anj  he  kne^r.]  He  was 
aware  that  that  question  would  arise  in  this 
case.  Having  brieny  refirared  to  the  Tamworth 
ease  (20  L.  T.  Bep.  N.  8.  181),  he  said  that 
at  Wigan,  Martm,  B.  (O'M.  &  H.  191)  said  if  be 
were  satisfied  that  the  candidate  honestly  intended 
to  comply  with  the  law,  and  meant  to  obey  it,  and 
did  not  act  contrary  to  it,  and  intended  that 
no  person  employed  in  the  election  should  do 
any  act  contrary  to  law,  he  would  not  unseat 
him,  upon  the  supposed  act  of  an  agent,  unless 
the  act  was  establisned  to  his  entire  sasisfiEM^tion. 
In   the   Londonderry  ease  (Printed  Judgments, 

J.  278)  O'Brien,  J.  quoted  some  words  of  Willes, 
.,  and  said  it  was  clear  that  the  employment 
of  a  man  as  messenger  was  not  sumdent  to 
constitute  him  an  agent,  and  would  not  con- 
cur in  the  opinion  that  any  supporter  of  a  can- 
didate who  chose  to  ask  others  for  their  votes, 
to  make  speeches  in  his  favour,  and  to  force  him- 
self upon  the  candidate,  was  an  agent,  or  that  the 
candidate  should  be  held  responsible  for  the 
acts  of  one  from  whom  he  actually  endeavoured 
to  disassociate  himself.  He  would  also  rehr 
strongly  on  the  Staletfbridge  ease  (19  L.  T. 
Bep.  N.  8. 660),  from  which  he  quoted.  [Gbovb,  J., 
— ia  another  case  Blackburn,  J.  declined  to  give  a 
definition,  saying  it  was  a  matter  of  fiact.]  d  the 
Tamworth  case,  Willes,  J.  described  treating  (20 
L.  T.  Bep.  N.  8. 181).  It  did  not  necessarily  im- 
ply anything  like  culpability.  There  could  be 
no  definition  upon  the  subject  of  agency  which 
would  be  apphcable  to  every  case,  or  probably 
even  to  any  case;  the  circumstances  of  each 
case  being  peculiar  and  more  or  less  different 
from  those  of  others.    Therefore  one  must  look 
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at  the  position  of  the  party  against  whom 
the  agency  was  sought  to  be  proved,  and  the 
TiewB  which  he  had  in  relation  to  the  election,  and 
to  any  actual  facts  which  could  be  proved  to  satis- 
fiustion.  In  dealing  with  the  Question  of  agencjr — 
which,  as  he  had  put  it,  conla  not  be  deut  with 
abstractedly  —  his  Lordship  would  seek  to  be 
assisted  by  the  manifest  motives  proved  to  be 
operating  on  the  mind  of  the  i^leged  principal.  If 
a  man  was  known  to  be  a  loose  man  in  these 
matters  at  former  elections — ^known  at  auy  time  to 
be  corrupt,  it  could  be  imagined  that  a  person 
aoting  for  him,  and  affecting  to  represent  him, 
would  part  with  money  out  of  his  own  pocket 
without  any  direct  authority,  hoping  that  he  would 
get  repaid.  On  the  other  liand,  if  it  was  shown  to 
be  utterly  impossible  that  the  money  would  be 
returned,  he  ventured  to  think  that  his  Lordship 
would  hesitate  to  assume  that  the  money  would  oe 
advanced  and  paid  away. 

Gbovb,  J. — -In  this  case  the  petitioners,  John 
Jfarshall  and  Walter  Chorley  Hrannan  pray  that 
it  may  be  determined  that  the  election  of  Henry 
James,  Q.G.,  for  the  borough  of  Taunton  on  the 
13th  Oct  1873  was  and  is  null  and  void  on  the 
grounds,  so  fiur  as  are  material  to  the  trial  had 
before  me,  that  the  respondent,  by  himself,  by  his 
agents,  or  bv  other  persons  on  his  behalf,  was 
guilty  of  bribery ;  that  by  himself  or  agents  he 
was  guilty  of  treating,  and  that  general  bribery 
and  treating  were  practised  at  the  election,  by 
reason  whereof  the  election  was  void.  In  so  far  as 
rdates  to  bribery  and  treating  bv  the  reSt)ondent 
himself,  the  learned  counsel  for  the  petitioners,  in 
his  opening  speech,  admitted  that  there  were  no 
proper  grounds  for  making  any  personal  imputa- 
tion. On  this  head  I  may  at  once  say  that 
nothing  has  transpired  in  the  course  of  the 
inquiry  to  derogate  from  the  high  character  which 
the  respondent  has  always  borne,  and  which  Her 
Majesty's  Attorney-General  ought  to  bear.  With 
regard  to  general  bribery,  treating,  and  corrup- 
tion, BO  as  to  taint  the  whole  constituency,  and 
thus  render  the  election  void,  the  point  was 
scarcely  pressed  in  the  reply  of  the  counsel  for  the 
petitioners,  and  I  am  of  opinion  that  no  such  general 
corruption  has  been  proved  in  this  case.  Undoubt- 
edly painful  disclosures  were  made  applying  to  a 
portion  of  the  constituency — small  in  reference  to 
the  whole,  but  not  absolutory  inconsiderable — ^which 
showed  by  the  mere  exhibition  of  the  witnesses 
themselves  that  there  are  a  certain  number  of 
voters  who  for  a  small  bribe  or  supply  of  drink 
would  nromise  their  votes  to  either  of  the  candi- 
dates (whether  they  would  have  kept  the  promise 
was  another  matter)  and  some  of  whom  had 
reached  the  last  stage  of  degradation  that  they 
ffloried  in  their  sluune.  I  see  no  reason,  however, 
for  coming  to  the  conclusion  that  extensive  bribery 
or  oormption  prevailed  at  the  election.  I  come 
now  to  tne  point  on  which  the  great  contest  took 
place — did  the  respondent,  not  by  himself  or  by 
any  conscious  authority,  but  by  the  bands  of  an 
a^nt  or  agents,  or  those  acting  on  his  behalf  for 
hmi  on  his  responsibility,  so  bribe  or  treat  that 
the  election  must  be  declared  void.  The  law  of 
agency  as  applied  to  election  petitions  has  been 
expressed  by  different  learned  judges.  Some  have 
likened  it  to  the  relations  of  master  and  servant, 
another  to  the  employment  of  persons  to  run  a 
race,  but  no  exact  dennition,  which  met  all  cases, 
has,  so  far  as  I  am  aware,  been  given,  and  two 


learned  judges — ^Blackburn,  J.  and  the  late  Willes, 
J. — have  pomted  out  the  difficulty  of  arriving  at 
one.  All  agree  that  the  relation  is  not  the  common 
one  of  principal  and  agent,  but  that  the  candidate 
may  be  responsible  for  the  acts  of  one  acting  on 
his  behalf,  though  the  acts  are  beyond  the  scope  of 
the  authority  given,  or  indeed  in  violation  of  his 
express  injunctions.  So  far  as  regards  the  present 
Question,  I  am  of  opinion  that  to  establish  agency 
for  which  the  candidate  would  be  responsible,  he 
must  be  proved  to  have  by  himself,  or  by  his 
authorised  a^nt,  employed  the  persons  whose 
conduct  is  impugned,  to  act  on  his  behalf,  or 
have  to  some  extent  put  himself  in  their  hands 
or  to  have  made  common  cause  with  them — all 
these  or  either  of  these — for  the  purpose  of  pro- 
moting his  election.  To  what  extent  such  re- 
lation may  be  sufficient  to  fix  the  candidate  must 
be  a  question  of  degree  and  of  evidence  to  be 
judged  of  by  the  election  tribunal  Mere  non- 
interference with  parties  who,  feeling  an  interest 
in  the  success  of  the  candidate,  may  act  in  support 
of  his  candidature,  is'  not  sufficient,  in  my  judg- 
ment, to  saddle  the  candidate  with  any  unlawful 
acts  of  which  the  tribunal  is  satisfied  he  or  his 
authorised  agent  is  ignorant.  It  would  be  vain  to 
attempt  an  exhaustive  definition,  and  possibly 
exception  might  be  taken  to  the  approximate  limi- 
tations which  I  have  endeavoured  to  express.  It 
must  also  be  borne  in  mind  in  these  cases  that' 
although  the  object  of  the  statute  by  which  the 
tribunal  of  election  judges  was  created  was  to  pre- 
vent corrupt  practices,  still  the  tribunal  is  a 
judicial  and  not  an  inquisitorial  one ;  it  is  a  court 
to  hear  and  determine  according  to  law,  and  not  a 
commission  armed  with  powers  to  inquire  into 
and  suppress  corruption.  To  use  the  langufu^e  of 
that  eminent  jud^  the  late  Mr.  Justice  Wules, 
"  No  amount  o£  evidence  ought  to  induce  a  judicial 
tribunal  to  act  upon  mere  suspicion,  or  to  imagine 
the  existence  of  evidence  which  might  have  been 
given  by  the  petitioner,  but  which  he  has  not 
thought  it  to  his  interest  actually  to  bring  forward, 
and  to  act  upon  that  evidence,  and  not  upon  the 
evidence  wnich  really  has  been  brought  forward." 
The  second  principle,  which  is  more  particularly 
applicjftble  to  circumstantial  evidence,  is  this,  that 
the  circumstances  to  establish  the  affirmative  of  a 
proposition  where  circumstantial  evidence  is  relied 
upon  must  be  all  proved.  Baron  Martin  had 
said  that  he  would  not  act  upon  anything  as  to 
which  there  possibly  might  be  a  mistake  or  error, 
but  that  he  thought  it  right,  when  an  election  was 
sought  to  be  impeached,  not  because  of  an  act  done 
by  the  candidates,  but  for  an  act  which  the  candi- 
dates had  forbidden,  to  reauire  to  be  convinced 
that  the  act  relied  upon  by  the  petitioners  to 
unseat  actucdly  took  place,  and  that  if  he  were 
satisfied  that  the  candidates  intended  honestly  to 
comply  with  the  law  and  meant  to  obey  it,  and  to  do 
no  act  contrary  to  law,  their  ver^  desire  and 
object  being  that  the  election  proceedmgs  should  be 
pure  and  honest,  he  would  not  unseat  such  persons 
on  the  supposed  act  of  an  agent  unless  there  were 
as  he  beheved,  circumstances  consistent  with  the 
affirmative,  and  that  there  must  be  some  one  or 
more  circumstance  believed  by  the  tribunal,  if  you 
are  dealing  with  a  criminal  case,  inconsistent  with 
any  reasonable  theory  of  innocence;  and  when 
you  are  dealing  with  a  civil  case  (otherwise  ex- 
pressed, though  probably  the  result  is  for  the  most 
part  the  same),  proving  the  probability  of  the 
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affirmatiye  to  be  so  mach  stroD^er  than  that  of 
the  negative  that  a  reasonable  mind  would  adopt 
the  affirmative  in  preference  to  the  negative." 
Baron  Martin  says,  "  I  will  not  act  npon  anything 
as  to  which  there  possibly  may  be  a  mistake  or 
eiTor ;  but  I  think  I  do  right  when  an  election  is 
sought  to  be  impeached,  not  because  of  an  act 
done  by  the  candidates  themselves,  but  for  an  act 
which  they  have  forbidden,  in  requiring  to  be  con- 
vinced beyond  possibility  of  error  that  the  act 
relied  upon  by  tne  petitioners,  which  is  to  unseat 
the  members,  did  actually  take  place.  If  I  am 
satisfied  that  the  candidates  intended  honestly  to 
comply  with  the  law,  and  meant  to  obey  it,  and 
that  they  themselves  did  not  act  contrary  to  the 
law,  their  design  and  object  being  that  the 
proceedings  in  reference  to  the  election  should 
be  pure  and  honest,  I  will  not  unseat  such  per- 
sons upon  the  supposed  act  of  an  agent  unless 
the  act  is  established  to  my  entire  satisfaction." 
He  says  in  another  place,  "  I  think  I  am  justified 
when  I  am  about  to  apply  such  a  law,  in  requiring 
to  be  satisfied  beyond  all  reasoni^le  doubt  that  the 
act  of  bribery  was  done,  and  tlwt  unless  the  proof 
is  strong  and  consistent,  I  should  say  very  strong 
and  very  cogent,  I  ought  not  to  affect  the  seat  <S 
an  honest  and  well-intentioned  man  by  the  act  of  a 
third  person.  When  I  came  to  apply  my  mind  to 
the  evidence,  I  should  require  to  see,  in  the  first 
place,  that  there  is  agency.  In  the  second  place,  I 
should  require  to  be  satisfied  and  certain,  that 
there  could  be  no  mistake  with  respect  to  the 
alleged  act."  Now  without  expressing  myself  in 
equally  strong  terms  with  those  used  by  the 
learned  judge  last  quoted,  I  am  at  all  events  of 
opinion  that  the  evidence  of  corrupt  practice  must 
establish  affirmatively  to  the  reasonable  satisfac- 
tion of  the  judge  that  the  acts  complained  of  were 
done.  I  now  proceed  to  consider  the  evidence  in 
this  case.  A  man  of  the  name  of  Bollinss,  whose 
acts  of  bribery  and  treating  were  compuuned  of, 
was  stated  to  have  been  seen,  and  witnesses  were 
called  who  said  that  they  had  seen  Boiling,  either 
accompanying  Sir  Henry  James  dunng  his 
actual  canvass,  or  so  in  company  with  him 
as  to  lead  to  a  reasonable  inference  that  he  was 
aiding  him  in  his  canvass.  The  best  of  these 
witnesses  was  Sarah  Ward,  who  seemed  a  respect- 
able woman,  and  was  very  positive ;  but,  on  cross- 
examination,  she  admitted  that  she  had  only  seen 
their  backs.  The  other  evidence  was  slender ;  and 
after  Sir  Henrv  James  had  been  examined  and 
most  emphatically  contradicted  it,  and  even  stated 
that  if  he  had  met  Boilings  in  the  stroet  he  did 
not  know  him,  and  that  n^ost  certainly  he  never 
canvaesed  with  him  or  with  his  sanction  for  him, 
it  was  admitted  by  the  counsel  for  the  petitioners 
that  the  fair  result  of  the  evidence  was  that  there 
was  rot.  enough  to  8ati.sfy  me  of  any  agency, 
dednoed  from  personal  canvass  with  the  candi- 
date himself;  and  this  admission  was  carried  to 
other  persons  in  the  same  category,  and  I 
decide  tnat  on  the  whole  case  there  was  no  rea- 
sonable evidence  to  satisfy  me  of  agency  by  per- 
sonally accompanying  the  candidate  on  his  can- 
vass. It  was  admitted  on  behalf  of  Sir  Henry 
James  that  Mr.  Burman,  a  saddler,  resident  in 
this  town,  was  in  the  fullest  sense  his  agent,  and 
one  for  whose  acts  he  was  responsible.  On 
behalf  of  the  petitioners,  an  innkeeper,  named 
Smith,  was  called,  who  deposed,  so  far  as  his 
relations  with  Burman  personally  were  concerned, 


that  being  sued  for  28Z.,  he  went  to  Burman  and 
asked  for  assistance,  and  that  Burman  referred 
him  to  Boilings.  He  further  states  that  ha, 
Burman,  referred  to  the  election,  but  not  particu- 
larly, that  he.  Smith,  said  he  would  support  Mr. 
James  if  he  could  get  the  assistance  he  required, 
that  before  the  election  he  had  a  conversation  with 
Burman,  and  asked  him  if  it  was  rijzht  for  him  to 

So  on  drawjn^  beer  at  ^e  order  of  Soilings ;  that 
iurman  said  it  was  eU  right :  "  You  go  on  draw- 
ing and  you   shall  be  made   all    right"    That 
Burman,  m  reference  to  a  transaction,  presently 
to  be  spoken  of,  between  Smith  and  BoUings,  and 
alleged  to  be  corrupt,  said  there  must  be  some 
security  as  a  matter  of  form.    That  with  reference 
to  the  same  transaction  Burman  said,  "  I  will  see 
Boilings  and  make  it  all  right."    Smith's  trana* 
actions  with  Boilings  and  ms  wife  were,  stating 
them  shortly,  that  Boilings  advanced  him  161.  oa 
the  security  of  some  timber,  which  was  stated 
to  be  a  mere  matter  of   form,  and  which    in 
his    first    day's    evidence,    he,    to    my    mind, 
obviously   put  forward   as   a   bribe   under   the 
form   of   a   business    transaction,    but    on    the 
second  day  he  alleged  that  it  was  a  real  business 
transaction,  though  he  admitted  that  the   loan 
influenced  his  vote.    A  further  corrupt  transaction 
deposed  to  by  Smitl)  and  his  wife,  and  partly  cor- 
roborated by  his  daughters,  was  a  payment  of  51. 
for  drink  to  be  supplied,  and  which  was  alleged  to 
be  supplied  to  voters.    It  was  also  shown  that 
Mrs.  Smith  had  paid  about  the  time  a  52.  note  to 
a  respectable  witness  named  Barridge,  but  aa  this 
was  not  identified  with  any  note  shown  to  have 
been  in  the  possession  of  Boilings,  it  could  hardly 
be  called  a  corroboration.    It  was  further  said  thi^ 
to  avoid   detection    Boilings  had  suggested  an 
alteration  in  a  bill,  so  as  to  apply  the  oalance  of 
the  payment  of  the  51.,  for  which  credit  was  given, 
to  the  expenses  of  the  hustings  which  Smith  had 
constmcted  for  Boilings,  and  which  alteration  was 
made.     It   will    be   obvious   that   Smith   came 
forward    under    ciroumstancqs,   to    throw     the 
greatest  suspicion   on  his  testimony;    he  came 
forward   as   an    informer  to   corrupt   practioes 
in    which    he    had    been    a    party.     He    had 
induced    his    daughter    knowingly   to   make   a 
false  and  fraudulent  alteration  in  a  bill  to  enable 
Boilings  to  obtain  repayment  from  the  respondent, 
or  from  some  agent  of  nis,  on  false  nretenoes,  and 
he  also  admitted  having  bribed  nve  voters  by 
money,  supplied  by  a  Mr.  Small.    He  was  further 
shown  to  be  in  the  power  of  Mr.  Brannan,  one  of 
the  petitioners,  who  held  a  bill  of  sale  from  him, 
and  his  antecedents,  so  far  as  pecuniary  transac- 
tions went,  were  far  from  satisfactory.    I  have, 
therefore,  to  look  at  his  evidence,  not  as  that  of  a 
credible  witness,  but  to  examine  if  it  were  circum- 
stantially true,  or  likely  to  be  invented.    It  was 
corroborated  by  his  wife  in  many  particulars,  to 
whom  some  of  the  above  observations  apply,  and 
to  some  extent  by  two  daughters,  aged  respec- 
tively fourteen  and  seventeen,  one  of  whom  said 
she  saw  Boilings  give  a  5L  note  to  her  mother, 
who  opened  it,  and  showed  it  to  her.  Boilings 
telling  her   mother  to  keep  it  quiet;    and  t£e 
other  stated  that  she  prepared  the  altered  biU 
knowing  the  object  of  the  alteration,  and  that  she 
prepared  three  bills  with  and  without  the  credit 
of  the    61.,    after   having    made    her   statement 
to  Mr.  Blake,  the  attorney  for  the  petitioners — 
the  original  bill  said  to  be  entered  in  a  book, 
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and  the  other  parporting  to  be  a  copy  of  that 
said  to  be  declined  by  Bo11iii|;8;  and  the 
third  was  said  to  be  altered  at  BoUmfl^'s  sugges- 
tion. This  last  was  marked  B,  and  tiiis  only  was 
admitted  by  Boilings  to  have  been  received  by 
him.  In  support  of  Smith's  veracity  it  was  al- 
leged that  his  wife  had  detected  a  conspiracy  in 
some  way  to  injure  a  Dr.  Farrant  and  a  Mr. 
Brannan  (at  least  so  far  as  I  understood  it),  this 
Mr.  Brannan  being  one  of  the  petitioners,  and  that 
the  latter  got  possession,  apparently  through  a 
man  named  Herbert  Poole,  of  the  main  facts  re- 
lating to  Smith's  conduct,  and  that  thus  he  was 
forced,  as  it  were,  against  his  will,  to  give  evidence. 
But  as  it  was  admitted  by  petitioner's  counsel  that 
this  5Z.  was  paid  by  Dr.  Farrant  and  Mr.  Brannan 
to  Poole,  and  as  neither  Farrant,  Brannan,  nor 
Poole  were  called  as  witnesses  for  either  side,  the 
matter  remains  a  mystery  and  unexplained.  Smith 
also  deposed  to  having  received  from  Mr.  Small,  a 
timber  merchant,  who  lived  at  Bridgewater,  but  had 
a  house  at  Taunton,  a  sum  of  82.,  oL  of  which  he 
paid  in  bribes  to  voters — two  of  whom  he  named. 
and  the  remaining  21,  he  said  he  gave  into  his 
wife's  custody.  Mr.  Small  was  said  by  the  peti- 
tioner's counsel  to  have  disappeared.  I  stated  that 
upon  proper  affidavits  I  would  grant  an  order  for  his 
appearance.  This  was  not  applied  for,  nor  was  he 
called  on  his  suhpcena,  so  that  there  is  no  evidence 
at  all  to  connect  him  with  the  respondent,  even 
assuming  Smith's  evidence  to  be  true.  One  of  the 
five  men  said  to  have  been  bribed  was  called,  but 
his  evidence  appeared  to  me  utterly  unworthy  of 
credit.  In  aadition  to  what  I  may  term  the 
Smith  case,  evidence  was  adduced  to  show  that 
Boilings  had  treated  to  a  small  extent,  and  made 
corrupt  promises  of  bribes  to  voters,  and  to  con- 
nect him  with  the  respondent,  he  was  said  to  have 
been  seen  frequently  in  company  with  Burman ;  it 
was  said  also  that  he  was  seen  to  go  with  him  in  and 
out  of  certain  rooms,  caUed  committee  rooms  (Sir 
Henry  James  had  no  committee  in  the  ordinary 
election  sense  of  the  term),  where  registers  of 
voters  were  kept,  both  in  the  day  and  in  the  night. 
It  would  take  too  long  minutely  to  dissect  this  evi- 
dence, some  of  it  was  of  little  ^ue,  some  of  it  was 
given  apparently  very  &irly .  One  witness,  Jane  Cox, 
whose  evidence  certainly  impressed  me  very  much, 
was  shown  by  the  burial  and  grave  certificates 
either  to  have  perjured  heruelf,  or  to  have  been  so 
grossly  mistaken  as  to  dates,  as  to  make  her 
evidence  of  no  value.  It  is  also  to  be  observed 
that  though  doubtless  many  of  the  witnesses 
speak  to  different  times,  yet  many  of  the  observa- 
tions might  apply  to  the  same  time,  as  the  dates 
were  by  many  of  the  witnesses  not  accurately 
fixed,  and  the  occasions  mi^ht  therefore  appear  in 
the  evidence  to  be  multiplied  by  the  same  trans- 
action being  spoken  to  by  different  witnesses. 
Some  of  the  witnesses  speak  to  seeing  them  go 
into  the  room  at  a  period  before  the  Key  of  the 
Toom  was  given  up  by  the  owner,  Dr.  Cornish,  and 
the  room  taken  possession  of  for  the  use  of  the  re- 
spondent. Other  evidence  of  small  bribes  and  offers 
of  bribes  and  treating  was  adduced  by  the  peti- 
tioners, as  committed  by  Stuckey  and  Giovier,  who 
were  said  to  be  agents  for  whom  Sir  Henry  James 
was  responsible.  The  best  of  those  cases  was  that 
deposed  to  by  a  man  named  James  Mogg,  formerly 
in  the  Artillery,  but  who  had  received  bis  discharge 
with  the  highest  character,  and  who  gave  his  evi- 
dence with  remarkable  apparent  truthfulness.   He 


stated  that  on  opening  the  door  of  a  cellar  he  un- 
expectedly came  upon  Govier,  and  a  voter,  and 
overheard  a  conversation  which,  if  he  be  accurate, 
amounted  to  a  promise  of  a  bribe.  I  believe  in 
the  witness's  nonesty,  and  curious  as  the 
story  is,  I  am  inclined  to  believe  in  his 
accuracy,  and,  that  being  so,  small  as  the  incident 
is,  the  question  of  Sir  Henry  James's  seat  might 
in  this  case  depend  on  the  question  of  Gk)vier's 
agency.  No  evidence  of  his  agency  was  given  by 
the  petitioners  beyond  his  having  paid  three  wit- 
nesses small  sums  for  services  connected  with  Sir 
Henry  James's  candidature.  I  shall  speak  further 
on  or  the  question  of  Grovier's  agency.  Such 
was  an  outline  of  the  petitioner's  case,  and 
no  doubt  a  primd  facie  case,  which  cer- 
tainljr  made  an  impression  upon  me,  was  made, 
viewmg  in  the  hght  of  probabilities  the  evi- 
dence, which,  from  the  character  of  the  wit- 
nesses— at  least  many  of  the  witnesses — could  not 
be  regarded  as  altogether  incredible.  Upon  Mr. 
Serjt.  Ballantine  opening  the  case  for  the  respon- 
dent he  said  nothing  of  calling  Boilings  as  a  wit- 
ness. Boilings  was  president  of  a  society  called 
the  Agricultural  Labourers*  Union,  connected  with 
the  London  Labour  Bepresentation  League,  two 
delegates  of  which  have  been  shown  to  have  come 
with  the  privity  and  aid  of  Boilings  to  speak  sX  the 
election,  apparently  in  favour  of  the  respondent's 
candidature.  He  was,  therefore,  not  an  adverse 
vritness,  and  though  the  question  of  agsncy  did  not 
depend  on  the  veracity  of  his  (Boliings's)  testi- 
mony, the  not  calling  him  made  it  seem  so  pro- 
bable that  those  who  instructed  the  learned  counsel 
feared  dama^g  disclosures  from  him  as  to  his 
connection  with  the  respondent,  or  with  Burman, 
that  I  suggested  to  the  learned  serjeant  that 
his  evidence  might  be  of  importance.  Boilings 
was  called,  and  I  have  no  reason  to  regp^t  my 
interposition,  as  the  truth,  I  believe,  has  more 
fully  appeared.  For  the  respondent  were  called 
himself,  Mr.  Biron,  BoUings,  Burman,  Cornish, 
Collard,  who  contradicted  Jane  Cox,  and  Turner, 
whoso  name  has  been  mentioned,  besides  the 
Vicar  of  Taunton,  to  contradict  some  evidence  of 
general  drunkenness.  -  Sir  Henry  James  disproved 
to  my  entire  satisfacticn  any  agency,  by  canvass- 
ing, on  the  par^  of  Boilings,  Turner,  Stuckey,  and 
Gtovier,  and  as  far  as  he  was  concerned  he  aenied 
all  agency  but  that  of  Mr.  Burman.  Boilings 
contradicted  Smith  emphatically,  stating  that  the 
timber  transaction  was  a  pure  business  sale,  and 
that  he  had  only  received  one  account,  viz.,  that 
with  the  charge  of  6L  6«.  for  the  hustings.  He 
denied  the  treating,  except  that  he  might  have 
given  half  a  crown  once  or  twice  to  people  at 
public  houses,  and  stated  that  what  he  had  done 
in  furtherance  of  Sir  Henry  James's  candidature 
was  done  because  he  thought  that  candidature 
most  in  furtherance  of  working  men's  interests, 
of  whom  he  considered  himself  a  representa- 
tive. He  denied  all  relations  with  Burman 
except  casual  meetings.  Some  points  of  his 
evidence  in  cross  •  examination  were  not  satis- 
factory. He,  however,  showed  by  vouchers 
that  he  had  dealing  to  a  tolerable  extent— oue 
series  of  accounts  with  a  London  fruiterer  amount- 
ing to  94{.  Mr.  Burman  was  then  called,  and  fira\e 
his  evidence  in  a  singularly  candid  and  apparently 
truthful  manner,  producing  his  books,  counter- 
foils, &c.,  and  shrinking  from  no  inquiry  in  the 
searching  cross-examination  to  which  he  was  sub- 
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jeoted.    He  also  exhibited  vndicia  of  veraoity  in 
rnddental  matters — ^he  had  seemingly  not  looked 
over  his  books  for  the  purpose  of  his  examination, 
and  he  forgot  many  points  which  on  further  con- 
sideration he  explaineid ;  he  made  admissions  which 
might  have  seemed  prymd  facie  to  bear  against 
himself,  and  he  was  evidently  a  most  truthful  and 
honest  witness,  or  a  consummate  actor ;  no  hint  or 
insinuation  was  made  as  to  anything  injurious  to 
him  in  his  antecedents ;  he  admitted  havinff  had 
three  short  interviews  with  Smith,  which  he  ex- 
plained, and  he  entirely  denied  the  portions  of 
Smith's  evidence  which  implicated  him  directly. 
He  sa.d  that  he  had  had  a  dispute  with  Smith  with 
reference  to  a  Chancery  suit,  and  had  accused 
Smith     of     finiud,    so     that     their     relations 
were,   according  to  him,  anything  but  amicable, 
and  that  on  his  refusal  dt  an  applioation  by  Mrs. 
Smith  to  assist  her  husband,  vmen  as  she  told 
him  he  was  going  to  be  taken  into  custody  bv 
Boilings  for  taking  the  timber,  sheprotested  with 
an  oath  that  she  would  unseat  Sir  Henry  James,  a 
statement  which  she  virtually  admitted,  only  deny- 
ing the  oath.     He  also  stated  that  he  had  seen 
Boilings  but  rarely  during  the  election,  and  had 
not  employed  him  directly  or  indirectly  in  its  pro- 
motion.    It  will  be  obvious  that  this  case  does 
not  necessarily  depend  on  the  veracity  of  Smith 
or  BoUings  further  than  in  so  &r  as  the  former 
directly  contradicts  Mr.  Burman,  and  though  it  is 
due  to  Boilings  to  say  that  bis  antecedents  and 
the  circumstances  under  which  he  appeared  were 
&r  more  &vourable  than  those  of  Smith,  I  hesitate, 
for  reasons  which  it  would  take  very  long  to  ex- 
plain, to  decide  between  them,  and  it  is  unnecessaiy 
for  the  decision  of  this  case.    As  to  the  statements 
of  Smith  directly  implicating  Mr.  Burman,  they  are 
uncorroborated.  I  believe  the  wife  says  he  mentioned 
having  seen  Mr.  Burman,  but  that  corroboration 
is  infinitesimal — it  is  enough  to  say  that  if  I  believe 
Mr.  Burman's  evidence  aU  agency  traced  through 
him  is  displaced,  and  I  do  believe  Mr.  Burman's 
evidence.    I  cannot  imagine  that  such  unassail- 
able evidence  is  a  piece  of  accomplished  acting ; 
and,  if  it  were  so,  ne  would  not  be  likdy  to  be  a 
man  who  would  put  himself  in  the  power  of  such 
a  man  as  Smith,  and  for  a  very  trifimg  considera- 
tion. With  regard  to  the  cases  of  Turner,  Stuckey, 
and  Govior,  I  am  inclined  to  believe    Turner  s 
evidence ;  and  thouffh  I  regret  that  Stuckey  and 
Govier  were  not  called,  I  am  of  opinion  that 
neither  they  nor  Turner  were  proved  to  be  agents 
for  whose  acts  the  respondent  was  responsible. 
Gk>vier   was   seated   by   Mr.    Burman   to  have 
assisted  him  as  volunteer  in  paying  some  of  the 
petty  cash  accounts ;  but  there  was  no  evidence  in 
my  judgment  to  fix  him  with  agency  in  promoting; 
the  respondent's  election,  even  giving  a  wide  lati- 
tude to  the  relation.     One  other  point  was  urged 
much  more  in  reply  than  in  opening  the  peti- 
tioners' case,  by  Mx.  BusseU,  that  the  respondent 
and  his  agents,  by  having  mixed  themselves  up 
with  and  availed  themselves  of  the  aid  of  mem- 
bers of  the    Labour   League, .  were   bound    by 
their    acts    as     by     the    acts    of    agents.      I 
do    not    find    that    any    of    the    corrupt    acts 
charged   were   shown  to  have  been  committed 
by  the  Labour  League  as  a  bodv,  or  by  any  repre- 
sentative of  theirs,  and  I  am  further  of  opinion 
that  neither  the  respondent  nor  Mr.  Burman  did 
more  than  not  interfere  with  persons  who  were 
assisting  the  candidate  for  motives  of  their  own. 


Mr.  Burman,  it  is  true,  paid  a  printer's  bill 
some  items  in  it  which  nad  been  ordered  by  the 
Labour  League,  but  they  were  not  ear  marked, 
and  I  believe  his  statement  that  he  was  ignorant* 
up  to  the  time  of  his  examination,  that  he  had 
paid  for  them.  I  am  therefore  of  opinion  that  the 
petitioners  have  failed  to  prove  agency,  and  that 
Sir  Henry  James  was  duly  elected,  and  I  shall 
report  to  that  effect  to  the  Speaker.  There  are 
some  matters  oonneoted  with  this  petition,  and 
the  mode  of  obtaining  evidence  in  support  of  it» 
which  call  for  remark.  Mr.  Marshall  s  condnot 
was  not  assailed^-all  that  he  was  reproached  with 
was  putting  himself  too  carelessly^  and  without 
inquiry,  into  the  hands  of  others.  With  regard  to 
Mr.  Brannan,  his  pecuniary  relations  with  Mr. 
Smith,  and  his  joining  with  Dr.  Farrant,  in  giving 
15L  to  Poole,  were  apologised  for  by  his  counsel  in 
the  opening  of  the  case.  Some  most  unpleasant 
disclosures  were  made  by  witnesses  called  by  the 
petitioners  as  to  the  mode  in  which  evidence  had 
oeen  collected  in  an  improper  way  by  three  men, 
Ilbillips,  WooUey,  and  Barham,  and  though  the 
witnesses  were  some  of  them  very  unreliable,  still 
the  charge  being  broadly  made,  and  no  attempt 
being  made  to  answer  or  explain  them,  neither  of 
the  three  men  I  have  mentioned,  nor  Mr.  Blake 
being  cidled  or  even  tendered  for  cross-examination, 
the  impression  left  on  my  mind  was  a  painful  one. 
I  have  not,  however,  to  try  this  issue,  and  the  only 
bearing  it  can  have  on  this  inquiry  is  on  the 
question  of  costs.  Mr.  Ellis,  the  London  agents 
appears  not  to  have  participated  in  the  proceedings 
to  which  I  refer.  Mr.  Blake,  the  country  solicitor, 
is  a  very  young  man,  but  he  is  responsible  for  the 
conduct  of  the  petition,  and  taxing  the  whole 
matter  into  consideration,  I  am  quite  dear  that 
there  is,  to  say  the  least,  nothing  to  take  the  case 
out  of  the  usual  rule,  that  costs  follow  the  event, 
and  I  adjudge  that  Uiey  be  home  and  paid  by  the 
petitioners. 

Satwrdayt  Jan,  17, 1874i. 

The  Poit'offiee  will  not  he  ordered  to  produce  for 
inspection  telegrams  sent  by  and  to  candidates  and 
thevr  aqents  wUess  strong  grotmds  a/re  shoum  why 
the  judge  should  interpose  his  OAdhoriiy. 
BusseU  said  that  a  question  would  arise  as  to  the 
production  of  certain  telegrams  on  certain  dates, 
which  were  now  here  on  svhpcena.  They  had 
reasons  for  the  inspection  of  those  telegrams.  The 
officials  were  very  properly  unwilling  to  let  them 
be  sent  unless  required  for  a  judicial  inquiry.  The 
course  pursued  at  the  Bridgwater  inqiury  was  to 
allow  one  counsel  on  each  side  to  examine  them. 
[Gkove,  J. — It  is  a  somewhat  awkward  thing 
without  showing  strong  grounds.  It  is  important 
that  the  privacy  should  be  kept  up.]  This  course 
keeps  up  the  privacy.  [Gsovs,  J. — I  don't  like 
the  idea.  I  think  there  should  be  some  limit  to 
the  examination.  It  is  almost  like  asking  a  post- 
man to  open  private  letters.]  I  oannot  con- 
ceive why  there  would  be  any  difficulty.  [Gboti, 
J. — I  can;  it  is  analogous  to  the  Fost-offioe-J 
Befoie,  when  telegrams  were  sent  through  the 
agency  of  private  companies,  they  were  equally 
bound  in  honour,  unless  the  telegrams  were  re- 
quired for  judicial  inquiries,  not  to  disclose  the 
contents ;  and  there  is  no  obligation  binding  upon 
the  Government  which  was  not  binding  upon  them. 
We  have  a  perfect  right  to  call  for  every  com* 
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nmnioation  to  and  from  candidates  and  agents. 
[Gboye,  J. — But  yon  mast  prove  the  ai^ncy. 
The  rule  if  laid  down  may  be  of  great  importance. 
I  Bhonld  like  to  take  the  opinion  of  the  two  other 
election  judges,  and  that  I  cannot  do  before 
Tuesday. J  If  the  rule  of  exclusion  should  be  laid 
down  it  would  open  a  very  wide  door  for  frauds 
and  contrivances.  [Gaovs,  J. — I  am  not  aware  of 
any  power  to  produce  documents  on  suhpoena  for 
inroection,  but  only  for  evidence.  What  do  you  ask 
for  r]  Any  telegrams  to  and  from  the  persons 
whom  we  allege  to  have  been  acting  as  agents  in 
the  election.  I  should  suggest  that  we  furnish  a 
list  of  persons,  to  and  from  whom  we  say  tele- 
grams have  passed. 
BaUaniinet  Serjt. — ^We  do  not  at  all  ooncur. 

Tuesday,  Jan.  20,  1874 

Gbovb,  J. — I  have  received  an  answer  from  my 
learned  brothers  whom  I  had  consulted  respecting 
the  matter  of  the  telegprams,  and  their  opinion  is 
▼ery  strong,  coinciding  with  the  opinion  I  rather 
intimated  on  Saturday,  that  I  ought  not,  decidedly 

2ht  not,  to  interfere  to  compel  the  Post-office 
lials  to  produce  these  telegrams.  I  don't  wish 
to  go  into  the  reasons  for  the  decision,  and  for  this 
.reason,  that  I  am  not  by  this  saying  that  a  case 
may  not  arise  where  strongly  specific  grounds 
are  shown  in  which  a  Jud^  may  interpose  his 
authority,  but  certainly  this  is  not  such  a  case.  I 
am  merely  saying  this  to  prevent  this  decision 
operating  in  other  cases. 

Russeu, — There  are  one  or  two  particular  tele- 
grams as  to  which  we  should  have  desired  to  make 
a  specific  inquiry,  but  unless  we  ^ot  a  full  right  of 
inspection  of  any  tele^prams  passmg  through  per- 
sons who  are  agents  in  this  matter  it  woula  be 
practically  useless,  and  therefore  I  shall  make  no 
application  to  vour  Lordship. 

&R0VE,  J. — I  take  it  that  the  Post-office  official 
who  came  here  declines  to  produce  the  telegrams 
on  his  own  authority.  If  on  any  occasion  these 
officials  chose  to  do  acts  of  their  own  accord  it 
most  be  upon  their  own  responsibility.  I  don't 
compel  or  invite  them  to  do  it. 


Monday,  Jan.  19, 1874. 

It  i»  not  open  to  petitionere  to  show  thai  persons 
employed  by  the  respondent  at  the  election  which 
i»  the  subject  of  the  inquiry  were  charged  with 
corrupt  pra^Uices  at  a  prior  election  to  the  know- 
ledge of  the  respondent,  the  ^Otion  with  reference 
to  sitch  prior  election  havina   been  disposed  of 
without  any  decision  having  oeen  arrivea  at  with 
reference  to  such  charge. 
Sebjeant  Edwa&d  William  Oox  was  the  first  wit- 
ness placed  in  the  box. 
Btusell :  Yon  attend  here  npon  subpcsna  ?— I  do. 
Ton  were   in  1868  ConseryatiYe   candidate   for   the 
botoitf  h  of  Tannton  P—Tee. 

AnoT,  as   we  know,  the  other  oandidatea  were  Mr. 
Barolay  and  Mr.  James  in  the  Idberal  interest  ?— They 


Ton  had  previonsly  been  a  candidate  in  the  Conser* 
▼atiTe  interest  in  the  election  of  1865  ?— I  had. 

After  the  election  of  1865  Lord  William  Hay  and  Mr. 
Barolay  were  retnmed  in  the  Liberal  interest  ?— They 


Do  yon  recollect  whether  there  was,  in  the  first  in- 
stance,  a  petition  presented  against  Mr.  Barolay,  which 
was  afterwards  withdrawn— at  the  1865  election  ?— Yes. 

BaUantine,  Ser}t,,  objecced  to  the  reception  of 
the  evidence.    [Geovb,  J.  —  I  cannot  take  any 


more  than  that  the  petition  was  withdrawn.  It 
seems  to  me  that  if  any  arrangement  was  made  it 
is  contrary  to  the  spirit  of  the  Act.]  I  understand 
that  mv  learned  friend  is  speaking  of  the  election 
of  1865.  [Geove,  J. — How  do  you  propose  to 
make  the  evidence  relevant,  Mr.  BusseliP] 

Bussell  replied  that  he  was  going  to  put  in  a 
copy  of  the  proceedings,  the  petition  itself,  the 
particulars  delivered  by  the  then  petitioners  who 
orouffht  the  petition  at  the  instance  and  expense 
of  the  present  respondent.  He  would  iden- 
tify the  names  of  those  persons  in  the  petition 
charged  with  corrupt  practices  with  those  retained 
by  the  present  respondent  ;  also  a  copy 
of  the  recriminatory  chaises  to  show  that 
the  persons  involved  in  those  charges  had 
also  oeen  retained  on  the  present  occasion. 
[Gbovs,  J. — ^Is  it  to  be  assumed  that  because  a 
person  was  charged,  for  aught  we  may  know 
wrongly,  with  corrupt  practices,  it  is  evidence  to 
damage  his  character  in  future  proceedings?] 
The  way  in  which  it  is  sought  to  use  it,  and  wears 
bound  to  urge  it,  is  that  the  proceedings  on  that 
occasion  ougnt  to  have  put  the  respondent  and  his 
agents  and  advisers  on  their  guard  as  to  the 
character  of  the  persons  they  employed.  [Geove, 
J. — How  do  I  know  that  it  did  not  put  them  on 
their  guard  P]  Because  those  persons  charged  on 
that  occasion  were  asain  employed  on  the  present 
occasion.  [Gkove,  J. — But  it  is  not  decided  at 
present  whether  they  were  corrupt  or  not.  Ton 
assume  that  because  the^  were  charged  with  being 
corrupt  on  the  last  occasion,  they  must  be  corrupt 
now.]  I  don't  ask  your  Lordship  toassumeanything, 
only  to  say  that  this  is  evidence  which  should  tend 
to  bring  your  mind  to  a  certain  conclusion. 
[Grove,  J. — ^Whatever  suspicion  I  may  have  in  my 
mind  I  can  only  admit  what  is  legal  evidence,  but 
you  may  say  that  people  would  not  charge  people 
with  being  corrupt  unless  they  had  some  firround 
for  it.  I  have  not  a  tittle  of  evidence  that  they 
were  corrupt.  The  law  assumes  that  every  man  is 
innocent  until  he  is  proved  guilty,  and  you  are  now 
asking  me  to  assume  that  they  are  corrupt.]  I  am 
only  respectfully  submitting  the  fact  that  certain 
persons  were  charged  by  the  present  respondent 
m  the  particulars  delivered  against  Serjeant  Coz  as 
having  been  guilty  of  corrupt  practices,  and  that 
that  IS  evidence  implicating  the  respondent  as 
having  a  knowledge  that  they  were  corrupt  persons. 
[Gbove,  J. — I  cannot  possibly  admit  that  without 
going  into  a  whole  collateral  inquiry  into  the  cir- 
cumstances which  led  to  these  cnarges,  and  why 
the  petition  was  witbdravm ;  and  that  would  seem 
to  be  an  endless  inquiry,  and  would  occupy  perhaps 
another  fortnight.]  "What  I  want  to  convey  to  your 
Lordship  is,  that  in  the  petition  presented  the  re- 
spondent was  the  moving  party,  that  he  was  a  party 
to  the  whole  of  the  proceedings,  that  that  inquiry 
was  conducted  at  his  cost,  and  that  his  agents, 
employed  in  the  furthering  of  that  petition, 
delivered  particulars  incriminating  certain  per- 
sons in  corrupt  practices.  I  propose  to  prove 
that  amongst  the  persons  so  included  in  these 
particulars  are  persons  as  to  whom  we  have 
already  given,  and  with  respect  to  whom  we  shall 
give,  further  evidence  as  to  corrupt  practices  in 
the  present  petition.  I  have  considered  it  very 
anxiously,  and  I  should  not  offer  this  evidence 
unless  I  was  bound  to  do  so.  I  also  propose  to 
prove  to  your  Lordship  that  at  the  end  of  the 
petitioners'  case  the  defendant  in  the  petition  did 
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not  go  into  the  case,  that  the  Judge  made  an 
order  that  the  respondent  shonld  pay  the  costs, 
and  that  that  order  has  not  been  acted  upon,  bat 
that  the  present  respondent  bore  the  costs  of  the 
first  petition. 

W.  G.  Harrison. — Acting  on  behalf  of  the  peti* 
tioners  in  this  case  I  shonld  extremely  regret  to 
seem  to  press  any  evidence  on  this  pomt  nndnly, 
but  the  way  in  which  it  occurs  to  my  mind  is  this 
— that  the  employment  of  agents  known  to  be 
corrupt  is  in  itself  an  ofience,  as  showing  cor- 
ruption on  the  part  of  the  persons  so  employing 
them.  I  submit  the  evidence  is  admissible  if  we 
can  show  that  on  a  previous  occasion   certain 

Sersons  were,  with  the  knowled^  of  the  respon- 
ent,  charged  with  corrupt  practices,  at  a  previous 
election  in  which  he  was  concerned ;  and  the  em- 
ployment by  him  of  such  persons  at  a  subsequent 
election  would  be  evidence  that  he  had  adopted,  to 
his  knowledge,  corrupt  practices. 

Gbove,  J'T^In  this  case  I  entertain  a  rather 
strong  opinion  that  the  evidence  is  inadmissible. 
It  is,  m  tact,  asking  me  to  admit  evidence,  tending 
to  affect  my  mind,  that  certain  persons  are  likely 
to  be  corrupt  because  their  names  were  included 
in  a  list  oi  particulars  by  the  gentleman  who  is 
now  respondent.  As  it  stands  there  is  no  evidence 
at  all  that  those  persons  were  corrupt.  A  practical 
objection  is  that  it  is  a  collateral  issue  that  1  should 
have  to  try,  viz.,  the  whole  circumstances  attend- 
ing that  last  petition,  how  far  the  charges  were 
properly  made,  whether  the  charges  were  estab- 
lished, or  whether  they  were  entirely  groundless. 
I  should  have  to  go  into  all  that  before  I  could  ap- 
ply that  evidence  to  the  present  case. 
Attorney  for  the  petitioners,  E.  (7.  ElUs, 
Attorney  for  the  respondent,  T,  B.  Holmes. 

Evidenee  rejected. 


V.C.  MALZV8'  COUBT. 

Reported  Ij  T.  H.  Cauov  and  F.  Gould,  Beqn., 

BftRistexe-at-Law. 


Thursday,  Feb.  26  1874. 

QuD^TON  V.  Matob,  &c.,  o?  Bbistol. 

'Parliamentary  powers — Street  improvement — Oow*- 

puUory  sale — Lands  OloAAses  Oonsolidation  Act^ 

1845. 

A  corporation  were  authorised  by  Parliament  to 

take    lands    coMtndsorHy,  for   the    purpose   of 

widening  cmd  vmproving  a  street.     They  gone 

notice  of  their  intention  to  take  certain  houses 

which  occupied  a  site  la/rger  tha/n  that  required 

for  the  acttud  width  of  the  proposf*d  improved 

street,  though  ^art  only  of  the  houses  would  neces* 

sarily  he  required. 

Held  that  tite  oumers  of  the  houses  could  not  require 

the  corporation  to  take  thai  part  only  of  the  site 

of  the  iiotises,  which  would  form  part  of  the  street. 

This  was  a  motion  on  behalf  of  the  plaintiifs, 

to  restrain  the  Mayor  and  Corporation  of  Bristol 

from  compelling  them  to  sell  the  whole  of  certain 

houses  in  Baldwin-street,  and  Saint  Nicholas  Steps 

in  the  cit^r  of  Bristol. 

Tbe  plaintiffs  were  the  trustees,  or  feoffees  of  a 
charity,  and  the  houses  in  question  were  part  of 
the  hereditaments  owned  bv  the  charity,  and 
called  "  Saint  Nicholas  Church  Lands." 

By  a  provisional  order,  dated  20th  May  1868, 
under  the  hand  of  the  Home  Secretary,  made  in 
pursuance  of  the  Local  Government  Act  1858, 


which 'order  was  confirmed  by  the  Local  Govern- 
ment Supplemental  Act  1868  (No.  5),  the  Local 
Board  of  Health  for  the  District  of  Bristol  were 
empowered  to  put  in  force  for  the  purpose  of 
wiaening,  altering,  and  improving  Baldwin- 
street  and  Corn-street  in  Bristol,  the  powers  of 
the  Lands  Clauses  Consolidation  Act  1845,  with 
respect  to  the  purchase  and  taking  of  lands  other- 
wise than  by  agreement. 

The  schedule  annexed  to  the  order,  showing  the 
lands  and  buildings  intended  to  be  taken  by  the 
corporation,  included  three  houses,  and  a  cellar 
and  premises,  being  the  above-mentioned  premises, 
owned  by  the  plaintiffs  as  representing  the  charity. 

The  corporation  had  given  the  plaintiffs  notice 
to  treat  in  respect  of  the  premises,  but  it  appeared 
that  the  whole  width  of  the  street,  as  altered, 
would  not  require  the  entire  site  of  the  houses, 
and  the  plaintiffs  therefore  declined  to  sell  to  the 
corporation  a  larger  portion  of  the  houses  than 
would  be  required  for  the  actual  width  of  the 
street. 

The  corporation  having  given  notice  to  the 
plaintiffs  that  a  jury  would  be  summoned  to  assess 
the  value  of  the  premises,  the  plaintiffs,  on  the 
12th  February  1874,  filed  their  bill,  stating  that 
they  believed  that  if  the  defendants  were  per- 
mitted to  purchase  the  entirety  of  the  premises 
the  effect  would  be  that  the  corporation,  who  were 
the  sanitary  authority,  would  appropriate  the 
entire  prospective  improved  value,  and  thus  make 
a  profit  on  a  resale  after  the  completion  of  the 
proposed  improvements  to  the  loss  and  detriment 
of  the  charity  estate. 

Cotton,  Q.C.,  Shehbeare,  and  Olen  for  the  motion. 
— ^Although  the  defendants  have  parliamentary 
power  to  take  the  whole  land,  yet  it  is  only  for  the 
purpose  of  widening  and  improving  the  street. 
The  whole  site  of  the  houses  is  not  wanted  for 
that  purpose,  and  although  we  could  obli^  them 
to  take  the  whole  we  are  at  liberty  to  waive  that 
right. 

Eversfield  v.  Mid  Sussex  Railway  Company,  3  De 
0.  A  J.286;  1  Giff.  153 ;  92  L.  1^  Bep.  202. 

Pearson,  Q.C.  and  Ford  for  the  corporation. — 
There  is  a  difference  between  a  corporation  which 
exercises  its  power  for  the  public  benefit,  and  a 
railway  company,  which  seekiB  its  own  profit  by 
the  adventure.    They  cited: 

OaUoway  v.  Mayor  ire.  of  London,  L.  Bep.  1  Eiur. 
ALApp.84;  14  L.  T.  Bep.  N.S.  865. 

Cotton,  Q.C.  replied, 

The  Vice  Chancellor,  after  referring  to  the 
cases  of  a  similar  description  with  respect  to 
railway  companies,  said  that  at  first  he  had 
thought  that  similar  principles  would  apply  ae 
regarded  corporations.  It  was  clear  that  taking 
away  from  a  hpuse  such  a  portion  as  the  corporation 
proposed  to  take,  would  render  the  house  useless. 
The  houses  were,  however,  in  this  case  taken, 
not  for  the  purposes  of  profit,  but  of  improvement, 
and  he  was  of  opinion  that  the  railway  cases  did  not 
apply,  but  that  the  present  case  was  governed  by 
Qalioway  v.  Mayor,  ^c,  of  London  (ubi  sup.\  where 
Lord  Cranworth,  in  giving  iudfiment,  after  stating 
that  persoAs  seeking  the  aid  of  rarhament  towards 
forming  a  railway  were  bound  to  show  that  what 
they  proposed  to  do  was  of  such  public  importance 
as  to  make  it  reasonable  that  they  should  mterfere 
with  the  rights  of  private  property,  said :  "  But  in 
the  case  <h  a  public  body,  like  the  Mayor  and 
Corporation  of  the  City  of  London*  undertaking 
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improTements  in  the  metropolis,  the  matter  is  very 
diment.  When  the^  have  made  a  new  or  widenisa 
an  old  street,  they  will  necessarily  have  incorred  a 
Tery  great  expense,  for  which  they  can  ^et  no 
retam.  The  new  or  improved  street  is  dedicated 
to  the  public,  and,  nnlike  the  railway,  yields  no 
profit  to  those  by  whom  it  has  been  made.  In 
order  to  meet  this  difficulty,  and  to  enable  corpo* 
itttions  to  reimburse  themselves,  the  course  has 
been  to  authorise  them  to  take  oompulsorily, 
not  only  the  buildings  actually  necessary  for 
forming  the  streets  or  other  projected  improve- 
ments, but  also  other  neighbouring  lands  and 
bnfldings,  the  value  -  of  wnich,  ana  the  proper 
mode  of  dealing  with  which,  the  Legislature 
oonsiderB  to  be  connected  with  and  dependent 
upon  the  projected  improvements/'  Lord  Chelms- 
ford also  said,  **  The  word  '  street  *  does  not  mean 
(he  mere  roadway,  but  (as  correctly  defined  bv 
Mr.  Bolt  in  his  argument)  a  thoroughfare  with 
houses  on  both  sides.  Therefore,  when  the  Legis- 
lature empowered  the  Mavor  and  Corporation  to 
ti^e  lands,  houses,  and  buildings,  for  the  purposes 
of  the  Act,  it  did  not  confine  them  to  tne  mere 
width  of  the  intended  road,  but  ^ve  them  autho- 
rity to  take  as  much  land  as  might  be  necessaiy 
for  the  formation  of  the  street  itself,  by  the  erec- 
tion of  houses  or  buildings  on  each  side."  His 
Honour  was  of  opinion  t&t  the  fair  meaning  of 
the  Act  was  that  the  corporation  should  have 
power  to  take  the  houses  in  question,  and  if  they 
thought  fit  to  let  the  sites. 

Motion  refused. 

Plaintiff's  solicitor,  Trovers  Bv/rges. 
Defendants'  solicitors,  Ahhott,  Jenkins,  And  Abbott, 
for  Clarke  and  Sons,  Bristol. 


OOUBT  OF  QUEEN'S  BBVCK. 

Reported  bj  J.  Shobtt  and  M.  W.  MoKillab,  E*4n«> 

BBrrietera-at-Law. 


Wednesday,  Jan.  28, 1874. 

MusGBAVB  V,  The  Inclosube  Commissiokebs  fok 
Ekglaio)  and  Wales. 

Indoswre  of  commons  —  Bights  of  pastwrage  — 
Bights  usualJ/y  enjoyed  by  lord  or  his  tencmts — 
Evidence  —  Provisional  order — Jurisdiction  of 
valuer  or  assistant  commissioner  where  no 
chjedion  made  to  daim — C^eneral  Indostwe  Act 
(8^9  Viet.  c.  118),  ss,  27,  48,  66,  77. 

JElaintiff  was  lord  of  the  ma/nor  of  K.,  and  seised 
of  certain  farms,  parcel  of  the  said  manor.  He 
was  also  owner  of  the  soil  in  certain  tracts  of 
waste  {an(2,  which  it  was  proposed  to  indose. 
The  tenants  of  the  farms  hcid  from  time  vmrn^- 
morial  exercised  over  the  waste  certain  rights  of 
pastwrage.  The  Inclosure  Commissioners,  by 
their  provisional  order,  directed  thai  a  certain 
portion  of  the  waste  should  be  allotted  to  the  lord  in 
respect  of  his  right  and  interest  in  the  soil,  ex- 
dusively  of  his  right  or  interest  in  all  or  any 
of  the  mines,  minerals,  stone,  and  other  substrata 
under  such  land. 

Held,  thai  the  provisional  order  being  sUsnt  as 
to  the  induMon  or  exclusion  of  "  any  right  of 
pasturage  which  may  have  been  usually  enjoyed 
by  the  lord  or  lUs  tenanU"  (8  ^  9  Vict,  c.  118, 
s.  27),  swh  rights  of  'pasturage,  if  any  existed, 
were  rhot  to  be  considered  Oks  included  in  the 
provisional  order,  or  as  compensated  for  by  ike 
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portion  of  the  waste  allotted  to  the  lord  of  the 
manor: 
Held,   also,   that    the  quasi  rights   of  pasturage 
enjoyed  by  the  tenants   of  the  farms,    though 
technicaXlAf  merged  in  the  ownership  of  the  waste, 
were  in    fact    ^*  rights    of  pasturage    usually 
enjoyed  by  the  lord  or  his  tenants,"  within  the 
meaning  of  sect,  27  of  the  General  Indoswre  Act, 
cmd  in  respect  of  which  the  lord  was  entitled  to  a 
further  allotment  under  sect  77  of  the  Act, 
plaintiff,  hawing  daimed  rights  of  pasturage  over 
the  waste  in  respect  of  aU  the  farms,  some  of  these 
daims  were  obfected  to,  but  in  the  case  of  one 
daim  no  objection  was  made.    This  unobjected  to 
daim  having  been  disallowed  by  the  vaiCuer  and 
assistant  commissioner : 
Held,  that  the  daim  not  having  been  objected  to, 
the  valuer  and  assistant  commdssioner  had  no 
jvrisdidion  to    examine   its  validihf,  and  dis- 
allow it. 
This  i^as  an  action  upon  a  feigned  issne  pursuant 
to  sect.  56  of  the  General  Inclosure  Act  (8  &  9 
Vict,  c,  118). 

The  feigned  issue  was  as  follows :  In  the  Queen's 
Bench,  Uie  9th  July,  a.d.  1866,  Cumberland 
(to  wit),  whereas  Sir  Gleorge  Mussrave,  Bart., 
was  at  the  time  of  his  making  the  claims  herein- 
after mentioned,  and  fix>m  tiience  hitherto  has 
been,  and  still  is  lord  of  the  manor  of  Kirkoswald, 
in  the  township  of  Kirkoswald,  in  the  county  of 
Cumberland,  and  as  such  lord,  claims  to  be  seised 
in  his  demesne,  as  of  fee  of,  and  in  certain 
lands  within,  and  parcel  of  the  said  manor  (that 
is  to  say),  certain  lands  containing  together  about 
257a.  2r.  13p.,  and  comprised  in  a  certain  fiurm 
called  the  Mains  Farm,  certain  other  lands 
oontainine  together  about  181a.  2r.  88p.^  and 
comprised  in  a  certain  farm  called  the  Demesne 
Farm,  certain  other  lands  containing  together 
about  109a.  Sr.  14p.,  and  comprised  in  a  certain 
farm  called  the  Housegills  Farm,  certain  other 
lands  containing  together  about  159a.  8r.  5p.,  and 
comprised  in  a  certain  farm  called  the  High  Bank 
Hill  Farm,  certain  other  lands  containing  together 
about  422a.  Ir.  17p.,  and  comprised  in  a  certain 
farm  called  the  Fog  Close  Farm,  certain  other 
lands  containing  together  about  335a.  Or.  17p., 
and  comprised  in  a  certain  farm  called  tne 
Park  House  Farm,  and  certain  other  lands 
called  the  Woodlands,  containing  together  about 
84a.  Ir.  30p.,  and  of  which  certain  portions  con- 
taining together  about  11a.  Or.  20p.,  form  pai't  of 
the  said  farm  oEtUed  the  Park  Honse  Farm,  and 
the  remaining  portions  do  not  from  part  of  the 
said  last  mentioned  farm;  and  whereas,  under 
and  according  to  the  provisions  of  the  Acts  for 
the  inclosure,  exchange,  and  improvement  of  land, 
certain  proceedings  weie  duly  had  and  taken  for 
the  inclosure  of  certain  common j  within  and 
parcel  of  the  said  manor  (that  is  to  say),  four 
certain  commons  called  resoectivdly  Haresceugh 
Fell,  Viol  Moor,  Tod  Bank  Hill,  and  Berry  Moor, 
that  a  certain  valuer  dulj  appointed  and  acting  in 
that  behalf  under  the  said  Acts  determined  in  the 
matter  of  the  said  inclosure  (amongst  other  claims), 
certain  claims  duly  made  by  the  said  Sir  George 
Musgrave,  of  rignts  of  common  of  pasture  upon 
each  of  the  said  commons  for  all  his  commonable 
cattle,  levant  and  couchant,  upon  his  said  re- 
spective lands ;  and  whereas  the  Inclosure  Com- 
missioners for  England  and  Wales  afterwards 
duly    empowered    Nathan  Wetherell,    Esq.,    an 
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aBsistant  oommiBsioner  under  the  Acts,  to  re-hear 
and  determine  (amongst  other  claims)  the  said 
claims  of  the  said  Sir  George  Musgrave,  and  the 
said  Nathan  Wetherell,  Esq.,  did  accordingly  duly 
and  according  to  the  said  Acts,  re-hear  and 
determine  the  said  claims  of  the  said  Sir  George 
Mnsgrave,  and  upon  such  re-hearing  did  determine 
and  decide  in  respect  of  the  said  claims  of  Sir 
Greorge  Mnsgrave,  as  follows  (that  is  to  say),  that 
his  said  claims  in  respect  of  his  said  lands,  in  his 
said  farm  called  the  Mains  Farm,  should  be  dis- 
allowed as  to  all  the  said  commons,  that  his  said 
claims  in  respect  of  his  said  lands  comprised 
in  the  said  farm  called  the  Demesne  Farm, 
should  be  allowed  as  to  the  said  common 
called  Haresceugh  Fell,  and  disallowed  as  to  the 
said  commons  called  Yiol  Moor,  Tod  Bank 
Hill,  and  Berry  Moor,  that  his  said  claims 
in  respect  of  his  said  lands  comprised  in 
the  said  farm  called  the  Housegill's  Farm,  should 
be  allowed  as  to  the  said  commons  called  Hare- 
sceugh Fell  and  Yiol  Moor,  and  disallowed  as  to 
the  said  commons  called  Tod  Bank  Hill  and  Berry 
Moor,  that  his  said  claims  in  respect  of  his  said 
lands,  comprised  in  the  said  £Burm  called  the  Hi^h 
Bank  Hill  Farm,  should  be  allowed  as  to  the  said 
oommons  called  Haresceugh  Fell  and  Berry  Moor, 
and  disallowed  as  to  the  said  commons  called  Yiol 
Moor  and  Tod  Bank  Hill,  that  his  said  claims  in 
respect  of  his  said  lands,  comprised  in  the  said 
farm  called  the  Fog  Close  Fum  should  be  dis- 
allowed as  to  all  the  said  commons,  that  his  said 
claims  in  respect  of  his  said  lands  comprised  in 
the  said  farm  called  the  Park  House  Farm,  should 
be  allowed  as  to  the  said  commons  called  Hare- 
sceugh Fell  and  Yiol  Moor,  and  disallowed  as  to 
the  said  commons  called  Tod  Bank  Hill  and  Berry 
Moor,  that  his  said  claims  in  resp)ect  of  his  said 
lands  called  the  Woodlands,  should  so  &r  as 
regards  the  said  portion  thereof^  forming  part  of 
the  said  farm  called  the  Park  House  f^rm,  be 
allowed  as  to  the  said  commons  called  Haresceugh 
Fell  and  Yiol  Moor,  and  that  the  residue  of  ms 
said  last-mentioned  claims  should  be  disallowed. 
And  whereas,  the  said  Sir  George  Musgrave 
claims  to  be  interested  in  the  said  commons,  and 
is  dissatisfied  with  the  said  determinations  and 
decisions  of  the  said  assistant  commissioner,  so 
fax  as  his  said  claims  were  thereby  disallowed. 
And  whereas,  the  said  Sir  George  Mungrave,  duly 
caused  notice  of  such  dissatisfaction  to  be  delivered 
according  to  the  provisions  and  requirements  in 
that  behalf,  of  the  56th  section  of  8  &  9  Yiot. 
c.  118,  and  everything  has  been  done  and  has 
happened,  and  all  times  have  elapsed,  necessary  to 
entitle  the  said  Sir  George  Mnsgrave  to  bring  an 
action  upon  a  feigned  issue  agamst  the  Inclosure 
Commissioners  for  England  and  Wales,  for  the 
determination  of  the  several  matters  in  respect  to 
which  he  is  so  dissatisfied  as  aforesaid.  Now  the 
said  Sir  George.  Mnsgrave  affirms,  and  the  Inclo- 
sure Commissioners  for  England  and  Wales  deny 
as  follows,  that  is  to  say :  First,  that  the  said  Sir 
George  Musgrave  is  entitled  to  common  of  pasture 
upon  the  said  common  called  Haresceugh  Fell, 
for  all  his  commonable  cattle,  levant  and  couchant, 
upon  his  respective  lands,  comprised  in  the  said 
farms  called  respectively  the  Main's  Farm  and  the 
Fofl;  Close  Farm,  and  upon  such  of  his  said  lands 
called  the  Woodlands,  as  do  not  form  part  of  the 
said  farm  called  the  Park  House  Farm.  Secondly, 
that  the  said  Sir  George  Musgrave  is  entitled 


to  common  of  pasture  upon  the  said  common 
called  Yiol  Moor,  for  all  his  commonable  caifetley 
levant  and  couchant,  upon  his  said  respectiTe 
lands,  comprised  in  the  said  farms  called  respec- 
tively the  Main's  Farm,  ^e  Demesne  Farm,  the 
High  Bank  Hill  Farm,  and  the  Fog  Close  Farm, 
and  upon  such  of  his  said  lands  caQed  the  Wood- 
lands, as  do  not  form  part  of  the  said  fiaurm  called 
the  Park  House  Farm.  Thirdly,  that  the  said  Sir 
George  Musgrave  is  entitled  to  common  of  jpasture 

rn  the  said  common  called  Tod  Bank  Hill,  for 
his  commonable  cattle,  levant  and  ooudhant, 
upon  his  said  respective  lands,  comprised  in  the 
said  farms  called  respectively  the  Main's  Farm, 
the  Demesne  Farm,  the  Houisegill's  Farm,  the 
High  Bank  Hill  Farm,  the  Fog  Close  Farm,  and 
the  Park  House  Farm,  and  upon  the  said  lands 
(»lled  the  Woodlands.  And  fourthly,  that  the 
said  Sir  George  Musgprave  is  entitled  to  common 
of  pasture  upon  the  said  common,  called  Berry 
Moor,  for  all  his  commonable  cattle,  levant  and 
couchant,  upon  his  said  respective  lands,  com- 
rised  in  the  said  farms  called  respectively  the 
in's  Farm,  the  Demesne  Farm,  the  Housegill's 


Ma 


Farm,  the  Fog  Close  Farm,  and  the  Park  Hoose 
Farm,  and  upon  the  said  laixds  called  the  Wood- 
lands.   Therefore,  &c. 

The  action  came  on  for  trial  at  the  Cumberland 
Summer  Assizes,  1866,  when  a  verdict  was  by  con- 
sent entered  for  the  plaintifE  subject  to  the  opinion 
of  the  court  on  a  special  case  to  be  settled  by  an 
arbitrator. 

The  following  were  the  facts  found  by  the  arbi- 
trator : 

5.  The  plaintiff  is  lord  of  the  manor  of  Kirkos- 
wald,  which  is  co-extensive  with  the  township  of 
Kirkoswald,  in  the  parish  of  Kirkoswald,  in  the 
county  of  Cumberland,  and  as  such  lord  he  is 
seised  of  four  tracts  of  waste  land,  parcel  of  the 
manor,  and  lying  within  the  township  of  Kirkos- 
wald, called  Haresceugh  Fell,  contaming  2343a. 
Ir.  lOp. ;  Yiol  Moor,  containing  127a.  Ir.  3p. ;  Tod 
Bank  Hill,  containing  7a.  2r.  25p. ;  and  Berrv 
Moor,  containing  12a.  2r.  33p. ;  subject  to  such 
rights  of  common,  of  pasture,  or  rights  of  pasture 
as  can  be  legally  established  over  them. 

6.  The  plaintiff  is  also  seised  of  certain  farms 
and  lands  situated  in  the  said  township  and  manor 
of  Kirkoswald,  viz, :  1,  A  farm  consisting  of  lands 
called  respectively  High  Mains  and  Low  Mains ; 
2,  a  farm  called  Fog  Close,  or  Fog  Closes,  some- 
times called  The  Fog,  and  consisting  of  lands 
called  respectively  High  Fog  Closes  and  Low  Fog 
Closes ;  3,  a  farm  called  the  Demesne  Farm ;  At,  a 
farm  called  Housegills,  sometimes  High  House- 

fill  and  L<Tw  HousegiU ;  5,  a  farm  caSed  Park's 
arm,  sometimes  Park  House  Farm,  consisting  of 
lands  formerly  called  respectively  Park's  Farm, 
and  Lodge  Park  Farm;  6,  a  farm  called  High 
Bank  Hill ;  and  7,  certain  woodlands. 

7.  These  farms  and  woodlands,  together  with 
the  manor  of  Kirkoswald,  have  been  held  by  the 
plaintiff  and  his  ancestors  for  many  years  last 
past.  No  evidence  was  adduced  to  show  that  the 
manor  had  ever  been  held  under  a  title  separate 
and  distinct  from  the  farms  and  woocUandB. 
Several  of  the  leases  (produced  at  the  trial  and 
set  out  in  the  appendix  to  the  case)  refer  to  the 
farms  and  woodlands  as  portions  of  the  demesnes 
of  the  manors,  and  all  the  farms  and  woodlands 
are  in  fact  demesnes  of  the  manor. 

8.  The  township  of  Kirkoswald  is  divided  into 
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tihe  High  Quarter  and  Low  Quarter.  The  High 
Qoarter  oomprises  Haresceugh  Fell,  Viol  Moor, 
•nd  Tod  Bank  Hill ;  the  Low  Quarter  oomprises 
Beny  Moor  and  the  farms  and  woodlands  of  the 
plaintiff  above  mentioned. 

9.  An  in  closure  of  the  four  tracts  of  waste  was 
oommenoed  under  the  General  Lidosure  Act 
(8^9  Yiot.  0  118)  in  the  year  1860,  and  is  still 
pendinff. 

10.  The  defendants  issued  their  provisional  order 
under  scict.  27  of  the  Act  dated  25th  April  1861. 

The  provisional  order  was  as  follows  : 

No.  86. — ^ProviBiozial  order  of  the  Inolosure  Oommls- 
oonerB  for  England  and  Wales. 

Whereas  persons  interested  in  oertain  lands  oaUed  or 
known  as  Haresoengh  Fell,  Viol  Moor,  Tod  Bank  Hill, 
md  Beixy  Moor,  situate  in  the  toiniship  of  Eirkoswald, 
m,the  oounty  of  Cnmberland,  being  land  snbjeot  to  be  in- 
dosed  nnder  the  provisions  of  the  Acts  for  the  enclosnre, 
exchange,  and  improvement  of  land,  and  proposing  to 
iselose  the  same  nnder  the  said  Acts,  have  made  due 
spplioation  to  the  Inolosure  Commissioners  for  Erg^""^ 
lad  Wales  to  sanction  snoh  inolosure. 

And  whereas  it  has  been  made  to  appear  to  the  said 
oommissionerB  that  the  persons  making  the  said  applica- 
tion represent  at  least  one-third  in  value  of  the  interest 
in  the  said  lands. 

And  whereas  the  said  oonunissioners  on  the  statements 
oontsined  in  the  said  application,  thought  the  inolosure 
of  the  said  lands  might  be  found  to  be  expedient,  and 
icoordingly  referred  the  said  application  to  John  Job 
Bawlinson,  Eso.,  an  assistant  commissioner  duly  ap- 
pointed under  the  said  Acts. 

And  whereas  the  said  assistant  oommissioner,  after 
having  caused  due  notice  to  be  given  as  required  by  the 
asid  Acts,  and  having  inspected  the  said  lands,  held, 
pursuant  to  the  said  notice,  a  meeting  on  the  19th  day 
of  March  1861,  at  the  house  of  George  Amison,  Hares- 
oeoffh,  in  the  said  township,  to  hear  any  objections  which 
might  be  made  to  ^e  said  proposed  inolosure,  and  any 
infonnation  or  evidence  which  might  be  offered  in  rela- 
tion thereto,  and  inquired  into  the  correctness  of  the 
statements  in  the  said  application,  and  otherwise  into  the 
eiqwdiency  of  the  said  proposed  inolosure. 

And  whereas  the  said  assistant  commissioner  dulv  ^- 
ported  in  writing  to  the  said  commissioners  the  result  of 
ms  inquiries  as  to  the  statements  contained  in  the  said 
appEoation,  and  his  opinion  as  to  the  expedieney  of  the 
ssid  proposed  inolosure,  with  his  reasons  for  such 
opinion,  and  annexed  to  his  report  a  sketch  of  the  said 
lands. 

And  whereas  Sir  Gtoorge  Musgrave,  Baronet,  as  lord 
of  the  manor  of  Kirkoswald.  is  entitled  to  the  soil  of  the 
aid  lands. 

And  whereas  we,  the  said  commissioners,  are  of 
opinion  that  the  said  proposed  inolosure  would  be  ex- 
pedient, and  in  case  the  necessary  consents  be  given, 
tod  the  requisites  of  the  said  Acts  be  otherwise  com- 
plied with,  intend  to  certify  in  our  annual  general  report 
the  expediency  of  such  inolosure  upon  the  terms  herein* 
sfter  mentioned. 

Kow,  therefore,  in  pursuance  of  the  power  given  to  us 
bv  the  said  Acts*  we,  the  Inolosure  Commissioners  for 
mgland  and  WsJes,  do,  by  this  provisional  order  under 
om  seal,  declare  tiie  f oUowm^  to  oe  the  terms  and  condi- 
tions on  which  we  are  of  opinion  that  the  said  proposed 
inolosure  should  be  made,  that  is  to  say — 

That  four  acres  on  Berry  Moor,  at  such  spot  as  the 
valuer  shall  select,  be  allotted  for  the  labouring  poor. 

And  that  one-sixteenth  part  in  value  of  the  said  lands, 
to  include  the  ground  where  the  limestone  crops  out,  be 
sUotted  under  the  provisions  of  the  said  Acts  to  the  said 
Sir  George  Musgrave,  as  lord  of  the  said  manor,  in  lieu 
of  his  right  and  interest  in  the  soil  of  the  said  lands,  to 
be  enclosed,  exclusively  of  his  right  and  interest  in  all 
mines,  minerals,  stone,  and  other  substrata  under  the 
same. 

That  a  right  to  enter  the  said  lands  when  inclosed 
for  the  purpose  of  opening,  working,  or  winning  suoh 
mines,  minerals,  stone,  and  other  substrata,  be  reserved 
to  such  lord,  compensation  to  be  made  by  the  person 
exercising  such  right  for  any  damage  to  the  surface 
which  may  thereby  be  done. 


And  that  there  be  reserved  to  the  said  lord  of  the 
manor  all  ™^-n«fti»  of  game'  upon  the  said  lands  to  be 
inclosed,  together  with  the  right  of  hunting,  hawking, 
and  fowling  over  the  same,  with  full  power  and  authori^ 
to  enter  upon  ^e  said  land  for  the  convenient  exercise 
of  BuoJi  rights. 

In  witoMB  whereof  we  have  hereunto  set  our  offtoial 
seal  this  25th  day  of  April,  1861. 

11.  The  claims  of  persons  daimiug  to  be  inte- 
rested in  the  said  tracts  were  duly  delivered  to 
the  valuer  appointed  in  the  said  inclosnre,  and 
amongst  them  the  plaintiff  claimed  rights  of  com- 
mon of  pastore  over  all  the  said  four  tracts,  in 
respect  of  all  the  said  &rms  and  woodlands  above 
mentioned. 

The  following  was  the  claim  of  the  plaintiff: 

No.  87.  Plaintiff's  claim  without  schedule. 

To  the  valuers  aeting  in  the  matter  of  the  indosure 
of  Haiesoeugh  Fell,  Viol  Moor,  Tod  Bank  Hill,  and 
Berry  Moor,  situate  in  the  township  of  Eirkoawald,  in 
the  county  of  Cumberland. 

I,  Sir  George  Musgrave,  of  Edenhall,  in  the  oountjf  of 
Cumberland,  do  hereby  g^ve  you  notice,  that  I  am  seised 
in  my  demesne  as  of  fee  of  me  messuages  or  tenements, 
fsjrms,  woodlands,  oottages,  hereditaments,  and  nremises 
situate  in  tilie  township  and  pariah  of  Eirkoswsld  afore- 
said described  in  the  schedule  hereto  annexed;  and  I 
claim  to  be  entitled  to  common  of  pasture  upon  the  said 
oommons  about  to  be  enclosed  for  all  my  commonable 
cattle,  levant  and  couchant,  upon  my  said  messuages  or 
tenements,  farms,  woodlands,  cottages,  hereditaments, 
and  premises  set  forth  in  the  said  schedule,  and  all  other 
my  nereditoments  and  premises  situate  in  the  parish 
or  township  of  Kirkoswald,  in  the  county  of  Cnimber. 
land. 

And  I  do  further  give  you  notice,  that  I  am  lord  of 
the  manor  of  Eirkoawald  aforesaid,  and  I  further  chum 
that  I  am  entitled  as  such  lord  of  the  said  manor  to  one- 
sixteenth  part  cd  the  said  commons  and  of  the  common- 
able right  and  interest  therein. 

GxosGS  Musos^vx. 

Dated  this  28rd  day  of  January,  1363. 

The  schedule  referred  to  comprised  the  farm  lands^  Ac., 
of  tibe  plaintiff,  setting  out  the  names  of  the  doses  and 
of  the  occupiers,  and  the  names,  extent,  and  rateable 
vaiue  of  eaon  field. 

The  plaintiffs  daim  in  regard  to  the  said  fanns 
and  woodlands  was  objected  to  in  the  follo?nng 
form :  **  Your  oWm  is  objected  to  for  Haresceagh 
Fell,  Yiol  Moor,  Tod  Bank  Hill,  for  the  Mam 
Farm,  Demesne  ditto.  High  Bank  Hill  ditto. 
Woods,  for  the  Parks  Farm  by  Walton ;  Hoasegills 
by  Joseph  Longrigg.  Objected  to  for  Haresceagh 
Fdl  and  Tod  Bank  HiU." 

13.  The  valuer's  determination,  on  hearing  the 
said  claims,  disallowed  certain  of  them  and  allowed 
others.  All  the  claims  made  in  respect  of  the 
Mains  Farm  were  disallowed. 

14-22.  The  plaintiff  gave  notice  of  dissatisfaction 
with  the  valuer's  determination.  Upon  appeal 
from  tiie  valuer's  determination,  the  assistant 
inolosure  commissioner  to  whom  the  matter  was 
referred,  determined,  under  sect.  25  of  the  Act,  as 
follows :  That  the  claim  of  the  plaintiff  in  respect 
of  the  Mains  Farm,  containing  257a.  2r.  15p.,  be 
disallowed;  that  his  claim  m  respect  of  the 
Demesne  Farm,  containing  181a.  2r.  38p.,  be 
allowed  over  Haresceugh  Fell,  and  that  Uie  re- 
mainder of  the  claim  be  disallowed. 

23.  The  plaintiff  being  dissatisfied  with  so  much 
of  the  determination  of  the  assistant  commissioner 
as  disallowed  his  claims  in  respect  of  the  said  feirms 
and  woodlands  for  rights  of  common  of  pasture,  or 
rights  of  pastura^  over  any  of  the  said  tracts  of 
waste,  brought  this  action  against  the  defendants, 
under  sect.  56  of  the  said  Act. 

24.  In  regard  to  the  Mains  Farm,  containing 
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257a.  2r.  15p.,  in  respeot  of  which  the  entire  claim 
was  disallowed  by  the  asssistant  commissioner. 

The  arbitrator  found : 

25.  That  Mains  Farm  is  sitaate  about  three  or 
four  miles  from  Haresceugh  FelL  The  tenants 
who  held  the  farm  prior  to  the  ^ear  1826  are  dead. 
In  the  year  1826  John  LongrigK  took  the  farm 
and  held  it  till  1859.  Geor^  Garruthers  then 
took  the  farm,  and  held  it  nntil  the  year  1866. 

26-28.  In  the  year  1828,  Longrigg  turned  a  mare 
from  the  Maii^s  for  one  summer  to  Harescengh 
Fell,  and  also  sent  some  young  horses  to  the  Fell 
at  the  same  time,  and  they  were  sent  there  on 
more  than  one  occasion.  He  also  sent  a  pony  to 
the  Fell  in  the  summer  of  the  years  18^  and 
1845.  He  also  sent  from  the  ]\£dns  sixteen  or 
eighteen  sheep  to  the  Fell  for  one  summer,  when 
he  sent  the  mare  there.  Gkor^  Garruthers  also 
sent  some  sheep  from  the  Mains  to  Haresceugh 
Fell  during  the  whole  summer  of  1859,  and  also 
during  the  years  1860, 1861,  and  1864. 

29.  Occasionally  during  the  eight  years  ending 
about  the  year  1§44  Longrigg  turned  some  sheep 
from  the  Mains  to  Yiol  Moor,  and  wintered  them 
on  the  Mains.  They  were  driven  to  Viol  Moor 
sometimes  through  the  parks  and  sometimes 
through  Honsegills.  Longrigg  did  not  keep  a 
Fell  nock.  The  way-going  sheep  on  the  Mains 
were  not  sent  to  Haresceugh  Fell,  because  there 
was  better  pasture  on  the  Mains. 

30.  In  the  year  1858,  about  two  years  before  the 
commencement  of  the  present  indosure,  the  plain- 
tiff entered  into  an  agreement  with  G.  Garruthers 
for  letting  him  the  farm  and  Garruthers  there- 
upon covenanted  to  keep  it  up  and  maintain  the 
right  of  the  plaintiff  upon  Haresceugh  Fell  by 
sending  yearly,  and  every  year  more  or  less, 
stock  to  depasture  on  the  portions  of  the  waste 
belonging  to  the  High  and  Low  Quarters. 

31.  Leases  referred  to  in  the  appendix  were  put 
in  evidence,  bv  which  the  Mains  Farm  was  let  ''to- 
gether with  all  pastures,  feedings,  commons  of  pas- 
ture, and  husbandry  ways  thereunto  belongiuff." 
In  one  of  the  leases  dated  28th  September,  1727,  the 
Lodge  Park  and  the  Mains  were  leased  snbject  to 
an  agreement,  that  the  tenant  shall  have  liberty 
at  all  seasonable  times  of  the  year  to  drive  cattle 
and  carry  lime  through  the  lands,  now  in  lease  to 
David  Graham,  as  soon  as  the  said  lease  shall 
expire,  to  and  from  the  Fell.  Another  lease, 
dated  7th  April,  1753,  by  which  the  farm  called 
Old  Parks  was  leased  for  fourteen  years,  con- 
tained a  proviso  that  it  should  be  lawful  during 
the  term,  to  and  for  the  farmers  of  the  Lodge  Park 
and  Mains  and  their  agents  and  servants  to  carry 
lime  from  the  Fell  through  the  said  farm,  and 
likewise  drive  the  sheep  through  the  same  to  and 
from  the  Fell.  [The  case  set  out  other  old  leases, 
and  evidence  of  acts  of  user,  to  prove  the  exer- 
cise by  the  tenants  of  the  right  of  pasturage  in 
respect  of  each  of  the  farms.] 

34.  Leases  of  Old  Parks  Farm,  dated  1767, 
1776. 1779, 1785,  1791,  contain  a  proviso  that  the 
tenants  of  that  farm  should  allow  the  farmers  of 
the  Mains  and  of  Fog  Glose  the  privilege  of  a  way 
through  the  said  farm  in  as  full  and  ample  a 
manner  as  they  had  heretofore  used  and  enjoyed 
the  same. 

[The  paragraphs  next  following  had  reference  to 
the  other  farms.] 

51.  It  was  contended  on  the  part  of  the  pluntiff 
that  in  the  circumstances  stated  in  this  case,  he  is 


entitled,  independently  of  anv  evidence  of  enjoy- 
ment of  pasturage  by  himself  or  his  tenants,  to 
daim  as  a  person  interested,  in  respect  of  a  right 
of  pasturage  for  all  cattle,  levant  and  couchant,  on 
the  said  farms  and  woodlands.  That,  at  all  events, 
he  is  entitled  so  to  claun  in  respect  of  such  right 
of  pasturage  on  the  demesne  lands. 

52.  That  in  the  event  of  the  court  determining 
that  proof  of  any  enjoyment  is  necessary  to 
support  the  right,  it  has  oeen  shown  by  the  facts 
BO  found  that  the  occupiers  of  the  forms  have  in 
right,  and  on  behalf  of  the  plaintiff  sufficiently 
used  and  enjoved  the  privilege  of  depasturing  the 
wastes,  and  that  it  is  not  necessary  for  him  to 
prove  such  enjo3nnent  of  pasturage  as  is  required 
Dv  law  in  the  case  of  commoners  claiming  rights 
of  common  over  the  lords'  wastes,  and  that  it  is 
sufficient  for  him  to  give  such  evidence  of  enjoy- 
ment as  would  in  the  case  of  a  right  once  found  to 
exist  be  sufficient  to  rebut  an  intention  to  abandon 
the  right,  and  that  at  all  events  theso  propositicns 
are  tnie  of  the  demesne  lands.  And  it  was  further 
contended  that  as  all  the  four  tracts  are  waste 
of  the  same  manor,  it  must  be  held  that  they  are 
all  snbject  to  the  same  rights  of  common  or  rights 
of  pasturage  as  between  all  the  owners  of  common 
rigbt  land  situate  within  the  manor. 

d3.  In  regard  to  the  woodlands,  it  was  contended 
by  the  plaintiff  that  the  conversion  of  land  which 
theretofore  enjoyed  a  right  of  common  of  pasture 
over  the  waste  into  woodland,  and  the  non-exercise 
of  any  rights  of  common  which  might  have  been 
appendant  or  appurtenant  to  such  converted  land, 
is  not  evidence  oi  the  relinquishment  of  sach  right, 
and  that  notwithstanding  such  conversion  and  non- 
exercise  the  rights  still  exist  at  the  present  day. 

54.  On  the  part  of  the  defendants  it  was  con- 
tended that  the  leases  which  were  produced  from 
the  custody  of  the  plaintiff  are  not  legal  evidence 
to  show  that  the  farms  above  mentioned  are 
demesne  land  of  the  Manor  of  Kirkoswald,  or  that 
any  of  the  farms  are  entitled  to  rights  of  pasturage 
over  the  wastes  of  the  manor. 

55.  It  was  further  contended  on*  the  part  of  the 
defendants  that,  inasmuch  as  the  plaintiff  is  the 
owner  of  the  said  farms  and  woodlands,  and  also 
of  the  wastes  over  which  his  alleged  rights  of 
common  or  pasture  are  claimed  in  respect  of  such 
farms,  all  his  rights  in  the  tracts  are  merged  in  the 
freehold,  or  exerciseable  only  in  respect  of  his 
ownership  of  the  soil,  and  that  such  alleged  rights 
do  not  separately  exist  in  law.  It  was  further  con- 
tended tnat  the  plaintiff's  right,  if  any,  cannot 
exist  independently  of  user;  that  the  early  acts 
of  nser  were  infrequent,  and  wanted  notoriety; 
that  the  few  animals  turned  on  would  have  esci^>ed 
the  attention  of  the  commoners,  and  would  not 
have  challenged  enquiry ;  that  in  the  year  1826  the 
cattle  from  the  farms  were  not  turned  on  as  of 
right,  but  in  consequence  of  the  want  of  pasture 
on  the  farms,  and  that  no  person  under  the  cir- 
cumstances ventured  to  object  to  the  trespass; 
and  further  that  the  suspension  of  the  exercise  of 
the  right  for  manv  years  in  succession  is  fatal  to 
the  ckkims,  and  that  the  user  of  late  years  took 
place  illegally  and  solely  in  consequence  of  the 
inclosure  of  Kirkoswald  wastes,  or  other  wastes 
in  the  neighbourhood  having  been  contemplated 
or  commenced,  and  that  such  user  must  he  dis- 
carded from  consideration. 

56.  It  was  farther  contended  that  the  right  of 
pasturage,  if  any,  cannot  bo  extended  beyond  the 
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pttrtioolar  tract  or  tracts  of  waste  oyer  whioli 
it  has  been  actaally  exercised,  and  that  no  user  in 
respect  of  any  of  the  farms  or  woodlands  has  been 
shown  oyer  l^od  Bank  Hill,  nor  oyer  Berry  Moor, 
except  as  to  High  Bank  HiU  Farm. 

57.  And  lasthr,  that  the  conyersion  of  land  to 
plantations,  and  the  continuous  exclusion  there- 
orom  of  all  commonable  cattle,  and  the  seyerance 
of  the  plantations  from  the  fkrms  of  which  they 
were  originally  parcel,  is  conclusive  evidence  of  an 
abandonment  pi  all  rights  of  common  or  pas- 
turage in  respect  of  Bum  plantations,  if  any  such 
ridbts  ever  existed. 

The  questions  for  the  opinion  of  the  court  are 

First,  whether  the  leases,  or  any  of  them,  are 
admissible  in  evidence  to  show  that  the  farms  of 
the  plaintiff  are  demesne  lands  of  his  Manor  of 
Eorkoswald,  or  to  show  that  in  respect  of  such 
fiurms  he  is  entitled  to  rights  of  pasturage  over  the 
said  four  tracts  of  waste,  or  any  of  them ;  secondly, 
whether  the  Provisional  Order  of  the  Inclosure 
Commissioners  for  England  and  Wales,  issued  in 
the  matter   of  the  Kirkoswald  Inclosure   of  the 
25t>h  April,  1861,  has  not  debarred  the  plaintiff 
from  the  rights  and  interests  under  the  inclosure 
claimed  by  him  in  the   present  action;  thirdly, 
whether    the    valuer    haa   any   jurisdiction    to 
disallow  the  claim  as  to  Berry  Moor;    fourthly, 
whether    the  Assistant   Commissioner   had  any 
jurisdiction  to  disallow  the  claim  as  to  Berry  Moor ; 
fifthly,  whether  the  rights  of  common  of  pasture, 
or  rights  of  pasturaj^^  claimed  by  the  plamtiff  in 
the  waste  land  of  his  manor,  are  not  merged  in 
the  freehold  of  the  waste  land,  or  exercisable  only 
in   respect    of  his  ownership  of    the    soil,  and 
whether  by  reason  of  such  merger  he  is  not  pre- 
cluded from  claiming  any  rights  of  pasturage  in 
the  waste  in  respect  of  the  farms  and  woodlands, 
which  together  with  the  said  waste  land  are  nuw 
vested  in  him ;  sixthly,  whether  in  order  to  esta- 
blish the  rights  of  pasturacre  claimed  by  him,  it  is 
not  necessary  that  the  plaintiff  should  prove  such 
exercise  and  eigovment  of  the  rights  as  is  re- 
quired by  law  in  the  case  of  commoners  claiming 
rights  of    common  of  pasture  over    the    lord's 
wastes,  or  whether  the  plaintiff  is  entitled  to  such 
rights  independently  of  any  such  user  or  enjoy- 
ment ;  seventhly,  whether  the  conversion  by  the 
plaintiff  of  portions  of  his  land  into  plantations,  and 
his  continuous  exclusion  therefrom  of  commonable 
cattle,  is  not  sufficient  evidence  of  the  relinquish- 
ment or  cesser  of  the  rights  of  pasturage,  it  any, 
which  theretofore  existed  in  respect  of  such  con- 
verted land;   eighthly,  whether  the  plaintiff,  in 
case  he  has  established  a  right  of  pasturage  over 
one  or  more  of  the  tracts  of  waste  in  respect  of  his 
said  farms  and  woodlands  is  not  entitled  m  respect 
of  the  same  farms  and  woodlands  to  similar  rights 
over  all  the  four  tracts  so  lying  witiiin  and  parcel 
of  his  said  manor;  ninthly,  and  whether  in  re- 
spect of  the  said  farms  and  woodlands,  or  any  of 
them,  the  plaintiff  is  entitled  to  rights  of  common, 
or  rights  of  pasturage  over  the  said  four  tracts  of 
waste,  or  any  of  them,  so  far  as  he  has  claimed 
such  rights  in  this  action ;  teuthly,  and  generally 
upon  the  facts  above  stated,  how  the  verdict  upon 
the  several  issues  in  the  said  action  ought  to  be 
entered. 

Manisty,  Q.C.  (with  him  Kem^play,  Q.G.)  for  the 
plaintiff.  Sect.  27  of  the  General  Inclosure  Act 
(8  &  9  Yict.  c.  118),  enacts  that  '*the  conmiis- 
aaoners,  by  provisional    order  under  their  seal. 


shall  set  forth  the  terms  and  conditions  on  which 
they  shall  be  of  opinion  that  the  inclosure  shonld 

be  made And   in  case  the  lord  of  the 

manor  should  be  entitled  to  the  soil  of  the  land 
proposed  to  be  inclosed,  shall  specify  the  share 
or  proportion  of  the  residue  of  the  land  which, 
af  t^  provision  made  for  the  payment  of  expenses 
in  case  the  expenses  shall,  under  the  provisions 
hereinafter  contained,  be  so  directed  to  be  paid 
by  sale  of  land,  and  after  deducting  the  allot- 
ments to  be  paid  for  public  purposes,  shall  be 
allotted  to  the  lord  of  the  manor  in  respect  of  his 
right  and  interest  in  the  soil,  either  exclusively  or 
inclusively  of  his  riffht  or  interest  in  all  or  any 
.  of  the  mines,  minerals,  stone,  and  other  substrata, 
under  such  land,  or  inclusively  or  exclusively  of 
any  right  of  pasturage  which   may  have   been 
usually  enjoyed  by  such  lord,  or  his  tenants,  or 
any  other  right  or  interest  of  such  lord  in  the 
land  to  be  inclosed  as  the  case  may  appear  to 
the  commissioners  to  require,  or  as  the  parties 
interested  with  the  approbation  of  the  commis- 
sioners may  have  agreed,  &o."    The  provisional 
order  made  by  the  commissioners  in  the  present 
case  allotted  to  the  lord  of  the  manor  a  portion  in 
respect  of  his  interest  in  the  soil  of  the  ii^aste 
only;  but  he  is  also  entitled   to   an   additional 
allotment  in  respect  of   the  right  of  pasturage 
belonging  to  lands  held  by  his  tenants.    Besides 
his  right  to  an  allotment  in  respect  of  his  property 
in  the  soil  of  the  waste,  he  is  entitled  to  come  in 
under  sect.  77,  as  a  "  person  interested,"  just  as  if 
he  were  not  owner  of  the  soil  in  the  waste.     Sect. 
77  enacts  that    "after    the    several   allotmelits 
hereinbefore  directed  shall   have  been   set   out 
and  made,  and  after  making  provisions  for  all  or 
any  part  of  the  expenses  of  the  indosure  by  sale 
of  lands,  in  case  all  or  any  part  of  the  expenses 
shall  be  so  directed  to  be  paid,  the  valuer  acting 
in  the  matter  of  the  inclosure  shall  divide,  allot, 
and  award,  all  the  remainder  of  the  land  to  be 
inclosed  unto  and  amongst  the  several  persons 
who  shall  be   interested  therein,    and    in   such 
shares  and  proportions  as  he  shall  adjudge  and 
deteri;nine  to  be   proportionate    to  the  value  of 
their  respective  rights  and  interests  which  shall 
have  been  claimed,  and  allowed  under  the  pro- 
visions hereinbefore  contained."   The  two  separate 
rights  which  the   lord  of    the   manor   has    are 
carefully  distinguished  and  provided  for  by  the 
Act.     Sect.  76  provides  "thAt  after  the  several 
allotments  hereinbefore  directed  shall  have  been 
set  out  and  made,  and  after  making  provision  for 
the  payment  of  the  expenses  by  sale  of  land,  is 
case  the  expenses  shall  be  so  directed  to  be  paid, 
the  valuer  acting  in  the  matter  of  any  enclosure 
shall  allot  and  award  to  the  lord  of  the  manor  so 
much  and  such  part  of  the  land  proposed  to  be 
enclosed  as  shall  m  the  judgment  of  the  valuer  be 
equal  (quantity  and  value  considered),  to  such 
part  of  the  residue  of  such  land  as  shall  be  pro- 
portioned to  his  right  or  interest  therein,  accord- 
ing to  the  directions  of    the    provisional  order 
of  the  commissioners,  in  lieu  of  his  right  and 
interest  in  the  soil  of  the  said  land,  exclusive 
of  any  other  allotments  which  may  be  made  to 
such  lord  in  lieu  of  or  in  satisfaction  for  any  other 
rights  or  interests  in  such  lands  to  which  he 
may  be  entitled,  and  which  shall  not  have  been 
included  in  the  estimate  in  such  provisiouai  order 
of  his  right  and  interest ;  and  in  case  it  shall  have 
been  decUured  by  such  provisional  order  that  the 
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right  or  interest  of  the  lord  has  heen  estimated 
ezdasivelj  of  his  right  or  interest  in  all  or  any  of 
the  mines,  minerals,  stone,  and  other  substrata 
nnder  the  land  to  be  enclosed,  then  the  vainer 
shall  and  may  on  the  request  in  writing  of  the 
lord,  reserve  or  award  to  the  lord  such  rights  and 
easements  for  searching  for,  working  and  carrying 
away  such  mines,  minerals,  stone,  or  other  sub- 
strata, which  shall  not  have  been  included  in  such 
estimate  of  his  right  and  interest,  subject  to  such 
provisions  for  compensation  for   damage  to  be 
done  to  the  surface  m  the  exercise  of  such  rights 
and  easements  as  by  the  valuer,  with  the  approba- 
tion   of  the    commissioners,    shall    be  thought 
reasonable  and  as  shall  not  be  inconsistent  as  to 
the  terms  of  such  provisional  order."    By  sect.  27 
the  provisional  order  may  either  include  or  exclude 
such  a  right  as  that  in  respect  of  which  Uie  lord 
now  claims ;  if  the  provisional  order  does  not  ex- 
pressly include  it,  it  must  be  taken  to  be  excluded ; 
and,  no  allotment  having  already  been  made  in 
respect  of  it,  the  lord  is  entitled  to  claim  under 
sect.  77,  like  any  other  person  interested.     In 
ArundeU  v.  Viacovmt  FaJmovih  (2  M.  &  S.  440),  a 
lord  of  the  manor  was  held  entitled  to  an  allot- 
ment under  an  Indosure  Act  in  respect  of  his 
demesnes  of  the  manor,  over  and  above  the  allot- 
ment awarded  to  him  by  the  Act  in  respect  of  his 
right  as  lord  of  the  manor;  the  21st  section  of 
that  Act,  Riving  him  a  right  to  compensation  for, 
and  in  full  satisfaction  of  his  right  as  lord  of  the 
manor  to  the  soil  in  the  common  and  waste  lands, 
and  sect.  29  providing  that  after  the  several  allot- 
ments previously  directed  should  have  been  made, 
the  commissioners   should    allot    the  remainder 
among    "the  several    proprietors  ^thereof"    and 
''  persons  interested  therein"  in  such  proportions 
as  the  commissioners  should  determine  to  oe  a  full 
Batisfaction  for  their  several  and  respective  lands 
and  (px)unds,  rights  of  common,  and  other  rights 
and  interests  therein.    Lord  Ellenborough,  C.  J. 
said,  "  In  a  liberal  sense  of  these  words,  the  lord  is 
interested  in  a  twofold  way :  First  as  lord  of  the 
soil ;  and  secondly,  in  respect  of  that  estate  which 
in  the  hands  of  another  person  would  be  entitled 
to  a  right  of  common,  ana  although  the  lord,  being 
owner  of  the  soil  of  the  waste  cannot  in  strict- 
ness claim  a  right  of  common  over  it  in  respect 
of  his  demesnes,  inasmuch  as  during  the  unity 
there  would  be  a  merger  of  that  right ;  yet  he  has 
such  an  interest  in  respect  of  his  estate  as  the 
commissioners  may  well  contemplate,  and  under 
the  words  of  this  Act  may  lawfully  assi^  him  a 
compensation  for  it."    Le  Blanc,  J.,  said,  "The 
29th  section  does  not,  as  many  of  these  clauses  do, 
enact  that  the  residue  shall  be  divided  among  the 
o^^er  proprietors,  but  that  it  shall  be  divided  among 
the    same   proprietors    and    persons    interested 
therein ;  and  further  that  it  shall  be  in  such  pro- 
portions as  the  commissioners  shall  determine  to 
be  a  full  compensation  for  their  land,  rights  of 
common,  and  other  rights.     Under  this   clause, 
therefore,  can  we  say  that  the  lord  is  excluded  F 
and   if  not    excluded    he  must   have    an   allot- 
ment in  lieu   of   his   rights."     As  to  the  next 
question,  viz.,  whether  the  evidence  proved  that 
this  was  a  ri^ht  of  pasturage  usually  enjoyed 
by    the  plaintiif,    over   the    several    wastes    in 
respect  of  the  Main  farm,  and  entitling  him  to  an 
allotment  in  respect  thereof,  it  is  submitted  that 
the  old  leases  referred  to,  and  set  out  in  part,  in  the 
appendix  to  the  case,  and  the  recent  user  both 


furnish  ample  evidence  to  support  the  plaintafPa 
daim,  and  to  show  that  an  ancient  right  of  pasta* 
rage  was  de  facto  enjoyed.  As  to  the  third  question 
viz.,  whether  the  valuer  and  assistant  commis- 
sioner had  any  jurisdiction  to  disallow  the  claim  in 
respect  of  Berry  Moor,  there  having  been  no  objec- 
tion made  to  it,  this  depends  on  the  construction 
to  be  put  on  sects.  48,  55,  and  77 'of  the  Act. 
Sect.  40,  after  providing  that  a  statement  of  all 
claims  shall  be  deliverea  to  the  valuer,  enacts  thali 
"  the  valuer  shall  give  notice  on  the  church  door, 
....  and  shall  in  such  notice  limit  such  time  for 
the  delivery  of  objections  to  claims  as  the  commia- 
sioners,  under  the  circumstances,  of  each  inclosure 
shall  think  reasonable,  and  by  order  under  their 
seal  direct ;  or  in  case  no  direction  shall  have  been 
given  by  the  commissioners  in  this  behsklf,  then 
such  time  as  the  valuer  shall  think  reasonable,  not 
being  less  in  anv  case  than  twenty-one  days  after 
such  notice  shall  have  been  given ;  and  every  p^ 
son  who  shall  object  to  a  claim  shall  deliver  his 
objection  in  writing  to  the  valuer,  and  also  deliver 
a  copy  of  such  objection  at  the  place  of  abode 
of  the  claimant  or  his  agent  within  the  time  limited 
for  delivenr  of  objections  to  claims  as  aforesaid ; 
and  no  objection  to  any  such  claim  shall  be  re- 
ceived by  the  valuer  after  the  time  so  limited  for 
the  delivery  of  objections  to  claims,  unless  for  some 
I  special  cause  to  be  allowed  by  the  commissioners; 
and  after  the  time  hmited  for  the  delivery  of 
claims  shall  have  expired,  the  valuer  shall  cause 
fourteen  days*  notice  to  be  given  of  the  time  and 
place  of  the  meeting  for  the  examination  of  such 
claims,  and  for  the  attendance  of  all  parties  con- 
cerned therein ;  and  at  Efuch  meeting  the  valum* 
shall  proceed  to  examine  into  and  determine  such 
claims,  and  shall  and  may  allow  or  disallow  the  same 
in  whole  or  in  part,  and  make  such  order  therein 
as  shall  to  him  appear  just,"  subject  to  appeal  to 
the  commissioners.  ScK^t.  55  provides  that  "  after 
the  valuer  shall  have  heard  and  determined  all 
claims  and  objections  which  shall  have  been  made 
in  the  matter  of  an  inclosure,  he  shall  cause  a 
schedule  of  such  claims  and  objections,  and  of  his 
determination  thereon,  to  be  deposited,  and  to  re- 
main for  thirty  days  at  the  least  for  the  inspection 
of  all  persons  interested  therein,  at  some  public 
place  within  the  parish  in  which  the  land  to  be 
mclosed  or  the  greater  part  thereof  shall  be 
situate,"  the  claims  being  liable  to  be  re-heard  by 
the  commissioners  or  by  an  assistant  commis- 
sioner. These  enactments  give  no  power  to  the 
valuer  or  commissioners  to  take  into  consideration 
objections  not  made.  Where  no  objection  is  made 
the  claim  should  be  allowed,  the  only  question  to 
be  determined  in  such  case  being  the  amount  of 
land  to  be  allotted  in  respect  of  the  claims  made,  as 
provided  for  by  sect.  77.' 

Herschell,  Q.C  (with  him  F.  M.  White),  for  the 
defendants,  contended  that  the  terms  of  the  provi- 
sional order  precluded  the  lord  of  the  manor  firom 
claiming  an  allotment  in  respect  of  the  rights  of 
common  connected  with  the  farms.  By  sect.  27 
of  the  General  Inclosure  Act  the  provisional  order 
of  the  commissioners  is  to  specify  the  share  of  the 
land  to  be  allotted  to  the  lord  of  the  manor  "  in 
respect  of  his  right  and  interest  in  the  soil,  either 
exclusively  or  inclusively  of  his  right  or  interest 
in  all  or  any  of  the  mines,  minerals,  ^.,  or  inclu- 
sivelv  or  exclusively  of  any  ri^ht  of  pasturage 
which  may  have  been  usually  enjoyed  by  such  lord 
or  his  tenants,  or  any  other '  right  or  interest  of 
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Bach  lord  in  the  land  to  be  inclosed  as  the  case 
may  appear  to  the  commissioners  to  require,"  &c. 
The   right  of  pasturaee  enjoyed  in  respect  of 
the    forms  was   a  right  or  interest  in  the  soil. 
The  provisional  order  may  either  inclnde  or  ex- 
clude rights  in  mines  and  rights  of  pasturage. 
It  is  submitted  that  whatever  is  not  excluded  is 
induded.     Here  the  provisional  order  excludes 
minerals ;  therefore,  on  the  ordinary  principle,  it 
must  be  taken  to  include  rights  of  pasturage,  and 
if  that  is  so,  it  fhmishes  a  complete  answer  to  all 
the  claims  of  the   plaintiff.      [Denmait,  J.,  re- 
ferred to  Lloyd  V.  Powia  (4  E.  &  BL  485),  where,  at 
the  trial  of  an  issue  under  the  General  Inclosure 
Act,  to  try  the  defendant's  title  to  certain  rights 
of    common,    it    appeared    that    the    owner   of 
the     messuages,    &o.,    had     been    entitled     to 
common   in   respect   thereof,    but    that,   fifteen 
years  before  the  framing  of  the  issue,  he  became 
owner   of    the  manor    and    so    of   the    soil    of 
the  waste ;  that  after  this  the  pasturage  was  en- 
joyed as  before,  and  the  messuages  and  manor 
both  became  vested  in  the  defendant.    A  direction 
to  the  jury  that  defendant  must  fail  as  he  could 
not  have  common  on  his  own  soil,  was  held  erro- 
neous, inasmuch  as    defendant  had  an  interest 
which,  though  not  strictly  a  right  of  common, 
might  be  popularly  so  described  in  an  issue  framed 
under  the  statute.]    The  mere  enjoyment  by  the 
lord  of  a  manor  of  a  right  to  pasture  his  cattle 
on  hia  own  soil  is  not  properly  described  or  in- 
tended to  be  described  by  the  words  of  sect.  27, 
'*Any  right  of  pasturage  which  may  have  been 
usually  enjoved  by  such  lord  or  his  tenants" — 
words  intended  to  apply  to  some  rights  of  the 
lord  which  he  had  acquired  independently  of  his 
right  as  owner  of  the  soil.    [Bla.ckbu£N,  J.,  re- 
ferred to  Musqra/oe  v.  Foreter,  L.  Eep.  6  Q.  B.  590 ; 
24  L.  T.  Bep.  J^.  S.  614.]    In  that  case,  where  the 
Inclosure  Commissioners  were  held  authorised  to 
make  it  a  condition  of  the  inclosure  of  a  waste 
that  the  right  of  sporting  should  be  severed  from 
the  soil,  and  the  tenement  thus  created  should 
remain  in  the  lord,  whilst  the  soil  was  allotted  to 
others,  the  provisional  order  expressly  excluded 
the  lord's  *'  right  and  interest  in  the  game,  and  in 
aU  mines,"  &c. ;  and  Blackburn,  J.,  in  delivering 
the  judgment  of  the  court,  said :  "  It  might  be  a 
matter  of  doubt  whether,  under  the  General  In- 
closure Act,  as  it  was  originally  passed,  the  com- 
missioners would  have  power  to  impose  such  a 
condition.    The  dij£cnlty  in  so  construing  the  Act 
18,  that  the  right  of  the  owner  of  the  soil  to  take 
game  is  a  general  incident  to  the  property  in  the 
soil,  a  moae  of  enjoying  that  property,  and   is 
not  therefore  aptly  described  as  a  '  peculiar  right/ 
which  is  the  phrase  in  sect.  26,  nor  as  an  '  other 
light  or  interest  in  the  land,'  which  is  the  phrase 
in  sect.  27,  though  it  is  in  the  power  of  the  lord  to 
sever  it  from  the  soil,  and  so  create  in  another  a 
peculiar  right  of  this  kind ;  and  it  might  be  said  that 
the  power  of  the  commissioners  to  impose  terms 
and  conditions  under  the  first  Act  is  limited  to 
imposing  terms  and  conditions  relating  to  rights 
already  existing  and  not  to  those  to  be  created  by 
the  inclosure  itself.  But  this  difficulty  seems  to  be 
completely  removed  by  sect.  1  of  11  &  12  Yict.  c. 
99,  which  enacts  that  it  shall  be  lawful  for  the 
commissioners  in  their  provisional  order  'to  set 
forth  any  special  agreement  or  matter  concerning 
or  affecting  the  land,  to  be  inclosed,  and  to  make 
the  same  a  condition  of  such  inclosure.'    Those 


who  passed  this  enactment  seem  to  have  discovered 
that  the  words  of  the  former  Act  might  be  con« 
strued    as  restricting   the   power    of   the    com- 
missioners to  imposing  conditions  of  a  particular 
kind  onlv,  and  therefore  enacted  that  their  power 
should   be   in   that   respect   unrestricted.'      In 
ArwndeU  v.   Viscotmt  FaLmouth  {uhi  swp.)  Lord 
Ellenborough,  in  the  passage  ali^sady  cited,  dis- 
tinguishes between  a  V  right "  and  an  "  interest." 
[BiiACKBUiiN,  J. : — I  confess  I  am  unable  to  appre- 
ciate the  distinction  which  he  there  makes.]    As 
to  the  next  question,  the  lord  of  the  manor,  in 
order  to  establish  his  claim,  must  show  that  the 
right  of  pasturage  has  been  "usually  ei\joyed" 
hj  him  or  his  tenants ;  proof  of  a  merely  occa- 
sional user  or  enjoyment  will  not  be  sufficient. 
Now  the  evidence  relied  on  shows  only  casual  acts 
of  enjoyment,  and  it  is  these  acts  of  enioyment 
which  should  be  regarded  rather  than  the  pro- 
visions of  the  leases  set  out  in  the  appendix  to  the 
case.    [Blackbubk,  J. — Usual  enjoyment  must  be 
taken  to  mean  such  a  usage  as  would  prove  a  pre- 
scriptive right.]  As  to  the  mst  point,  it  is  submitted 
that  the  valuer  is  not  precluded  from  disallowing 
a  claim  solely  because  no  objection  has  been  made 
to   it.      Secit.  48  provides  that  "after  the   time 
limited  for    the  delivery  of  claims    shall    have 
expired,  the  valuer  shall  cause  fourteen  days*  notice 
to  be  given  of  the  time  and  place  of  the  meeting 
for  the  examination  of  such  claims,"  not  simply 
claims  objected  to,  "  and  for  the  attendance  of  all 
parlies  concerned  therein;  and  at  such  meeting 
the  valuer  shall  proceed  to  examine  into  and  deter- 
mine such  claims,"  i.6.,  all  the  claims  delivered, 
"and  shall  and  may  allow  or  disallow  the  same 
in  whole  or  in  part,  and  make  such  order  therein 
as  to  him  shall  appear  just."    There  is  nothing 
whatever  in  the  language  of  this  enactment  to 
restrict  the  jurisdiction  of  the  valuer  to  an  exami- 
nation and   allowance    or    disallowance  of  those 
claims  only  which  have  been  objected  to.    If  he 
is  satisfied  that  there  is  no  foundation  for  a  claim 
made,  he  may  refuse  to  allow  it,  though  no  objection 
has  been  mside  to  it.    He  is  a  public  officer,  whose 
duty  it  is  to  determine  the  rights  of  the  parties 
who  come  before  him,  and  to  make  such  order  in 
respect  thereof  as  to  him  shall  seem  fit. 
Mcunisty,  Q.G.  in  repljr. 

Blackbubn,  J. — I  think  we  are  able  to  deliver 
judgment  in  this  case  now,  though  the  facts  are  a 
little  complicated,  and  there  may  be  some  small 
points  which  will  require  to  be  settled  afterwards. 
The  first  question,  which  is  one  of  some  general 
importance,  is  whether  the  form  of  the  provisional 
order  has  not  debarred  the  plaintiff  from  making 
any  claim  in  respect  of  the  rights  claimed  by  him 
in  the  present  action?  The  lord  of  the  manor 
has  a  general  veto  in  case  of  a  proposal  for 
inclosure;  a  certain  majority  of  the  commoneis 
must  also  consent  before  an  inclosare  can  be 
effected,  and  the  Inclosure  Commissioners  must 
make  a  provisional  order  which  contains  the  terms 
which  they  are  prepared  to  sanction.  Then  the 
27th  section  of  the  Act  says  that,  "  in  case  the 
lord  of  the  manor  shall  be  entitled  to  the  soil  of 
the  land  proposed  to  be  inclosed,"  the  commis- 
sioners, by  their  provisional  order,  "  shall  specify 
the  share  or  proportion  of  the  residue  of  the  land 
which,  after  provision  made  for  the  payment  of 
expenses,  &c.,  and  after  deducting  the  allotments 
to  be  made  for  public  purposes,  should  be  allotted 
to  the  lord  of  the  manor  in  respect  of  his  right 
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and    interest  in   the  soil,   either  exdnsively  or 
inolusively  of  his  right  or  interest  in  all  or  any 
of  the  mines,  minerals,  stone,  and  other  substrata 
under  such  land,  or  inclusively  or  exolusively  of 
any  right  of  pasturase  which  may  have  been 
usually  enjoyed  by  such  lord,  or  his  tenants,  or 
auy  other  right  or  interest  of  such  lord  in  the 
land  to  be  inclosed  as  the  case  may  appear  to 
the   commissioners  to  require,  or  as  the  parties 
interested,  with  the  approbation  of  the  commis- 
sioners, may  have  a^eed,"  &o.    Now  we  have 
to  see  first  what  is  the   meaning  of  the  words 
"  right  of  pasturaffe  which  may  have  been  usually 
enjoyed  "  hy  the  lord  or  his  tenants.    The  lord  is, 
by  supposition,  owner  of  the  soil  in   the  waste 
which  it  is  proposed   to    inclose,    and,  as  such, 
would  have  the  minerals  under  it.     The  Legis- 
lature has  provided  that  his  right  to  the  minerals 
may  be  either  included  or  excluded  in  the  allot- 
ment made  to  him  in  respect  of  his  right  and 
interest  in  the  soil.    Afterwards  come  the  words 
"any  right  of  pasturage  which  may  have  been 
usually  enjoyed   by  such   lord  or  ms   tenants." 
What  is  the  meaning  of  that  P    The  owner  of  the 
soil,  unless  there  is  something  to  show  the  con- 
trary, would  have  the  ownership  of  the  rights  of 
pasturage  over  it.    When  his  right  is  subject  to 
the  rights  of  common  of  other  persons,  he  still 
possesses  it,  but   must    exehcise    it    subject  to 
those   other   rights.     But    it  may  be  that  be- 
sides the  riffht  of  pasturaffo  which  he    has  as 
owner    of    uie    soil,    the   lord   of    the    manor 
as  proprietor  of  other  lands  with  a  right  of  common 
attached  to  them,  has  practi(»lly  another  right  of 
pasturage  for  himself  or  his  tenants  over  the  same 
soil ;  though,  according  to  the  general  principles  of 
English  law  the  dominant  ana  servient  tenements 
being  in  the  same  owner,  there  cannot  in  strict  law 
be  a  separate  right  of  common  at  all,  as  that  is 
merged  in  the  ownership  of  the  soil.    But  where 
the  land  in  respect  of  which  a  right  of  common 
exists  is  in  a  person  other  than  the  lord,  and  the 
lord  when  he  gets  it  back,  instead  of  taking  a 
transfer  to  a  trustee  for  himself,  takes  a  transfer 
to   himself,  he   thereby  gets   a   quasi  right  of 
common,  and  de  facto  continues  to  exercise  the  same 
rights  of  common  as  were  exercised  whilst  the 
land  was  in  a  separate  person.    The  tenants  of 
these  &rms  did,  in  fact,  enjoy  rights  of  common 
just  as  if  the  lord  had  not  been  tne  owner  of  the 
common    land.    That   being    so,   I    cannot  but 
construe  the  Act  of  Parliament  when  it  speaks 
of  "any  right  of  pasturage    which    may  have 
been    usually    enjoyed    by    such    lord    or    his 
tenants,"  otherwise  than  as  meaning  such  rights 
of  pasturage  as  have  been   enjoyed   in  such  a 
manner  as — were  it   not  for  the   technical  rule 
of  the  law  as  to  the  effect  of  the  merger  of  the 
dominant  and  servient  tenements — would 'prove 
and  establish  a  user  beyond  the  memory  of  man  of  a 
right  of  common  of  pasturage  over  the  land.  That, 
I  think,  is  what  is  meant  by  the  statute ;  that  the 
Inclosure    Commissioners,    in   their    provisional 
order,  may  make  an  allotment  to  the  lord  of  the 
manor  in  respect  of  his  right  and  interest  in  the 
soil  in  the  waste,  including  any  rights  of  pasturage 
which  he  may  have  of  the  nature  which  I  have 
described,  so  as  to  have  done  with  the  whole  thing 
at  once.     But  the  commissioners,  in  their  pro- 
visional order,  may  also  say:  We  will  make  an 
allotment  to  you  in  respect  of  your  right  and 
interest  in  the  soil,  but  we  will  exclude  any  rights 


of  pasturage  which  have  been  usually  enjoyed  by 
you  or  your  tenants  in  respect  of  these  farms,  just 
as  if  the  legal  estate  had  been  vested  in  a  trustee^ 
BO  as  to  keep  the  estate  in  the  waste  and  the 
estate  in  the  farms  separate  and  distinct    'Hie 
Inclosure   Commissioners,   in   their    provisional 
order,  may  do  either  of  these  thines.    The  first 
question  we  have  to  consider  is  whether  in  the 
provisional  order  in  the  present  case  they  have 
mduded  or  excluded  these  rights  of  pasturage.    I 
go  thus  far  with  Mr.  Herschell's  contention,  that 
if  the  provisional  order  had  said  that  this  allot- 
ment was  in  lieu  of  these  quasi  rights  of  pasturage 
as  well  as  of  the  lord's  right  and  interest  in  tne 
soil,  then  upon  this  issue  we  might  hold  that  he 
has  lost  his  right  to  further  compensation  for  these 
quasi  rights  of  common,  because  they  were  taken 
mto  account  in  the  allotment  made  under  the  pro- 
visional order.    It  is  important  to  see,  thererore, 
whether  these  rishts  of  pasturage  were  included 
or  excluded  by  tne  provisional  order.     The  pro- 
visional order  is  framed  in  these  terms:  '"That 
four  acres  in  Berry  Moor  at  such  spot  as  the  vainer 
shall  sdect  be  allotted  for  the  labouring  poor,  and 
that  one  sixteenth  part  in  value  of  the  said  lands, 
to  include  the  ground  where  the  limestone  crops 
out,  be  allotted  under  the  provisions  of  the  said 
acts  to  the  said  Sir  George  Musgrave,  as  lord  of 
the  said  manor,  in  lieu  <x  his  right  and  interest 
in   the   soil  of  the   said  lands  to   be  enclosed, 
exclusively   of  his    right   and    interest    in    all 
mines,    minerals,    stone,    and    other    substrata 
under  the  same.     That  a  right  to  enter  the  said 
lands  when  inclosed,  for  the  purpose  of  opening, 
working,  or  winning  such  mines,  minerals,  stone, 
or  other  substrata,  be  reserved  to  such  lord,  com> 
pensation  to  be  made  by  the  person  exercising  such 
right  for  any  damage  to  the  surface  which  may 
thereby  be  done ;  and  that  there  be  reserved  to  the 
said  lord  of  the  manor  all  manner  of  game  upon 
the  said  lands  to  be  inclosed,  together  with  the 
right  of  hunting,  hawking,  and  fowling  over  the 
same,  with  full  power  and  authority  to  enter  upon 
the  said  land  for  the  convenient  exercise  of  such 
rights."   The  provisional  order  is  absolutely  silent 
as  to  rights  of  pasturage,  if  any  there  may  be,  which 
have  been  usually  enjoyed  by  me  lord  or  his  tenants. 
Then  the  question  really  comes  round  to  this — if 
there  are  in  existence  any  such  rights  of  pastor- 
a^ge,  and  the  provisional  order  does  not  say  any- 
thing as  to  their  being  either  included  or  excluded, 
whi(m  are  we  to  take  to  be  the  caseP   I  have  come 
to  the  conclusion  that  where  nothing  is  said  on  the 
subject  by  the  provisional  order,  these  rights  of 

Easturage  cannot  be  taken  to  be  included.  Where  we 
nd  a  rieht  of  pasturage  existing,which  but  for  the 
technical  objection  which  I  have  mentioned  wotdd 
be  a  separate  right,  I  think  that  unless  there  is 
something  in  the  provisional  order  showing  an 
intention  to  include  such  a  right,  we  ought  not  to 
hold  it  to  be  included.  I  think,  therefore,  that  the 
allotment  made  by  the  provisional  order  is  exclusive 
of  the  rights  of  pasturage  which  have  been  usually 
enjoyed  by  the  lord  or  his  tenants — "usually 
enjoyed  "  meaning  enjoyed  so  long  as  would  have 
estaolished  the  rij^ht  as  aeainst  the  rest  of  the 
commoners,  that  is,  generally,  for  a  time  wherectf 
the  memory  of  man  runneth  not  to  the  oontraiy. 
We  have  next  to  consider  whether  this  right  of 
pasturage  was  '*  usually  enjoyed."  I  cannot  agree 
with  Mr.  Marshall  that  by  this  is  meant  an 
enjoyment  without  any  interruption.    When  Uie 
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qaeetion  of  the  Talae  of  the  respective  interests 
oomee  to  be  dealt  with  under  sect.  77,  it  would  be 
a  fair  matter  to  submit  to  the  oonfiideration  of  the 
valaer  that  though  this  right  of  common  existed, 
yet  the  &ot  showed  that  for  a  number  of  ^ears 
the  owners  did  not  think   it  worth  exercising, 
and  therefore  it  could   not   be   of  much  value. 
That  is  a  matter  which  the  valuer  might  well  be 
called  on  to  oon&ider.    But  I  cannot  think  that 
when  once  it  is  shown  that  the  right  has  so  long 
flodsted,  the  mere  fact  that  it  has  oeen  neglected. 
and  allowed  to  fall  into  desuetude  for  some  years, 
deprives  the  owner  of  all  rights  to*  compensation 
in  respect  of  it.    Let  us  see,  then,  what  is  the 
evidence  that  the  right  of  pasturage  was  "  usually 
enjoyed."    First,  as  to  the  Mains  Farm,  there  is 
(voof  of  a  user  since  1826,  though  slight,  of  the 
ri^t  of  pasturage  over  the  Fells,  proof  of  user 
in  1828  and  1845,  and  quite  recently.    Then  we 
have  a  long  series  of  leases  tending  to  prove  the 
same  thin^,  thoup^h  of  themselves  they  would  not 
establish  it.    Berne  more  than  thirty  years  old, 
and  coming  from  the  proper  custody,  they  must 
be  tiJcen  to  have  been  granted  and  executed  as 
described.     The  modem  user  taken  with  these 
ancient  documents  shows  that  probably  the  user 
was  an  ancient  one.    Taking  tnat  view  of  the 
matter,  I  think  there  is  evidence  of  ancient  user 
80  far  back  as  the  year  1677,  and   evidence  of 
modem  user,  though,  it  is  true,  slight ;  further, 
the  subsequent  noD-user  is  explained  by  the  fact 
oi  there  being  no  Fell  flock.    From  this  evidence 
I  think  we  should  come  to  the  conclusion  that 
the  tenant  had,  for  about  200  years,  a  right  of 
^pasturage  on  the  high  Fells,  and  the  reasonable 
inference  is  that  the  right  was  an  immemorial 
one.    The  right  of  pasturage  over  the  high  Fells, 
therefore,   did  exist   in   respect  of    the   Mains 
Farm.      [His     lordship    then    went,     seriatim, 
through    the   claims   made    over   each   of   the 
tracts  of  waste  land,  in  respect  of  each  of  the 
fiirms.]    Then  as  to  Berry  Moor,  the  third  question 
arises,  could  the  valuer  or  assistant  commissioner, 
properly  of  his  own  mere  motion,  disallow  the 
claim  made  with  regard  to  the  Berry  Moor,  there 
havinff  been  no  objection  made  to  the  claim  P    At 
first  I  was  under  tne  impression  that  he  could  do 
so.    But  when  we  come  to  look  at  the  77th  section 
of  the  Act,  we  see  that  all  claims  are  first  to  be 
allowed  or  disallowed ;  and  when  all  are  settled, 
and  not  till  then,  comes  the  time  when  allotments 
are  to  be  made  in  respect  of  the  "  respective  rights 
and  interests  which  shall  have  been  claimed  and 
allowed  under  the   provisions   herinbefore  con- 
tained."   That  removes  the  difficulty ;  and  we  are 
now  to  consider  whether  the  claim  in  respect  of 
Berry  Moor  was  "  allowed."    Now,  when  the  Act 
caremlly  provides  that  all  parties  interested  are  to 
be  allowed  to  appear  and  object  to  any  claims 
miMle,  and  no  persons  appear  and  object  to  this 
claim,  it  must  be  regarded  as  allowed,  and  accor- 
dingly, the  valuer  and  assistant  commissioner  had 
no  right  to  enter  into  the  question  and  reject  the 
daim.  The  lord  of  the  manor,  is,  therefore  entitled 
to  an  allotment  in  respect  of  his  claim  over  Berry 
Moor. 

Dksuas,  J. — I  am  of  the  same  opinion,  and  do 
not  think  it  necessary  to  add  anything  to  the 
iadgment  of  my  brother  Blackburn,  with  which 
I  agree  in  every  point.  I  will  only  say,  with 
rcmrd  to  the  provisional  order,  as  to  the  form  of 
which  it  is  important  to  lay  down  a  general  rule, 
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that  the  mere  omission   to  mention  any  right 
ought  not  to  be  taken  as  an  inclusion  of  it. 

Ajlchibald,  J. — I  am  of  the  same  opinion. 

JudgtMnt  for  tne  plaint^. 

Attorney  for  plaintiff,  /.  L.  Morris. 

Attorneys  for  defendants.  White,  Borret  and  Co. 
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Seported  by  H.  F.  Poolbt  and  Johv  Boss,  Esqn., 
Baxriaters-at*Ijaw. 


Friday,  Jan,  23, 1874. 

Maude  (pet.)  «.  Lowlet  (resp.)  (No.  2). 

Municipal  election  petition  —  Limit  of  parUoidars 

— Tvmefor  delivery  of, 
Afiefk  the  jUmg  of  a  mimicipdl  election  petition,  the 
foUowmg  order  was  made  by  a  judge  at  chambers, 
viz,,  that  the  petitioners  do  within  a  week  deliver 
to  the  respondent  particulars  of  oM  the  persons 
alleged  to  have  been  bribed  or  treated,  by  whom, 
when,  and  where.  And  of  aJl  the  persons  alleged 
to  have  been  retained  and  employed  as  canvassers, 
and  by  whom,  and  when,  ana  where.  And  of  M 
persons  to  whom  vtioney  was  paid  or  agreed  to  be 
paid,  on  aceormt  of  the  conveyance  of  voters  to 
the  poU,  and  by  whom  and  when  and  where 
such  mooneye  were  pond  or  agreed  to  be  paid. 
On  appeal  to  the  court. 

Held,  that  the  order,  if  varied  by  the  addition  of 
dales,  and  by  the  words  **  as  far  as  is  hnoum 
being  inserted  at  the  end  of  each  sentence,  was 
reasonable  and  ought  to  be  conjmned, 
BxTiiS  calling  on  the  respondent  to  show  cause  whv 
an  order  of  Pollock,  B.,   dated  16th  Jan.  1874, 
should  not  be  varied. 

A  petition  having  been  lodged  against  the  re- 
turn of  James  Lowlev,  as  town  councillor  for  a 
ward  of  the  borough  of  Leeds,  and  tiie  trial 
thereof  being  fixed  for  the  8rd  Feb.,  an  applica- 
tion was  ma^e  on  the  preceding  16th  Jan.  at 
chambers,  to  the  leamea  jud^e  above-mentioned 
for  particulars  of  the  charges  in  the  petition ;  the 
matter  was  argued,  and  the  following  order 
made: 

I  do  order  that  the  petitioners,  or  their  attorn^,  or 
a^fents,  do  within  a  week  deliver  to  the  respondent,  or 
hiB  attorney,  partionlars  of  all  the  persons  allegea  to 
have  been  bnbed  or  treated,  bv  whom,  when,  and 
where.  And  of  all  the  i>erBona  alleged  to  have  been 
retamed  and  employed  as  oanyassers,  and  by  whom,  and 
when,  and  where.  And  of  all  persons  to  whom  mon^ 
was  paid,  or  agreed  to  be  paid,  on  aoooont  of  the  oonvey- 
anoe  of  voters  to  the  poll,  and  by  whom,  and  when, 
and  where  each  moneys  were  paid  or  agreed  to  be  paid. 

(Signed)  C.  E.  Pollock. 

16th  Jan.  1874. 

The  above  rule  having  been  obtained, 
Arthur  Charles  showed  cause. — ^Three  classes 
of  persons  are  referred  to  in  the  petition— viz., 
persons  bribed,  canvassers,  and  persons  employed 
m  the  conveyance  of  voters  to  the  poll.  First, 
it  is  objected  by  the  petitioner  that  these  par- 
ticulars were  ordered  too  soon.  But  that  was  in 
the  discretion  of  the  learned  judge  to  deter- 
mine, whose  decision  should  be  treated  as  final 
unless  strong  reasons  are  shown  for  the  con- 
trary. The  time  for  allowing  particulars  has, 
in  different  cases,  varied  from  three  to  five 
and  six  days.  No  time  is  fixed  in  the  rules. 
IField,  Q.C.,  for  the  petitioner,  offered  a  week 
excluding  Sunday.  Lord  Ooleridob,  O.J. — That 
seems  to  the  court  reasonable.]  Then  secondly, 
as  to  the  particulars  of  bribers  and  persons  bribed. 

SM 
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Beal  V.  Smith  (19  L.  T.  Bep.  N.S.  565 ;  L.  Eep.  4  0.  P. 
145),  was  relied  upon  by  the  petitioner  at  chambers. 
Bat  all  that  was  actually  decided  there  is  that  this 
court  will  not  interfere  with  the  discretion  of  a 
judge  at  chambers.  So  it  is,  to  that  extent^  now  in 
favour  of  the  respondent.  BovUl,  O.J.,  seemed  to 
intimate  that  he  would  have  niade  a  different 
order,  for  he  said  that  he  would  not  interfere  with 
the  discretion  of  the  learned  judge  at  chambers, 
but  that  justice  might  require  further  time. 
[Lord  Colebidgb,  C.jT — Moreover,  you  have  in 
your  favour  the  very  high  authority  of  Willes,  J., 
who  was  opposed  to  the  application.]  The  affi- 
davits are  not  set  out  in  the  re|)ort  of  the  case,  and 
the  order  was  much  more  extensive  than  the 
present  one.  And  it  is  noticeable  that  one  of  the 
learned  judges,  said  to  have  been  consulted  by 
Willes,  J.,  before  the  latter  made  the  order,  thought 
fit  to  give  particulars  of  bribers  in  a  subsequent 
case,  viz.,  tne  Hastvnga  Petition  and  Stafford  Peti' 
tion  (20  L.  T.  Bep.  N.  S.  180),  where  Blackburn,  J., 
made  orders  for  particulars,  giving  the  names  of 
the  persons  subjected  to  corrupt  practices,  and  of 
the  persons  guilty  of  those  practices,  as  far 
as  practicable,  and  the  times  and  plaoes  at 
which  the  alleged  treating  took  place.  It 
is  clear,  therefore,  that  the  form  of  order  in 
Beal  V.  Smith  is  not  conclusive.  In  Anderson  v. 
Oawley,  The  Salford  Petition  case  (19  L.  T. 
Bep.  N.  S.  500),  Willes,  J.,  adhered  to  the  form 
of  order  in  Beal  v.  Smdth.  Very  soon  after 
that  case,  Keogh,  J.,  after  his  attention  had 
been  drawn  to  the  last-mentioned  decision  of 
Willes,  J.,  adopted  the  same  form  (The  London- 
derry Petition,  19  L.  T.  Bep.  N.  S.  573),  making 
an  order  that  the  petitioners  should,  three  davs 
before  the  trial,  give  particulars  containing  the 
names  of  ail  persons  alleged  to  have  been  bribed, 
and  also  of  those  who  were  alleged  to  have  admin- 
istered bribes,  and  of  those  alleged  to  have  been 
unduly  influenced,  Ac,  And  another  order  was 
made  in  Brett  v.  Bohinson  (22  L.  T.  Bep.  N.  S. 
487),  bjr  Bramwell,  B.  [Lord  Oolemdge,  C.J. — 
There  is  a  marked  distinction  between  the  particu- 
lars of  treating  and  bribery.]  B€cd  v.  Smith  was 
followed  by  Pollock,  B.  in  the  present  case. 
[Lord  Coleridge,  O.J. — ^The  cases  cited  onlv  show 
that  there  is  authority  for  giving  particulars  of 
bribers,  and  a  list  of  acts  of  bribery  and  acts  of 
treating, whereas  the  order  before  us  goes  further, 
and  seeks  information  as  to  the  times  and  places 
of  treating.]  If  the  respondent  is  entitlea  to  a 
list  of  bribers,  whv  is  he  not  also  of  treaters  P  It 
is  more  easy  to  discover  treating  than  bribery. 
The  object  of  particulars  is  to  en^le  the  respon- 
dent to  prepare  his  defence.  [Lord  Coleridge, 
C.J. — Or  to  ascertain  what  case,  if  any,  the  peti- 
tioner has.]  Bather,  to  find  out  what  has  to  be 
met  in  court.  Thirdly,  if  entitled  to  the  list  of 
bribers  the  respondent  is  likewise  entitled  to  a  list 
of  treaters,  although  possibly,  if  furnished  with 
the  places  of  treating,  an  inference  may  be  drawn 
that  the  landlords  of  those  places  were  the  per- 
sons by  whom  the  treating  was  accomplished.  If 
the  petitioner  can  give  tne  names  of  bribers  he 
can  as  easily  give  those  of  the  persons  bribed. 
[Hontman,  J. — Not  so.  He  may  have  seen  a 
number  of  men  coming  out  of  some  place  with 
the  gold  in  their  hands,  yet  not  know  their  names.] 
Lastly,  the  respondent  is  entitled  to  the  names  of 
the  agents  charged  with  conveying  voters  to  the 
poll. 


FiM,  Q.C.  (with  him  Lockwood)  for  the  peti- 
tioner. —  Although  no  doubt  the  respondent 
has  a  right  to  particulars,  yet  on  the  other 
hand  the  petitioner  should  not  be  restricted  in 
his  proof.  The  election  tribunals  require  very 
strict  proof.  I^ere  is  much  difference  between 
a  knowledffe  of  bribers  and  a  knowledge  of 
bribees.  The  mode  of  bribery  varies.  A  oom- 
mon  mode  is  for  the  voter  to  receive  a  mere 
tidcet  which  is  after  the  election  produced  aa  a 
voucher.  [Kbatino,  J. — ^The  woras  '*as  &r  as 
is  known  "  would  protect  you.]  Yes.  The  peti- 
tioner will  undertalce  to  give  &e  names  so  far  as 
they  are  known.  So,  also,  with  the  same  limita- 
tion, the  times  and  plaoes  of  bribing  and  treating 
shall  be  given  and  likewise  as  to  the  conveyance 
of  voters  to  the  poll. 

Lord  CoLBRiDGB,  C.J. — ^Then  let  the  order  be 
varied  by  the  dates  being  given,  and  the  words 
*'  as  far  as  is  known  "  being  inserted  after  each 
question,  "  by  whom,  when,  and  where." 

Rule  absolute  accordingly. 

Attorneys  for  petitioners,  Paterson,  Snow^  and 
Bumey, 

Attorney  for  the  respondent,  Barley. 


COITBT  OF  SZCESQUSS. 

Reported  hj  T.  W.  Sauvdsbs  and  H.  Lsioa, 

Baxristen-at-Law. 
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Jan.  27  and  28, 1874. 

Yaughton  and  another  t;.  The  London  avb 
No&TH  Western  Bailwat  Cohpant. 

Baihvay  compa/ny — Common  carriers — Lose  ofgoodt 
above  101.  in  value — Goods  not  declared  under 
sect.  1  of  Oarriers*  Act — Felonious  ctcts  of  com- 
pany^s  servants —  IVTiat  sufficient  evidence  of  in 
dviladtion — Difer&nce  in  that  respect  in  a  criminal 
prosecution — Calling  the  tuspeded  servant  as 
witness— Carriers*  Act  (11  Geo.  4,  ^  1  WHL  4.  c 
68),  seet.  8. 
Inan  action  against  a  railway  eom/pany^  as  carriers 
for  hi/rStfor  the  loss  of  goods  alleged  to  have  arisen 
from  the  felonious  act  of  the  servants  of  the  com" 
pony,  it  is  not  necessary  for  the  plaint^,  in  order 
to  prove  thefdom,  under  sect.  8  of  the  Carriers' 
Act  (11  Geo.  4^1  Witt.  4,  c.  68),  to  Mng  home 
the  charge  to  amy  individual  servant  of  W  eomr 
pa/wy  in  particular,  or  to  produce  such  evidence  of 
the  fact  as  would  he  regwsite  on  a  criminal  trial; 
it  being  sufficient  for  him  to  show  ii  to  he  more 
•  probable  that  the  felony  was  committed  by  soms 
one  or  more  of  such  servants  than  by  aw/one  else  ; 
and  the  mere  fact  of  the  company's  dketaining 
from  calling  me  suspected  servants  as  wOneesee, 
in  answer  to  the  plaintiff's  case,  is  eufficient  to 
justify  the  case  being  left  to  the  jury. 
So  held  by  the  Court  of  Exchequer  {Kelty,  C.B,, 

Pigott  and  Am^hlett,  BB.). 
This  was  an  aotion  brought  by  the  plaintifEs 
against  the  defendants  as  carriers  for  delay  in  the 
delivery  of  goods  intrusted  to  them,  and  also  (the 
goods  not  having  been  delivered  at  all)  to  recover  the 
value  of  such  goods,  consisting  of  articles  of  jewel* 
lery.  Thejdefendants  pleaded,  in^oZio,  the  Carriers' 
Act,  and  the  absence  of  a  declaration  of  the  value 
of  the  ^oods  being  above  lOL  at  the  time  ihey 
were  delivered  to  them  to  be  carried ;  to  which 
the  plaintiffs  replied,  that  the  goods  were  lost  by 
means  of  a  felony  committed  by  the  defendants* 
servants. 
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The  pleadings  in  the  action  were  shortly  as 
fbllows: 

The  first  count  of  the  declaration  charged  that 
the  plaintiffs  deliTered  to  the  defendants,  as  being 
carriers  of  g^oods  by  railway  from  Birmingham  to 
Idveipool,  certain  goods  of  tiie  plaintiffs  to  be  by 
the  defendants  carried  from  Birmingham  to 
Liverpool  aforesaid,  and  there  delivered  for  the 
j^aintiffs  within  a  reasonable  time  in  that  behalf 
for  reward,  &c, ;  that  the  defendants  received  the 
said  goods,  &c. ;  and  a  reasonable  time  for  carry- 
ing and  ddivering  the  same  elapsed,  yet  the  de- 
fendants neglected  for  a  long  and  unreasonable 
time  in  that  oehalf  to  carry  and  deliver  the  said 
goods,  whereby  the  plaintiffs  were  deprived  of  the 
use  of  the  said  goods,  and  the  same  were 
diminished  in  value.  By  the  second  count  the 
defendants  were  charged  with  having  received  as 
carriers  for  hire  certain  goods  of  the  plaintiffs  to 
be  by  the  defendants  taken  care  of,  and  safely  and 
securely  carried  from  Birmingham  to  Liverpool, 
and  there  delivered  for  the  plaintiffs  withm  a 
reasonable  time  in  that  behalf  for  reward ;  and  a 
reasonable  time  for  carrying  and  delivering  the 
same  elapsed,  yet  the  defendants  did  not  take  care 
of  and  safely  and  securely  carry  and  deliver  the 
said  ffoods  for  the  plaintiffs,  whereby  the  same 
were  lost  to  the  plaintiffs.  The  third  count  was 
in  trover  for  a  wrongful  conversion  by  the  defen- 
dants to  their  own  use  of  the  plaintiffs'  goods — 
that  is  to  say,  gold  rings,  gold  lockets,  gold  pins, 
and  gold  seals.    Claim,  1002. 

The  defendants  pleaded  various  pleas,  as  follows  : 
First  (to  the  first  and  second  counts),  denying  the 
delivery  by  the  plaintiffs  and  the  receipt  by  the 
defendants  of  the  said  goods  for  the  purposes  and 
on  the  terms  alleged;  secondly  (further  to  the 
same  counts),  denying  the  breaches  therein 
alleged;  thirdly  (to 'the  third  count),  not  guilty; 
fourthly  (further  to  the  same  count),  that  the 
goods  were  not  the  plaintiffs'  goods  ;  fifthly  (as  to 
the  first  and  second  counts),  that  the  breaches  of 
duty  in  those  counts  alleged  were,  by  reason  of 
loss  by  the  defendants  of  the  said  goods,  and  that 
the  said  goods  were  articles  and  property  of  the 
description  mentioned  in  sect.  1  of  1  will.  c.  4 
(the  Carriers'  Act),  and  were  contained  in  a  parcel 
which,  with  the  goods  therein  contained,  was 
delivered  by  the  plaintiffs  to  the  defendants  as  and 
being  common  carriers  by  land  for  hire,  at  a  cer- 
tain office  or  receiving  house  of  the  defendants, 
for  the  purpose  of  being  by  them,  as  such  carriers, 
carried  for  hire  in  a  public  carriage,  and  the  value 
of  the  said  goods  then  exceeded  the  sum  of  lOL, 
and,  at  the  time  of  the  delivery  of  the  said  parcel 
and  goods  as  aforesaid,  there  was  affixed,  in  legible 
characters,  in  a  public  and  conspicuous  place  of 
the  said  office  or  receiving  bouse,  being  an  office 
or  receiving  house  of  the  defendants,  where  such 
parcels  were  then  received  by  the  defendants  for 
the  purpose  of  carriage,  a  notice,  within  the 
meaning  of  the  said  statute,  whereby  the  defen- 
dants notified  that  an  increased  rate  of  charge 
in  the  said  notice  mentioned  was  required  to  be 
paid  them,  over  and  above  the  ordinary  rate  of 
carriage,  as  a  compensatien  for  the  greater  risk 
and  care  to  be  taken  for  the  safe  conveyance  of 
articles  and  property  of  the  description  in  the  first 
section  of  the  said  statute  mentioned,  and  at  the 
time  of  the  delivery  of  the  said  parcel  and  goods  at 
the  said  office  or  receiving  house  of  the  deiendants 
as  aforesaid,  the  value  and  nature  of  the  said  goods 


were  not  declared  by  the  person  sending  or 
delivering  the  same,  and  neither  such  increased 
charge  as  aforesaid  nor  any  agreement  to  pay  the 
same  was  accepted  by  the  person  receivmg  the 
said  parcel  and  goods. 

The  plaintiffs  took  and  joined  issue  on  all  the  said 
pleas,  and  for  a  second  replication  to  the  said  fifth 
plea,  they  said  that  the  loss  of  the  said  gooda 
arose  from  the  felonious  acts  of  servants  m  the 
employ  of  the  defendants,  and  not  otherwise; 
ana  upon  that  second  replication  issue  was  also 
joined. 

The  cause  came  on  for  trial  at  the  last  summer 
assizes,  1873,  at  Warwick,  before  Honyman,  J.,  and 
a  speciEkl  jury,  on  which  occasion  the  following 
appeared  to  l>e  the  facts,  which  were  either  proved 
in  evidence  or  admitted. 

The  plaintiffs,  who  were  wholesale  jewellers 
carrying  on  business  at  Birmingham,  sent  from 
thence  on  the  29th  Jan.  1873  a  box  of  jewellery  to 
their  traveller,  a  Mr.  Holland,  then  at  Liverpool, 
and  addressed  to  him  at  "  Jjawrence's  Hotel,  Liver- 
pool,'* where  he  was  then  staying.  The  box  con- 
tained articles  of  jewellery,  &c.,  which  were  ad- 
mitted to  be  of  above  the  value  of  £10,  and  to  be 
within  the  opera^tion  of  the  Carrier's  Act  (11  Greo. 
4,  &  1  Will.  4,  c.  68),  but  the  nature  and  value 
of  the  contents  of  the  box  were  not  "  declared  "  by 
the  plaintiffs  within  the  terms  of  sect.  1  of  the 
Act,  at  the  time  it  was  handed  by  them  to  the 
defendants'  servants  at  their  Birminj^ham  station, 
for  carriage  to  Liverpool,  although  m  the  receipt 
which  was  given  for  it  at  that  time  by  the  defen- 
dants' servant,  the  package  was  stated  to  contain 
"jewellery."  The  delivering  of  the  box  by  the 
pkintiffs  to  the  defendants  at  Birmingham  was 
not  disputed  by  the  latter,  nor  was  there  any 
question  raised  as  to  the  nnture  and  value  of  the 
contents,  the  only  question  at  issue  between  the 
parties  being  whether  (the  box  not  having  been 
delivered  to  the  plaintiffs  or  to  their  traveller  at 
Liverpool)  its  loss  had  been  occasioned  by  the 
"felonious  clcU  of  any  servant  of  the  company " 
within  the  meaning  of  sect.  8  of  the  Carriers'  Act 
above  mentioned,  which  section  is  in  the  following 
words: 

Provided  also,  and  be  it  farUier  enacted,  that  nothing 
in  this  Act  shall  be  deemed  to  protect  any  mail  contractor, 
stage  coach  proprietor,  or  other  common  carrier  for  hire 
tnyisi  liability  to  answer  for  loss  or  injnry  to  any  goods 
or  articles  whatsoever  ariaina  from  the  felonious  ctcts  of 
any  coachman,  guard,  bookkeeper,  porter,  or  other 
servant  in  his  or  their  employ.  ... 

On  arriving  at  the  defendants'  Lime-street  Sta- 
tion, at  Liverpool,  from  Birmingham,  parcels,  such 
as  was  the  box  in  question,  are  taken  to  the 
"parcel  office"  at  the  station  for  delivery  in  Liver- 
pool. This  office  is  not  open  to  or  accessible  by  the 
public,  but  only  to  the  servants  of  the  company.  The 

garcels  for  delivery  in  Liverpool  are  entered  in  a 
ook  kept  for  the  purpose,  and  are  then  put  into  a 
covered  van,  at  the  office  door,  to  be  driven  away 
and  delivered  at  their  several  destinations  in  the 
town.  The  collection  and  delivery  of  these  parcels 
from  the  defendants'  station  at  Liverpool  as 
undertaken  by  an  agent  of  the  company  of  the 
name  of  Thurston,  under  a  contract  with  the  de- 
fendants for  that  purpose,  and  the  vans  used  by  him 
in  the  business  nad  his  name,  &c.,  painted  upon 
each  of  them,  thus,  "  Joseph  Thurston,  agent  for 
the  London  and  North- Western  Bailway  Com- 
pany." A  man  called  Hindley,  in  the  employ  of 
Thurston,  was  the  driver  of  the  parcel  van  on  the 


452 


MAGISTRATES'  OASES. 


Ex.]      Yaughton  aud  akothxb  v.  The  London  and  Nosth-Wbstbbn  Bailwat  Cokpant.      [Bx. 


morning  in  question  (30th  Jan.)>  and  he  had  a 
book  in  which  this  box,  together  with  two  other 
parcels,  also  for  delivery  to  other  persons  at 
Lawrence's  Hotel,  was  duly  entered.  It  was 
Hindley's  duty  to  check  the  parcels  off  by  this 
book  as  they  were  placed  in  his  van,  and  on  him 
rested  the  duty  and  responsibility  of  safely  de- 
livering them.  There  was  no  part  of  the  defen- 
dants* station  open  or  accessible  to  the  public 
nearer  the  spot  where  the  parcel  van  was,  while 
the  parcels  were  being  placed  in  it,  than  from  six 
to  ten  yards. 

On  arriving  with  his  van  at  Lawrence's  Hotel, 
Bindley  went  into  the  Hotel  and  delivered  there 
the  other  two  parcels  above  mentioned,  and  per- 
mitted the  housekeeper  to  sign  his  book  as  having 
received  three  parcels,  including  the  box  in  question 
which  she  did,  not  adverting  to  the  fact  that  only 
two  had  been  delivered.  "Hie  landlord,  however, 
came  in  at  the  moment,  and  perceiving  what 
Hindlev  had  done,  called  his  attention  to  it,  and 
asked  nim  where  Mr.  Holland's  parcel  was,  to 
which  Hindlev  replied,  '*  Isn't  it  here  P"  and  then 
went  back  to  his  van  as  if,  apparently,  to  look  for 
the  parcel,  and  came  back  and  said  he  could  not 
find  it,  nor  was  it  ever  in  fact  delivered.  The 
housekeeper's  receipt  for  the  box  was  then  erased 
or  struck  throi^h  by  her  in  Hindley's  book. 

On  the  10th  Feb.  1873,  some  articles  of  jewellery, 
identified  as  having  formed  a  portion  of  the  con- 
tents of  the  plaintiff's  box,  were  discovered  bv  a 
detective  poHce  officer  to  have  been  pledg^  a  day 
or  two  previously  at  a  pawnbroker's  in  Liverpool 
by  a  man  named  "  Buchanan,"  who  was  not  in  the 
service  of  the  company,  and  who  was  at  once 
arrested  on  suspicion  of  having  stolen  the  box. 
He  denied  the  stealing,  and  said  that  he  had 
found  the  articles  which  he  had  pawned  lying 
about  on  a  part  of  the  defendant's  station,  called 
the  "Fish  Siding,"  which  siding  was  open  and 
accessible  to  the  public,  and  was  about  100  yards 
(distant  from  the  office  where  the  parcels  were 
put  into  the  van.  Upon  going  to  the  part  of  that 
siding  pointed  out  by  Buchanan,  the  police  officer 
discovered  some  other  broken  bits  of  jewellery 
lying  about,  which  proved  to  be  portions  of  the 
plaintiff's  property,  and  also  some  bits  of  wood, 
which  were  identified  as  being  parts  of  the  box  in 
which  the  goods  were  packea.  The  officer  then 
went  to  the  "  Parcel  office,"  where  he  saw  a  man  of 
the  name  of  **  Wilson,"  one  of  the  clerks  employed 
by  the  defendants,  in  and  having  charge  of  that 
office,  and  Wilson  then  produced  to  the  officer  a 
breast-pin's  head,  which  was  identified  as  a  portion 
of  the  lost  goods,  and  which  he  said  he  had  picked 
up  on  the  siding  some  days  before,  and  that  another 
man  had  also  picked  up  some  other  bits  of  the 
jewellery.  He  said  also  that  he  had  not  men- 
tioned anything  about  it,  not  thinking  it  to  be 
of  any  value.  The  man  Buchanan  was  subse- 
quently discharged,  the  police  authorities  being 
satisfied  with  his  statement  as  to  finding  the 
articles. 

At  the  dose  of  the  plaintiffs'  case,  the  coxmsel 
for  the  defendants  submitted  that  there  was  no 
evidence  to  go  to  the  jury  in  support  of  the 
plaintiff's  second  replication ;  there  was  no  proof 
that  any  felony  had  been  committed  by  anybody, 
and  certainly  none  that  it  had  been  committed  by 
any  servant  of  the  company.  The  defendants 
called  no  witnesses,  and  the  learned  judge  in 
summing  up  to  the  jury,  told  them  tnat  they 


must,  before  they  could  find  a  verdict  for  the 
plaintiffs,  be  satisfied  that  the  goods  were  stolen 
by  the  felony,  not  of  one  of  the  public,  but  of  one 
or  more  of  the  company's  servants,  or  (which  wae 
the  same  thing  here)  of  Thurston's  servantSy 
^though  the  plaintiffs  might  not  be  able  to  fix  the 
felony  on  any  one  particular  servant,  nor  was  it 
necessary  that  the  jury  should  be  satisfied  as  to 
which  one  of  two  or  more  implicated  servants 
was  the  actual  thief. 

The  jury  found  a  verdict  for  the  plaintiffs  on 
the  first  count,  with  nominal  damages,  and  on  the 
second  count  with  47L  damages,  and  leave  was 
reserved  to  the  defendants  to  move  to  set  aside 
that  verdict,  and  to  enter  a  verdict  for  the  def en- 
dimt  on  the  second  count,  on  the  ground  that 
there  was  no  evidence  which  ought  to  have  been 
left  to  the  jury  in  support  of  the  replication  to  the 
fifth  plea. 

A  rule  to  that  effect,  and  also  for  a  new  trial  on 
the  ground  that  the  verdict  was  against  the 
weight  of  evidence,  was  accordingly  moved  for 
and  obtained  by  Field,  Q.O.,  on  the  part  of  the 
defendants,  in  Michaelmas  Term  last,  and  now, 

IHghy  Seymowr,  Q.C.  and  Forbes,  for  the 
plaintiffs,  snowed  cause  against  the  rule,  and 
contended  that  the  plaintiffs  were  entitled  to 
retain  the  verdict  which  had  been  found  in 
their  favour,  and  that  the  jury  were  well  war- 
ranted in  finding  it,  because  it  was  sufficient  for 
the  plaintiffs  to  adduce  in  evidence,  as  they  had 
done  in  this  case,  circumstances  which  threw  a 
suspicion  of  a  felonious  act  upon  the  servants  of 
the  railway  company,  and  that  the  burden  was 
thereby  cast  upon  the  defendants  of  calling  these 
servants  into  'the  witness  box  to  explain,  if 
they  could  do  so,  their  conduct  in  the  matter. 
For  that  proposition  the  case  of  Boyce  v.  Chaf' 
man  (2  Bing.  N.  0.  222),  is  an  authority,  m 
which  in  an  action  against  carriers,  upon  an 
issue  that  the  plaintiff^  goods  were  stolen  by 
the  defendants'  porter,  the  plaintiff  proved  only 
circumstances  of  suspicion,  wnich  probably  would 
not  have  insured  a  conviction  on  an  indictment 
for  felony;  but,  the  defendants  having  omitted 
to  call  the  porter  as  a  witness,  and  the  jury 
having  found  for  the  plaintiff,  the  court  refused  to 
grant  a  rule.  It  is  quite  sufficient  in  a  case  like 
the  present,  if  h  be  shown  beyond  reasonable  doubt 
that  the  loss  of  the  goods  in  question  must  have 
resulted  from  a  felonious  act  on  the  part  of  some 
one  or  other  of  the  servants  of  the  railway  oom- 
pany,  and  it  is  not  incumbent  on  the  plaintiffs  to 
nx  by  their  evidence  any  pne  servant  in  partictdar 
with  the  felonious  act,  nor  even  to  adduce  such 
distinct  and  precise  proof  of  the  act  as  would  be 
held  needful  to  establish  a  case  for  the  jnry,  if  one 
of  the  servants  were  on  his  trial  on  an  indictment 
for  the  felony.    They  cited  also 

Maehin  v.  The  Londtm  and  f^outh-  Western  Railway 
Compam,y,  2  Ex.  418,  848 ;  17  L.  J.  271,  Ex. ; 

Keys  V.  The  Belfast  Bailwi/y  Compaaty  (in  the  Iziah 
Conrt  of  Oommon  Pleas),  8  Ir.  Com.  L.  Bep.  167. 

Fieild,  Q.C.  and  J,  Cwrter,  for  the  defendants,  snp- 

Eorted  their  rule. — No  evidence  of  a  felony  having 
een  committed  was  adduced  by  the  plaintiffs  at 
the  trial,  which  should  have  been  done  to  justify 
the  case  being  left  to  the  jury.  [EIsllt,  O.B. — 
There  would  probably  not  have  been  sufficient 
evidence  to  justify  a  judge,  had  it  been  a  criminal 
trial,  in  leaving  either  Hindley's  or  Wilson's  case 
alone  to  the  jury ;  but,  taking  the  two  cases  toge- 


MAGISTRATES'  OASES. 


453 


Ix.]      Yauohton  ajstd  akotheb  v.  Thb  London  and  Nokth-Wsste&n  Eailwat  Company.      [Ex. 


ther,  it  miffbt  be  different.    Figott,  B.— The  entiy 
in  Hindley^B  book  is  strong  to  show  that  he  had 
possession  of  the  box.  The  company  do  not  appear 
to  have  followed  up  the  matter  very  closely.]  The 
harden  of  proof  was  upon  the  plaintiffs  to  show  a 
felony  by  one  of  the  company's  servants,  and  they 
have  not  shown  it.    It  has  been  laid  down,    and 
acted  npon  as  law  in  many  cases,  that,  in  order  to 
mi^e  a  carrier  liable  under  this  section,  and  to 
take  him  out  of  the  protection  designed  for  him  by 
the  statute,  it  is  necessary  that  a  felony  should  be 
proved  to  have  been  committed,  and  that  suspi- 
cion merely  that  such  is  the  case  is  not  sufficient. 
To  that  effect  is  the  case  in  the  Common  Pleas  of 
The  Qreat  Northern  Railway  Company  v.  BimeU 
(18  C.  B.  575 ;  8.  c.  nom.  The  (heat  Western  Railway 
Ocmpamf  v.  RimeHl,  27  L.  J.  201.  C.  P.),  an  autho- 
rity.  It  was  said  by  Willes,  J.,  there,  that  in  order  to 
mfdce  out  a  prima /ocie  case,  the  plaintiff  must  show 
not  only  that  the  theory  of  a  felony  having  been  com- 
mitted by  one  of  the  company's  servants  is  consis- 
tent with  aU  the  facts  ana  probable,  but  also  that 
bhere  is  soxne  one  substantial  credible  fact  which 
is   wholly  inconsistent    with   a  contrary  theory. 
Now,  there  is  an  entire  want  of  that  here.    That 
case  was  followed  shortly  afterwards  by  another 
case  to  the  same  effect  in  the  same  court,  of  MeU 
ecJfe  and  another  v.  The  London^  Brighton^  and 
Sotdh  Coast  Railway  Company  (4  C.  B.,  N.  S.,  311 ; 
27  L.  J.  333,  C.P.).  in  which  Williams  (at  p.  334  of 
27  L.  J.)  said :  "  The  plaintiffs  are  not  entitled  to 
recover  unless  they  show  affirmatively  that  the 
goods  in  question  were  lost  by  means  of  a  felonv 
committed  by  one  of  the  company's  servants. 
The  case  of  Boyee  v.  Chapman  (ubi  sup.),  relied  on 
by  the  other  side,  is  distinguishable,  for  the  stolen 
goods  had  been  found  in  the  actual  possession  of  a 
porter  in  that  case ;  and,  even  if  the  court  should 
not  think  it  distinguishable,  it  ought  not  to  be 
followed,  not  being  reconcileable  with  the  two 
later  cases.    As  to  the  company's  not  having  fol- 
lowed up  the  case  with  sufficient  alacrity,  the 
answer  is  that  tfiere  was  not  sufficient  evidence 
to   justify   them  in    doing  so.     By  leaving   an 
insufficient  case  in  sapport  of  this  replication  to 
the  jury  the  result  will  be,  if  the  court  should 
discharge  this  rule,  that  these  two  men,  Hindley 
and    Wilson,  the  servants  implicated,  will  have 
the   odium  and   suspicion  of    a  criminal  charge 
hanging  over  them  tor  the  rest  of  their  lives; 
whereas,  if  they  had  been  put  in  the  dock  on  their 
trial  for  the  felony,  either  jointly  or  separately, 
they  would  inevitabljr  have  been  acquitted,  and 
without  the   case  being  left   to  the  jury.    The 
plaintiffs  here  are  seeking  to  obtain  a  criminal 
oonviction  by  a  civil  procedure,  and  it  would  in 
effect  be  trying  their  men  for  a  felony  upon  an 
entirely  collateral  inquiry;  and  that,  it  is  sub- 
mitted, would  be  quite  opposed  to  the  spirit  and 
policv  of  the  law,  nor  would  it  be  less  so  to  compel 
the  defendants  to  put  the  men  into  the  witness 
box.    The  object  of  the  Carriers'  Act  was  to  pro- 
tect the  carrier,  and  this  exception  upon  an  ex- 
ception should  be  read  as  much  in  bis  favour  as 
possible.    [PiooTT,  B.,  refen*ed  to  the  words  of 
sect.  8,  and  the  (X)mments  thereon  of  Cresswell,  J., 
in  RimeWs  case  (%bbi  sup.),  where,   at  p.  205  ot 
27  L.  J.  C.  P.,  that  learned  judge  said,  **  a  mere 
suspicion   is  not  sufficient,  it  must   be   proved 
that    the    loss    actuallv    did    arise    by    felony." 
Kellt,  C.B. — As  to  the  evidence  bearing  more 
hardly  on  the  company's  servants  in  a  civil  action 


than  in  a  criminal  trial,  the  answer  is  that  the 
circumstances  are  different,  the  means  of  defence 
are  different,  and  the  legal  principles  to  be  applied 
are  different.  What  may  be  very  satisfactory 
evidence  in  the  one  case  may  be  very  unsatis- 
factory evidence  in  the  other.  It  was  open  to  the 
company  to  call  both  Hindley  and  Wilson  as 
witnesses.]  If  that  had  been  done  men,  practi- 
cally on  their  trial  for  a  criminal  offence  would 
have  been  subject  to  cross  examination. 

Kellt,  C.B. — ^I  am  not  prepared  to  say,  even  if 
either  of  these  men,  Hindley  or  Wilson,  nad  been 
indicted  for  felony  in  having  stolen  this  box  of 
jewellery,  that  there  would  nave  been  evidence 
which  a  judge  ought  to  have  left  to  the  jury  in 
support  of  the  prosecution.     But,  it  appears  to 
me,  for  reasons  which  I  will  presently  mention, 
that  a  case  of  this  nature  is  not  to  be  dealt  with 
at  all  on  the  same  principle  as  that  which  governs 
the  proceedings  in  a  criminal  prosecution.    Let 
me  take  at  once  a  supposed  state  of  things,  in 
which  it  would  be  periectly  manifest  that  one  of 
two  persons  had  abstracted,  and,  under  the  oir- 
circumstances,  it  might  be  said,  feloniously  ab- 
stracted, a  certain  article,  and  yet  the  circum- 
stances might  be  such  that  it  would  be  impossible 
to  say  which  of  the  two  persons  it  was.     Suppose, 
for  instance,  that  a  parcel  had  come  into  the  pos- 
session of  a  railway  company,  and  had  arrived  at 
one  of  its  stations,  to  be  forwarded  thence  the  next 
day  to  some  other  station,  and  that  in  the  mean- 
time the  company's  servants  had  locked  it  up  in  a 
cupboard  in  tne  station  office,  of  which  cupooard 
each  one  of  two  servants  of  the  company  alone 
had  a  key,  and  that  no  other  person  had  any  ke^  or 
other  means  of  access  to  the  cupboard  in  question ; 
and  suppose  that,  in  the  interim  between  the  parcel 
being  so  locked  up  overnight  and  the  cupboard 
being  opened  in  the  morning,  in  order  to  take  out 
the  parcel  and  forward  it  to  its  destination,  no 
other  individual  than  these  two  persons  had  been 
upon  the  spot,  or  within  the  room  in  which  the 
cupboard  was,  and  that,  on  the  cupboard  being 
unlocked  and  opened  in  the  morning,  it  was  dis- 
covered that  the  parcel  was  not  there,  it  would  be 
certain  to  demonstration,  on  proof  of  the  above 
facts,  that  one  or  both  of  those  two  persons  had 
taken  away  this  parcel,  and  it  would  evidently  be 
absolutely   impossible  to  say  which  of  the    two 
it  was.     One  of  them  might  nave  been  fast  asleep 
in  his  bed  during  the  whole  time,  and  the  other 
might  have  gotten  up  and  taken  the  parcel  from 
the  cupboard.      Can  any  one  doubt  that  such  a 
case  would  be  within  the  intent  and  meaning  of 
the  statute  that,  where  it  is  clear  that  the  servant 
or  servants  of  the  company  had  stolen  the  parcel 
in  question,  the  company  should  be  liable  P  Let  us 
just  look  at  the  section  of  the  Act  of  Parliament 
which  is  applicable  to  this  matter.  The  8th  section 
of  the  Carriers'  Act  (11  Geo.  4,  &  1  Will.  4,  c. 
68),  is  the  sectioa  in  question,  and  it  exempts 
carriers  from  the  general  protection  of  the  Act 
where  the  loss  of  the  articles  in  question  arises 
from  the  felonious  acts  of  any  servant  in  their 
employ.    [His  Lordship  here  read  the  section,  and 
then  proceieded  as  follows  :]    The  intention  of  that 
section  is  manifestly  to  protect  the  public  from 
loss  or  injury  to  their  goods  arising  from   the 
felonious  act  of  any  servant  of  the  carriers  or 
company,  and  to  make  the  latter  liable  whenever 
the  articles  in  qmestion  are  stolen  by  persons  under 
their  control.    Is  it  possible  to  say  that  such  a 
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case  as  the  present  does  not  come  within  that  sec- 
tion P  We  must  deal  with  cuses  arising  nnder  it  on 
very  different  principles  from  those  which  are 
applicable  to  a  case  of  a  person  indicted  for  a 
felony.  In  the  latter  case  wnere  the  prisoner  can- 
not give  evidence  or  be  examined,  if  evidence  were 
given  that  the  particular  article  had  come  into  vhe 
prisoner's  possession,  and  had  been  in  his  posses- 
sion for  a  time,  and  had  then  disappeared,  tne  bare 
fact  of  possession  which  might,  consistently  with 
the  rest  of  the  evidence  given,  lead  to  no  other 
inference  than  that  the  party  charged  had  been 
guilty  of  negligence,  could  not  justify  a  judge  in 
'leaving  the  case  to  the  jury  at  all.  But  is  not  the 
case  very  different  here,  where  the  company  could 
have  called  all  the  servants  in  their  employ  who 
were  at  all  suspected  of  being  implicated  in  the 
matter  to  have  explained  the  msappearance  of  the 
box,  and  anything  in  the  circumstances  that  might 
really  be  deceptive  P  Here  there  is  much  circum- 
stantial evidence  a£;ain8t  Hindley,  from  his  having 
possession  of  the  book,  the  parcels  mentioned  in 
which  had  been  checked  and  looked  over,  and 
his  being  also  in  the  exclusive  possession  of 
the  van  in  which  they  were  placed.  The 
question  then  arises,  whether  there  is  any  dif- 
ference between  a  civil  action,  in  which  we  have 
to  consider  whether  the  words  of  this  Act  of 
Parliament  have  been  complied  with  or  not,  and 
the  case  of  the  same  individual  (Hindley), 
if  he  had  been  indicted  for  a  felony.  It 
might  be  no  justification  for  a  judge  Irving 
such  a  case  to  a  jui*y,  had  Hindley  been  indicted 
for  the  felony,  that  there  was  circumstantial 
evidence  thai  he  had  had  possession  of  the 
parcel,  and  that  it  bad  disappeared  at  the  time 
when  it  was  his  duty  to  deliver  it ;  but  in  a 
civil  action  like  the  present,  it  is  surely  no 
answer  to  say,  in  argument  merely,  that  there  was 
no  case  to  go  to  the  jury,  because  the  man  might 
never  have  had  actual  possession  of  the  parcel,  or 
if  he  had,  that  it  might  have  been  stolen  from  his 
van  on  the  way  to  the  hotel.  The  reply  to  such 
an  ar^ment  is  at  once  that  Hindley  might  have 
gone  into  the  witness  box,  the  defendants  might 
have  called  on  him  as  a  witness  to  prove  that, 
althouga  true  it  was  that  the  parcel  had  come  into 
his  possession,  yet  that  it  might  have  been 
stolen  from  him  on  the  way.  It  is  an  argu- 
ment in  favour  of  the  plaintiff's  case,  that  if 
Hindley  were  innocent,  or  if  the  parcel  had  not 
been  feloniously  stolen  by  "the  servant  or  servants 
of  the  company,"  he  might  have  been,  and  yet  was 
not,  called  as  a  witness  to  prove  all  that.  Now  we 
have  the  very  high  authority  of  Tindal,  0.  J.,  in  the 
case  of  Boyce  v.  Chapman  (uhi.  swp.),  that,  in  a  case 
arising  on  this  very  Act  of  Parliament,  the  fact 
of  its  being  in  the  power  of  the  company  "  to  call 
the  party  suspected,  for  the  purpose  of  showing 
that  the  suspicion  is  unfounded,  and  proving  his 
innocence,  and  their  not  doing  so  are  circumstances 
that  may  well  be  taken  into  consideration,  and 
that  very  fact  is  of  itself  evidence  for  the  jurv 
upon  which,  coupled  with  the  other  evidence,  they 
may  find  their  verdict ;"  and  I  see  no  reason  why  it 
should  not  be  so.  Mr.  Carter,  in  his  argument 
for  the  defendants,  dwelt  very  ably  upon  the 
ill  consequence  that  would  ensue  to  a  man's  cha- 
racter from  his  being  indirectly  convicted  of  a 
lelony  by  the  verdict  of  a  jury  m  a  civil  action, 
without  that  clear  and  distinct  proof  of  guilt 
which  is  essential  in  a  criminal  prosecution.     But 


the  answer  to  that  is  that  there  is  nothing  un- 
reasonable in  saying  that,  if  the  company  rely 
upon  the  integrity  of  their  servants,  and  they 
have  to  answer  a  primd  fade  case  which  has  been 
made  out  tending  for  the  moment  to  throw  bos- 
picion  on  one  or  more  of  those  servants,  they  have 
the  power  to  call  the  servant  or  servants  in  qaes- 
tion  as  witnesses.  It  was  a  fact  connected  with 
the  other  facts  on  which  the  jury  would  be  justi- 
fied in  finding  a  verdict  such  as  they  have  found 
in  the  present  case.  But  now  let  us  see  what  vras 
the  evidence  here.  First,  with  regard  to  the  case 
of  the  man  Hindley,  with  regard  to  whom  the 
case  is  weaker  than  in  the  case  of  the  other  ncian, 
Wilson.  It  is  perfectly  clear  from  the  evidence  of 
the  book,  whicn,  in  enect,  represents  the  matter 
in  writing,  that  the  box  in  question  had,  together 
with  other  packages,  been  put  into  this  van  to  be 
conveyed  from  the  defendants'  railway  station  to 
the  hotel  where  the  consignee  of  the  box  was 
staying ;  and  that  book  was  in  the  posses- 
sion of  Hindley.  The  fact  that  Hindley  had 
taken  upon  himself  the  conduct  of  this  Tan 
from  the  station  to  the  hotel,  and  that  he  had 
possession  of  the  book,  which  he,  either  alone 
or  together  with  some  one  else,  must  have 
examined  and  checked  with  the  different  artidlee 
to  be  put  into  the  van,  would  have  been  circum- 
stances tending  to  show  that  at  all  events,  the 
articles  mentioned  in  the  book  must  have  been 
put  into  the  van,  and  so  must  have  come  into 
Hindley 's  possession.  Then  it  is  said  that  that 
may  well  be,  but  that  this  box  might  have  been 
stolen  by  some  third  person  on  its  way  to  the 
hoticl.  That,  however,  is  mere  matter  of  conjec- 
ture, and  something  as  to  which  there  is  no 
evidence.  But  we  have  the  further  evidence  that, 
on  arrival  at  the  hotel,  when  and  where  it  was 
Hindley's  duty,  and  the  responsibility  was  thrown 
tipon  him,  to  deliver  the  three  parcels  entered  in 
the  book,  he  delivered  two  only,  and  instead  of 
saying,  "  There  is  a  third  parcel,  I  will  go  back 
and  see  what  has  become  of  it,"  he  permitted  the 
housekeeper  to  sign  his    book  as    if   all  three 

Sarcels,  including  the  plaintiff's  box,  had  beed 
uly  delivered.  That  would  be  evidence  to  go  to 
the  jury  that  there  was  something  wrong,  and 
that  he  was  endeavouring  to  practise  deception 
on  the  housekeeper,  or  on  somebody  in  the  hotel, 
which,  taken  together  with  the  fact  that  he 
had  his  book  and  had  checked  the  parcels 
when  put  into  the  van,  may  have  satisfied 
the  jury  that  he  had  got  rid  of  the  box  in 
question  in  an  unlawful  way,  and  was  endeavour- 
ing to  cover  his  guilt  by  pretending  to  be  deliver- 
ing the  whole,  whereas  he  was  delivering  part 
only  of- the  articles  which  he  was  bound  to  deliver. 
That  is  a  case  which,  I  think,  if  he  had  been  put 
upon  his  trial  for  the  felony,  a  jud^  would  and 
ought  to  have  left  to  the  jury ;  but  m  a  case  like 
the  present,  even  if  the  man  himself  had  been  the 
defendant,  he  would  have  had  nothing  to  do  but 
to  walk  into  the  witness-box,  and  account  for  the 
non-appearance  of  the  package  in  question,  ^nd 
so  justify  himself  before  the  jury  \  and  in  the 
case  before  us,  where  the  railway  company  knew 
that  it  was  Hindley's  duty  to  deliver  this  parcel, 
and  that  there  was  evidence  that  it  had  eome  to 
his  possession,  nothing  would  have  been  easier 
than  for  them  to  have  called  him  as  a  witness  to 
have  proved  his  innocence,  and  so  to  have  got 
rid  of  that  part  of  the  charge   in  the  replica- 
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tion.  I  think,  therefore,  on  these  grounds, 
that  there  was  evidence  against  Hindi  ey.  Bat 
with  regard  to  the  case  jof  the  'other  man 
man  Wuson  it  does  not  appear  to  me  to  be  open 
to  any  reasonable  doabt,  oecanse  he  is  found  in 
possession  of  a  part  of  the  stolen  property.  I  say 
"stolen"  because  some  of  the  contents  of  the 
nlaintiffs'  box  were  found  a  few  days  afterwards 
to  have  been  pawned  at  the  shop  of  a  pawnbroker 
in  Liverpool.  If  the  box  had  been  merely  mis- 
laid, no  such  thing  would  have  taken  place.  The 
man  Wilson  is  a  servant  of  the  company,  passing 
the  greater  part  of  his  time  upon  tneir  premises, 
andne  is.  found  in  the  actual  possession  of  a  por- 
tion of  the  articles  which  we  must  assume  to  have 
been  stolen,  and  has  given  no  account  of  them  in 
evidence.  Surely  that,  standing  alone,  would  be 
evidence  to  go  to  a  jury  on  the  trial  of  the  man  of 
his  having  feloniously  stolen  the  articles  which  he 
is  found  m  possession  of.  I  do  not  say  that  it  is 
not  evidence  which  might  have  been  met  and 
answered,  and  his  character  have  been  cleared 
fix>m  snspicion,  by  evidence  that  he  might  have 
given ;  and  it  was  so  very  easy  in  this  case  to  have 
given  that  evidence.  He  said  that  he  found  it  on 
a  part  of  the  defendant's  premises,  and  that  some 
one  else  had  found  another  portion  of  the  contents 
of  the  box.  How  easy,  then,  to  have  shown  by 
evidence  that  other  persons  at  the  same  time,  and 
under  the  same  circumstances,  bad  found  portions 
of  the  contents,  and  had  taken  them  innocently,  as 
something  of  no  apparent  value,  as  Wilson  had 
done.  With  regard  to  Wilsop,  therefore,  there 
really  was  evidence  which,  unexplained,  tended  to 
fix  upon  him  the  charge  of  felony,  and  was  amply 
sufficient  in  itself  to  have  been  left  to  the  jury  in 
support  of  it.  Under  these  circumstances,  though 
the  evidence  may  be  slight,  yet,  upon  the  ground 
that  it  might  have  been  met  and  answered,  if  no 
felony  had  been  committed  by  any  of  the  de- 
fendeuits'  servants,  by  the  company  calling  their 
servants,  I  am,  taking  all  these  facts  together, 
clearly  of  opinion  that  there  was  evidence  to  go  to 
the  jury  in  support  of  this  replication. 

PiGOTT,  B. — 1  am  also  of  the  same  opinion. 
The  question  here  is,  was  there  evidence  to 
go  to  the  jury  in  support  of  the  replication? 
The  replication  is  that  the  box  was  lost  by 
the  felonious  act  of  some  one  or  other  of  the 
compaiiy's  servants.  [The  learned  judge  here 
read  it.]  I  think  the  true  view  of  the  con- 
struction of  the  8th  section  of  the  Carriers'  Act, 
upon  which  the  replication  is  founded,  is  that 
wnich  was  taken  bv  the  Court  of  Common  Pleas 
in  Metcalfe's  case  {uoi  sup.)^  which  has  been  cited 
in  arrament  before  us.  There  the  question  was 
whether  some  of  the  servants  had  committed  a 
felony.  I  do  not  understand  that  any  court  has 
ever  taken  the  view  that  the  plaintiff  is  bound  to 
point  to  some  one  particular  servant.  I  think  it 
18  enough  if  the  evidence  points  to  this,  that  a 
felony  of  the  article  in  question  has  been  com- 
mitted, and  that  it  is  more  consistent  with  the 
fiicts  proved,  and  with  probability,  that  it  was 
committed  by  the  servants  of  the  company  than 
by  any  other  person.  That  I  take  to  be  the 
test  which  was  put  by  Willes,  J.,  in  that  case, 
whether  there  is  or  not  evidence  sufficient  to  go 
to  the  jury,  and  with  that  rule  as  so  laid  down  I 
entirely  agree.  The  question  then  for  us  is,  was 
the  evidence  here  more  consistent  with  the  theory 
that  a  felony  had  been  committed  by  a  servant 


of  the  company  than  that  it  had  been  committed 
by  anybody  else  P  It  is  j)erfectly  clear  that  it  was 
committed  by  some  person,  ifobody  can  doubt 
that  the  box  was  taken  and  broken  open  and  the 
contents  abstracted.  Looking  at  the  circum- 
stances it  could  not  have  been  an  accidental  loss 
of  the  box.  What  is  the  evidence  as  to  the  time, 
when,  and  the  place  from  whence  it  is  taken,  both 
as  to  Wilson*s  possession  and  Hindley's  conduct, 
as  being  consistent  with  their  innocence  with 
reference  to  the  question  when  and  where,  and 
how  this  box  could  have  been  taken  from  the  com- 
pany's possession  P  It  is  clear  that  it  was  safe  at 
Liverpool,  at  the  end  of  the  journey  ;'  that  it  was 
entered  in  the  company's  book  for  delivery  in 
Liverpool;  and  that  it  was  put  into  Hindley's 
book,  who  was  the  servant  (k  Thurston,  as  an 
article  for  which  he  was  accountable.  Now,  as  to 
what  happens  upon  the  checking  taking  place,  and 
the  change  of  possession  from  the  company's  van 
to  the  cart  of  Thurston,  the  person  who  is  for 
this  purpose  to  be  taken  as  a  servant  of  the  com- 
pany, the  evidence  is  lefl  very  bare  indded,  and  we 
can  only  judge  of  it  from  our  knowledge  of  such 
things,  and  of  the  way  in  which  business  is  ordi- 
narily transacted.  I  understand  it  to  be  this,  that 
when  the  goods  are  delivered  at  the  goods'  office, 
they  are  called  over  and  entered  in  the  book  of  the 
person  who  has  to  deliver  them,  and  his  book  is 
evidence  against  him  that  he  has  these  goods  to 
account  for,  as  having  received  them.  That  being 
so,  this  box  is  an  article  given  over  into  the  pos- 
session of  Hindley,  Thurston's  man.  It  seems 
that  it  was  lost  after  Hindley  had  ^ot  possession 
of  it.  It  was  Hindley's  duty  to  deliver  it  at  the 
hotel.  He  takes  his  cart  to  the  hotel,  and  there 
he  does  that  which  shows  that  he  supposes,  or 
that  he  was  pretending  to  suppose,  ^hat  he  had 
got  this  box,  because  he  induced  the  housekeeper 
there  to  sign  his  book  as  having  received  the  box ; 
and  the  fact  of  its  not  being  there  is  only  found 
out  by  the  landlord  coming  in  and  pointing  out  to 
her  that  there  ought  to  be  three  parcels,  and  ask- 
ing where  the  third  was,  there  being  only  two. 
Thereupon  Hindley  says,  "  Is  it  not  here,"  which 
to  my  mind  is  a  clear  admission  of  his  being 
accountable  for  it.  I  do  not  dwell  on  that  as 
showing  that  he  was  implicated  in  the  felony,  but 
that  he  was  accountable  for  the  delivery  of  the 
box ;  and  when  it  is  suggested  that  it  may  have 
been  lost  from  his  cart  whilst  he  was  in  the  hotel, 
the  answer  is .  that  it  is  not  consistent  with  the 
fact  of  some  stranger  having  stolen  it  at  that  time, 
that  it  is  found  out  afterwards  to  have  been  broken 
open  upon  the  company's  premises,  about  100  yards 
from  the  spot  where  the  cart  stood  to  receive  the 
parcels  for  delivery.  No  man,  having  stolen  it  from 
the  cart  attbe  hotel  door,  would  have  come  back  with 
it  into  the  very  jaws  of  the  lion.  These  facts  seem 
to  me  to  go  to  show  that  the  box  was  abstracted 
from  the  company's  possession  at  the  time  when  it 
was  passing,  or  just  as  it  had  passed  from  their 
booking  office  into  Hindley's,  or  Thurston's,  cart. 
If  so  (and  no  evidence  is  called  on  the  part  of  the 
defendants  to  disprove  it),  who  could  have  had  any 
opportunity  of  taking  it  at  that  time  P  It  is  not 
shown  that  any  of  the  public  could  have  gone 
into  the  parcels'  office  ana  taken  it  away,  or  could 
have  gotten  into  the  cart  and  taken  it  out  without 
being  seen,  and  it  must  be  presumed  that  nobody 
could  have  done  so.  That  seems  to  me  to  bring 
the  felonious  abstraction  to  a  point,  both  of  place 
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and  time,  which  is  more  consistent  with  its  having 
been  stolen  by  one  of  the  company's  servants  than 
by  anybody  else.  Those  servants  had  the  oppor- 
tunity of  toking  it,  and  nobody  else  hod  that  lean 
imi^ine,  so  far  as  the  proof  goes.  Then  is  it  not 
in  met  shown  that  the  loss  occurred  after  the 
article  was  given  into  Hindley*s  charge,  and  before 
his  cart  started  on  its  journey  from  the  doors  of  the 
Lime-street  station  P  These  facts,  coupled  with  the 
sabsequent  finding  of  the  pieces  of  the  box  and 
bits  of  the  jewellery  on  the  company's  premises, 
and  some  of  the  property  being  actually  found  in 
the  possession  of  one  of  the  company's  servants, 
throw  the  onus  upon  the  defendants  of  explaining, 
more  fully  than  was  done  at  the  trial,  the  conduct 
of  these  several  servants  of  theirs  with  reference 
to  the  whole  matter.  If  this  evidence  is  not  suf- 
ficient to  call  upon  the  company  for  an  answer  to 
or  explanation  of  these  facts,  then  I  know  not  how 
circumstantial  evidence  can  ever  show  that  persons 
are  implicated  in  sudi  a  transaction.  On  the 
whole,  I  cqme  to  the  conclusion  that  there  was 
evidence  more  consistent  (and  that  is  quite  enough) 
with  the  felony  having  been  committed  by  the  de- 
fendants' servants  than  by  anybodv  else. 

Akphlett,  B. — I  am  entirely  of  the  same  opinion. 
I  think  this  case  of  verv  great  importance  both  to 
railway  companies  and  to  the  public,  and  I  am 
sure  that  the  court  would  not  oe  doing  its  duty 
if  they  frittered  away  the  protection  given  by  the 
statute  to  railway  companies  with  regard  to  pro- 
perty intrusted  to  theur  care  for  conveyance  and 
delivery.  But  what  we  have  to  consider  is, 
whether  there  was  or  not  evidence  to  go  to  the 
jury  of  a  felony  conmiitted  by  some  one  or  more  of 
the  servants  of  the  companjr ;  and  I  think  that,  in 
considering  that  question,  it  is  impossible  not  to 
consider  the  circumstances  of  some  importance. 
The  evidence  is  left  in  a  somewhat  vague  state, 
but  the  defendants  had  in  their  possession  impor- 
tant evidence  that  was  not  brougnt  forward ;  and  I 
think  that  this  was  a  case  which  ought  to  have 
been  left  to  the  jurv.  I  can  only  say  that  I  agree 
with  my  Lord  Chief  Baron  as  to  whether,  under  the 
statute,  it  is  necessary  to  show  the  actual  servant 
that  committed  the  felony.  I  entirely  agree  with 
his  construction  that,  if  it  is  shown  beyond  reason- 
able doubt  that  the  felony  was  committed  by  some 
one  of  them,  without  heing  able  to  specify  dis- 
tinctly which  of  them,  the  case  is  taken  away  from 
the  protection  of  the  statute.  Then  let  us  apply 
that  principle  to  the  present  case.  I  am  f^ee  to 
.  confess  that  I  do  not  see,  with  reference  to  the 
general  question,  that  there  is  any  sufficient  proof 
that  the  felony  which  was  committed  was  neces- 
sarily committed  by  some  one  of  the  servants  of 
the  company ;  because,  independently  of  the  special 
case  against  Hindley  and  Wilson,  there  does  not 
seem  to  me  to  be  sufficient  evidence  to  show  that 
one  of  the  public  might  not  have  committed  the 
felony.  But  we  are  driven  to  UJce  the  case  not 
with  reference  to  the  ^ilt  of  either  of  the  men, 
but  simply  to  the  question  whether  there  was  or 
was  not  a  question  to  be  left  to  the  jury  with 
regard  to  their  guilt,  that  is  supposing  the  com- 
pany, the  defendants  in  this  case,  do  not  choose 
and  have  not  chosen  to  produce  any  rebutting 
evidence  at  all,  whether  there  was  a  case  or  not 
which  the  jury  might  consider  with  reference  to 
the  liability  of  the  company.  As  to  the  &ct8  of 
the  case,  I  do  not  propose  to  go  through  them  at 
all  at  length,  but  I  will  say  a  word  or  two  with 


regwrd  to  both  Hindley  and  Wilson.  With  regard 
to  Hindley,  J  think  myself  that,  if  he  were  being 
tried  at  the  bar,  and  the  only  evidence  against 
him  was  the  facts  that  have  been  proved  m  the 
present  action,  a  judge  would  be  bound  not  even 
to  leave  the  question  to  the  jury ;  and  the  case  ae  re- 
gards Wilson,  as  it  struck  my  mind  (and  such  things 
strike  different  minds  in  different  ways),  appears 
to  me,  on  the  whole  of  the  case,  to  rest  on  a  diffe- 
rent footing.  I  wish  particularly  to  guard  against 
saying  that  I  have  any  suspicion  in  my  own  mind 
with  regard  to  Wilson  having  been  g^ty  of  felony 
— that  is  not  the.  question.  If  he  were  put  to  the 
bar,  I  do  not  suppose  he  would  leave  the  case 
without  explanation.  The  question  would  not  be 
whether  there  would  or  not  be  a  sufficient  case 
for  the  jury  to  take  into  their  consideration, 
but  what  would  be  the  evidence  there.  The 
evidence  would  be  that,  a  felony  having  been 
committed  of  this  box  of  jewellery  on  the  30th 
Jan.,  we  must,  I  think,  take  it  for  granted  that 
inquires  were  immediately  made  with  r^z^ard 
to  the  lost  box,  which  must  have  been  known  to 
everyone  in  the  office  of  the  company.  We  find 
then  that  a  few  days  afterwards,  on  the  Thursday 
before  the  10th  Feb.,  Wilson,  according  to  his  own 
statement,  found  some  of  the  stolen  property,  at 
least  he  found  some  pin  heads,  which  appear  to  have 
been  not  of  very  great  value,  but  of  some  value, 
and  a  companion  of  his  found  two  more,  and  he 
says  that  he  did  not  disclose  the  fact,  or  go  to  his 
employers  about  it  until  the  police  came  and  made 
inquiries  upon  the  subject,  I  do  not  in  the  least 
say  that  Wilson  might  not  have  explained  this 
fact.  •  I  do  not  say  that  the  jury  would  convict 
even  if  he  remained  silent;  but  I  do  feel  very 
strongly  that  if  such  a  (sane  had  been  made  against 
Wilson,  and  he  had  given  no  further  explanation 
about  it,  it  would  have  been,  as  against  him,  a  suffi- 
cient case  to  be  left  for  the  consideration  of  the 
jury.  But,  in  the  present  case,  nothing  would  have 
been  easier  than  to  have  called  Wilson  as  a  witneets, 
and,  as  the  learned  judge  said  at  the  trial,  it  could 
not  be  expected  for  a  moment  that  the  plaintiff 
should  have  called  him;  and  I  think  that  that 
was  an  additional  reason  why  the  case  was  pro- 
perly left  for  the  consideration  of  the  jury.  An 
observation  was  made  by  Mr.  Garter  with  regard 
to  the  destruction  of  character  which  might  arise 
firom  findinff  a  verdict  for  the  plaintiff  in  a  case 
like  this,  which  struck  me  at  first  to  be  of  verf 
^^reat  importance.  But  I  think  the  answer  to  it 
18  that  it  is  for  the  benefit  of  these  ver^  parties 
themselves  that  they  should  be  put  into  the 
witness  box  and  be  enabled  to  give  their  explana- 
tion. I  have  no  reason  to  believe  that  their  evi* 
dence  would  not  have  been  satisfactory.  But,  if 
there  be  no  explanation  given,  I  think  the  jury 
were  right  to  take  the  caae  into  their  consideration, 
and  that  the  case  was,  therefore,  properly  left  to 
them. 

Attorneys  for  the  plaintiffs,  Bwrton,  TecUes,  and 
Hart,  25,  Chancery-lane,  W.O. 

Attorney  for  the  defendants,  B,  F,  EoherU, 
Euston  Station,  N.W. 
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Reported  hj  £.  Stbwabt  Bocbx  and  H.  Pvat»  Eaqn., 
Bariisten-at-Law. 


Wednesday,  Ja/n,  14, 1874. 

(Before  the  Lobd  Chancellor  (Selbome)  and  the 

Lords  Justices.) 

qoodson  v,  bichardson. 

Highway — Owner   of   soU — Trespass — Mandatory 

injunction — Iniwry  completed  before  hiU  filed. 
Where  a  person  lays  down  water  pipes  under  a 
highway  without  the  permission  of  the  owners  of 
the  soil  of  the  highway^  the  court  wiU,  at  the  in- 
8ta,nce  of  one  of  such  owners,  grant  a  ma/ndatory 
injunction  restraining  the  trespasser  from  allow- 
ing the  pipes  to  remain  there,  although  the  work 
has  been  completed  before  tho  filing  of  the  bill,  and 
win  not  require  the  plaintiff  in  the  first  instance 
to  establish  his  right  by  an  action  at  law, 
Deepe  v.  Guest  (1  My,  ^  Cr.  516),  explained  and 

distinguished. 
This  was  an  appeal  from  a  decision  of  the  Master 
of  the  Bolls. 
The  ^ts  of  the  case  were  as  follows : 
The  plaintiff,  Stephen  Goodson,  was  the  owner 
in  fee  of  one  nndivided  moiety  of  certain  lands  in 
the  parish  of  St.  Peter  the  Apostle,  in  the  Isle  of 
Thanet,  abutting  for  a  distance  of  about  seventy- 
four  yards  on  the  highway  leading  from  Bamsgate 
to  Broadstairs,  and  also  of  the  soil  of  the  highway 
adjoining  his  lands  up  to  the  middle  thereof. 

The  defendant  was  the  owner  of  certain  lands  in 
the  same  parish,  and  had  erected  divers  houses 
thereon. 

On  the  9th  April  1873,  the  plaintiff  and  seyeral 
other  landowners  in  the  same  parish,  having  learnt 
that  the  defendant  had  obtained  permission  from 
the  Highway  Board  of  the  Isle  of  Thanet  District 
to  breiS^  up  the  surface  of  certain  of  the  highways 
in  their  iurisdiction,  including  the  highway  ad- 
ioining  the  plaintiff's  lauds,  for  the  purpose  of 
laying  a  number  of  water  pipes  in  the  soil  beneath 
the  highways,  for  the  supply  of  his  houses,  served 
him  with  a  notice  in  the  following  words : 

We,  the  undersigned,  landowners  of  the  pariah  of  St. 
Peter  the  Apostle,  Thanet,  do  hereby  give  yon  notioe  not 
to  lay  pipes  through  or  nnder  so  mnoh  of  the  land 
belonging  to  us,  or  any  or  either  of  us,  as  now  forms  the 
site  of  any  of  the  publio  highways  of  the  said  parish  of 
St.  Peter  the  Apostle,  and  forthwith  to  remove  any  pipes 
already  laid  by  you  tnrongh  an^  land  belonging  to  ns  or 
any  or  either  of  as,  as  aforesaid.  And  we  farther  give 
you  notioe,  that  in  ease  yon  shall  act  contrary  to  this 
notioe,  or  refuse  in  any  partioalar  to  comply  tnerewith, 
we  shall  apply  to  the  Coortof  Chaaoery  for  an  injonotion 
to  xeetrain  saoh  your  illegal  proceecUngs.— Dated  this  9th 
April  1873. 

This  notice  was  signed  by  the  plaintiff  and 
twelve  other  landowners,  and  was  accompanied  by 
a  letter  from  the  plaintiff's  solicitors,  stating  that 
ihey  had  been  instructed  to  file  a  bill  without 
delay,  in  case  he  should  continue  his  illegal  pro- 
ceedings, contrary  to  the  notice. 

The  evidence  snowed  that  the  plaintiff  did  not 
beoome  aware  of  the  defendant's  intention  till  the 
18th  March  1873,  when  the  defendant  applied 
to  the  hiffhway  board  for  leave  to  open  the 
road,  and  that  he  ac  once  took  legal  advice  on  the 
sahiect. 

Tbe  highway  board,  in  answer  to  the  defendant's 
application,  passed  a  resolution  on  the  8th  April 
lo73,  that  the  permission  should  be  given  him,  so 
&r  only  as  it  lawfully  could  or  might,  but  not  further 
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or  otherwise,  to  break  up  the  surface  of  the  high- 
ways for  the  purpose  of  laying  the  pipes ;  but  tne 
clerk  of  the  board,  in  communicating  to  the  defen- 
dant the  resolution  of  the  board,  wrote  him  a 
letter  expressly  warning  him  that  the  rights  of 
the  board  only  extended  to  the  surface  of  the  high- 
ways. 

This  letter  reached  the  defendant  on  the  morn- 
ing of  the  9th  April,  and  he  at  once  set  men  to 
work,  and  the  pipes  were  laid  and  covered  up  by 
two  o'clock  in  the  afternoon  of  that  day. 

The  defendant  stated  that  he  did  not  receive  the 
notice  from  the  plaintiff  till  the  work  was  com- 
pleted. 

The  bill,  which  was  filed  on  the  21st  April, 
prayed  for  an  injunction  to  restrain  the  defendant 
from  laying  or  maintaining  any  mains  or  other 
pipes  in  or  through  the  land  or  soil  beneath  the 
surface  of  the  highway  adjoining  the  plaintiff's 
lands,  or  from  allowing  any  pipes  which  had  been 
already  laid  by  the  defendant  in  or  through  the  ^ 
said  land  or  soil  to  remain  therein. 

The  Master  of  the  Bolls  granted  an  interim  in- 
junction on  the  24th  April,  and  at  the  hearing    ' 
made  the  injunction  perpetual. 

In  delivering  his  judgment  on  the  hearing,  the 
Master  of  the  Bolls  said : — As  I  understand  the 
law,  this  is  an  undefended  ca<*e.  Whether  judges 
have,  in  other  cases,  given  damages  or  not  must 
depend  on  the  particular  circumstances  of  those 
cases.  [His  Honour  then  stated  the  facts  of  the 
case  aud  continued :]  Now,  as  to  the  law.  It  is. 
said  that  this  court  will  not  interfere  by  injunction 
except  there  is  serious  injury  to  the  plaintiff.  I 
demur  to  that  statement  of  the  law.  Tne  real  test 
is,  whether  the  injury  can  be  easily  and  readily 
compensated  in  damages.  If  it  cannot,  then  as  a 
general  rule  there  is  a  case  for  an  injunction. 
STow,  what  is  the  test  of  compensation  iu  damages  ? 
Here  is  a  case  in  which  it  is  very  difficult  to  sa^ 
that  the  plaintiff  can  be  seriously  damaged.  It  is 
land  so  peculiarly  situated  that  it  is  not  readily 
available  for  profitable  occupation.  But  it  might 
be,  for  there  might  be  a  coal  mine  under  it.  But 
that  does  not  happen  to  be  the  case.  Therefore, 
you  cannot  estimate  the  damage,  and  you  have 
exactly  the  case  put  by  Lord  Ganworth  in  The 
Bochdale  Canal  Gorrypany  v.  King  (2  Sim.,  N.  S. 
78),  where  you  deprive  the  plaintiff  of  that  for 
which  the  defendant  is  willing  to  pay  a  high 
price,  if  he  cannot  get  it  illegally ;  but  where  yon 
cannot  say  that  the  abstraction  of  the  property 
inflicts  any  injury  or  loss  on  the  plaintiff.  In  that 
case  the  plaintiffs  were  the  owners  of  the  Bochdale 
Ganal,  the  defendant  was  a  manufacturer  near  the 
banks  of  the  canal,  and  he  abstracted  a  very  small 
quantity  of  water,  relatively  to  the  bulk  of  water 
in  the  canal,  for  the  purpose  of  working  his  steam- 
engine.  The  quantity  abstracted  was  so  small 
that  it  did  not  affect  the  flow  of  water  in  the  canal, 
and  iuBicted  no  appreciable  injury  on  tho  plain- 
tiffs, but  if  this  court  interferes  by  restraining  the 
defendant  from  doing  that  whicn,  if  it  had  been 
a  personal  chattel,  would  have  been  called  stealing, 
and  would  have  subjected  him  to  criminal  pro- 
ceedings, but  which  being  what  in  this  court  is 
called  real  estate,  did  not  subject  him  to  those 
proceedings — if  the  court  had  abstained  from  in- 
terference it  would  have  allowed  the  defendant  to 
take  away  the  plaintiffs'  property,  for  which  he 
ought  to  pay  a  high  price,  for  nothing;  and, 
therefore,  it  was  a  case  m  which  the  court,  being 
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bound  to  protect  the  rights  of  property,  which  I 
think  are  not  ideal,  and  being  bound  to  pro- 
tect the  rights  of  property,  which  I  cannot 
assent  are  so  mythical  that  the  court  cannot 
understand  them,  said,  if  that  is  the  case,  this 
court  must  interfere  by  injunction.  Now,  here,  we 
have  a  case  in  which  I  am  satisfied  that  the  defen- 
dant would  be  very  willing  to  pay  a  fair  rent  for 
the  easement  or  privilege  of  laying  his  pipes  along 
this  road.  It  is  exactly  the  same  case  as  The 
Rochdale  Canal  Company  v.  King,  The  taking 
away  the  small  space  of  road  at  some  depth  below 
the  surface  may  not  cause  any  appreciable  injury 
or  damage  to  the  plaintiff;  but  if  he  can  let  the 
right  of  laying  pipes  to  the  defendant  or  anyone 
else  who  wants  to  lay  pipes  along  the  road,  and 
they  get  an  easement  rent  for  this  privilege,  the 
defendant,  who  is  taking  his  property  by  force, 
aud  against  his  will,  is  in  exactly  the  same  position 
as  he  would/  be  in  if  he  were  stealing  his  goods, 
except  that  it.  is  not  criminal.  And  I  am  not  to 
interfere  at  all !  That  is  the  position  gravely  laid 
down  by  learned  counsel  at  the  bar.  If  we  are  to 
remain  a  law-abiding  country,  it  ap(>ears  to  me 
that  we  shall  only  so  remain  by  courts  of  justice 
respecting  the  rights  of  property  and  enforcing 
them  and  preventing  that  lawless  destruction  or 
interference  with  them  of  which  we  have  an  in- 
stance in  this  case.  I  have  no  hesitation  in  grant- 
ing the  injunction  preventing  the  defendant 
allowing  the  pipes  to  remain  on  the  plaintiff's 
land,  and  I  shall  also  order  him  to  pay  the  costs 
of  the  suit. 

From  this  order  the  defendant  appealed. 

Jackson,  Q.C.  and  Beaumont,  for  tne  appellant. — 
The  work  having  been  completed  before  the  filing 
of  the  bill,  this  court  will  not  grant  a  mandatory 
injunction,  unless  it  can  be  proved  that  the  damage 
caused  to  the  plaintiff  is  very  serious,  and  that 
is  not  pretended  to  be  the  case  here.  In  Hvndley 
V.  Emery  (13  L.  T.  Eep.  N.  S.  272 ;  L.  Rep.  1  Bq. 
54),  Wood,  V.O.  said :  "  It  may  be  conceded  that 
if  all  the  mischief  had  already  been  completed 
before  the  filing  of  the  bill,  this  court  would  not 
have  jurisdiction  to  entertain  the  suit  for  iniunc- 
tion."  And  in  Durell  v.  Pritchard  (13  L.  T.  Bep. 
N.  S.  645 ;  L.  Rep.  1  Ch.  260),  Lord  Justice  Turner 
says  that  "  this  court  will  not  interfere  by  way  of 
mandatory  injunction,  except  in  cases  in  which 
extreme,  or  at  all  events  very  serious,  damage  will 
ensue  from  its  interference  being  withheld."  Deere 
V.  Gvsst  (1  My.  &  Or.  516)  exactly  governs  the  pre- 
sent case.  There  the  defendants  had  constructed 
a  tramroad  over  the  plaintiff's  land  without  his 
permission,  and  merely  with  the  assent  of  the 
occupying  tenant  of  the  land,  and  Lord  Cottenham 
held  that  there  was  no  equity  to  grant  an  ii^unc- 
tion,  although  the  leave  of  the  tenant  had  been 
obtained  by  means  of  circumvention  and  fraud, 
and  he  left  the  plaintiff  to  his  proper  legal  remedy 
against  them  as  trespassers.  Tnere  is  reaJlv  no 
damage  done  to  the  plaintiff  by  allowing  these 
pipes  to  remain,  and  that  being  so,  the  court  ought 
not  to  interfere  by  injunction.  In  Bowes  v.  Lom 
(22  L.  T.  Rep.  K  S.  267 ;  L.  Rep.  9  Eq.  636), 
where  t^ie  defendant,  for  the  purpose  of  a  vinery, 
built  a  (garden  wall  to  such  a  height  that  it  was 
held  to  be  a  breach  of  a  covenant  not  to  erect 
buildings,  James,  Y.C.  refused  a  mandatory  in- 
junction, and  ^ve  these  reasons  for  his  refusal : 
"  I  am  of  opinion,  having  regard  to  all  the  circum- 
stances,   and    considering    that    no   substantial 


annoyance  has  been  occasioned  to  the  plauikiff,  and 
no  substantial  injury  done  to  any  right  of  pro- 
perty of  his,  that  a  declaration  will  be  sufficient  for 
the  purpose  of  protecting  the  title,  and  I  do 
not  think  it  necessary  to  give  the  plaintiff  the 
power  of  doing  such  an  unreasonable  and  nnneigh- 
hourly  act  as  that  of  taking  down  this  vinery, 
Which  is  a  great  convenience  to  the  defendant,  and 
the  taking  down  of  which  would  not  confer  on  &e 
plaintiff  himself  any  benefit."  Those  words  apply 
exactly  to  the  present  case.  It  is  veir  unreason- 
able and  unneighbourly  of  the  nlaintin  to  require 
these  pipes  to  be  removed,  for  tneir  presence  does 
him  no  mjury  at  all. 

Without  calling  upon 

Southgate,  Q.O.  and  Da»ey,  who  appeared  in 
support  of  the  order  of  the  Master  o£  the  RoUs, 

Tne  Lord  Chancellor  (Selborne)  said:  In  this 
case  the  Master  of  the  Rolis  has  thought  it  right, 
in  the  exercise  of  that  discretion  which  Mr.  Beau- 
mont very  properly  said  is  a  judicial  and  not  an 
arbitrary  discretion  vested  in  the  court,  to  grant  ao 
injunction  to  restrain  the  continuance  of  certain 
water  pipes  which  the  defendant  has  placed  on 
the  plaintiff's  land.  Now,  it  is  undoubtedly  true 
that  the  court,  in  determining  irhether  in  cases 
where  the  legal  remedy  exists,  it  will  leave  the 
parties  to  that  legal  remedy  or  interfere  by  way  of 
mjunction,  has  regard  to  the  circumstances  of  each 
particular  case,  and  amongst  those  circumstances 
is  no  doubt  the  material  one,  at  what  time  a  work 
has  been  executed,  and  what  will  be  the  relative  bear- 
ing upon  the  particular  parties  of  the  interference  of 
the  court  on  the  one  hand,  or  leaving' them  to  their 
legal  rights  and  liabilities  on  the  other.  But  I 
apprehend  that  the  court  has  nowhere  said  tiiat 
when  a  trespass  of  this  kind  has  been  committed 
in  circumstances  at  all  similar  to  the  present,  the 
mere  fact  of  the  trespass  being  complete  at  the 
time  when  the  bill  was  filed  will  prevent  the  plain- 
tiff from  getting  an  injunction  against  the  conti- 
nuance of  a  trespass  of  this  kind,  the  particular 
kind  of  trespass  being  this,  that  the  plaintiff  is  the 
owner  of  the  soil  through  which  these  pipes  have 
been  laid,  and  no  one  hSs  a  right  to  take  for  snch  a 
purpose  the  soil,  except  under  contract  with  him 
with  his  consent.  The  plaintiff,  at  the  same  time* 
has  not  the  right  of  an  unlimited  owner  in  respect 
of  that  soil,  because  the  upper  surfiKse  being  ctedi- 
cated  to  the  public  for  the  purpose  of  a  public 
highway,  which  is  under  the  management  of  local 
authorities,  he  cannot  use  the  land  or  deal  with  it 
by  breaking  it  open  or  obstructing  the  highway,  or 
in  any  other  manner  so  as  to  interfere  with  the 
use  of  it  by  the  public  upon  the  sur&oe  for 
the  purpose  of  a  highway,  and,  therefore,  these 
pipes  being  laid  below  the  surface,  the  plaintiff 
might  not  be  able,  without  exposing  himself  to 
difficulties  with  the  public  authorities,  who  are  the 
guardians  of  the  hignway,  to  redress  the  matter  for 
himself  in  the  easy  and  simple  manner  in  whieh  he 
could  if  the  same  thing  had  been  done  in  an  ordi- 
nary field.  It  is  said  that  this  objection  of  the 
plaintiff  to  the  laying  of  these  pipes  without  kis 
consent  on  his  land,  is  an  unneighbourly  thing, 
and  that  the  right  is  one  of  substantially  little  or 
no  value,  and  one  which  Parliament,  if  it  were 
to  deal  with  the  question,  might  possibly  disregard. 
What  Parliament  might  do  if  it  were  to  deal  with 
the  question,  is,  I  apprehend,  not  a  matter  for  oor 
consideration  now,  as  Parliament  has  not  dealt 
with   the   question.     Parliament   is   at    liberty 


MAGISTRATES'  OASES. 


459 


€han.J 


QOODSOH  V,  BiCHABDSON. 


[Chan. 


to  take  a  higher  view  upon  the  baJanoe  struck 
between  private  rights  and  public  interests  than 
this  oonrt  can  do  when  Parliament  has  not  inter- 
fered; and  with  respect  to  the  suggested  absence 
of  value  of  the  land  in  its  present  situation  to  the 
plaintifE,  it  is  enough  that  the  very  fact  of  no  in- 
terference of  this  kind  being  one  which  can  law- 
fully take  place  without  his  consent  and  without  a 
bargain  with  him,  gives  him,  even  in  a  pecuniary 
point  of  view,  precisely  the  value  which  that  power 
of  veto  for  such  uses  creates  when  such  uses  are 
to  any  person  desirable  and  an  object  sought  to  be 
attained.  Besides  which,  I  am  not  all  prepared  to 
accede  to  the  proposition  that  it  is  an  unneigh- 
bourly act  for  a  man,  whose  motives  for  desirmg 
to  prevent  a  particular  act  may  be  collateral  to  his 
interest  in  the  land,  such,  for  instance,  as  an  in- 
terest as  a  proprietor  of  waterworks,  to  say  to  his 
neighbour  who  wishes  to  compete  with  him  in 
that  business,  ''You  are  perfectly  at  liberty  to 
enter  into  competition  with  me  as  a  seller  of  water 
to  the  public  of  Bamsgate  in  any  lawful  manner, 
but  you  are  not  at  liberty  to  take  my  land  without 
n^  consent  for  the  purpose  of  competing  with  my 
tE«de,  and  I  shall  object  to  your  doing  so."  In 
that,  I  confess,  I  can  see  nothing  unneighbourly 
whatever.  Then,  what  are  the  actual  circumstances 
of  this  caseP  The  plaintiff  has  certainly  been 
gailtjr  of  neither  acquiescence  nor  delay.  I  cannot 
conceive  that  at  any  time  whatsoever  the  plaintiff 
had  any  notice,  or  had  any  reason  to  suppose,  that 
it  was  the  purpose  or  intention  of  the  defendant  to 
deal  unlawfully  in  any  manner  with  the  plaintiff's 
land.  He  had  notice  that  he  applied  on  the  18th 
Uarch  to  the  highway  board  for  such  authority  as 
they  were  able  to  give  for  the  use  of  the  public 
highway,  or  interference,  I  should  ratiier  say,  with 
the  puoho  highway,  for  the  purpose  of  laying 
the  water  pipes,  according  to  a  plan  which,  ex- 
tending to  many  other  streets  and  places  in  the 
market,  extended  also  to  the  street,  the  soil  of 
which  is  now  in  question.  That  was  an  api^oa- 
tion  to  perscms  whose  authority,  though  not  suffi- 
cient, was  necessary ;  and  so  far  from  oeing  notice 
of  lui  intention  or  purpose  on  the  defendant's  part 
to  proceed  without  lawful  authority  and  against 
the  law,  the  very  nature  of  the  application,  as  far 
as  it  went,  indicated  an  intention  to  keep  within 
the  law,  and  obtain,  if  he  could  obtain,  all  neces- 
saiy  consents.  I  think  we  must  impute  to  both 
parties,  whatever  their  actual  knowledge  of  law  may 
have  been,  so  much  knowledge  as  this,  that  no  man^ 
land  oould  be  interfered  wiui  without  his  consent, 
and  that  this  particular  land  belonged  to  some- 
body, and  in  pomt  of  fact  that  that  somebody  was 
ihe  plaintiff.  Therefore,  what  passed  upon  the 
18th  j|£arch  was  in  no  way  whatever  notice  to  the 
plaintifiE  of  an  intention  to  do  something  at  va- 
riance with  his  rights,  and  so  far  from  anything  at 
yariance  with  his  rights  having  been  done  afber- 
wards,  before  he  served  his  own  notice  of  the  9th 
April,  I  am  very  much  struck  with  the  fact  Uiat, 
as  fer  as  the  evidence  goes,  the  true  conclusion 
from^  it  seems  to  me  to  be,  that  whatever  was  done 
on  his  land  was  begun  and  finished  on  that  one 
day,  and  in  the  forenoon  of  that  day,  the  9th  April. 
There  is  a  studious  absence  in  the  defendant's 
evidence  of  any  information  to  the  court  of  the 
precise  time  at  which  the  works  on  the  plaintiff's 
lands  were  commenced,  and  I  think  it  a  just  in- 
fei«noe  that  they  were  begun  on  that  day  and 
finished  before,  I  think  it  is  said,  two  o'clock  on 


that  day,  having  been  carried  through  with  very 
remarkable  haste  and  expedition.  It  is  certainly  a 
remarkable  thing,  that  on  the  morning  of  that  day, 
and  before  that  was  done,  if  I  am  right  in  my  in- 
ference from  the  evidence,  a  notice  had  been  sent 
by  the  highway  board  to  the  defendant,  telling  him 
that  he  was  not  at  liberty  to  do  this  without  the 
consent  of  the  owner,  though  the  defendant  says, 
and  I  must  assume  for  the  present  purpose  that 
he  truly  says,  that  he  was  not  at  home  when  that 
notice  arrived,  and  did  not  see  it  till  the  work  had 
been  done.  Whether  in  any  other  way  any  people 
acted  for  him  in  his  absence  I  do  not  know,  tor  the 
plaintiff  had  some  reason  to  apprehend  that  there 
were  circumstances  to  make  it  important  to  carry 
on  the  work,  but  it  is  a  fact  of  which  I  cannot  but 
take  notice,  that  the  work  was  hurried  on,  on  the 
plaintiff^s  land,  as  I  infer,  with  extraordinair  dis- 
patch on  the  morning  of  that  day  on  which  the 
plaintiff  gave  his  own  notice  that  a  bill  would  be 
filed  for  an  injunction,  if  it  was  attempted  to  be 
done  upon  the  supposed  consent  of  the  highway 
board,  who  never  proposed  to  consent  except  so 
far  as  they  lawfully  might,  which  fact  he  knew  on 
the  24th  March,  because  he  then  executed  an  in- 
strument which  contains  these  very  words.  It 
was,  I  say,  a  remarkable  fact,  that  the  work  was 
hurried  on  so  as  to  be  finished  on  the  very  day  the 
plaintiff's  notice  was  given,  and  to  make  it  a  ques- 
tion of  an  hour,  more  or  less,  between  the  conclu- 
sion of  the  work  and  the  time  when  the  notice  was 
delivered.  In  that  state  of  things,  and  looking  to 
the  nature  of  the  work  that  was  capable  of  being 
BO  quickly  done  and  done  in  that  manner,  I  have 
no  hesitation  in  saying  that  I  regard  this  court  as 
bound  to  deal  with  the  case  exactly  as  it  would 
have  done  if  the  bill  had  been  filed  (not  as  in  was 
a  few  days  afterwards  in  consequence  of  a  notice 
given  an  hour  after  this  work  was.  completed)  on 
the  morning  of  the  day  before  any  part  of  the  work 
had  been  done,  and  going  upon  ^e  particular  cir- 
cumstances of  this  case,  I  cannot  but  look  upon 
this  case  as  a  deliberate  and  unlawful  invasion  by 
one  man  on  another  man's  land  for  the  purpose  of 
creating  a  continuing  trespass,  which  is  in  law  a 
series  of  trespasses  from  time  to  time,  to  the  gain 
and  profit  of  the  defendant  without  the  consent  of 
the  owner  of  the  land,  and  it  appears  to  me  as 
such  to  be  a  proper  subject  for  an  injunction.  The 
cases  which  have  been  referred  to  are  really  of  two 
classes,  either  cases  of  ancient  rights,  such  as 
Dwell  V.  PrUchard  (13  L.  T.  Bep.  N.  S.  545 ; 
L.  Bep.  1  Ch.  244),  aijd  of  Bowes  v.  Law  (22  L.  T. 
Bep.  N.  S.  267 ;  L.  Bep.  9  £q.  6S6),  where  a  man 
had  done  something  upon  his  own  land  which 
belonged  out  and  out  to  himself,  but  in  doing  it 
had  exposed  himself  to  an  action  by  the  other 
party,  either  as  breaking  some  covenant  or  as 
encroaching  upon  the  other's  right  of  lights  and 
rights  of  that  kind.  The  thing  was  finished,  and 
in  the  judgment  of  the  oourt  it  was  more  equitable, 
having  regard  to  the  consequences  to  the  one  party 
or  the  other  of  interference  or  non-interference,  to 
leave  the  parties  in  that  state  of  things  to  their 
legal  rights  and  liabilities  rather  than  to  interfere ; 
and,  no  doubt,  in  such  a  state  of  things  the 
gxtarUum  of  damage  to  the  plaintiff,  as  compared 
with  the  quantum  of  loss  to  the  defendant,  is  a 
material  consideration.  The  other  class  of  cases  is 
that  of  Deere  v.  Quest  (1  My.  &  Cr.  516),  which, 
when  rightly  considered,  amounts  to  neither  more 
nor  less  than  this,  that  there  was  an  action  of 
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ejectment  brought  in  the  Conrt  of  Chancery  with- 
out any  equitable  circumetances  to  induce  the 
court  of  equity  to  assume  that  jurisdiction.  In 
Deere  v.  Chiest,  the  facts  were  these :  The  defen- 
dant had  made  a  tramway  and  completed  it  openly, 
and  so  that  everybody  interested  in  the  land  either 
did  or  might  have  known  what  was  taking  place, 
three  years  before  the  bill  was  filed.  That  had 
been  done  lawfully,  with  the  consent  at  the  time, 
at  all  events,  of  the  owner  of  the  land,  subject  to 
the  question  of  the  possibility  of  waste,  into  which 
I  will  not  enter.  That  was  a  case  between  land- 
lord and  tenant,  but  so  far  as  the  possession  was 
concerned,  it  had  been  acquired  lawfully  by  the 
consent  of  the  then  occupying  tenant.  This  occu- 
pation continued  for  about  three  years  afterwards, 
and  so  far  as  appears  from  the  statement  on  the 
bill  (for  that  case  arose  on  demurrer),  even  when 
the  tenancy  ceased,  the  land  was  relet  to  a  person 
who,  upon  the  allegation  in  the  bill,  must  be  taken 
to  have  consented,  so  far  as  he  could  consent,  to 
the  continuance  of  the  occupation  of  the  tramroad 
bv  the  defendant.  The  bill,  however,  contained  an 
allegation,  which  Lord  Cottenham  considered  ob- 
scure and  indistinct,  that  when  the  laud  was  so 
relet  the  plaintiff,  whose  position  I  shall  presently 
mention,  nad  reserved  to  himself  the  tramroad,  so 
that  his  allegation  was,  that  the  right  to  the  tram- 
road  or  to  the  possession  of  the  land  for  the  pur- 
poses of  it,  had  been  originally  given  by  the 
person  in  occupation,  that  it  was  confirmed  by  the 
person  subsequently  in  occupation,  but  who  had 
no  right  to  remain,  because  the  tramroad  had  been 
excepted  from  the  reletting,  and  it  also  appeared 
that  the  land  being  in  mortgage,  and  the  pontiff's 
interest  being  that  of  a  mortgagee  only,  tne  owner 
of  the  equity  of  redemption  had  sold  this  right  to 
have  the  tramroad  to  the  defendant.  I  should 
ftirther  mention  that  the  plaintiff  had  not  even  the 
legal  title  of  mortgagee,  for  he  was  only  the  hus- 
band of  the  administratrix  of  the  mortgagee,  and 
solely  interested  in  the  money.  "No  douot  he  was 
entitled  to  call  on  the  persons  who  had  the  legal 
right  to  do  so  to  protect  the  mortgagees,  but  that 
was  the  extent  of  his  right.  He  had  brought  an 
action  of  trespass  against  the  defendant  on  account 
of  this  tramroad.  In  point  of  law  the  defendant, 
having  lawfully  got  possession  three  vears  before, 
was  continuing  in  possession,  and  the  plaintiffs 
title,  or  rather  that  of  the  trustee  for  him,  as 
mortgagee,  was  a  purely  legal  title  on  the  showing 
of  the  bill,  and  there  was  no  impediment  to  an 
action  of  ejectment  or  an  action  of  trespass  being 
actually  brought.  In  that  state  of  circumstances, 
Lord  Cottenham  thought,  and,  in  my  judgment, 
was  quite  right  in  thinking,  that  there  was  no 
equity  whatever,  as  shown  by  the  bill,  to  interfere 
with  the  court  of  law,  and  tnat  the  case  was  re- 
duced to  a  simple  attempt  to  transfer  the  jurisdic- 
tion in  ejectment  from  law  to  equity.  Had  the 
circumstances  of  this  case  been  sindlar,  and  had 
these  pipes  been  laid  with  the  consent  of  the 
tenant  three  years  before,  and  used  as  part  of  the 
system  of  waterworks  by  the  defendant  during  the 
whole  of  that  interval,  and  had  it  been  a  case  of 
legal  possession  liable  to  be  displaced  by  eject- 
ment, I  have  little  doubt  that  I  should  have  come 
to  the  same  conclusion ;  but  all  the  circumstances 
of  the  case  are  entirely  difierent,  and  the  principle 
upon  which  this  ought  to  be  dealt  with  must,  I 
think,  be  the  same  as  that  on  which  the  Master  of 
the  Rolls  has  dealt  with  it.    Therefore,  for  my 


part,  I  cannot  give  a  voice  for  disturbing  thejudg* 
ment  of  the  Master  of  the  Bolls. 

Lord  Justice  James. — I  am  of  the  same  opinion. 
The  defendant  in  this  case  is  admittedly  a  tres- 
passer, and  he  has  committed  a  trespass  upon  the 
plaintiff's  land  without  any  legal  justification,  or 
any  legal  excuse  whatever,  and  he  proposes  to 
continue  that  trespass  from  day  to  diav,  keeping 
the  pipes  and  allowing  the  water  to  go  through  the 
pipes  for  the  purpose  of  making  a  profit  of  a  trade 
which  he  proposes  to  set  up  in  rivalry  to  a  trade 
in  which  the  owner  of  the  land  upon  which  he  is  so 
committing  the  trespass  is  interested.  It  is  said 
that  we  ought  to  allow  this  to  be  done ;  that  we 
ought,  in  met,  to  dismiss  the  plaintiff  from  this 
court,  and  tell  him  to  go  out  oi  the  door  of  this 
court,  and  to  find  his  way  to  the  door  of  another 
court,  in  which  he  is  to  bring  an  action  for  the 
wrong  for  which  tiiiere  is  no  defence  whatever,  and 
that,  allowing  there  has  been  no  defence  to  this 
suit,  he  is  to  bear  the  costs  of  this  suit,  and  bring 
an  action  in  a  court  of  law.  I  do  not  know  whether 
more  than  one  action  would  be  required.  And 
then  he  is  to  come  back  to  this  court,  having  sno- 
succeeded  in  one  action,  or  two  actions,  or  perhaps 
three  actions,  all  of  which,  on  the  fficts  proved  in 
this  case,  would  necepsarily  result  in  verdicts  for 
him.  Having  succeeded  in  those  actions,  he  is  to 
come  back  to  this  court  then  and  there,  for  the 
purpose  of  putting  an  end  to  that  injury ;  he  is  to 
come  back  nere  and  get  a  perpetual  injunction,  on 
the  ground  of  rep^ed  vexation  and  repeated 
actions.  I  do  not  tnink  that  there  is  any  principle 
in  this  court  which  will  compel  us  to  drive  the 
plaintiff  to  go  through  all  that  litigation  before  he 
he  is  entitled  to  the  relief  in  this  court  which  he 
would  ultimately  get,  having  gone  through  it.  It 
is  said  that  something  of  the  kind  was  done  in 
Deere  v.  Chaegt  (1  My  &  Or.  616).  In  Deere  v.  Quegt^ 
beyond  all  Question,  the  raUo  decidendi  (and  that 
is  alwavs  to  be  looked  at  when  vou  are  referring  to 
an  autnority  or  a  decision)  of  Lord  Cottenham, 
who  affirmed  the  decision  of  the  Vice-ChanoellQr 
was,  that  the  plaintiff  was  a  person  out  of  pos* 
session,  that  the  defendant  was  a  person  in  pos- 
session, and  that  the  bill  was  in  substance  filed  to 
turn  the  defendant  out  ofpossession  and  to  give  the 
possession  to  the  plaintifi^  which  would  be  strictly 
and  simply  an  ejectment  bill,  which  is  not  according 
to  the  practice  of  this  court.  Here  there  is  nothing 
like  the  ouster  of  possession  of  the  phuntiffl  The 
plaintiff  has  been  in  possession  and  is  in  possession, 
and  the  defendant  has  been  a  wrongdoer,  a  mere 
trespasser — ^he  is  a  wrongdoer  and  trespasser,  and 
proposes  to  continue  so.  The  question  is,  whether, 
under  those  circumstances,  the  plaintiff  has  not 
a  right  to  come  here,  and  so  to  put  an  end  to 
that  continuous  trespass  which  the  defendant 
has  begun  and  intends  to  continue,  there  being 
no  wrong  whatever  that  can  be  suggested,  no 
damage,  no  inconvenience  to  the  defencumt  which 
he  has  not  an  ultimate  right  to  allege  here.  What 
is  alleged  on  his  behalf  here  is,  that  if  this  injunc- 
tion is  granted  it  will  deprive  him  of  a  very  valu- 
able property,  because  it  is  essential  to  the  value 
of  his  property  that  he  should  keep  the  plaintiff's 
property,  which  he  has  taken  against  his  consent. 
If  he  had  originally  unconsciously  taken  that  which 
was  not  his,  when  he  became  conscious,  which  was 
very  soon,  that  it  was  not  his,  then  he  was  taking 
that  which  was  not  his  for  the  pmpose  of  a  profit 
to  himself  against  the  will  of  the  real  owner.  That 
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is  taking  another  man's  property  improperly,  both 
morally  as  well  as  legally.  I  am  or  opinion  that 
the  decision  of  the  Master  of  the  Bolls  is  quite 
ri^ht,  and  that  the  injunction  ought  to  be  sus- 
tamed. 

Lord  Justice  Hellish. — I  am  of  the  same  opinion. 
I  think  it  is  quite  clear  in  this  case  that  the  de- 
fendant has  not  got  into  possession  of  any  portion 
of  resJ  property  of  the  plaintiff  so  as  to  make  it 
necessary  for  the  plaintiff  to  bring  an  action  of 
ejectment.  *  It  is  perfectly  true  that  when  a  system 
d  waterworks  had  been  established,  and  the  per- 
sons  constructing   the   waterworks    have   made 
their  reservoir  and  laid  their  pipes  legally  all  along 
the  streets  which  they  are  supplying  with  the 
water,  then  the  law  considers  the  pipes  so  far  a 
part  of  the  realty  that  they  are  liable  to  be  rated 
as  in  possession  of  a  portion  of  the  realty,  and  it 
may  l>e  that  an  ei'ectmeni  may  be  brought  against 
them.    But  in  this  case  the  waterworks  had  not 
been  established  at  all  at  the  time  this  bill  was 
filed.     All  that  had  been  done  was  that  the  defen- 
dant had  entered  upon  the  plaintiff's  land,  had  dug 
a  trench  and  put  tne  pipes  at  the  bottom  of  that 
trench.    I  doubt  extremely  whether  those  pipes 
had  become  part  of  the  realty  at  all.    If  they  had 
they  would  have  become  the  plaintiff's  property. 
There  never  was  any  intention  to  annex  them  to 
the  soil,  so  as  to  become  part  of  the  realty.    I 
should  be  inclined  to  think  they  remained  as  pure 
chattels.    However  that  may  be,  it  is  not  neces- 
sary to  decide  it,  because  what  in  practice  the 
defendant  has  done  is,  that  he  has  committed  a 
trespass.    If  that  had  been  the  only  thing  done,  it 
would  have  been  right  to  leave  the  plaintiff  to  his 
action  at  law  to  recover  damages,  but   he  was 
threatening  to  continue  the  trespass,  threatening 
to  complete  his  waterworks,  and  use  that  which 
was  really  part  of  the  plaintiff's  property  as  his 
own,  and  make  a  profit  b^  it.    Then  there  is  this 
further  reason  why  there  is  a  remedy  in  this  court, 
namely,  that  from   the  peculiar  circumstance  of 
the  surface  of  the  road  being  dedicated  as  a  high- 
way, the  plaintiff  has  not  the  ordinary  remedy 
which  he  would  have  had  if  the  defendant  had  gone 
and  dug  a  trench  and  laid  his  pipes  across  the 
plaintiff  s  field,  and  he  would  have  had  great  diffi- 
culty in  going  and  removing  the  pipes  himself. 
Suppose  that  a  similar  trespass  was  committed  on 
a  man's  soil  while  he  remained  in  possession,  and 
there  was  nothing  to  prevent  him  digging  it  up 
himself,  it  would  be  reasonable  enough  to  allow 
him  to  remove  what  had  been  wrongly  put  in  the 
soil,  and  to  bring  an  action  to  recover  damages. 
But  in  the  present  case  it  is  extremely  doubtful 
whether  he  could  remove  the  pipes  without  ren- 
dering himself  subject  to  be  indicted  by  the  high- 
way board  before  a  magistrate.    In  my  opinion,  he 
is  entitled  to  be  relieved  from  that  difficulty.    In 
some  respects  it  is  similar  to  the  case  we  decided 
a  little  time  ago  (see  Stanford  v.  Hurlstone,  30  L.  T. 
Rep.  N.  S.  140;  L.  B«p.  9  Oh,  116),  where  a  man 
had  wrongly  committed  a  trespass,  and  threatened 
to  go  on  continuing  to  commit  the  trespass  without 
a  colour  of  an  excuse  for  it.    And  we  thought 
there  was  a  proper  remedy  by  injunction  in  this 
couri>. 

The  LoBn  Chancellor. — The  appeal  will  be  dis- 
toissed  with  costs. 

Solicitors  for  appellants,  Paierson,  Snow,  and 
Bum^,  agents  for  M.  and  0.  Daniel,  Bamsgate. 

Solicitors  for  the  respondent,  Wright  and  PiU&y. 
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Beported  by  F.  Qould  and  Jaksb  E.  Hobitk,  Eiqrs., 

Barristers-at-Law. 


March  13. 14, 16, 17, 18, 19,  amd  21, 1874. 

Hathan  v.  The  Govbkning  Body  op  Bugby 

School. 

Demmrer — Public  Schools  Act  1868,  s,  13 — Qovern- 

i/ng  body — Power  to  dismiss  head  master. 
The    Public    Schools   Act   1868,  which  applies  to 
{amongst  otlier  schools)  Bugby  School,  by  sect.  13, 
enacts  that  **  the  head  master  of  every  school  to 
which  this  Act  applies,  shall  be  appointed  by  and 
hold  his  office  at  me  pleasure  of  the  new  governing 
body" 
The  plavntifwas  appointed  head  master  of  the  school 
in  Nov.  1869,   by  the  then  existing  governing 
body. 
In  Dec.  1873,  the  new  governing  body  {which  had 
been  duly  constituted  in  Dec.  1871,  under  the 
powers  of  the  Act  of  1868)  passed  a  resolution 
that  **  upon  a  review  of  the  administration  of  the 
school "  from  the  time  when  they  came  into  offi,ce 
to  the  then  present  iirne,  they  were  of  opinion  that 
the  plaintiff  was  not  "  a  fit  and  proper  person  to 
be  head  master,  and  dismissed  him  accordingly  :" 
Held  {on  demv/rrer  to  a  bill  by  the  plaintiff  praying 
for  a  declaration  that,  under  tne  circumstances 
vn  the  bill  stated,  the  above  resolution  was  m- 
valid),  that,  under    the    above  section,   the   new 
governing  body  had  power  to  dismiss  the  plaintiff 
without  notice,  and  without  assigning  any  reason ; 
and  that,  as  they  had  exercised  their  power  of 
dismissal  fairly  and  honestly,  not  corruptly,  nor 
for  the  purpose  of  effecting  sows  collateral  object, 
their  decision  was  not  liable  to  be  controlled  by 
the  court. 
DsKUBEEE  for  want  of  equity. 

This  was '  a  bill  filed  by  the  Bev.  Henir  Hay- 
man,  D.D.,  the  Head  Master  of  Bugby  School, 
a^nst  the  Governing  Bodv  of  the  School  and  the 
Bishop  of  Exeter,  praying  for  a  declaration  that  a 
resolution  of  the  governing  body,  dated  the  19th 
Dec.  1873,  "  That  upon  a  review  of  the  administra- 
tion of  the  school  from  the  period  when  the  govern- 
ing body  came  into  office  to  the  present  time, 
thev  are  of  opinion  that  Dr.  Hayman  is  not  a  fit 
and  proper  person  to  hold  the  position  of  Head 
Master  of  Bugby  School,  and  that  it  is  essential 
for  the  interests  of  the  school  that  he  should  cease 
to  hold  that  office,"  and  a  notice  of  the  14th  Jan., 
founded  thereon,  were  respectively  invalid,  and 
ought  not  to  be  enforced ;  and  for  an  injunction  to 
restrain  the  governing  body  from  dismissing  the 
plaintiff  from  his  office  of  head  master,  and  from 
electing  any  person  to  succeed  the  plaintiff  in  his 
office,  and  from  instituting  any  action  at  law  or 
other  proceedings  for  ejecting  the  plaintiff  from  the 
school  house,  lands,  and  buildings  occupied  by  him 
by  virtue  of  his  office. 

On  the  20th  Nov.  1869,  the  plaintiff  was  ap- 
pointed Head  Master  of  Bugby  by  the  then  trustees 
of  the  school,  constituted  under  an  Act  of  Parliament 
of  17  Geo.  3,  c.  71,  and  entered  on  the  duties  of 
his  office  about  the  middle  o£  Jan.  1870. 

In  Nov.  1869,  the  defendant,  the  Bishop  of 
Exeter  (then  and  hereinafter  referred  to  as  Dr. 
Temple),  who  had  been  Head  Master  of  Bugby 
School  since  the  year  1858,  accepted  the  bishopric 
of  Exeter,  and  thereupon  sent  in  to  the  trustees  of 
the  school  his  resignation  of  the  office  of  head 
i  master. 
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Bj  the  above  Act  of  17  Greo.  3,  c.  71,  the  school 
bouse,  lands,  and  property  then  belonging  to  the 
school  were  vested  in  certain  persons  therein 
named  as  tmstees  of  the  school,  npon  the  trusts 
and  for  the  purposes  in  the  Act  and  schedule 
thereto  mentioned.  The  schedule  contained  the 
rules  then  in  force  for  the  government  of  the  school, 
and  amongst  others  the  following  rule  : 

That  aU  th«  masters  of  the  grammar  school  who  shall 
Buooeed  the  said  Stanley  Barrongh,  the  present  master, 
the  usher  or  ushers,  and  the  writing  masters,  who  shall 
suooeed  those  first  to  he  nominated,  as  hereinbefore  men- 
tioned, shall  be  chosen  within  three  calendar  months, 
next  after  any  vacancy  shall  happen,  by  the  trustees  or 
the  major  post  of  them  present  at  a  meeting  to  be  held 
for  that  purpose,  and  be  removable  at  the  wifi  and  plea- 
sure of  the  trustees,  or  a  major  part  of  them,  present  at 
their  meeting  on  the  first  Tuesday  in  the  month  of 
August. 

By  a  subsequent  Act  of  54  Geo.  3,  o.  131,  it  was 
enacted  that  the  annual  meeting  of  the  trustees 
should  for  the  future  be  held  on  the  third  Tuesday 
in  July  in  each  year. 

The  biU  alleged  that  the  above  rule,  amended  as 
aforesaid,  was  still  in  force. 

By  the  Public  Schools  Act  1864,  passed  on  the 
29th  July  1864,  and  which  applied  (amongst  other 
colleges  and  schools)  to  Bugby  School,  it  was 
enacted  as  follows : 

Sect.  2.  Every  person  appointed,  after  the  passing  of 
this  Act,  to  any  office  in  the  sroveming  body  of  any  of  the 
said  colleges  or  schools,  shaU  take  and  hold  that  office 
subject  to  such  provisions  and  regrulationB  as  may  be 
hereafter  enacted  respecting  the  same. 

Sect.  3.  "  Qoveminff  body  "  shall  mean  any  one  of  the 
several  bodies  referred  to  in  the  report  of  the  said  com- 
missioners as  being  a  governing  body  of  any  of  the  said 
oolleffes  or  schools,  with  the  addition  of  the  head  master 
or  other  masters  thereof ;  and  any  i)erson  appointed  a 
member  of  the  ^veming  body  of  any  such  college  or 
school  as  aforesaid,  or  a  master  thereof,  shall  be  deemed 
to  be  appointed  to  an  office  in  the  governing  body  of  the 
said  college  or  schooL 

By  the  Public  Schools  Act  1868,  which  applied 
(amongst  other  colleges  and  schools)  to  Bugby 
School,  it  was  enacted,  that  the  '*  existing  govern- 
ing body  "  of  a  school  shall  for  the  purposes  of  the 
Act  mean  at  Bugby  the  trustees ;  and  that  "  new 
governing  body  of  a  school "  shall,  for  the  pur- 
poses of  this  Act,  mean  a  governing  body,  the 
constitution  of  which  has  been  altered  in  pur- 
suance of  this  Act,  or,  if  no  such  alteration  shall 
have  been  made,  the  governing  body  which  shall 
be  in  existence  at  the  end  of  the  time  assigned  by 
this  Act  for  making  such  sdteration,  or  a  body 
which  has  been  established  under  this  Act  as  the 
new  governing  body  of  a  school. 

By  sect.  6,  power  was  given  to  the  "  existing 
governing  body  "  to  make,  within  the  time  therein 
mentioned,  a  statute  or  statutes  for  determining 
and  establishing  the  constitution  of  the  governing 
body  in  such  manner  as  might  be  deemed  expe- 
dient ;  but  after  the  time  therein  mentioned,  all 
powers  of  making  statutes  vested  by  that  section 
m  the  governing  body  of  a  school,  should  pass  to 
the  special  commissioners  thereinafter  mentioned. 

By  sect.  6, "  the  new  governing  body  "  were  em- 
powered, within  the  time  therein  prescribed,  to  make 
statutes  with  respect  "to  the  number,  position, 
rank  in  the  school,  and  salaries  and  emoluments  of 
masters  who  may  receive  any  salary  or  emolument 
out  of  property  oelonging  to  or  held  in  trust  for 
the  school ;"  or  "  with  respect  to  the  disposal  of 
the  income  of  the  property  of  the  school,"  for 
certain  purposes  therein  mentioned. 


By  sect.  12,  "the  new  goveming  body"  were 
empowered,  notwithstanding  anything  contained 
in  any  existing  Act  of  Parfiament,  and  notwith- 
stanmng  any  custom,  from  time  to  time  to  make^ 
alter,  or  annul  such  regulations  as  they  may  deem 
it  expedient  to  make,  alter,  or  annul,  with  respect 
(amongst  other  matters)  to  (sub-sect.  2)  "the 
mode  in  which  the  boys,  whether  on  the  foundation 
or  not,  are  to  be  boarded  and  lodged,  and  the  con- 
ditions on  which  leave  to  keep  a  boarding  house 
should  be  given,"  and  with  respect  to  (sub-sect.  11) 
"  the  powers  committed  to  the  bead  master." 

Sect.  13  was  as  follows : 

The  head  master  of  every  school  to  which  this  Aot 
applies  shall  be  appointed  by  and  hold  his  office  at  the 
pleasure  of  the  new*goveminff  body.  All  other  masters 
shall  be  appointed  by  and  hold  thmr  offices  at  the  plea- 
sure of  the  head  master. 

Sect.  28  was  as  follows : 

Subject  to  any  alterations  made  by  this  Act,  or  by  any 
scheme  or  statute  made  in  pursuance  of  this  Aot,  aiu 
powers  vested  by  Act  of  Parliament,  charter,  instruiiieiit 
of  endowment,  custom,  or  otherwite,  in  the  exiiitiTig 
goveming  body  of  a  school  to  which  this  Aot  applies,  in 
relation  to  such  school,  or  the  government  thereof,  shall 
continue  in  force  and  may  be  exeitnsed  by  such  governing 
body  until  a  new  goveming  body  is  appointed ;  and  after 
the  appointment  of  a  new  goveming  body  by  the  new 
goveming  body  in  the  same  manner  in  whion  they  might 
have  been  exerclBed  if  this  Act  had  not  passed. 

Upon  the  resignation  of  Dr.  Temple  being  deli- 
vered to  the  trustees,  they  caused  advertisements 
to  be  published  in  the  newspapers,  requesting  in- 
tending candidates  to  send  in  their  applications, 
accompanied  by  testimonials  as  to  their  qualifica- 
tions, oy  a  day  named.  The  plaintiff  sent  in  to 
the  trustees  a  written  application  for  the  offioe, 
together  with  written  or  printed  testimonials  of 
his  character  and  attainments,  signed  by  various 
persons  and  bearing  various  dates.  Each  of  the 
said  testimonials  was  dated,  and  bore  the  actual 
date  on  which  it  had  been  given  to  the  plaintiff  by 
the  writer  thereof,  with  the  following  exceptions, 
viz. :  a  testimonial  from  the  late  Professor  Coning- 
ton  was  not  dated,  and  a  testimonial  from  the  Bev. 
Dr.  Holden  was  dated  the  11th  Sept.,  without 
specifying  the  year. 

Par.  11  of  the  bill  was  as  follows : — ^There  were 
several  other  candidates  for  the  office  besides  the 
plaintiff,  and  they  also  sent  in  testimoniak  to  the 
trustees,  and  the  trustees,  after  considering  all  the 
testimonials,  and  the  claims  of  all  the  candidatee, 
came  to  the  conclusion  that  the  plaintiff  was  the 
fittest  person  to  be  head  master  ol  the  sbhool,  and 
appointed  him  accordingly.  Amongst  the  rival 
candidates  were  some  who  had  been  educated  at  or 
were  otherwise  connected  with  Bugby,  and  whoa^ 
claims  were  favoured  by  Dr.  Temple  and  by  the 
assistant  masters  hereinidfter  nameo,  then  working 
under  him  at  Bugby,  and  by  the  Bev.  Q.  G.  Bradley, 
D.D.  (hereinafter  called  Dr.  Bradley),  who  had 
himself  formerly  been  an  assistant  master  at  the 
school,  but  was  then  Head  Master  of  Marlborongh 
College ;  and  it  appears  from  the  circumstanoes 
hereinafter  stated,  to  have  been  the  opinion  of  Dr. 
Temple,  Dr.  Bradley,  and  the  assistant  masters, 
that  the  trustees  were  bound  to  select  from  among 
the  candidates  some  candidate  who  had  been 
educated  at,  or  was  otherwise  intimately  connected 
with  Bagby  School,  or  at  all  events,  some  candi- 
date other  than  the  plaintiff.  The  plaintiff  was 
not  educated  at  and  had  no  connection  with  Bugby 
School,  and  Dr.  Temple,  Dr.  Bradley,  and  tfai 
assistant  masters  were  accordingly  much  piqued 
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and  annoyed  at  tbe  choioe  which  the  tmstees  had 
made;  and  being  much  prejudiced  against  the 
plaintiff  on  religious  and  political  or  other  ^rounds, 
they  deliberatdy  formed  the  scheme  and  design 
of  procuring,  by  every  means  in  their  power,  the 
annulment  of  the  said  appointment,  or  otherwise 
al  so  harassing  and  thwarting  the  plaintiff  in  rela- 
tion to  the  school,  and  to  themselves,  and  so  dis- 
paraging him  in  the  eyes  of  the  public  as  to  make 
nis  position  as  head  master  intolerable,  anr!  so,  if 
possible,  compel  him  to  resign.  A  part  of  such 
scheme  and  design  was  to  procure,  if  possible, 
some  resolution  or  resolutions  of  the  governing 
body  censurins  or  reflecting  on  the  conduct  of  the 
plaintiff,  and,  by  publishing  the  same  in  the  public 
newspapers,  to  prejudice  the  parents  of  pupils  and 
intending  pupils,  and  the  bovs  themselves  and  the 
public  generally,  against  the  plaintiff,  so  as  to 
make  it  difficult,  if  not  impossible,  for  him  to 
maintain  the  numbers  and  the  discipline  of  the 
school.  Immediately  upon  the  plaintiff's  appoint- 
ment. Dr.  Temple  and  Dr.  Bradley,  and  the  said 
assistant  masters,  proceeded  to  execute  their  said 
design,  and  from  that  time  to  the  present  have 
not  ceased  in  their  endeavours  to  carry  the  same 
into  effect,  and  in  fact  the  acts  and  proceedings 
hereinafter  mentioned  on  the  part  of  Dr.  Temple, 
and  Dr.  Bradley,  and  of  the  governing  body,  after 
they  became  members  thereof,  so  far  as  such  acts 
and  proceedings  were  hostile  to  the  plaintiff,  were 
done  or  procured  to  be  done  in  furtherance  of  the 
same  settled  plan  and  design,  viz.,  either  to  pro- 
cure the  dismissal  of  the  plaintiff  or  to  force  nim 
to  resign  the  head  mastership. 

There  were  twenty-one  assistant  masters  at 
Bugby  at  the  time  of  the  plaintiff^s  appointment, 
two  of  whom  were  Mr.  Scott  and  Mr.  Sidgwick. 
Eight  of  these  assistant  masters,  one  of  whom  was 
Mr.  Scott,  received  a  portion  of  their  emoluments 
from  the  trust  property  of  the  charity,  and  were 
known  as  foundation  masters.  The  others  were 
appointed  by,  and  held  their  office  at  the  will  and 
pleasure  of  the  head  master. 

At  the  date  of  the  plaintiff^s  election,  Mr.  Scott, 
besides  being  the  master  of  a  form,  was  one  of  the 
tutors  of  the  schoolhouse,  or  head  master's  house. 
Mr-  Soott  had  been  appointed  to  the  office  of 
schoolhouse  tutor  by  Dr.  Temple.  He  had  no 
boarding  house  of  his  own. 

From  the  3rd  to  the  6th  Dec.  1869,  the  plaintiff 
was  the  guest  of  Dr.  Temple  at  Bugby,  for  the 
purpose  of  deriving  information  as  to  nis  future 
duties.  Shortly  after  this  visit  Dr.  Temple  sent 
to  the  trustees  a  letter,  dated  the  7th  Dec.  1869, 
stating,  in  effect,  that  Dr.  Hayman  was,  in  his 
opinion,  qaite  incompetent  to  perform  some  of  the 
moet  important  duties  of  the  place ;  and  submitting 
to  the  trustees  that  they  were  bound  to  reauire 
the  plaintiff  to  account  for  the  use  he  had  maae  of 
testimonials  given  to  him  for  auite  other  posts. 

On  the  20th  Dec.  1869,  the  trustees,  having 
ftilly  considered  the  matter  referred  to  them  by 
Dr.  Temple,  and  a  certain  memorial  addressed  to 
them  by  twenty  of  the  assistant  masters,  com- 
plaining of  the  plaintiff^s  use  of  testimonials  and 
certains  other  letters,  unanimously  agreed  '*  that 
Mr.  Hayman  has  acted  with  perfect  ^od  faith  in 
the  use  made  by  him  of  the  testimonifJs  laid  befojre 
the  trustees.'* 

This  resolution  conclusively  settled  the  question 
as  to  the  plaintiff^s  use  of  testimonials. 

Par.  29  o^  the  bill  stated  as  follows :— The  atti- 


tude of  the  assistant  masters,  and  especially  of  the 
two  house  tutors  in  the  school  house,  continuing 
to  be  hostile  to  the  pluintiff,  he,  in  the  month  of 
Nov.  1870,  felt  it  his  duty  to  submit  to  the  con* 
sideration  of  the  trustees  a  letter  of  the  10th 
Nov.  1870.  In  this  letter  the  plaintiff  stated  that 
he  proposed  at  Christmas  to  give  notice  to  Mr. 
Scott  and  the  other  schoolhouse  tutor,  that  he 
should  no  longer  require  their  services  as  tutors 
of  the  schoolhouse ;  and  on  the  5th  Dec.  1870,  the 
tru  stees  passed  the  following  resolution : 

The  trnsteea  having  read  Dr.  Hayman's  letter,  are  of 
opinion  that  it  is  highly  important  that  the  relation  of 
the  house  tutors  to  the  head  master  should  be  one  df 
the  greatest  confidence  and  cordiality ;  and  they  regret 
to  find  that  this  feeling  does  not  subsist  in  the  case  of 
the  present  house  tutors.  They  therefore  fully  approve 
of  the  course  which  Dr.  Hayman  intends  to  adopt  in  dia- 
miflsing  tiiose  gentlemen  as  house  tutors. 

Shortly  after  the  date  of  the  resolution,  the 
plaintiff  gave  notice  to  Mr.  Scott  and  the  other 
schoolhouse  tutor  to  vacate  their  posts  as  house 
tutors. 

At  the  same  time  the  plaintiff  gave  notice  to  Mr. 
Scott  to  vacate  his  post  as  form  master.  Various 
resolutions  were  passed  by  the  trustees  on  this 
subject.    At  a  meeting  held  in  March  1871,  they 

Eassed  a  resolution  dispensing  with  his  services ; 
ut  at  a  subsequent  meeting,  held  on  the  80th 
March  1871,  they  rescinded  this  resolution,  on  the 
ground  that  they  had  no  power  to  dismiss  a  master 
except  at  their  annual  general  meeting. 

On  the  12th  April  1871,  certain  complaints  hav- 
ing been  made  of  want  of  discipline  in  the  school- 
house,  the  trustees  adopted  the  following  resolu- 
tion : 

The  trustees  ....  consider  the  grievances  alleged, 
referring  to  the  discipline  of  the  school  house,  have  been 
sufficiently  explained.  They  think  that  the  under  masters 
should  never  confer  with  the  boys,  not  even  with  the 
sixth  foriQ,  on  points  of  school  discipline,  without  the 
knowledge  of  the  head  master. 

The  trustees  feel  it  now  their  duty,  in  justioe  to  the 
head  master,  to  impress  upon  the  under  masters  ^ne- 
raUy  the  necessity,  for  the  good  of  the  school,  of  paving 
to  tiie  head  master  not  only  a  nominal  but  a  cordial  co- 
operation and  support. 

This  was  the  final  resolution  of  the  old  trustees. 
It  thus  appeared,  from  the  circumstances  set  out 
in  the  bill,  that  whenever  disputes  had  arisen 
between  the  plaintiff  and  the  assistant  masters 
with  reference  to  the  affairs  of  the  school,  and  such 
disputes  had  been  referred  to  the  old  trustees  as 
"  the  existing  governing  body,"  their  decision  had 
been  favourable  to  the  plaintiff  and  adverse  to  the 
assistant  masters. 

No  alteration  was  made  in  the  *'  existing  govern- 
ing body"  of  the  school  until  the  month  of 
May  1871,  when  a  statute  was  made  by  the 
special  commissioners,  under  sect.  5  of  the  Fublic 
Schools  Act  1868,  establishing  the  constitution  of 
the  "  new  governing  body.'*  In  Aucr.  1871,  this 
tatute  was  approved  by  Her  Majesty  in  Council, 
and  in  Dec.  1871  the  new  governing  body  was 
fully  constituted. 

The  new  governing  body  consisted  of  twelve 
members,  of  whom  the  Bishop  of  Worcester  was 
the  chairman.  Five  oi  them  had  previously  been 
members  of  '*  the  existing  governing  body."  Of  the 
rest,  Dr.  Temple  was  elected  by  the  Senate  of  the 
University  of  London,  and  Dr.  Bradley  by  the 
Hebdomadal  Council  of  the  Univeisity  of  Oxford. 

Par.  41  of  the  bill  was  as  follows : — Although  Dr. 
Temple  and  Dr.  Bradley  have  been  active  partisans 
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o£  the  assistant  masters  in  their  differences  with 
the  plaintiff,  and  had,  in  fact,  prejudiced  the  whole 
case  against  the  plaintiff,  and  were  determined 
beforehand  to  drive  him  from  the  school,  yet  they 
allowed  themselves  to  be  elected  members  of  the 
new  governing  body,  and  thus  to  become  judges 
of  matters  in  and  respecting  which  they  and  the 
assistant  masters,  whose  cause  they  had  taken  up 
and  whom  they  in  &>ct  represented,  had  a  strong 
personal  interest  and  bias,  which  made  them  whoUv 
unfit  to  form  an  impartial  judgment  on  such 
matters,  or  on  any  question  between  assistant 
masters  and  the  plaintiff.  Dr.  Temple  had  been 
head  master  of  the  school  for  several  years.  .  . .  Dr. 
Bmdley  had  been  an  assistant  master  of  the  school 
for  many  years.  .  .  .  Both  Dr.  Temple  and  Dr. 
Bradley  were,  from  their  personal  experience  and 
from  their  connection  with  the  assistant  masters, 
intimately  acquainted  with  the  affairs  of  the  school, 
both  past  and  present,  and  they  were  in  fact 
looked  to  by  their  colleagues  on  the  governing 
body,  and  trusted  implicidy  by  them  as  the  proper 
and  trustworthy  sources  of  information  on  all 
matters  connected  with  the  school.  Dr.  Temple 
abused  the  power  and  influence  over  his  colleagues, 
which  his  long  experience  and  ample  means  of 
knowledge  gave  him  to  further  the  aforesaid 
scheme  and  design  of  himself  and  the  assistant 
masters,  and  made  incorrect  representations  to  his 
colleagues  as  to  several  matters  of  fact,  and,  more 
particularly,  as  to  what  were  the  established  cus- 
toms and  usages  of  the  school,  and  represented  as 
part  of  such  established  customs  and  usages  several 
matters  which  were  not  part  thereof,  but  were  in 
fact  innovations  introduced  by  Dr.  Temple  himself, 
and  the  acts  and  proceedings  of  the  new  governing 
body,  so  far  as  they  were  hostile  to  the  plainti^ 
and  especially  the  resolutions  hereinafter  com- 
plained of,  were  in  fact  caused  and  brought  about 
in  whole  or  in  part  by  such  abuse  of  power  and 
influence  and  such  incorrect  representations  as 
aforesaid. 

Between  Dec.  1871  (when  the  new  governing 
body  were  fully  constituted)  and  the  19th  Deo. 
1878  (the  date  of  the  resolution  of  the  new  govern- 
ing body  removing  the  plaintiff  from  his  ofiice), 
three  subjects  of  dispute  arose  between  the  plain- 
tiff and  the  assistant  masters. 

First,  Mr.  Green's  case. — ^Towards  the  end  of  the 
year  1871,  one  of  the  boarding  masters  gave  notice 
that  he  would  resign  his  boarding  house,  to  take  effect 
at  Easter  1872,  and  the  plaintiff  thereupon  offered 
the  same  to  Mr.  Green,  who  had  been  appointed 
an  assistant  master  in  Jan.  1871.  Upon  this,  ten 
of  the  assistant  masters,  senior  on  the  staff  to  Mr. 
Green,  including  among  them  Mr.  Scott  and  Mr 
Sidgwick,  wrote  to  the  plaintiff  a  letter,  dated  the 
29th  Jan.  1872,  informing  him  that  "  since  the 
time  when  boarding  houses  were  first  intrusted 
exclusively  to  assistant  msusters  by  Dr.  Arnold  in 
1830,  the  principle  of  seniority  had  always  been 
recognised  in  selection,"  and  enclosing  a  letter, 
dated  July  1864,  sent  by  Dr.  Temple  to  one  of  the 
classical  assistant  masters  at  the  time  of  his  ap- 
pointment, containing  the  following  passage : — 
"  Houses  are  given  in  turn  to  all  masters,  classical, 
mathematical,  &c.,  unless  a  man  shows  an  inca- 
pacity for  that  sort  of  work.  The  junior  masters, 
three  besides  yourself,  are  paid  bv  the  numbers  of 
the  school  beyond  320.  If  the  school  sunk  much, 
these  masters  would  have  to  go." 

Considerable  correspondence  took  place  between 


the  plaintiff  and  the  governing  body  with  reference 

to  the  appointment  of  Mr.  Green  to  the  vacant 

bearding  house,  and  on  the  28th  Feb.  1872,  the 

governing  body  passed  the  following  resolution : 

The  appointment  of  Mr.  Green  to  the  boarding  house 
vacated  by  Mr.  Burrows  having  been  made  befoie  the 
governing  body  has  been  able  to  frame  regulations  on 
the  snbjeot,  tiiey  are  not  prepared  to  interfere  with  tiie 
act  of  the  head  master  on  the  present  oooasion. 

The  bill  stated  that  Dr.  Temple  and  Dr.  Bradley 
were  exceedingly  annoyed  at  the  refusal  of  the 
governing  body  to  interfere  with  the  plaintiff's 
appointment  of  Mr.  Green  to  Mr.  Burrows*  board- 
ing house,  and  induced  three  other  members  of 
the  governing  body  to  join  with  them  in  signing  a 
statement,  which  was  entered  on  the  minutes  at  a 
meeting  of  the  12th  April  1872.  Thip  document 
(in  effect)  stated  that  the  appointment  in  question 
was  "  a  violation  of  the  invariable  custom  of  the 
school." 

On  the  12th  April  1872,  the  chairman,  at  the 

request  of  the  governing  body,  wrote  to  the  plain* 

tiff  a  letter,  containg  the  following  passage : 

The  governing  body  have  therefore  desired  me  to  re- 
quest yon,  pending  the  enactment  cf  the  statutes  and 
regulations  (which  the  Public  Schools  Act  1SG6  em- 
powered them  to  make),  to  take  no  step  involvinr  a 
departure  from  the  customs  and  usages  of  the  school  in 
regard  to  the  position  and  emoluments  of  the  assistant 
masters,  or  other  matters  affecting  the  discipline  of  the 
school  without  the  previous  approval  of  the  governing 
body. 

To  which,  on  the  16th  April  1872,  the  plaintiff 
replied,  "that  he  had  no  mtention  of  any  such 
changes  as  the  latter  part  of  their  letter  seemed  to 
point  to." 

Secondly,  Mr.  Scott's  case. — In  Jan.  1872,  Mr. 
Scott,  who  had  ceased  to  be  one  of  the  school  house 
tutors  since  Easter  1871,  applied  to  the  plaintiff 
for  leave  to  take  pupils.  This  reauest  the  plaintiff 
refused,  because,  as  the  bill  alleged,  "circumstances 
had  come  to  the  plaintiff's  knowledge  which  in  his 
opinion  required  explanation,  and  without  an  ex- 

Sianation  of  which  he  could  not  repose  that  confi- 
enoe  in  Mr.  Scott  which  was  necessary  between  a 
head  master  and  a  tutor  of  boys." 

In  July  1872,  Mr.  Scott  wrote  to  the  governing 
body  complaining  of  the  plaintiff's  refusal.  Some 
correspondence  ensued  between  the  plaintiff  and 
the  governing  body  on  the  subject,  ana  ultimately, 
on  the  31st  July  1872,  the  plaintiff  wrote  to  the 
governing  body  informing  them  that  he  was  pre- 
pared to  give  effect  to  their  requirement  that  Mr. 
Scott  should  be  reinstated  in  his  right  to  take 
pupils.  Mr.  Scott  was  reinstated  accordingly. 
The  bill  stated  that  on  the  26th  Aug.  1872,  the 

glaintiff  (who  had  not  changed  his  opinion  of  Mr. 
cott's  unfitness  to  be  a  tutor  of  boys)  drew  up 
and  communicated  to  him  nrivately  a  statement  of 
the  circumstances  which  had  come  to  his  know- 
ledge as  aforesaid,  and  that  Mr.  Scott,  in  answer 
to  this,  gave  the  plaintiff  no  explanation  of  the 
matters  about  which  he  had  inquired,  but  laid  the 
communication  before  the  governing  body,  for 
whom  it  was  not  intended,  and  afterwards  informed 
the  plaintiff  that  he  had  done  so. 

On  the  23rd  Oct.  1872,  the  governing  body 
passed  a  resolution,  that 

That  having  carefully  considered  the  oommnnioatioD 
made  by  Dr.  Hayman  to  Mr.  Scott  in  his  letter  and  enclo- 
sures of  the  26th  Aug.  1872,  they  are  of  opinion  that  the 
charge  against  Mr.  Scott  is  whoUy  without  foundation, 
and  .  .  .  ought  to  be  retracted  without  delay* 

Some  correspondence  took  place  between  the 
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plaintiff  and  the  goyeming  body  on  the  snbjecfc  of 
the  oommonication  in  question,  and  on  the  30th 
Nov.  1872,  the  ffoveming  body  passed  a  resolution 
oontaininK  the  Allowing  passage  *. 

If  Dr.  Haynum  is  not  prepared  to  act  in  fntore  in  a 
spirit  of  oordial  go6dwill  towards  Mr.  Soott,  the  govem- 
jng  body  think  it  is  due  to  the  interests  of  the  school 
that  Dr.  Hayman  should  lose  no  time  in  retiring  from  the 
office  of  head  master. 

All  the  papers  which  the  plaintiff  had  sent  to 
Mr.  Scott,  and  the  resolutions  of  Oct.  and  Nov. 

1872,  were  shortly  afterwards  published  in  the 
Times,  The  bill  alleged  that  all  these  publications 
were  made  in  pursuance  of  the  aforesaid  scheme 
and  design,  and  at  the  instigation  or  with  the 
advice  of  Dr.  Temple. 

On  the  8th  Jan.  1873,  the  plaintiff  wrote  to  Mr. 
8oott»  inf6rming  him  that  he  had  withdrawn  the 
whole  of  the  statements  which  he  had  sent  to  him 
in  August,  and  adding  that  it  was  his  earnest 
desire  to  act  in  a  spirit  of  goodwill,  and  he  sincerely 
hoped  to  find  the  same  reciprocated ;  and  on  the 
14th  Jan.  the  plaintiff  wrote  to  Mr.  Scott  a  further 
letter  to  the  same  effect. 

On  the  15th  Jan.  1873,  the  governing  body 
passed  a  rebolution. 

That,  referring  to  their  minnte  of  the  90th  Nov.  last, 
they  were  sot  satisfied  with  Dr.  Hayman's  letters  of  the 
8th  and  Uth  Jan.  inst. 

Further  correspondence  took  place  between  the 

flaintiff  and  the  governing  body,  and  on  the  4th 
'eb.  1873,  the  plaintiff  wrote  to  Mr.  Scott  "  desir- 
ing to  express  to  him  fully  and  unreservedlv  his 
regret  for  having  entertained  suspicions  with  re- 
gard to  his  conduct,  and  doubts  with  regard  to  the 
loyaltv  of  his  co-operation  in  the  work  of  the 
school." 

Par.  88  of  the  bill  was  as  follows : — ^The  govern- 
ing body,  under  the  influence  of  Dr.  Temple  and 
Dr.  Bradley,  who  were  personally  hostile  to  the 
plaintiff,  on  the  gpround  of  his  having  been  selected 
by  the  trustees  m  preference  to  the  other  candi- 
dates to  the  office  of  head  master,  and  who  had 
determined  for  that  reason  to  use  every  means  in 
their  power  to  undo  that  appointment,  and  to  force 
the  resignation  or  dismisssa  of  the  plaintiff,  had  in 
fact  been  persuaded,  and  had  resolved  beforehand, 
to  get  rid  of  the  plaintiff,  whatever  he  might  write 
to  Mr.  Scott,  ana  whatever  explanation  or  state- 
ment he  miffht  make  to  the  governing  body. 

On  the  5tn  Feb.  1873,  the  governing  body  passed 
the  following  resolution : 

The  snbjeot  of  Dr.  Hayman's  letter  of  the  4th  Feb. 

1873,  was  then  considered,  together  with  the  several 
matters  arising  ont  of  Mr.  Scott's  appeal,  and  it  was 
resolved :  That  the  governing  body  are  of  opinion  that 
the  letter  of  Dr.  Hayman  to  Mr.  Soott  is  satisfaotory  in 
terms,  bnt  they  deeply  regret  that  snch  a  oomplianoe 
with  their  minnte  of  the  SOuiNov.  1872,  has  been  delayed 
until  it  has  lost  its  value.  The  governing  body  are  farther 
of  opinion  that  the  position  of  Dr.  uiayman,  and  that 
of  the  school,  have  oeen  so  serioosly  compromised  by 
what  has  been  brought  under  their  notice  since  Mid- 
summer 1872.  that  they  feel  it  to  be  their  duty,  m 
guardians  of  the  interests  of  the  school,  to  consider  the 
question  whether  Dr.  Hayman  should  not  now  be  recom- 
mended to  re^re  from  the  head  mastership. 

At  a  meeting  of  the  governing  body,  held  on  the 

25th  Feb.  1873,  Dr.  Temple  moved,  and  Dr.  Bradley 

supported,  a  resolution  that  the  plaintiff  should  be 

dismissed.    This  motion  was  lost,  but  ultimately 

the  following  resolutions  were  adopted : 

1.  That  no  further  proceedings  be  taken  in  the  matter  of 
Mr.  Scott's  appeal. 

2.  That  the  chairman  be  requested  to  write  to  Dr. 

Mao.  Gas.— Vol.  Vni, 


Hayman,  and  communicate  to  him  in  confidence  the 
opinion  of  the  governing  body  that  it  is  very  desirable, 
in  his  own  interest  and  that  of  the  school,  that  he  should 
exert  himself  to  procure,  as  early  as  possible,  some  means 
of  honourable  retirement  by  his  own  act  from  the  office 
of  head  master,  intimating  at  the  same  time  that,  failing 
this,  and  in  the  event  of  the  interests  of  ^  the  school  ap- 
I>earing  to  require  a  change  of  administration,  the 
governing  body  may  be  obUged  to  put  in  execution  the 
powers  confided  to  them  for  that  purpose. 

Thirdly,  Mr.  Sidgwick's  caae.--In  Sept.  1873, 
the  plaintiff,  finding  that  the  numbers  of  the  school 
had  fallen  off,  wrote  to  Mr.  Sidgwick,  one  of  the 
classical  masters,  giving  him  notice  that  his  ser<* 
vices  would  not  be  required  after  Christmas  1873. 
In  this  letter  he  said,  "  that  it  seemed  least  invi- 
dious to  select  the  only  single  man."  Mr.  Sidg- 
wick was  not  at  this  time  the  junior  classical 
master. 

A  correspondence  took  place  between  fourteen 
of  the  assistant  masters  and  the  plaintiff  on  the 
subject  of  this  notice. 

At  a  meeting  of  the  governing  body,  held  on  the 
29th  Oct.  1873,  the  assistant  masters,  as  the  bill 
alleged,  at  the  suggestion  of  Dr.  Temple,  laid  this 
correspondence  before  the  governing  body,  who, 
on  the  following  day,  sent  the  plaintiff  a  letter, 
through  their  cnairman,  stating  "  that  they  were 
of  opinion  that  the  departure  shown  by  such  notice 
from  the  customs  of  tne  school,  and  from  the  con- 
ditions under  which  the  assistant  masters  had 
theretofore  entered  upon  their  offices^  was  of  very 
grave  importance  to  the  interests  of  the  school," 
and  giving  the  plaintiff  notice  that  they  would  hold 
a  meeting  for  further  considering  the  subject  on 
the  19th  Nov.  1873. 

The  bill  denied  that  any  custom  or  usage  in  fact 
existed  in  the  school,  that  on  any  reduction  in  the 
staff  of  masters,  those  most  recentlv  appointed 
ahould  be  the  first  to  retire ;  and  that  tne  only  pre- 
tence for  idleging  the  existence  of  any  such  custom 
or  usage  was  Dr.  Temple's  letter  of  July  1864,  and 
similar  letters  written  by  him  in  subsequent  years 
on  engaging  assistant  masters. 

Par.  114  of  the  bill  was  as  follows: — The 
governing  body  were  well  aware  that  the  plain- 
tiff wholfy  repudiated,  and  refused  to  be  bound 
by»  any  engagements  voluntarily  entered  into 
by  Dr.  Temple,  which  were  founded  on  no  ex- 
isting statute  or  regulation,  and  which  inter- 
fered with  the  authority  vested  in  the  head 
master,  and  they  knew,  therefore,  that  his  under- 
taking of  the  16th  April  1872,  was  not  intended  to 
be,  and  was  not  in  fact  an  undertaking  to  observe 
any  such  alleged  custom.  Nevertheless,  they, 
acting  under  tne  hostile  and  improper  influence 
aforesaid,  accepted  the  unsupported  and  incorrect 
statement  maae  to  them  by  Dr.  Temple  that  the 
said  alleged  scheme  of  retirement  was  one  of  the 
customs  and  usages  of  the  school,  and  the  further 
statement  of  Dr.  Temple  (which  was  wholly  con- 
trary to  the  fact),  that  the  existence  of  such  scheme 
of  retirement;  had  been  made  known  to  the  plaintiff 
by  Dr.  Temple  on  the  occasion  of  the  plaintiff's 
said  visit,  and,  in  fact,  in  directing  the  letter  of  the 
30th  Oct.  1873,  to  be  written  to  the  plaintiff,  and  in 
passing  the  resolutions  which  followed  the  same, 
as  hereinafter  mentioned,  the  governing  body  im- 
properly, and  in  derogation  of  the  trust  reposed 
m  them,  abdicated  their  proper  functions  and 
duties  as  governors  and  truste^^s  of  the  school,  and 
surrendered  their  judgment  to  Dr.  Temple  and  Dr. 
Bradley  ,and  allowed  them,and  especially  Dr.Temple, 
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to  be  at  once  witnesses  of  facts  in  dispnte  between 
the  assistant  masters  and  the  plaintiff,  and  which 
were  vital  to  the  determination  of  the  questions  at 
issue,  and  judges  of  the  plaintiff's  conduct  and 
other  issues  depending  upon  such  disputed  facts, 
although  both  Dr.  Temple  and  Dr.  Bradley  had 
from  the  beginning  been  advocates  and  partisans 
of  the  plaintiff's  opponents  in  the  school,  and  had 
pledged  themselves  to  condemn,  and  had  in  fact 
condemned  the  plaintiff  and  recorded  an  adverse 
judgment  against  him  before  they  became  members 
of  tne  governing  body. 

Some  further  correspondence  took  place  between 
the  plaintiff  and  the  governing  body  on  the  subject 
of  Mr.  Sidgwick's  dismissal,  and  on  the  19th  Nov. 
1873,  they  passed  the  following  resolution : 

That  in  the  opinion  of  the  ^yemiiiff  body,  Dr.  Hay- 
man,  in  giving  notioe  of  dismiBsal  to  Mr.  Sidgwiok,  has 
not  acted  in  aooordance  with  the  undertaking  given  by 
him  on  the  16th  April  1872,  to  observe  the  usages  and 
onstoms  of  the  sohool  .  .  .  and  reqnire  him  to  pUoe  his 
resignation  in  the  hands  of  the  cle^k,  to  take  effect 
from  Easter  next. 

The  plaintiff  having  declined  to  resign,  the 
eovemine  body,  on  the  19th  Dec.  1873,  passed 
their  final  resolution : 

That  upon  a  review  of  the  administration  of  the  sohool 
from  the  period  when  the  goveminff  bod^  came  into 
office  to  the  present  time,  they  are  of  opinion  that  Dr. 
Hayman  is  not  a  fit  and  proper  person  to  hold  the  posi- 
tion of  Head  Master  of  Bngby  School,  and  that  it  is 
essential  for  the  interests  of  the  school  that  he  shonld 
cease  to  hold  that  office.  That,  in  exercise  of  the  powers 
vested  in  the  goyeming  body  br  the  PabUc  Schools  Act 
1868,  Dr.  Hayman  be  removed  from  his  office  of  head 
master,  and  that  snob  removal  take  effect  on  1^  7th  April 
next. 

On  the  same  day  the  clerks  of  the  governing  body 
sent  the  plaintiff  a  letter  of  that  date,  enclosing 
the  above  resolutions,  stating  that  the  governing 
body  had  read  and  fully  considered  a  certain  letter 
and  its  enclosures  (sent  by  the  plaintiff  to  them 
between  Nov.  19  and  Dec.  19),  which,  however, 
had  failed  to  induce  them  to  alter  the  decision 
which  they  had  come  to  on  the  19th  Nov. 

The  Public  Schools  Act  1872,  s.  5,  is  as  follows : 

The  New  Ctoverning  Body  of  Bngby  School  may,  at 
any  time  before  the  25th  Ang.  1873,  submit  to  the  Special 
Commissioners,  and,  if  approved  by  them,  may  li^  a 
scheme  before  Her  lutjesty  in  Council,  for  carrying  into 
eifect  any  arrangement  which  may  be  entma  into 
between  snch  governing  body  and  the  trustees  of  the 
Bugby  Charity,  founded  by  Lawrence  Sheriff,  grocer,  of 
London,  in  relation  to  the  vesting  of  a  portion  of  the  pro- 
perty 01  such  tmsteee  in  such  new  governing  bod^f  for  the 
use  of  Bugbjr  School,  and  in  relation  to  certam  other 
matters  therein  mentioned. 

Accordingly,  a  scheme  was  in  July  1873  entered 
into  between  the  new  governing  boay  and  the  old 
trustees,  and  dul^  approved  by  the  Special  Com- 
missioners and  laid  before  Her  Majesty  in  Council, 
whereby  the  school  house,  with  the  land  and  build- 
ings belonging  thereto,  became  vested  in  the 
governing  body,  as  trustees,  for  the  use  of  the 
school. 

On  the  14th  Jan.  1874,  the  new  governing  body 
issued  a  notice,  requiring  the  plaintiff,  on  the  7th 
April,  to  deliver  up  possession  of  the  school  house 
and  the  land  and  buildings  belonging  thereto. 

Far.  135  of  the  bill  was  as  follows : — Under  the 
oircumstanoes  herein  appearing,  the  resolutions 
and  proceedings  of  the  governing  body  herein 
complained  of  were  passed  and  adopted,  not  in  the 
due  exercise  and  execution  of  the  powers  and 
trusts  reposed  in  them,  nor  out  of  a  due  or  any 


regard  for  the  true  interests  and  benefit  of  the 
school  and  the  public ;  but  out  of  a  predetermined 
hostility  and  motives  of  resentment  and  party 
spirit  on  the  part  of  Dr.  Temple  and  Br.  Bradley, 
and  l^e  assistant  masters  whom  they  represented, 
and  and  out  of  the  exercise  by  Dr.  Temple,  by  the 
means  aforesaid,  of  an  undue  influence  over  the 
other  members  of  the  governing  body,  and  the 
undue  and  culpable  submission  on  the  part  of  the 
other  members  of  the  governing  bod^  to  such  un- 
due influence,  and  out  of  an  undue  bias  and  preju- 
dice on  the  part  of  the  governing  body  in  favour 
of  the  assistant  masters  and  against  the  plaintiff, 
resulting  in  a  great  measure  from  misrepresenta- 
tions of  the  plaintiff's  acts  and  motives  by  the 
defendant  Dr.  Temple,  and  an  entire  want  of  fair- 
ness and  impartiality  on  their  part  in  adjudicating 
on  the  charges  made  by  Dr.  Temple  and  the  as- 
sistant masters  against  the  plaintiff ;  and,  in  &ct, 
out  of  motives  which  .according  to  the  rules  of  equity, 
were  improper  and  corrupt.  Under  these  cir- 
cumstances, the  plaintiff  submits  that  the  said 
resolutions  and  proceedings  are,  as  against  the 
plaintiff,  invalid,  and  ought  not  to  be  enforced. 

The  plaintiff  submitted  that  the  resolutions  of 
the  19th  Dec.  1873  were  invalid,  on  the  further 
ground,  that  as  he  had  been  elected  head  master 
under  the  provisions  of  the  stat.  17  Geo.  3,  c.  71, 
as  modifiea  by  stat.  54  Geo.  3,  c.  131,  he  could  only 
be  dismissed  at  an  annual  meeting  of  the  trustees, 
held  pursuant  thereto  in  July. 

It  thusappeared,from  the  circumstances  stated  in 
the  bill,  that  in  the  three  subjects  of  dispute  which 
had  arisen  between  the  plaintiff  and  the  assistant 
masters  with  reference  to  the  affurs  of  the  school 
between  Deo.1871  and  Dec.  1873,  and  which  diaputes 
had  been  referred  to  the  new  governing  Dody, 
their  decision  had  been  adverse  to  the  plaintiff 
and  &vourable  to  the  assistant  masters. 

The  governing  body  demurred  to  the  bill  for 

want  of  o<ipit7* 

Cotton,  Q.CT.,  Davey,  Bowen  (of  the  Common  Law 
Bar),  and  Ilbert,  in  support  of  the  demurrer. — 
The  object  of  this  bill  is  to  set  aside  the  resolution 
of  the  governing  biody  of  the  19th  Dec.  1873,  on 
two  grounds.  First,  that  as  the  plaintiff  was 
elected  head  master  under  the  provisions  of  the 
Act  of  17  Geo.  3,  rule  2,  as  modified  by  54  Geo.  3, 
c.  131,  he  can  only  be  dismissed  by  the  governing 
body  at  their  annual  meeting  in  July.  But  the 
Public  Schools  Act  1864,  sect.  2,  expressly  enacts 
that  every  Head  Master  of  Bugbv  to  be  appointed 
after  the  passing  of  that  Act,  "  shall  hold  ms  office 
subject  to  such  provisions  and  regulations  as  may 
be  hereafter  enacted  respecting  the  same."  And  the 
Public  Schools  Act  1868,  s.  13,  enacts  that  the  head 
master  shall  hold  his  office  "  at  the  pleasure  cl 
the  governing  body."  This  section  is  perfectly 
general  in  its  terms,  and  contains  no  restriction  as 
to  the  time  or  place  of  holding  the  meeting.  The 
Public  Schools  Act  1864,  sect.  2,  therefore^  com- 
pletely disposes  of  the  first  ground  of  objection. 
The  second  and  substantial  ground  is,  that  under 
the  circumstances  stated  in  the  bill,  the  resolution 
is  invalid.  The  new  governing  body  were  consti- 
tuted under  the  Public  Schools  Act  1868,  with 
very  large  powers.  They  were  managers  or  ad- 
ministrators of  the  schooL  They  were  not  trustees 
at  all,  as  regards  the  administration  of  the  school ; 
they  were  only  trustees  in  the  qualified  sense,  that 
in  Au^.  1873,  the  school  house  and  the  land 
belonging  thereto  became  vested  in  them  under 
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the  provisions  of  the  Fablic  Schools  Act  1872. 
Therefore  Willis  t.  ChUd  (13  Beav.  116),  and  other 
cases  which  will  be  cited  on  the  other  side,  in  which 
the  ooort  interfered  to  control  trustees,  have  no 
application  to  the  governing  body.  This  disposes 
ol  the  allegations  in  the  biU  as  to  the  resolution 
not  bein^  passed  in  doe  exercise  "of  the  trusts 
reposed  in  them."  In  Beg.  v.  The  Qovemore  of 
Darlington  School  (6  Q.  B.  682),  the  governing 
body  had  by  charter  the  power  of  removing  the 
head  master  "  according  to  their  sound  discretion." 
and  the  Court  of  Exchequer  Chamber  held,  that 
they  might  remove  him  in  their  discretion  without 
summons  or  hearini^,  and  that  the  court  would  not 
inquire  into  the  soundness  of  the  discretion  exer- 
cised, unless  they  had  acted  corruptly.  Far.  11  of 
the  bill  charges  that  Dr.  Temple  and  Dr.  Bradley 
had  formed  a  scheme,  prior  to  their  election  on  the 
governing  body,  to  force  the  plaintiff  to  resign ; 
this  allegation  is  not  supported  by  any  Bpecifio 
statement  of  facts.  Par.  41  of  the  bill  charges  that 
Dr.  Temple  had  a  strong  personal  bias,  whidi  made 
him  incompetent  to  form  an  impartial  j  advent, 
and  made  incorrect  representations  to  his  ool- 
leagues  as  to  what  were  the  customs  of  the  school ; 
but  the  only  specific  fact  in  support  of  this  allega- 
tion, is  the  denial  of  the  existence  of  the  custom 
that  on  a  reduction  of  the  staff  of  masters,  the 
junior  masters  should  be  the  first  to  retire.  So 
pars.  114  and  135  contain  mere  general  allegations, 
unsupported  by  specific  statements  of  fact,  and 
such  allegationB  are  insufficient  to  support  the 
bill: 

Munday  t.  Knight,  3  Hare,  501 ; 

Gilbert  ▼.  LetoU,  1  De  G.  J.  &  S.  40  ; 

Qrenville-Mwrray  ▼.  Earl  of  Clarendon,  21  L.  T.  Bep. 
N.  S.  448;  L.  Bep.  9  Eq.  11. 

There  is  no  allegation  of  pecunian^  interest  or 
fraudulent  conduct  on  the  part  of  Dr.  Temple  or  Dr. 
Bradley  in  passing  the  resolution  of  the  l9th  Dec. 
1873,  or  of  corrupt  motive  in  the  sense  of  the  re- 
solution not  being  passed  in  the  administration  of 
the  school.  The  resolution  was  passed  by  the 
governing  body  in  the  administration  of  the  school ; 
and,  therefore,  the  court  has  no  jurisdiction  to 
interfere  with  it.  In  Dummeli  v.  The  CorpdrcUion 
of  Chippenham  (14  Ves.  246),  which  will  be  relied 
upon  on  the  other  side,  the  resolution  dismissing 
the  head  master  was  ultra  virea,  and,  therefore, 
void,  because  passed  with  a  view  to  obtain  a  vote 
at  a  parliamentary  election.  They  also  referred  to 
FremingtoH  School,  10  Jur.  433 ;  11  Jar.  421. 

Olasee,  Q.C.,  Pearson,  Q.C.,  Morgan  Howard  (of 
the  Common  Law  Bar),  and  H,  A,  Qiffard,  for  the 
plaintiff  .—The  Public  Schools  Act  1868,  sect.  28, 
enacts  that,  subject  to  any  alterations  made  thereby, 
*'  all  powers  then  vested  by  Act  of  Parliament  in 
the  existing  governing  body,"  shall,  after  the  ap- 
pointment of  a  new  governing  body  be  exercised 
oy  the  new  governing  body  in  the  same  manner 
as  if  that  Act  had  not  been  passed.  This  section, 
therefore,  re-enacted  the  provisions  of  the  Acts  of 
Greo.  3,  as  to  the  time  at  which  a  meeting  must  be 
held  for  the  purpose  of  dismissing  a  head  master. 
The  resolution  of  Dec.  1873  was  therefore  void,  not 
having  been  passed  at  a  meeting  held  in  July. 
Secondly,  under  the  Public  Schools  Act  1872,  and 
the  scheme  of  July  1873,  the  school  house  and 
buildings  belonging  thereto  were  duly  vested  in 
the  new  governing  body,  as  trustees,  for  the  use 
of  the  sc*hool.  Thev  were,  therefore,  strictly  trus- 
tees, and  as  such  subject  to  the  control  of  the  court. 


The  notice  of  the  14th  Jan.  1873,  is  an  express 
admission  on  the  part  of  the  new  governing  oody 
than  the  school  house  property  was  then  vested  in 
them.  Dr.  Temple  and  Dr.  JBradley  had  such  a 
strong  personal  bias  and  predetermined  opinion 
against  the  plaintiff,  as  to  disqualify  them  from 
being  members  of  the  new  governing  body.  Trus- 
tees will  not  be  permitted  to  act  corruptly  in  the 
execution  of  a  trust,  although  they  have  the  power 
to  dismiss  the  head  master  at  their  will  and  plea- 
sure :  (Bummer  v.  The  Corporation  of  Chtpnennam, 
14  Yes.  245,  252.)  Here  tne  partiality  ana  preju- 
dice of  two  of  the  members  of  the  governing  body 
amounted  to  corruption,  and  so  vitiated  the  resolu- 
tion. The  decision  of  a  bench  of  magistrates  is 
vitiated  by  any  one  interested  party  taking  part  in 
it: 

Beg»  V.  The  Justices  of  Hertfordshire,  6  Q.  B.  753 ; 

Beg,  V.  The  Justices  of  Suffolk,  18  Q.  B.  416. 

In  Doe  V.  Haddon  (3  Dougl.  310),  the  fact  that  one 
of  the  governing  body  had  said  '*  that  he  wouM 
spend  5002.  rather  than  not  turn  out  the  defen- 
dant," was  held  sufficient  evidence  of  corrupt 
motive  to  invalidate  the  resolution.  Where  there 
is  real  bias  on  the  part  of  a  member  of  the  govern- 
ing body  in  favour  of  or  against  the  master,  the 
court  will  interfere :  (Beg.  v.  Band,  L.  Bep.  1  Q.  B. 
230.)  The  only  ground  for  the  resolution  of  the 
19th  Nov.  was  the  departure  from  the  alleged  cus- 
tom of  the  school  in  giving  Mr.  Si^wick  notice  of 
dismissal.  The  letter  of  the  19th  Dec.  shows  that 
the  reason  for  the  resolution  of  that  date  was  the 
same  as  the  reason  for  the  previous  resolution. 
Such  a  reason  was  clearly  invalid,  as  no  such  cus- 
tom in  fact  existed.  Where  trustees  think  fit  to 
give  a  reason  for  their  decision,  the  court  will 
examine  the  validity  of  it : 

Be  Beloved  Wilhs*  Charity,  8  M.  A  G.  440 ; 
Beg.  r.  The  BaiUffs  of  Ipswich,  2  Ld.  Baym.  1282, 
1240; 

and  if  they  have  exercised  their  jurisdiction  par- 
tially (as  the  governing  body  have  done  here),  or 
assigned  a  reason  which  had  no  application,  the 
court  will  int^ere :  (Bex  v.  The  Bishop  of  London, 
13  East,  419,  422.)  Where  trustees  of  a  charity 
have  power  to  remove  a  head  master  "  upon  such 
grounds  as  they  shall,  at  their  diMcretion,  deem 
just,"  they  are  not  the  only  judges  of  the  suffi- 
ciency of  the  grounds  of  removal,  but  are  subject 
to  the  control  of  the  court  in  the  exercise  of  the 
trusts  reposed  in  them :  (WiUis  v.  Childe,  13  Beav. 
123.)  In  that  case  a  successful  action  in  ejectment 
had  been  brought  before  judgment  was  delivered : 
(5£x.  894.)  Trustees  having  a  discretionary  power, 
must  exercise  their  discretion  with  honesty  of  in- 
tention, and  with  a  fair  consideration  of  the  sub- 
ject :  (3  M.  &  G.  448.)  As  to  Munday  v.  Knight 
and  Gilbert  v.  Levois,  cited  on  the  other  side, 
Chicot  V.  Lequesne  (2  Yes.  sen.  317),  shows  it  is  not 
necessary  to  state  minutely  every  fact  in  support 
of  the  allegations  of  the  bill ;  it  is  only  necessary 
to  state  sufficient  facts  to  prevent  the  allegations 
being  vague  and  uncertain ;  and  this  has  been  done 
here.  In  the  DarUngion  School  case  (6  Q.  B.  716), 
it  was  admitted  on  the  pleadings  that  the  gover- 
nors had  exercised  a  sound  discretion.  The  master 
ought  to  have  traversed  the  allegation  of  his  re- 
move in  the  exercise  of  a  sound  discretion,  which 
might  have  been  disproved  in  fact :  (Archbold*s 
Crown  Office  Practice,  p.  301.)  The  decision  in  the 
Darlington  School  case  was  disapproved  of  by 
Lord  Hatherley  in  Dean  v.  Bennett   (24  L.  T. 


468 


MAGISTRATES'  CASES. 


V.C.  M.] 


HaTMAK  v.  ThB  GoTBBiriNO  BODT  07  EUGBY   ScHOOU 


[V.O.M. 


Sep.  N.  S.  169 ;  L.  Sep.  6  Ch.  489).    They  also 
referred  to 

Rook0*8  COM,  5  Coke,  204k ; 

Daugwrs  t.  Rwca,  28  Beav.  243 ; 

AtUmi^y-General  v.  MagdaXen  CoUegBf  Ottford,  10 
B6AT.  402  * 

WhiaUm  y.  t?ie  Dean  qf  Rochester,  7  Hare,  532 ; 

Baoon'fl  Abridgment  (Dodd'a  edit.),  vol.  4,  p.  5(31 ; 
Const  Y.  Ha/rrie,  Tnr.  &  Bub.  406. 
Oottorif  Q.C.  in  reply. — Beg.  v.  The  Justices  of 
Hertfordshire  and  Beg.  v.  2%e  Justifies  of  Suffolk, 
were  decided  on  the  ground  that  the  court  was  not 
duly  constituted,  jji  Doe  y.  Hcuidon,  the  court 
had  power  toremore,  *'on  cause  to  be  adjudged 
by  them,"  and  not,  as  here,  "  at  their  pleasure." 
In  Beg,  y.  Bcmd  the  body  whose  decision  was  at- 
tacked, was  a  judicial  body,  which  these  defendants 
are  not.  The  resolution  of  the  19th  Dec.  1873,  is 
Derfectly  distinct  from  the  resolution  of  the  19th 
Nov.  1873.  The  resolution  of  Dec.  1873  was  passed 
by  the  governing  body  in  the  administration  of  the 
school,  without  assigning  any  reason,  except  that 
the  plaintiff  "  was  not  a  fit  and  proper  person,"  in 
iheir  capacity  of  general  managers  of  the  school, 
and  not  as  trustees.  In  Beg,  v.  The  Bailiffs  of 
Ipswich,  the  return  to  the  mandamus  was,  that  the 
officer  was  confirmed  for  life,  and  was  not  an  ofi&cer 
ad  libitum.  Beloved  Wilks*  Charity  merely  decided 
that  where  trustees  have  exercised  their  discretion 
honestly,  the  court  will  not  examine  into  the  ac- 
curacy of  the  conclusion  at  which  they  have 
arrived.  Bex  v.  Hie  Bishop  of  London  (13  East, 
422),  and  the  same  case  at  a  later  stage  (15  East, 
146),  is  a  direct  authority  to  show  that  a  manda- 
mus would  not  be  granted  to  compel  the  governing 
body  to  specify  their  reasons  for  passing  the  reso- 
lution of  Dec.  1873.  In  WiUis  v.  ChUde,  the  power 
of  removal  was  given  to  trustees  as  part  of  a  trust, 
"  in  exercise  of  the  powers  and  trusts  reposed  in 
them."  The  Fremington  School  case  (11  Jur.  421, 
424)  clearly  shows  that  the  presence  of  Dr.  Temple 
and  Dr.  Bradley  on  the  governing  body  could  not 
vitiate  the  resolution  of  Deo.  1873.  In  that  case 
the  court  declined  to  interfere  with  the  decision  of 
trustees,  who  had  power  to  remove  a  head  master 
"  for  just  cause,"  although  three  of  their  number 
had,  previous  to  the  meeting,  expressed  a  decided 
opinion  of  his  guilt.  Chicot  v.  Itequesne  is  incon- 
sistent with  the  two  later  cases  of  Munday  v. 
Knight  and  OUhert  v.  Lewis,  In  Dea/n  v.  Bennett 
{here  is  a  mere  dictum  as  to  the  Darlington  School 
case;  the  decision  turned  mainly  on  the  point, 
that  proper  notices  for  calling  the  meetings  dis- 
missmg  the  minister  had  not  been  given. 

The  Yice-Chancellob  said: — From  the  20th 
Nov.  1869,  up  to  the  present  time.  Dr.  Hayman 
has  been  heaa  master  of  .the  school,  but  he  is  now, 
under  the  resolution  of  the  19th  Dec.  1873,  to  be 
removed,  if  that  resolution  is  to  stand,  on  the  7th 
April  next.  It  must  be  observed,  that  the  appoint- 
ment was  made  by  the  then  Trustees  of  the  itugby 
Charity.  The  duties  of  the  trustees  with  regard 
to  the  head  master  are  prescribed,  and  his  position 
defined,  by  17  Geo.  3,  c.  71.  Bule  2  states  as 
follows:  [His  Honour  read  it  as  set  out  above.]  By  a 
subseauent  Act,  passed  on  the  17th  June  1814,  the 
time  01  meeting,  August,  having  been  found  incon  ve- 
nient,  was  altered  to  July.  It  is  clear,  therefore, 
that  if  the  rights  of  Dr.  Hayman  depend  upon  the 
17  Geo.  3  on^,  he  was  liable  to  be  removed  at  the 
will  and  pleasure  of  the  trustees ;  but  that  such 
will  and  pleasure  could  onlj  be  expressed  at  the 
annual  meeting  to  be  held  m  the  month  of  July. 


But  the  Public  Schools  Act  1868  was  then  in 
force,  [His  Honour  read  sects.  13  and  28.3 
It  will  be  observed  that  this  Act  makes  no  pro- 
vision as  to  the  time  or  place  at  which  such 
pleasure  of  the  governing  body  is  to  be  expressed. 
But  it  had  been  provided,  b^r  27  &  28  Yict.  o.  92  (in 
order  to  make  those  who  might  afterwards  be  ap* 
pointed  head  masters  subject  to  such  provisions 
and  regulations  as  might  be  hereafter  enacted 
respecting  the  same),  that  "Every  person  ap- 
pointed a^r  the  passing  of  this  Act  to  any  offioe 
m  the  governing  body  of  any  of  the  oolites  or 
schools,  shall  take  and  hold  tnat  offioe  subject  to 
such  provisions  and  regulations  as  may  hereafter  be 
enacted  respecting  the  same."  Then  it  provides 
that  the  governing  body  shall  mean  and  include 
the  head  master.  That,  therefore,  made  Dr.  Hay- 
man's  appointment  subject  to  any  provision  which 
Parliament  might  afterwards  make.  The  new 
governing  body,  contemplated  by  the  Act  of  1868, 
was  duly  constituted  in  the  month  of  Dec.  1871. 
The  first  point  relied  upon  on  behalf  of  the  plain- 
tiff was,  tnat  he  is  not  liable  to  be  dismissed  by  the 
new  jBfoveming  body,  but  that  the  power  must  be 
exercised  by  the  old  trustees ;  and  as  they  conld 
only  exercise  it  at  the  annual  meeting  in  July,  the 
resolution  of  the  19th  Dec.  1873  was  neoessarily 
invalid.  I  am,  however,  of  opinion  that  the  plain- 
tiff became  subject  to  the  new  governing  bod^ 
upon  their  coming  into  existence,  and  that  this 
objection  to  the  resolution  of  dismissal  cannot  be 
sustained.  It  is,  in  my  opinion,  clear  that  the 
plaintiff,  and  all  other  masters  of  the  great  public 
schools  to  which  the  Act  of  1868  applies,  are  sub- 
ject to  the  control  of  the  new  governing  body  of 
each  school,  and  that  they  hold  their  offices  merely 
at  the  pleasure  of  the  governing  body,  and  are^ 
consequently,  liable  to  be  dismissed  witnout  notice, 
and  without  any  reason  being  assigned.  The  pro- 
bable object  of  the  Legislature  in  making  such  a 
provision  was  to  avoid  such  contests  as  have  fire- 
quentlv  taken  place  in  this  court  and  the  Court  of 
Queen  s  Bench,  as  to  the  power  of  the  trustees  to 
remove  their  masters  from  public  schools.  As- 
suming this  to  be  the  true  construction  of  the  Act, 
it  was  then  oontenaed  on  behalf  of  the  plaintiff 
that  this  court  will  control  the  proceedings  of  all 
such  bodies  as  this,  when  it  is  satisfied  that  their 
powers  have  been  exercised  corruptly,  unjusUf ,  or 
for  the  purpose  of  effecting  some  collateral  object, 
and  that  the  circumstances  of  this  case  show  that 
the  power  of  the  governing  body  has  been  so 
improperly  and  unjustly  exercised,  and  its  exer- 
cise was  so  improperly  brought  about,  that  it  is 
the  bounden  auty  of  this  court  to  interfere  sad 
treat  the  resolution  for  dismissal  of  the  plaintiff  as 
inviJid,  and  restrain  the  governing  t>ody  from 
carrying  it  into  effect.  I  think  that  the  clear 
result  of  the  numerous  authorities  cited  on  botii 
sides  in  the  argument  of  the  case  is,  that  all  arbi- 
trary powers,  such  as  the  power  dP  dismissal  Bt 
pleasure,  which  is  given  to  this  governing  body, 
may  be  exercised  without  assigning  any  reason, 
provided  they  are  fairly  and  honestly  exercised, 
which  they  must  always  be  presumed  to  have  been 
until  the  contrary  is  shown,  and  the  burthen  of 
showing  the  contrary  is  upon  those  who  object  to 
the  manner  in  which  the  power  has  been  exer- 
cised. No  reasons  need  be  ^ven ;  but  if  they  are 
given,  this  court  will  look  into  their  sufficiency. 
Upon  this  subject  numerous  authorities  were 
cited,  and  I  will  briefly  advert  to  most  of  them. 
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The  first  in  point  of  date  was  Eea.  y.  The  BaiUffe  of 
Ipnaiehf  which  it  will  be  remembered  was  a  case 
in   which  the  corporation  dismissed   Mr.  Seljt. 
Whitaker  from  beine  their  recorder.    It  was  con- 
tended npon  his  behalf  (bat  it  is  not  necessary  to 
f>  fhrther  into  that),  that  his  office  was  a  freehold, 
only  read  it  for  the  purpose  of  the  opinion  ez- 
Sessed  by  that  great  lawyer,  Lord  Chief  Justice 
olt.    In  that  case  the  Solicitor-General  had  op- 
posed granting  a  peremptory  fncmdamus,  becanse 
the  recorder  was  an  officer  ad  libiiiMn  of  the  corpo- 
ration.   Bat  that  objection  was  contrary  to  the 
returns,  whereby  he  appeared  to  have  been  con* 
finned  for  life ;  and  :p:olt,  C.J.  said,  that  *'  If  he  had 
been  an  officer  ad  IthUum,  the  corporation  ought 
to  have  returned  that  and  relied  upon  it,  and  it 
would  have  been  a  good  return ;  but  they  could 
not  take  advantage  of  that,  when  they  had  re- 
turned a  cause,  if  the  cause  were  not  sufficient ; 
for  it  appeared  that  they  had  not  gone  upon  their 
power  and  determined  their  will,  but  put  him  out 
for  a  misdemeanor."    It  is  plain,  Uierefore,  that 
Lord  Hoit  considered  that  if  they  had  merely  re- 
turned that  he  had  held  office  at  their  pleasure, 
and  that   they  had  exercised   their   pleasure  by 
dismissing  him,  the  matter  could  have  been  no 
further  inquired  into ;  but  as  they  had  dismissed 
him  for  a  misdemeanor,  it  was  competent  for  the 
court  to  inquire  into  the  sufficiency  of  the  reasons 
that  induo6cl  them  to  dismiss  him.     In  Doe  v. 
Haddon,  one  of  the  governing  body  was  proved  to 
have  said  that  he  would  ratner  speud  5002.  than 
not  turn  the  master  of  the  school  out,  and  he  had 
also  threatened  the  constable  with  the  loss  of  his 
office  if  he  did  not  concur  in  his  dismissal.    That 
again  was  such  a  corrupt  motive  in  one  of  the 
^veming  body  as  to  vitiate  the  whole  proceed- 
ings.    In  Dtmimer  v.  Ths  Corporation  of  Ohippen' 
hatn,  the  master  was  dismissed  by  the  governing 
body,  who  were  part  of  the  corporation  there,  on 
the  alleged  sround  of  bodily  disease  and  infirmity 
of  age,  but  the  bill  alleged  that  the  resolution  was 
really  in  consequence  of  a  scheme  to  remove  him 
because  of  his  having  voted  at  the  last  election  in 
a  manner  opposed  to  the  opinions  of  the  corpora- 
tion.   To  that  bill  a  demurr^  was  put  in ;  but  Xford 
£ldon  considered  that  there  was  such  an  allegation 
of  oorrupt  motive  there,  in  exercising  the  power, 
that  he  overruled  the  demurrer,  and  required  the 
governing  body  to  put  in  an  answer.    The  next 
case  in  order  of  date  of  importance  is  the  Frenwng' 
ton  School  case,  which  was  so  much  considered  by 
the  learned  Yice-Ohancellor  Ejiight  Bruce.    That, 
it  will  be  remembered,  was  a  case  in  which  the 
governing  body  had  a  power  of  dismissal  "for 
neglect  or  misbehaviour,    or  oth^r  just  cause." 
Various  charges,  I  think  eighteen  in  number, 
were  brou^^ht  against  the  master  of  the  school, 
founded  pnnoipally  upon  gross  immorality  of  con- 
duct.    When  the  matter  came  before  the  Yic^- 
Ghancellor  £[night  Bruce  in  the  month  of  June 
1846,  he  came  to  the  conclusion  that,  inasmuch  as 
three  out  of  the  governing  body  had  in  writing 
expressed  their  beuef  in  his  guilt  before  they  went 
into  the  inquiiy,  that  was  such  a  disqualifica- 
tion for  expressing  any  opinion,  that  he  made  a 
declaration  that  the  resolution  of  dismissal  was 
void;     but    he    left    the    governing    body,    the 
trustees,   at   liberty    to   reconsider   the  matter. 
Notices  were  sent  to  all  the  other  trustees ;  but 
the  result  was,  that  the  same  three  trustees  who 
had  expressed  their  opinion  of  the  guilt  of  the  , 


master,  again  acted  in  considering  the  subject, 
and  were  assisted  by  pne  other  trustee  only :  and 
one  of  the  trustees,  the  clergyman  of  the  parish, 
Mr.  Tardy  I  think  was  the  name,  was  so  adverse 
to  the  master,  Mr.  Ward,  that  it  might  well  have 
been  considered  that  he  was  actually  disqualified 
to  sit  in  judgment  upon  him.    But  they  having 
done  so,  and  having  come  to  the  conclusion  that 
he  was  guilty  of  the  gross  charges  made  against 
him,  the  same  learned  judge,  reconsidering  the 
matter  after  that  resolution  in  the  next  year,  came 
to  the  conclusion  that  he  could  not  interfere,  and 
the  dismissal  took  effect.    I  only  refer  to  one  or 
two  expressions  in  his  judgment.  He  said  (p.  424), 
**  Then  comes  the  consideration  whether  it  was 
competent  to  these  gentlemen  (inasmuch  as  neither 
of  tneir  colleagues  could  or  would  sit  with  them) 
to  hold  a  sitting  for  this  pui7>ose,  considering  all 
that  had  taken  place — considering  that  Mr.  Tardy," 
that  is  the  clergyman  of  the  parish,  "  one  of  them, 
had  expressed  an  opinion  of  the  guilt  of  Mr.  Ward 
before  he  had  heard  either  him  upon  the  subiect 
or  anv  witness  for  him,  and  especially  consioer* 
ing  that  Mr.  Orde,  Mr.  Surtees,  and  Mr.  Wyvill, 
after  hearing  Mr  Ward,  came  to  a  conclusion  of 
his  guilt;   and  who,  moreover,  previously,  and 
without  hearing  Mr.  Ward  and  the  examination  of 
his  witnesses,  nad  come  to  a  conclusion  of  the 
same   kind."    Then   he   says:  "Undoubtedly  it 
placed  them  in  a  position  of  considerable  difficult]^. 
If  Mr.  Ward  was  unfit  to  remain  in  the  school,  if 
he  was  a  mischievous  and  pernicious  instructor  of 
youth,  and  theii   colleagues  would  not  sit  with, 
them,  what  were  they  to  do  P    I  think,  therefore, 
that  the  jurisdiction,  or  tribunal,  if  I  mav  use  such 
a  phrase,  was  properly  constituted."    Then  at  p. 
424  he  says:  "Now  1  do  not  consider  that  the 
office  of  the  court  is  to  decide  whether  the  electors 
ought  or  ought  not  to  have  believed  or  disbelieved 
certain  evidence.    It  is  not  for  this  court  to  be 
satisfied — it  is  for  the  electors  to  be  satisfied ;  and 
if  upon  legitimate  materials  which  might  possibly 
have  satisfied  a  reasonable  man  desirous  of  doing 
justice,  they  come  to  a  certain  conclusion ;  in  point 
of  fact,  my  opinion  remains,  that  it  is  not  the 
office  of  the  court  to  interfere  with  it."    Then, 
for    the    third   time,    he    expressed    his    regret 
that  he  was  obliged  to  come  to  the  conclusion 
to  leave  the  mattter    to  be  carried  into  e£fect 
according  to  the  resolution  of  the  governing  body. 
I  shall  mention  next  a  very  important  case.  The 
DarUngton  School  case.    That  is  a  case  in  which 
the  governing  body  had  a  power  to  remove  the 
master  "  according  to  their  sound  discretion."    It 
was  held  by  the  Court  of  Queen's  Bench,  and  by 
the    Court    of  Exchequer    Chamber,    affirming 
their  judgment,  that  by  the  terms  of  the  charter 
the  governors  might  in  their  discretion  remove  the 
master  without  summons  or  hearing,  and  although 
no  charge  against  him  had  been  exhibited  to  them. 
The  judgment  of  the  Court  of  Queen's  Bench  was 
delivered  by  Lord  Denman.    Lord  Denman  there 
says.    "  They,"  that  is  the  governing  body,  "  are 
bound    to    remove    any    master    whom,    accord- 
ing   to    their  sound  discretion,  they  thiuk  unfit 
3 


an 


improper  for  the  office;  and  as  their 
discretion  maj  possiblv  be  well  exercised  for 
defects  of  various  kinds  not  amounting  to  mis- 
conduct, so  there  may  be  misconduct  incapable  of 
proof  by  witnesses,  but  fully  known  to  the  gover- 
nors themselves,  on  which  they  could  not  abstain 
from  exercising  their  power   of   removing    the 


470 


MAGISTRATES'  CASES. 


V.O.  M.] 


Hatman  v.  The  GrOYEsiriNa  Body  of  Bugbt  School. 


(T.O.  M. 


master  without  the  abandonment  of  their  daty." 
Then  he  farther  says,  "  But  they  might  be  reason- 
ably satisfied  of  the  trath  of  the  chu'gea  without 
possessing  any  means  of  proving  them  by  eyidenoe; 
and  even  if  they  had  no  charge  before  them  they 
might  still,  in  the  exercise  of  their  discretion, 
remove  him  for  reasonable  cause.  The  prose- 
cutor," the  prosecutor  of  course  here  was  the  school" 
master,  "has  denied  the  charges  and  the  trial; 
but  he  does  not  deny  the  exercise  of  discretion, 
which  miffht  have  been  disproved  in  fact,  as  by 
showing  that  malicious  feelings  against  the  master 
were  indulged  by  the  governors,  or  that  they  had 
some  interest  to  serve  in  promoting  another  to  his 
place.  The  allegation  of  removal  in  the  exercise 
of  discretion,  is  an  independent  allegation,  which 
the  prosecutor  does  not  deny,  though  it  is  accom- 
panied with  reasons  which,  on  the  trial,  he  dis- 
proved. But  the  power  of  the  governors  so  to 
remove  justifies  their  so  doing,  and  it  is  not  to  be 
restricted  by  any  opinion  which  we  may  form  of 
the  reasons  for  which  they  may  have  been  induced 
to  exert  it."  That  came,  on  appeal,  before  the 
Court  of  Exchequer  Chamber  and  the  judgment  of 
that  tribunal  was  delivered  by  Lord  Chief  Justice 
Tindal,  and  I  will  refer  to  one  or  two  passages  of 
his  judgment  also.  He  says — "Looking  to  the 
terms  of  the  letters  patent  of  Queen  Elizabeth,  we 
think  the  office  in  question  is,  in  its  original 
creation,  determinable  at  the  sound  discretion  of 
the  governors,  whenever  such .  discretion  is  ex* 
pressed  ;  and  that  it  is  in  all  its  legal  qualities  and 
aonsequences,  not  a  freehold,  but  an  omce  atl  libi' 
twm  only.  The  governors  would  be  guilty  of 
misconduct,  might  perhaps  render  themselvcb 
liable  to  a  criminal  prosecution,  if  they  exercised 
their  discretion  of  removal  in  an  oppressive  manner 
or  from  any  corrupt  or  indirect  motive ;  but  we  see 
nothing  that  is  to  restrain  them  from  exercising 
such  discretionary  power  whenever  they  honestly 
think  it  proper  so  to  do."  Then  he  says — "  And 
there  seems  nothing  unreasonable  in  the  founder's 
giving  such  authority  to  the  governors.  For  there 
may  be  many  causes  which  render  a  man  altogether 
unfit  to  continue  to  be  a  schoolmaster,  which  can- 
not be  made  the  subject  of  a  charge  before  a  jury, 
or  otherwise  capable  of  actual  proof.  A  general 
want  of  reputation  in  the  neighbourhood,  the 
very  suspicion  that  he  has  been  guilty  of  the 
offences  stated  ajzainst  him  in  the  return,  the 
common  belief  or  the  truth  of  such  charges 
amongst  the  neighbours,  might  ruin  the  well-bemg 
of  the  school  if  the  master  continued  in  it,  although 
the  charge  itself  might  be  untrue,  and  at  all  events 
the  proof  of  the  facts  themselves  insufficient 
before  a  jury.  Many  other  grounds  of  amoval 
fhlly  sufficient  in  the  exercise  of  a  sound  discretion 
might  be  suggested."  Then  in  the  case  of  Willis 
V.  Uldlde,  before  Lord  Langdale,  there  was  a  power 
to  remove  upon  such  grounds  as  the  trustees  shall 
in  their  discretion  in  a  due  exercise  and  execution 
of  the  powers  and  trusts,  reposed  in  them,  deem 
just.  Having  that  power,  charges  were  made 
against  the  master.  It  was  necessary  to  have  two 
meetings,  and  meetings  were  convened,  but  the 
result  was,  that  no  sufficient  investigation  took 
place.  This  is  a  specially  important  case,  because 
in  the  very  same  transaction  the  trustees,  having 
treated  the  master  as  their  tenant  at  will,  had  given 
him  notice  to  quit  the  school  house,  and  had 
brought  an  action  of  ejectment  against  him,  which 
action  was  successful  and  had  been  decided  before 


this  judgment  was  given.  When  the  matter  came 
before  this  court  Lord  Langdale  said,  *'  the  plain- 
tiff alleges  that  the  power  of  the  trustees 
has  been  corruptly  exercised,  or  at  least  that  there 
has  been  an  undue  exercise  of  their  discretion.  A 
great  many  affidavits  have  been  filed ;  they  contain 
much  inconsistent  evidence,  and  it  seems  to  me 
that  some  at  least  of  the  trustees  manifest  an 
eager  desire  to  remove  the  plaintiff.  If  upon  a 
fair  investi^tion  of  the  facts,  and  ailer  just  means 
of  explanation  and  defence  had  been  afforded,  it 
bad  appeared  that  the  employment  of  the  plaintiff 
had  beoome  prejudicial  to  the  school,  the  trustees 
would  have  been  fully  justified  in  removing  him. 
Upon  the  merits  I  find  it  very  difficult  to  form  any 
conclusive  opinion  upon  the  truth  or  falsehood  of 
maii^  of  the  allegations  which  are  stated ;  bat  after 
readmg  the  affidavits  I  observe  that  some  differ- 
ennces  having  arisen  between  the  master  and  the 
usher,  the  trustees,  not  troubling  themselves  to 
promote  any  means  of  conciliation  or  adjustment, 
seem  to  have  been  disposed  to  impute  the  principal 
fault  to  the  plaintiff;  and  instead  of  instituting  an 
inquirv  in  his  presence  which  might  have  afforded 
him  the  means  of  explanation  and  defence,  they 
without  his  knowledge  commenced  proceedings 
against  him  by  referring  the  matter  to  the  school 
committee  to  consider  the  case.  The  committee 
proceeded  to  investigate  the  case  in  his  absence,  and 
without  his  knowledge,  and  reported  against  him. 
The  report  was  not  communicated  to  him ;  but  the 
trustees  met,  and,  as  they  say,  considered  the 
report,  and,  in  his  absence  and  without  hearing  him, 
they  confirmed  the  report  and  resolved  to  remove 
him,  and  stated  the  grounds  and  reasonsif  or  his  re- 
moval." That  resolution  Lord  Langdale  restrained 
the  trustees  from  acting  upon,  and,  as  far  as  appears 
by  the  report,  the  plaintiff  remained  in  his  offioe. 
To  this  clabs  of  cases  also  belongs  the  case  of  Dean  v. 
Bennett,  I  need  not  go  further  into  that  case  than 
to  state  that  it  was  the  case  of  a  Protestant  dissent- 
ing congregation,  who  had  the  summary  power  of  dis- 
missing their  minister  at  two  meetings.  A  meeting 
was  c^ed,  and  charges  made  against  the  minister, 
which  were  not  investigated;  a  second  meeting  was 
called  to  confirm  the  resolution  passed  at  the  first 
meeting,  the  proceedings  at  the  first  meeting  beinff 
unknown  to  those  who  voted  at  the  second.  Lorn 
ELatherley,  under  those  circumstances,  considered 
that,  though  there  was  a  summary  power  which 
might  have  been  exercised  without  assigning  any 
reason,  inasmuch  as  it  was  apparent  their  pro- 
ceedings had  been  unjust,  he  must  restrain  the 
trustees  from  acting  upon  it.  It  was  in  that  case 
that  he  expressed,  not  disapprobation,  but  some 
doubt,  as  to  thd  Darli/ngUm  achool  case  to  which  I 
have  flJready  referred.  The  case  of  Beloved  WUke$^ 
Charity  was  a  case  in  which  trustees  had  a  power 
of  selecting  a  boy  from  four  particular  parishes 
to  be  educated  at  the  expense  of  the  charity 
as  a  clergvman  of  the  Church  of  England.  In 
default  df  their  finding  a  fit  candidate  within 
those  four  parishes,  they  were  at  liberty 
to  go  to  any  other  parish;  they  had  gone 
out  of  the  four  parishes,  and  had  selected  a  candi- 
date ;  and  a  farmer,  an  inhabitant  of  one  of  the 
parishes,  being  dissatisfied,  filed  a  bill  to  restrain 
them  from  carrying  out  the  charity  in  favour  of 
the  boy,  who  did  not  belong  to  one  of  the  four 
favoured  parishes.  Lord  Ti  uro,  in  a  very  remark- 
able j  udgment — and  1  only  refer  to  this  part  of  it-^ 
says  :  "  The  duty  of  supervision  on  the  part  of  this 
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oonrt  will  thus  be  confined  to  the  qnestion  of  the 
honesty,  integrity,  and  fairness  with  which  the 
deliberation  has  been  condacted,  and  will  not  be 
extended  to  the  accuracy  of  the  conclusion  arrived 
at  except  in  particular  cases.  If,  however,  as 
stated  by  Lord  EUenborough,  in  Bex  v.  The  Arch' 
biehi^  of  Ocmterbif/ry,  trustees  think  fit  to  state  a 
reason,  and  the  reason  is  one  which  does  not 
justify  their  conclusion,  then  the  court  may 
say  that  they  have  acted  by  mistake  and 
in  error,  and  that  it  will  correct  their  deci- 
sion, but  if,  without  entering  into  details  they 
sinlply  state,  as  in  many  cases  it  would  be 
most  prudent  and  judicious  for  them  to  do,  that 
they  have  met  and  considered  and  come  to  a  con- 
dusion,  the  court  has  then  no  means  of  saying 
that  they  have  failed  in  their  duty,  or  to  consider 
the  accuracy  of  their  conclusion."  Bex  v.  The 
Bishop  of  London  was  a  case  in  which  no  minister 
could  preach  without  the  sanction  of  the  diocesan. 
In  that  case,  the  Bishop  of  London  having 
refused  his  sanction  to  a  particular  candidate, 
an  application  was  made  to  the  Court  of  Queen's 
Bench  for  a  mandamus  to  compel  him  to  license. 
I  read  it  only  for  an  expression  of  Lord  Ellen - 
borough's.  The  Act  said, "  that  no  person  should  be 
allowed  to  preach,  unless  he  be  first  approved  and 
thereunto  licensed  by  the  archbishop  or  bishop. 
Suppose  he  should  return  non  idoneus  generally  ; 
can  we  compel  him  to  state  all  the  particulars  ftrom 
whence  he  draws  bis  conclusion  r  Is  there  any 
instance  of  a  ma/ndanvus  to  the  ordinary  to  admit 
a  candidate  to  holy  orders  or  to  specify  the  reason 
why  he  refused  ?  If  indeed,  it  had  appeared  that 
the  bishop  had  exercised  his  jurisdiction  partially 
or  erroneously;  if  he  had  assigned  a  reason  for  his 
refusal  to  license  which  had  no  application,  and  was 
manifestly  bad,  the  court  would  interfere ;  but  the 
difficulty  that  I  feel  is,  that  the  bishop,  as  it  now 
appears,  stands  only  upon  his  objection  to  the 
fitness  of  this  party,  of  which  the  statute  meant  that. 
the  bishop  should  be  the  judge."  That  came  after- 
wards again  before  the  court ;  and  it  is  reported  in 
the  15th  East ;  it  was  an  application  against  the 
bishop  and  the  Archbishop  of  Ganteroury,  and 
it  is  only  necessary  to  say  that  Lord  EUenborough 
again,  in  delivering  a  more  elaborate  judgment  of 
the  court,  says  (p.  146),  "  But,  in  the  instance  of  the 
lecturer,  the  term  approbation  in  the  statute 
13  &  li  Car.  2,  is  quite  another  thing.  What 
scales  have  we  to  weigh  the  conscience  of  the 
bishop  P  And  how  are  we  to  know  whether  he 
properly  orimproperly  disapproves  P  May  he  not 
properly  disapprove  of  the  candidate  for  a  lecturer's 
licence  on  account  of  many  matters  which  cannot 
be  conveniently  stated  to  a  court  of  justice  P  May 
he  not  disapprove  for  matters  within  his  own 
nersonal  observation  and  knowledge;  for  the 
habits  of  life  and  conversation  of  the  person, 
which  might  be  known  to  him  from  residing  in 
the  same  university  or  society  with  him;  from 
his  conduct  in  life,  down  perhaps  to  the  very 
time  when  the  bishop  is  ci^led  upon  to  signify 
his  approbation  P  Is  he  to  exclude  his  own 
knowledge,  the  most  material  of  any  P  Does  the 
law  say  upon  what  proof  he  is  to  act,  or  that  he 
is  to  have  witnesses  upon  oath  to  the  facts  by  which 
his  judgment  is  to  be  guided.  What  authority 
has  he  to  compel  the  attendance^of  witnesses 
before  him  P  The  word  of  the  statute  is  '  approve,' 
and  he  must  exercise  that  approbation  according 
to  his  conscience,  upon  such  means  of  information 


as   he   can   obtain,    and    everything    that   can 

Eroperly  minister  to  his  conscientious  appro« 
at] on,  or  disapprobation,  and  fairly  and  reason- 
ably induce  his  conclusion  on  such  a  subject, 
though  it  might  not  be  evidence  that  would 
be  formally  admitted  in  a  court  of  law,  may,  I  am 
of  opinion,  be  fitly  taken  into  his  consideration." 
I  need  hardly  say  that  pecuniary  interest  in  the 

foveming  body  would  be  conclusive.  That  was 
edded  in  Beg,  v.  The  Justices  of  Hertfordshire, 
where  one  of  the  justices,  who  decided  the  ques- 
tion, had  a  very  insignificant  pecuniary  interest, 
I  think,  amounting  only  to  SI.  or  91. ;  but  that  was 
considered  by  Lord  Campbell  in  the  Court  of 
Queen's  Bench  as  fatal  to  his  exercising  any 
judgment,  and  the  finding,  to  which  he  was  a 
party,  was  quashed.  The  same  thing  will  be  found 
in  Beg.  v.  The  Justices  of  Suffolk ;  but  although 
pecuniary  interest  will  disqualify,  circumstances 
which  may  be  calculated  to  produce  bias  will  not 
do  so.  Therefore  in  the  case  of  Beg.  v.  Bamd, 
where  two  of  the  justices  were  trustees  of  a 
property,  which  would  be  affected  by  the  deci- 
sion (it  was  a  rating  question),  as  they  were  only 
trustees,  having  no  pecuniary  interest,  it  was 
decided  that,  though  that  might  produce  bias,  it 
was  not  a  disqualificatiou ;  and  Mr.  Justice  Black- 
bum,  in  giving  the  judgment  of  the  court,  said, 
**  Wherever  there  is  a  real'  likelihood  thatthd 
judge  would,  firom  kindred  or  any  other  cause, 
have  a  bias  in  favour  of  one  of  the  parties,  it  would 
be  very  wrong  in  him  to  act ;  and  we  are  not  to  be 
understood  to  say  that  where  there  is  a  real  bias 
of  this  sort  the  court  would  not  interfere ;  but  in 
the  present  case  there  is  no  ground  for  doubting 
that  the  justices  acted  perfectly  bond  fide ;  and  the 
only  question  is,  whether,  in  strict  law,  under  such 
circumstances,  the  certificate  of  such  justices  is 
void,  as  it  would  be  if  they  had  a  pecuniary  inte- 
rest; and  we  think  that  Beg.  v.  Dean  of  Bo- 
Chester  is  an  authority  chat  circumstances  from 
which  a  suspicion  of  favour  may  arise,  do  not 
produce  the  same  effect  as  a  pecuniary  interest, 
and  as  the  decision  in  that  case  was  on  demurrer 
to  a  plea,  and  might  have  been  taken  into  error, 
the  authority  is  one  on  which  we  ought  to  act." 
Therefore  there  was  a  bias  there,  but  no  interest. 
Upon  these  authorities  then,  and  upon  every 
principle,  it  is  clear  that  if  the  governing  body 
was  properly  constituted,  and  if  they  fairly  and 
honestly  exercised  the  power  of  dismissing  the 
plaintiff,  their  decision  is  not  liable  to  be  con- 
trolled by  this  court.  But  the  contention  on  the 
part  of  the  plaintiff  is,  that  looking  at  the  events 
which  occurred  on  his  appointment  to  the  head 
mastership  in  1869,  and  the  subsequent  transac- 
tions, the  governing  body  was  not  so  constituted  as 
to  be  capable  of  coming  to  a  just  and  impartial 
decision,  and  that  its  decision  was  in  fact  unjust 
and  partial.  The  objection  of  the  plaintiff  to  the 
decision  of  the  governing  body  is  founded  on  the 
fact  of  the  Bishop  of  Exeter  and  Dr.  Bradley 
having  been  two  members  of  the  body.  No  ob- 
jection is  or  could  be  taken  to  the  other  distin- 
^^shed  members  of  the  body,  and  the  decision 
IS  impugned  solely  on  the  ground  that  it 
was  produced  by  the  undue  and  improper 
influence  of  the  Bishop  and  Dr.  Bradley.  [His 
Honour,  after  reading  and  commenting  on 
Dr.  Temple's  letter  of  7th  Dec.  1869,  Dr.  Hayman's 
letter  of  10th  Nov.  1870,  and  the  resolutions  of  the 
old  trustees,  continued:]    It  is,  I  think,  to  be 
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regretted  considering  all  that  passed  upon  the 
appointment  of  Dr.  Hayman,  that  the  Bishop  of 
£zeter  and  Dr.  Bradley  shoald  have  allowed  them- 
selves to  be  pnt  on  the  governing  body,  while  Dr. 
Hayman  continued  to  be  head-master.  At  the 
same  time  I  am  far  from  saying  that  I  am  bound 
to  consider  that  two  such  men,  when  pnt 
in  the  responsible  position  of  governors  of 
this  school,  with  quasi-judicial  duties  to  perform, 
were  incapable  of  throwing  o£E  the  opinions 
which  they  had  entertained  two  years  before. 
[His  Honour,  after  describing  and  commenting 
on  the  three  subjects  of  dispute,  which  had  arisen 
between  the  plaintiff  and  the  assistant  masters, 
after  the  appointment  of  the  new  governing 
body,  and  the  resolutions  of  the  new  governing 
body  in  reference  thereto,  continued :]  The 
real  question  is,  whether  this  resolution  is 
valid ;  and  it  must  be  so  if  it  is  the  result  of  the 
fair  and  honest  opinion  of  the  governing  body. 
Subject  to  the  question  of  the  construction  of  this 
Act,  which  I  have  already  disposed  of,  it  is  admitted 
by  the  plaintiflTs  counsel  that  no  objection  can  be 
taken  \o  any  of  the  governing  body,  except  the 
Bishop  of  Exeter  and  Dr.  Bradley.  Can  I  attribute 
any  improper  motive  to  them  P  Their  character  and 
position  renders  that  all  but  impossible.  If  they 
took  the  course  they  did  upon  an  honest  conviction 
that  it  was  right,  and  that  it  was  not  for  the  good 
of  the  school  that  Dr.  Hayman  should  remain 
there,  can  I  say  that,  as  members  of  the  governing 
body,  they  were  not  entitled  to  act  upon  that  con- 
viction P  A  man's  scholarship  may  be  perfect,  his 
character  admirable,  and  yet  for  want  oi  the  power 
to  control  subordinates  and  govern  boys,  he  may 
be  wholly  unfit  for  a  schoolmaster.  I  am  not 
attributing — I  do  not  attribute — this  unfitness  to 
Dr.  Havman.  On  the  contrary,  I  believe  that  he 
would  have  succeeded  in  the  management  of  the 
school,  if  he  had  had  a  fair  chance,  but  that  he 
.had  not.  Still  the  governing  body  are  entitled  to 
act  upon  their  own  opinions,  uncontrolled  by  this 
court,  if  their  opinions  are  fairly  and  honestly 
entertained.  And  I  am  unable  judicially  to  come 
to  the  conclusion  that  they  were  not.  It  is  to  my 
mind  plain,  that  a  state  of  things  existed  at  Rugby 
in  December  last,  which  made  it  imperative  for  the 
governing  body  to  do  something,  or  the  school 
must  have  gone  to  destruction.  Whether  it  was 
proper  to  remove  the  assistant-masters,  or  the 
head-master,  was  for  them,  and  not  for  this  court, 
to  determine.  To  them  the  Legislature  has  left 
the  decision  of  such  questions,  and  so  it  must  be 
left  by  this  court,  unless  !&can  see  that  the  decision 
has  been  arrived  at  for  some*  improper,  corrupt,  or 
collateral  object.  I  am  unable  to  see  that  any  such 
object  has  actuated  the  able  and  distinguished 
body  of  men  who  were  parties  to  the  resolution  of 
19th  Dec.  last.  If  it  had  not  been  for  the  unfor- 
tunate part  taken  by  Dr.  Temple  and  Dr.  Bradley 
in  1869, 1  am  satisfied  that  the  decision  would  not 
have  been  questioned  by  Dr.  Hayman  in  this  or 
any  other  court.  Therefore,  apart  from  the  question 
of  the  serious  charges  contained  in  this  bill,  I 
should,  on  principle,  come  to  the  conclusion  that 
I  am  not  authorised  judicially  to  interfere  with  the 
decision  of  the  governing  body.  [His  Honour, 
after  reading  paragraphs  11,  41,  88, 114  and  135, 
continued :]  The  allegation  of  personal  interest  on 
the  part  of  the  Bishop  of  Exeter  and  Dr.  Bradley, 
is  60  unsustainable,  that  I  must  disregard  it. 
Bias  they  may  have  had.    As  to  the  aSegation 


that  such  a  body  of  men  as  these,  twelve  in 
number^  were  overwhelmed  and  swayed  by  the 
Bishop  of  Exeter  and  Dr.  Bradley,  it  is  impos- 
sible to  suppose  that  such  a  body  of  men  were 
incapable  oi  expressing  a  judgment  of  their 
own.  Therefore  I  must  treat  this  aUegation  as 
mere  allegation  of  the  pleader.  The  allegationA  in 
paragraph  135  can  hardly  be  regarded  as  allegation^ 
of  fraudulent  conduct.  They  amount  only  to  strong 
charges  of  opinion  of  unfitness :  and  the  cases  <n 
Munday  v.  Knight,  Gilbert  v.  Lewis  and  other  cases 
of  the  same  class,  show  that  general  charges,  such 
as  of  fraud,  when  not  sustained  by  particular 
circumstances  stated  in  the  bill,  will  not  do ;  any 
more  than  a  general  charge  that  property  is  hela 
on  trust  will  do,  as  was  decided  in  the  case  of 
QrenviUe'Mv/rray  v.  J/ord  Clarendon.  There  the 
allegation  in  the  bill  was,  that  property  in  the 
hands  of  tide  Foreign  Secretary  was  held  in  trust 
for  the  plaintiff.  Although  there  was  a  demurrer, 
the  demurrer  was  held  not  to  amount  to  an  admis- 
sion of  the  trust,  merely  because  the  bill  alleged 
it  but  without  stating  facts  to  show  the  existence 
of  the  relation  of  trustee  and  cedwi  gue  trust 
between  the  parties.  Upon  the  whole,  tnerefore, 
I  am  sorry  to  be  obliged  to  come  to  the  conclusion 
that  the  bill  does  not  show  a  case  for  the  inter- 
ference of  the  court.  The  demurrer  will  therefore 
be  allowed,  but  without  costs. 

At  the  close  of  the  judgment  it  was  arranged  that 
the  demurrer  of  the  Bisnop  of  Exeter,  which  had 
been  filed,  but  not  set  down,  should  be  treated  as 
set  down,  and  allowed  without  costs. 

Solicitors :  Bower  and  Cotton;  lUffe,  I^utsseU,  and 
Eiffe. 


Friday,  AprU  17,  1874. 

Pebbikg  V,  Trail. 

Chariiahle  bequest — 9  Oeo.  2,  c.  26 — Privaie  Act 
— Power  to  hold  la/nds  acqtdred  by  wilL 

The  W.  Hospital  was,  by  a  private  Act  ofParUameni, 
empowered  by  wUl  or  otherwise  to  acquire  and 
hold  lands  of  any  sort  and  awu  hi/nd  of  personal 
estate.  P.  deoised  his  real  and  personal  .estate  to 
trustees  for  sale^  and  to  pay  thereout  among  other 
legacies  1002.  to  the  W.  Hospital.  The  pure  per- 
sonal  estate  was  insufficient  to  pay  the  Ixodes  in 
full. 

Held,  that  the  power  ^en  by  the  special  Ad  to  lihe 
hospital  to  a^uire  involved  a  power  to  the  testator 
to  devise  or  bequeath  lands  or  other  personal  estate 
to  the  hospital,  and  that  the  legacy  must  be  paid  in 
full. 

^OYLs  Perring,  who  was  at  the  time  of  his  death 
possessed  of  freehold  and  leasehold  property  and 
other  personal  estate,  by  his  will,  dated  the 
28th  Aug.  1863,  gave  all  his  real  and  personal 
estates,  except  estates  vested  in  him  as  mortgagee 
or  trustee,  to  William  Ferring  and  Jas.  A.  Edwards, 
upon  trust  for  sale,  and  to  stand  possessed  of  the 
proceeds  after  payment  of  his  debts  and  funeral 
and  testamentary  expenses,  upon  trust  to  pay 
various  charitable  and  other  legacies,  among  which 
was  the  following  :  "  To  the  treasurer  for  uie  time 
being  of  the  Westminster  Hospital  the  sum  of 
lOOlr  The  testator  died  on  the  16th  May  1867, 
and  in  October  1868,  a  suit  was  instituted  for  the 
administration  of  his  estate. 

The  testator's  pure  personal  estate  having  proved 
insufficient  to  pay  the  legacies  in  full,  the  question 
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uose  whether  the  Westminster  Hospital  was 
entitled  to  have  the  legacy  of  lOOL  made  up  oat  of 
the  impure  personal  estate.  The  Westminster 
Hospital  was  mcorporated  by  the  Act  of  6  WilL  4, 
c  20,  which  enacted : 

That  the  President,  the  Yioe-Presidents,  the  Trea- 
siiren,  and  €k>yeniors  tor  the  time  being  of  the  said  hos* 

Sital  or  public  iAfirmary  shall  be,  and  they  are  hereby, 
«dlared  to  be  one  body  politio  and  oorporate  for  the 
purposes  of  the  said  institution  or  hoepital,  by  the  name 
and  style  of  "  The  President,  Yioe-Presidents,  Treasurers, 
and  uoTemors  of  the  Westminster  Hospital,"  and  by 
that  name  and  style  shall  hare  perpetual  succession  and 
a  common  seal  ....  and  by  the  same  name  shall 
be  able  and  capable,  without  inourrinpr  the  penalties  or 
forfeitures  of  the  Statutes  of  Mortmain,  to  hold  and  re- 
tain for  the  purposes  of  the  said  hospital,  the  said  hos- 
pital oiT  building  in  and  near  the  Brosd  Saoiotuary  afore- 
said, and  the  piece  of  ground  there  whereon  the  same 
stands,  and  the  said  ^ieoe  or  pieces  of  land  or  ground  in 
James-street  aforesaid,  and  oy  will,  gift,  purchase,  or 
otherwise,  to  obtain,  aicquire,  hold,  and  retain,  for  the 
purposes  of  the  said  hospital,  any  manors,  messuages, 
lanas,  tenementa,  and  hereditamento,  of  anr  kind,  name, 
quality,  or  sort,  either  in  fee  or  for  terms  of  life  or  years, 
or  otherwise  howsoeyer,  so  as  such  manors,  messuages, 
lands,  tenements,  and  hereditamenta,  exolusiTe  of  tibe 
said  hospital  at  or  near  the  Broad  Sanctuary  aforesaid, 
and  the  piece  or  parcel  of  ground  whereon  the  same  stands 
....  do  not  in  the  whole  exceed  the  dear  yearly 
Talue  of  twenty  thousand  pounds  ....  and  also 
by  will,  ffif t,  purchase,  or  otherwise,  to  obtain,  acquire, 
hold,  and  retain,  for  the  purposes  of  the  said  hospital, 
any  kind  of  personal  estate  and  any  moneys  and  pro- 
perty of  what  nature  or  kind  soever,  including  money 
scoured  on  mortgage  of  or  charged  upon  any  manors, 
messuages,  lands,  toiemento,  or  hereditamenta. 

Olasse,  Q.G.  and  W.  TT.  Karslake,  for  the  plaintiff, 

oontended  that  the  Westminster  Hospital  was  not 

entitled  to  have  the  bequest  made  np  out  of  the 

impure  personal  estate  and  cited. 

Nethersoler.  School  for  the  Indigent  BUndL,  L.  Bep. 

11  £q.  1;  28  L.  T.  Bep.  N.  S.  733; 
Chester  ▼.  Chewier,  L.  Bep.  12  Eq.  444; 
Robinson  ▼.  Qovemors  of  the  London  Hoepitcdj  10  Ha.19 

in  which  last  case  there  was  express  power  in  the 
Act  enabling  persons  to  devise  lands  to  the  hospital. 

Phear,  for  the  Westminster  Hospital. — The  Act 
which  gives  the  hospital  power  to  acquire  real 
estate  must  imply  a  power  to  persons  to  give  it. 
In  Neihersole  v.  School  for  the  Indigent  Blind, 
there  was  a  power  in  the  Act  for  the  school  to  hold 
land,  but  no  express  power  to  take  by  devise. 

Hull,  W.  J.  Owen,  and  Gates  for  other  parties. 

The  Yice-ChanceIiLOB  was  of  opinion  that  the 
power  being  given  to  the  hospital  bv  their  special 
Act  to  acquire  by  will  lands  of  any  kind,  it  would 
be  rendenng  the  Act  nugatory  to  hold  that  there 
was  no  corresponding  power  to  persons  to  give  by 
will  to  the  hospital  that  property  which  they  were 
80  empowered  to  take  and  nold.  How  otherwise 
could  they  acquire  lands  by  will  P  It  was  to  be 
regretted  that  the  Act  had  not,  as  in  the  case  of 
Bobineon  v.  the  Qovei'nors  of  the  London  Hospital, 
given  express  power  to  persons  to  devise  lands  to 
the  Hospital,  but  he  was  of  opinion  that  the  rieht 
of  the  Hospital  to  take  lands  by  devise  involved  a 
power  for  persons  to  give  them  bv  will.  There 
would  therefore  be  a  declaration  that  the  West- 
minster Hospital  was  entitled  to  be  paid  the  legacy 
in  full. 

Solicitor  for  the  plaintiff,  /.  fl".  Jeanneret. 

Solicitors  for  the  Hospital,  Trollojpe  and  Winck- 
worth. 

Solicitors  for  other  parties,  H  CocJde ;  Sismey ; 
Fladgate  and  Co, 

Hag.  Oas.— Vol.  VIII. 


COUBT  OF  QUSEK'S  BSNCK. 

Reported  by  J.  Sbobtt  and  M.  W.  McKiBTJ.Aa,  Esqrs., 

Barriators-at-Law. 


Wednesday,  Nov.  12, 1873,  a/nd  Feb.  16, 1874 

Eeg.  V,  Green. 
Freviously  to  1847  the  rectory  and  parish  of  D. 
comprised  the  townships  of  D,  (the  same  name 
as   the  parish),  M,,    W.,    and  B,,    the    parish 
chwrch   being  situated  in    the  township   of  D. 
The   township  of  M,    contained    a  chapel  and 
graveyard  in  which  the  usual  servi-ces  were  per- 
formed by  a  curate  appointed  by  the  rector,  and 
had  its  own  vestry    and  two    separate  chwrch' 
wardens,  who,  by  custom,  were  both  chosen  by  the 
inhabitants.     The  inhabitants  of  M.  never  inter- 
vened at  the  vestry  holden  at  the  pa/rish  church, 
which  was  oMend^  by  the  inhabitants  of  ike  otiier 
three  townships,   and    aJt    which    two    chwrch- 
wardens  were  appointed  in  the  ordinary  wc^, 
who  were  caUed    chwrchwa^dens  for  the  parish 
of  D.    The  chvrchwa/rdens  of  the  pariah  of  B. 
never  performed  any  d/iUies  within  M,,  nor  the 
churchwardens  of  Jf.  withdn  B,,  and  separate 
chwrch  raies  were  made. 
In  1847  an  Act  of  Pa/rliam^nt  (10  Vict,  c,  3)  was 
passed  dividing  the  pa/rish  ofB,  into  three  dis- 
tinct and  separaie  parishes,  B.  and  W.  constitut- 
ing one,  M.  a  second,  and  B.  the  third.    Section 
b  of  the  Act  enacted  "  That  when  the  division  of 
the  said  rectory  of  B,  into  several  parishes  and 
rectories  shaU  have  taken  effect,  either  whoUy  or  in 
part,  under  this  Act,  two  fit  and  proper  persons 
shaU  be    chosen  churchwardens  for   each  su^h 
parish,  when  such  division  shaU  have  taken  effect^ 
out  the  same  time  and  in  the  same  marvner  as 
churchwardens  are  now  chosen  and  appointed  for 
the  sadd  parish  of  B.,  the  rector  of  eoAih  of  the  said 
new  rectories  exercising  the  same  rights  ar^  powers 
in  the  appointment  of  such  churchwardens,  or  one 
of  them,  as  the  rector  of  the  said  rectory  of  B,  now 
exercises," 
Held  (per  BUtchbwm  and  Archibald,  JJ,,  dissen- 
tiente  Quain,  J,)  that  the  effect  of  this  enactment 
was  to  deprive  the  inhabitants  of  M,  of  the  right 
formerly  enjoyed  by  them  of  electing  both  church- 
wardens. 
Per  Quain,  J,  {dissentiente),  thai  this  enactment  did 
not  expressly  or  by  necessary  implication  abolish 
the  old  custom  of  electing  churchwardens  which 
prevaML  in  Jf .  before  the  passing  of  the  Act, 
In  this  case  a  writ  of  mandamus  issued,  oom- 
mandine  the  defendant  to  convene  a  meeting  in 
vestry  of  the  inhabitants,  ratepayers  of  the  rectory 
and  parish  of  March,  in  the  county  of  Cambridge, 
for  the  purpose  of  electing  two  fit  and  proper 
persons  to  l^  churchwardens  for  the  rectory  and 
parish.    To  this  writ  a  return  was  n^ade,  and,  by 
agreement  of  parties  and  order  of  a  judge,  it  was 
determined  to  state  the  facts  without  pleadings  in 
the  following 

Special  Case. 

1.  The  rectory  and  parish  of  Doddington,  other- 
wise Domington,  in  the  county  of  Cambridge, 
until  the.  death,  in  Nov.  1868,  of  the  Rev.  Alger- 
non Peycon,  the  then  incumbent,  comprised  the 
township  of  Doddington,  which  in  the  Act  of  1847 
is  called  Doddington,  otherwise  Domington,  the 
township,  hamlet,  or  chapelry  of  March,  and  the 
hamlets  of  Wimblington  and  Benwick. 

2.  The  entire  area  of  the  rectory  and  parish  was 
about  36,987   acres,   or    upwards  of   57    square 
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miles;  and  the  population  inhabiting  that  area, 
according  to  the  census  of  1851,  and  that  of  1871, 
was  9703  and  9190  respectively  distributed  as 
follows : — 

EZXIST  POFDLIiTXOV 

MTM  1851  1871 

Doddinffton   Township       ...    7150  ...  1454  ...  1270 

Manh                  „              ...  19141  ...  6241  ...  5654 

WimbUngton        „               •••    7580  ...  1158  ...  1200 

Benwiok               .,               ...    9007  ...  850  ...  857 


In  1847  a  private  Act  of  Parliament  was  obtained 
at  the  instance  of  the  then  patrons  of  the  rectory 
(10  Vict.  c.  3)  intituled  "  An  Act  to  divide  the 
Parish  and  Bectory  of  Doddington,  otherwise 
Domington,  into  three  separate  and  distinct 
Parishes  and  Rectories,  and  to  endow  the  same  out 
of  the  revenues  of  that  Bectory,  and  to  make 
provision  for  the  further  division  of  such  Bectories 
and  Parishes,  and  for  other  purposes  connected 
therewith."  A  copy  of  the  said  Act  accompanied 
and  formed  part  of  the  case. 

4.  By  sect.  1  it  is  provided  that  immediately 
after  the  incumbency  of  the  Bev.  Algernon 
Peyton  shall  cease,  the  said  parish  and  rectory  of 
Doadington,  otherwise  Domington,  shall  be 
divided  into  and  form  three  separate  and  distinct 
parishes  and  rectories  as  hereinafter  next  men- 
tioned— that  is  to  say,  the  township  of  Dodding- 
ton and  the  hamlet  of  Wimblin^ton — shall  form 
and  be  one  separate  emd  distmot  parish  and 
rectorv  for  all  ecclesiastical  purposes,  and  shall 
be  called  by  the  name  of  the  parish  and  rectory  of 
Doddington.  The  township,  chapelry,  or  hamlet 
of  March  shall  be  and  form  a  separate  and 
distinct  parish  and  rectory  for  all  ecclesiastical 
pniposes,  and  shall  be  called  by  the  name  of  the 
parish  and  rectory  of  March ;  and  the  hamlet  of 
Benwiok  shiJl  be  and  form  a  separate  and  dis- 
tinct parish  and  rectory  for  all  ecclesiastical  pur- 
poses, and  shall  be  osJled  by  the  name  of  the 
parish  and  rectory  of  Benwick. 

5.  The  4th  section  in  substance  provides  that 
when  such  division  of  the  said  Bectory  of  Dod- 
dington, otherwise  Domington,  shall  have  taken 
effect,  each  of  the  said  three  parishes  shall  for  ever 
thereafter  for  all  ecclesiastickl  purposes  be  a  sepa- 
rate and  distinct  parish  of  itself,  and  shall  be  a 
distinct  rectory,  and  that  the  rector  for  the  time 
being  of  each  such  rectory  shall  perform  all  the 
parochial  functions  of  a  minister  in  the  same 
manner  and  with  the  same  powers,  privileges, 
rights,  and  immunities  as  the  present  Beotor  of 
Doddington,  otherwise  Domington,  is  now  by  law 
empowered  to  do,  and  may  be  entitled  to  exercise 
respectively  within  the  said  Bectory  of  Dodding- 
ton, otherwise  Domington,  and  shall  also  appoint 
parish  clerks,  sextons,  and  other  officers,  and  shall 
have  all  such  other  powers  in  each  such  parish  and 
rectory  as  the  Bector  of  Doddington,  otherwise 
Domington,  is  now  entitled  to  exercise  in  the 
rectory  of  or  parish  of  Doddington,  otherwise  Dor- 
nington,  aforesaid. 

6.  By  section  5  it  is  provided  that  two  fit  and 
proper  persons  shall  be  chosen  churchwardens  for 
each  such  parish  when  such  division  shall  have 
taken  effect,  at  the  same  time  and  in  the  same 
manner  as  churchwardens  are  now  chosen  and 
appointed  for  the  said  parish  of  Doddington, 
otherwise  Domington,  the  rector  of  each  of  the 
said  new  rectories  exercising  the  same  rights  and 
powers  in  the  appointment  of  such  churchwardens 
or  one  of  them  as  the  rector  of  the  said  rectory  of 
Doddington,  otherwise  Domington,  now  exercises. 


7.  By  section  6  it  is  provided  that  this  Aot 
shill  not  be  construed  to  affect  any  church- 
warden, or  his  rights  or  duties,  who  may  be  in 
office  at  the  time  such  formation  of  tne  said 
separate  parishes  may  take  place ;  and  the  present 
churdiwardens  of  Doddington,  otherwise  Dor- 
nington,  shall  continue  in  office  and  perform  all 
the  necessary  acts  and  duties  as  churchwardens 
relating    to  the    three     separate    and    distinct 

Sarishes  and  churches  as  aforesaid,  after  such 
ivision  shall  have  taken  effect  until  the  next  usual 
period  of  appointing  churchwardens. 

8.  By  sect.  8,  it  is  provided  that  the  derk  and 
sexton  of  each  of  the  said  separate  rectories  and 
parishes  respectively,  shall  be  entitled  to  receive 
the  like  fees  within  each  such  parish  and  rectoiy 
as  the  clerk  and  sexton  respectively  of  the  church 
at  Doddington,  otherwise  Domington,  are  now 
entitled  to  receive.  And  by  sect.  13,  that  when 
the  division  of  the  said  parish  of  Doddington, 
otherwise  Domington,  into  separate  and  distinct 
parishes  shall  have  taken  effect,  the  said  church 
and  churchyard  or  burial  ground  at  Doddington, 
otherwise  Domington,  shall  be  the  parish  church 
and  burial  ground  for  all  the  inhabitants  of  the 
said  new  parish  of  Doddington,  otherwise  Dor- 
nington ;  and  the  said  chapel  at  March  and  burial 
ground  shall,  on  the  formation  of  the  separate  and 
distinct  piurish  and  rectory  of  March  taking  effect, 
be  the  parish  church  and  burial  ground  for  all  the 
inhabitants  of  the  said  parish  of  March ;  and  the 
then  existing  chapel  or  new  church  of  Benwiok, 
and  any  ground  which  is  now  or  may  hereafter  be 
appropriated  as  a  burial  ground  thereto  shall,  on 
the  formation  of  the  separate  and  distinct  parish 
and  rectory  of  Benwick  takiuff  effect,  be  the  parish 
church  and  burial  ground  for  me  inhabitants  of  the 
said  parish  of  Benwick,  and  each  of  the  said  churches 
of  Doddington,  otherwise  Domington,  March,  and 
Benwick,  when  they  shall  become  separate  and 
distinct  rectories  and  parishes  as  i^oreeaid,  and 
every  additional  church  which  may  be  hereafter 
erected  in  such  parishes  respectively  under  this 
Act,  shall  be  maintained  ab  the  sole  costs  and 
charges  of  the  inhabitants  of  the  respective 
parishes  in  which  such  churches  respectively  may 
be  situate ;  and  all  sums  of  money  requisite  for 
that  purpose  shall  be  provided  by  rates  to  be 
made,  raised,  and  levied  within  such  respective 
parishes,  and  shall  be  applied  in  the  repair  and 
maintenance  of  such  churches  respectively ;  and 
such  inhabitants  shall  meet  in  vestry  in  all  re- 
spects as  inhabitants  of  the  parish  are  entitled  to 
do,  and  each  such  vestry  shall  have  the  powers  of 
a  ^«Bh  vestry.  '  ^ 

9.  By  sect.  15  it  is  provided  that  it  shall  be 
lawful  for  any  of  the  innabitants  within  the  said 
two  separate  parishes  of  March  and  Benwick  as 
aforesaid,  after  the  formation  thereof  under  this 
Act  or  either  of  them  shall  have  taken  effect,  to  be 
buried  in  the  churchyard  at  Doddington,  otherwise 
Domington,  aforesaia,  without  any  other  fees  being 
payable  in  respect  of  such  burials  than  would  have 
oeen  payable  m  respect  of  burials  of  inhabitants  of 
Doddih^n  if  the  Act  had  not  been  passed ;  but 
such  privileges  shall  cease  as  to  the  inhabitants  of 
each  such  parish  at  the  expiration  of  twenty  years 
next  after  such  division  aforesaid  shall  have  taken 
effect  under  the  Act. 

10.  By  sect.  19  provision  is  made  for  the  fotore 
sub-division  of  the  said  three  new  parishes,  or 
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either  of  them,  mto  fresh,  separate,  and  distinot 
parifihes  and  rectories. 

^  11.  By  sect.  22  it  is  enacted  that  on  the  forma- 
tion of  each  new  separate  and  distinct  parish  and 
rectory  for  each  sncn  additional  chnrch,  two  fit  and 
proper  persons  should  be  chosen  churchwardens 
for  each  such  parish  at  the  same  time,  and  in  the 
same  manner  as  churchwardens  mis^ht  then  be 
chosen  and  appointed  for  the  parish  out  of  whidi 
such  new  parish  might  have  been  taken;  the 
rector  of  such  new  parish  exercising  the  same 
rights  and  powers  in  the  appointment  of  such 
churchwardens,  or  one  of  them,  as  the  rector  of 
the  parish  out  of  which  such  new  parish  should 
have  been  taken  might  be  then  entitled  to  exercise. 

12.  Sect.  28  recites  that  the  parish  clerk  of  the 
chnrch  of  Doddington,  otherwise  Dornington,  is 
entitled  to  receive  certain  fees  as  such  parish 
clerk,  for  and  in  respect  of  the  occasional  marriages 
of  the  inhabitants  of  Doddington,  otherwise  Dor- 
nington,  in  the  present  parish  church  thereof, 
which  marriages  oi  some  of  such  inhabitants  will 
be  discontinued  from  and  after  the  division  of  the 
said  rectory,  under  the  powers  of  the  Act ;  and 
the  said  parish  clerk  of  Doddington,  otherwise 
Domington,  will  thereby  sustain  a  certain  loss  of 
fees,  and  enacts  that  in  lien  of  such  fees,  and  as  a 
compensation  for  the  loss  of  the  same,  the  present 
parish  clerk  of  Doddington,  otherwise  Dornington, 
in  case  he  shall  continue  such  parish  clerk  when 
the  division  of  such  parish  into  distinct  and  sepa- 
ratie  parishes  under  this  Act  shall  have  taken 
effect,  shall,  so  long  as  he  shall  continue  such 
parish  clerk,  be  entitled  to  and  be  paid  a  moiety  of 
any  fees  which  may  be  due  to  and  received  by  the 
parish  clerks  of  the  churches  of  March  and  Ben- 
wick  aforesaid,  or  of  the  additional  church  or 
churches  which  may  be  erected  as  iiforesaid  for  the 
solemnization  of  any  marriages  in  the  said  last- 
mentioned  churches. 

13.  By  sect.  42  it  is  provided  that  nothing  in 
the  Act  contained  shall  aySect  or  alter  the  applica- 
tion of  any  charitable  devises,  bequests,  or  c^ifts 
now  applicable  to  the  maintenance,  repair,  or 
restoration  of  the  said  church  at  Doddington, 
otherwise  Domington,  and  the  said  chapel  of 
March,  or  either  of  them,  but  the  same  devises, 
bequests,  and  gifts  respectively  shall  remain 
applicable  to  the  respective  purposes  to  which 
they  are  now  lawfully  applicable,  notwithstanding 
the  division  of  the  said  Bectory  of  Doddington, 
otherwise  Domington,  and  the  conversion  of  the 
said  chapel  of  March  into  a  parish  church  intended 
to  be  effected  by  the  Act. 

14.  By  sect.  44  it  is  provided  that  nothing  in 
this  Act  contained  shall  make  any  alteration  in  the 
division  of  the  said  parish  of  Doddington,  other- 
wise Dorningtion,  into  townships  or  divisions,  for 
the  maintenance  of  the  poor,  or  in  any  civil  pur- 
pose whatsoever  relating  to  the  present  parish  of 
Doddington,  otherwise  Domington. 

15.  By  sect.  45  it  is  provided  that  the  provisions 
of  the  several  Acts  recited  in  the  preamble  to  an 
Act  passed  in  the  eighth  and  ninth  years  of  the 
reign  of  her  present  Majesty,  entitled^  "  An  Act 
for  the  further  Amendment  of  the  Church  Build- 
ing Acts,"  being  the  Church  Building  Acts,  and  of 
that  Act  may  be  used  for  the  purpose  of  carrying 
this  Act  into  execution  so  far  as  the  same  are 
applicable  to,  and  not  inconsistent  with,  or  repug- 
nant to,  the  provisions  of  this  Act. 

16.  At  the  date  of  the  said  Act  there  were  (as 


stated  in  the  said  Act)  in  the  said  parish  of  Dod- 
dington, otherwise  Domington,  the  consecrated 
parish  church  (which  was  situate  within  the 
township  of  Doddington)  and  the  consecrated 
chapel  at  March  (which  was  situate  within  the 
township  of  March)  possessing  a  spire  with  a  peal 
of  bells  and  a  chapel  then  out  of  repair  at  Benwick. 
Each  of  the  two  former  had  a  graveyard*  and  at 
each  of  the  two  former  all  the  offices  of  the  church 
were  performed.  Persons  resident  within  the 
township  of  March  were  married  or  buried  in  the 
chapel  or  in  the  graveyard  at  March,  and  persons 
resident  within  the  rest  of  the  parish  and  rectory 
of  Doddington  were  married  or  buried  in  the 
church  or  in  the  churchyard  at  Doddington, 
though  it  occasionally  happened  that  inhabitants 
of  March  were  married  or  buried  in  Doddington, 
and  inhabitants  of  Wimblin^ton  buried  at  March, 
divine  service,  and  christemngs,  and  churchings 
only  were  performed  at  the  chapel  at  Benwick.  ^ 

17.  The  rector  resided  at  Doddington,  four 
miles  from  March,  and  served  the  chapel  at 
March  by  a  curate,  who  was  nominated  by  the 
rector  of  Doddington,  and  licensed  by  the  Bishop 
of  Ely  to  that  duty. 

18.  In  the  vestry  books  and  other  documents 
the  hamlet  or  township  of  March  is  occasionally 
caUed  the  parish  of  March,  and  the  inhabitants 
described  as  parishioners  of  the  hamlet  of  March. 
In  the  same  documents  the  chapel  of  March  is 
occasionally  called  the  church  of  March. 

19.  In  the  18th  year  of  King  Henry  VIII.  a 
license  or  indulgence,  dated  the  3rd  Nov.  1526, 
was  granted  byCardinal  Wolsey  relating  to  the 
chapd  of  St.  Wendred,  in  the  viUage  hamlet  of 
March,  in  the  parish  of  Doddington  and  diocese 
of  Ely  [a  translated  copy  of  which  f^as  set  out  in 
the  appendix  to  the  case.] 

20.  In  reference  to  sect.  28  of  the  Act  of  1847 
the  parish  clerk  of  March  was  appointed  by  the 
Bector  of  Doddington,  otherwise  Dornington,  for 
the  time  being.  (The  sexton  of  March  was  ap- 
pointed separately  at  a  vestry  of  the  parishioners 
of  the  hamlet  of  March  without  any  mterference 
on  the  part  of  the  rector  in  the  choice  or  appoint- 
ment of  such  sexton.)  The  clerk  and  sexton  of 
March  respectively  alone  received  fees  for  mar- 
riages and  burials  and  other  services  performed 
within  the  township  and  in  the  chapel  of  March. 
Neither  the  parish  clerk  nor  sexton  of  March 
ever  paid  a  moiety  or  any  other  proportion  which 
they  might  receive  for  the  solemnisation  of  any 
marriages,  burials,  churchings,  or  otherwise  to  the 
parish  cierk  or  sexton  of  the  township  of  Dodding- 
ton. The  parish  clerk  of  Doddington  did  not  sus- 
tain any  loss  in  regard  to  fees  by  reason  of  the 
separation  of  the  township  of  March  from  the  rest 
of  the  rectory  of  Doddington,  otherwise  Dorning- 
ton, under  the  Act  referred  to,  inasmuch  as  he 
never  was  entitled  to  any  fees  or  share  of  fees  in 
respect  of  marriages  solemnised  within  the  said 
township  of  March.  Banns  of  marriage  were  pub- 
lished in  the  church  of  March  with  respect  to  the 
marriages  of  persons  residing  within  the  township 
or  hamlet,  and  not  in  Doddington. 

21.  In  reference  to  sect.  6  of  the  Act  the  church- 
wardens of  Doddington  performed  no  duties  in  or 
affecting  March. 

22.  The  chapel  at  Benwick  was  served  either  by 
the  rector  or  his  curate  at  Doddington,  and  in 
latter  years  a  separate  curate  was  appointed  for 
Benwick. 
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23.  The  rectory  and  parish  of  Boddington, 
otherwise  Domington,  was  not  a  parish  properly 
speaking,  in  civil  matters.  Each  of  the  townehips 
or  hamlets  of  JDoddington,  March,  Wimblington, 
and  Benwick  stood  alone,  each  making  its  own 
poor  rate  and  highway  rate,  and  having  its  own 
overseers  of  the  poor  and  snrvevors  of  nighways. 
The  ratepayers  or  March  held  their  own  vestry  at 
March,  ana  the  ratepayers  of  the  other  townships 
or  hamlets  their  own  vestry  at  Doddineton  as 
occasion  required.  The  rector  of  Doddington 
officiated  whenever  he  thought  proper  at  the 
Chapel  of  March.  March  had  separate  church- 
wardens and  a  church  rate  confined  to  March. 
The  church  rates  were  ordinarily  headed  as  for 
the  hamlet  of  March  and  as  made  by  the  inhabi- 
tants of  the  hamlet  of  March  for  tne  necessary 
repairs  of  the  church  or  chapel  in  the  said  hamlet. 
The  inhabitants  of  DoddiDgton  never  interfered 
in  these  vestries  but  in  like  manner  they  held 
their  own  vestries  at  the  church  at  Doddmgton 
without  any  intervention  on  the  part  of  the  inhabi- 
tants of  the  township  of  March. 

24.  Separate  churchwardens  were  appointed  at 
the  latter  vestries  by  the  name  of  the  church- 
wardens for  the  parish  of  Doddington.  The 
churchwardens  so  i^pointed  exercised  no  functions 
within  the  hamlet  of  Mig*ch.  There  is  only  one 
instance  on  record  of  a  church  rate  beinc  made  by 
the  vestry  held  at  Doddington  Church,  viz.,  in 
1736,  when  it  was  made  for  Doddineton  and 
Wimblington  only.  There  were  lands  called 
"Town  lands,"  vested  in  the  churchwardens  of 
Doddington,  the  revenues  of  which  were  applied 
to  the  repairs  of  Doddington  Church.  The  chapel 
of  Benwick  was  formerly  supported  by  voluntary 
contributions,  and  latterly  it  had  not  been  sup- 
ported at  all,  and  fell  down. 

25.  The  common  law  mode  of  electing  church- 
wardens has  always  prevailed,  in  the  election  of 
churchwardens  for  the  parish  of  Doddington,  viz , 
a  joint  appointment  where  there  was  no  difference, 
and  in  case  of  difference,  the  appointment  of  one 
churchwarden  by  the  rector  and  the  election  of  the 
other  by  the  parishioners. 

26.  At  the  vestries  holden  at  March  the  custom 
was  for  the  inhabitants  of  March  to  choose  two 
churchwardens  for  that  hamlet.  This  custom  was 
the  subject  of  litigation  in  1782,  and  a  trial  was 
had  at  the  assizes  for  the  county  of  Camlnridge  in 
that  year  which  resulted  in  a  verdict  establishing 
the  custom.  The  churchwardens  of  March  were 
always  sworn  in  at  the  same  time  and  place  as  the 
churchwardens  of  Doddington,  and  acted  eaa  officio 
as  overseers  of  the  poor  for  March. 

27.  In  1856  an  Act  was  passed  to  amend  the 
said  Act  of  1847,  and  it  is  agreed  that  either  party 
may  refer  to  a  Queen's  Printer's  copy  thereof 
should  it  become  material  to  do  so. 

28.  On  the  death  of  the  Bev.  Algernon  Peyton 
in  1868,  the  defendant  was  presented  to  the  rectory 
of  March. 

29.  A  vestry  for  the  parish  of  March  was  duly 
held  on  the  19th  April  1870,  the  defenduit  being 
in  the  chair.  It  is  unnecessary  to  detail  the  cir- 
cumstances which  led  to  the  present  proceedings, 
as  it  is  agreed  by  the  parties  that, 

30.  The  question  for  the  opinion  of  the  court  is 
whether  the  parishioners  of  the  said  parish  of 
March  have  a  ri^ht  to  elect  both  churchwardens. 
If  the  opinion  of  the  court  shall  be  in  the  affirma- 
tive, judgment  shall  be  entered  by  the  Crown, 


with  costs,  and  a  peremptory  writ  of  numdoflnuB 
may  issue.  If  the  opinion  of  the  oourt  shall  be 
in  the  negative,  judgment  shall  be  entered  for  the 
defendant,  with  costs,  the  court  to  have  power  to 
draw  inferences  of  the  &ct. 

Nov.  12,  lS7S.—Btdwer,  Q.C.  (with  him  F.  JIf. 
White)  for  the  prosecutor. 

PrideatM,  Q.C.  (with  him  MelrUyre,  Q.C.)  fortiie 
defendant. 

The  following  authorities  were  referred  to : 
Reg»  V.  Mar9h,5  A.  &  EL  468 ; 
Reg,  V.  NoHh  Biding  of  rorkthire,  6  A.  A  KL8$3 ; 
Anon,  2  Bolle'a  Bep.  265 ; 
Jam  v.  Harris 1 1  Le€*8  Beps.  146 ; 
Craven  v.  Sanderson,  7  A.  A  EL  880 ; 
Stead  V.  Beaton,  4  T.  B.  669. 

Cur.  adv.  vuU. 

Feb.  16, 1874. — ^The  court  differing  in  opinion, 
the  following  judgments  were  now  deliverea : 

QuAiN,  J. — This  is  a  special  case  in  a  proceeding^ 
by  mandanvue,  stated  for  the  purpose  of  obtaining^ 
the  opinion  of  the  court  on  tne  question  whether 
the  inhabitants  of  the  rectory  or  parish  of  March, 
in  the  county  of  Cambridge,  have  tne  right  to  ele<^ 
both  the  churchwardens  for  that  parish.  It  appears 
from  the  case  that  the  parish  of  March  is  a  nevr 
rectory  or  parish  created  under  an  Act  of  Parlia- 
ment which  was  passed  in  the  year  1847  for  the 
purpose  of  dividing  the  parish  of  Doddington  into 
three  separate  and  distinct  parishes,  and  endowing 
the  same  out  of  the  revenues  of  the  old  parish. 
By  the  5th  section  of  that  Act  it  is  enacted  that 
'*two  fit  and   proper    persons    shall  be  chosen 
churchwardens  for  each  such  parish  when  such 
division  shall  have  taken  effect,  at  the  same  time 
and  in  the  same  manner  as  churchwardens  are  now 
chosen  and  appointed  for  the  said  parish  of  Dod- 
dington, the  rector  of  each  of  the  said  new  rec- 
tories exercising  the  same  rights  and  powers  in 
the  appointment  of  such  churchwardens  or  one 
of    them    as    the    rector    of  the   said   rectoiy 
of  Doddington  now  exercises."    It  appears,  there- 
fore, in  the    first    place,    that   it  was   not  the 
intention  of  the  Act  to  alter  in  the  new  .parishes 
the  mode  of  choosing  churchwardenH  from  the 
manner  in  which  they  were  chosen  in  the  old 
parish;  they  were  to  be   elected  as  they  were 
elected  before.    Nor  was  it  the  intention  to  con- 
fer on  the  rectors  of  the  new  parishes  any  powers 
in  the  appointment  of  churchwardens  in  those 
parishes  which  the  rector  of  the  old  parish  did 
not  possess.    If  the  choice  or  election  of  church- 
wardens in  the  old  parish  was  regulated  by  any 
custom  or  usage,  that  custom  or  usage  is  pre- 
served, and  is  to  be  applied  to  the  new  parishes 
respectively  in  the    same    manner   that  it  was 
applied  to  the  old  parish.    It  therefore  becomes 
necessary  to  inquire  in  what   manner   church- 
wardens were  chosen  and  appointed  for  the  old 
parish  of  Doddington.    It  is  stated  in  the  case 
that  the  parish  of  Doddington .  before  the  Act  of 
1847  comprised  the  township  of  Doddington,  the 
township  or  hamlet  of  March,  and  the  hamlets  of 
Wimblington   and    Benwick.     The  township  of 
March  was  the  largest  division,  and  comprised 
more  than  half  the  parish.    The  parish  cnarch 
was  situate  in  the  township  of  Docidington ;  but 
there  was  a  chapel  in  March,  where  all  the  usaal 
services  of  the  church  were  performed  by  a  carate 
appointed  by  the  rector  of  Doddington.   The  rector 
also  appointed  the  parish  clerk  of  March  ;  bat  in  all 
other  respects  the  township  of  March'enjoyed  all  the 
rights  and  privileges  of  a  separate  parish.    The 
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hamlet  or  township  of  Maroh  held  its  own  vestry  and 
had  separate  churchwardens  who  acted  ex  officio  as 
overseers  of  the  poor  for  March,  and  a  church-rate 
confined  to  March.      The  custom   was   for  the 
inhabitants  to  dioose  two  churchwardens  for  that 
hamlet.    Paragraph  26  of  the  case  states  that  this 
custom  was  the  subject  of  litigation  in  the  year 
1782,  which  resulted  in  a  verdict  establishing  the 
custom.     The  inhabitants  of    the    township    of 
Doddington  (or  it  may  be  of  Doddineton,    Wiin- 
blington,  and  Benwick  combined),  held  their  own 
vestries  at  Doddington  church  without  any  inter- 
vention on  the  part  of  the  inhabitants  of  March. 
At  those  vestries  separate  churchwardens  were 
appointed  by  the  rector  and  inhabitants  jointly 
when  there  was  no  difference,  and   in  case  of 
difference  the  rector  appointed  one  and  the  in- 
habitants the  other.    These  churchwardens  were 
called  "churchwardens  for  the  parish  of  Dodding- 
ton,*' but  thev  exercised  no  functions  whatever 
within    the    hamlet    of  March.       It    seems    to 
me   not    clear   from    the    case    (paragraph    23), 
whether  separate    churchwardens    were    elected 
for    the  hamlets   of  Wimblington  and  Benwick, 
but     this    point    does    not    affect    the    argu- 
ment.    It  is  well  established  that  the  mode  of 
electing  churchwardens  is  regulated  by  custom, 
and  in  the  absence  of  special  custom,  they  are 
elected  by  the  rector  and  inhabitants  jointly,  or  in 
case  of  difference,  the  rector  appoints  one  and  the 
inhabitants  the  other.    The  custom  varies  very 
much  in  different  places.    According  to  the  pre- 
vailing custom  both  churchwardens  mav  be  elected 
by  the  inhabitants  at  large,  or  by  a  select  vestry, 
or  separate  churchwardens   may  be  elected    by 
different  parts  of  a  parish,  or  there  may  be  a 
custom  for  the  outgoing  churchwardens  to  nomi- 
nate their  successors.    In  the  parish  of  Berkeley, 
mentioned  in  Bex  v.  Marsh  (5  A.  &  El.  468),  there 
were  four  districts    called  tithings,  which  each 
nominated  a  separate  churchwarden,  who,  after 
his  appointment,  uniformly  acted  for  and  within 
his  own  district  only.     The  parish  church  was  in 
the  tithing  of  Berkeley,  and  there  was  a  chapel  of 
ease  in  the  tithing  of  Ham.    Each  of  the  tithings 
had  separate  poor  rates  and  separate  overseers. 
The  question  arose  in  that  case  whether  a  church- 
warden elected  by  one  of  the  tithings  was  a  church- 
warden of  the  parish  of  Berkely,  and  it  was  held 
he  was.    In  delivering  the  judgment  of  the  court. 
Lord  Denman  says : "  Generally  speaking  the  church- 
warden is  peculiarly  and  emphatically  a  parish 
officer.    The  nomination  may  be  (not  unusually  is) 
by  a  portion  of,  or  even  by  a  person  in,  the  parish  ; 
but  the  office  is  not  thereby  affected.    He  is  still 
of  and  for  the  parish.    We  think  that  this  may 
be  considered  as  a  somewhat  unusual  case  of  sepa- 
rate appointment   and    separate  acting   without 
affecting  the  proper  and  legal  character  of  church- 
wardens."    Li  tlie  more  recent  case  of  Bremn&r 
V.  HuU  (L.  Bep.  1  C.  P.  748),  there  is  another  in- 
stance of  the  different  townships  of  a  parish  elect- 
ing separate  churchwardens;    and  in  one  of  the 
townships  the  mode  of  electing  was  different  from 
the  rest;    but  all  the  churchwardens  when   so 
elected  were  churchwardens  for  the  parish.    It 
seems  to  me,  therefore,  that  we  are  bound  to  hold, 
following  the  case  of  Rex  v.  Marsh  (uhi  sup,),  that 
the  churchwardens  elected  by  the  rector  and  the 
inhabitants  of  the  township  of  Doddington,  and 
the  churchwardens  elected  by  the  inhabitants  of 
the  township  of  March,  together  constitute  the 


four  churchwardens  for  the  parish  of  Doddington, 
or  at  least  represent  that  wnole  parish  as  church- 
wardens.   The  difficulty  then  arises,  how  are  those 
different  modes  of  election  to  be  applied  to  the  new 
parishes  in  accordance  with  sect.  5  r    I  think  that, 
considering  it  was  not  the  intention  of  the  Act  to 
alter    the    mode  of   electing   churchwardens   in 
the  new  parishes  from  that  which  prevailed  in 
the  old,  and  that  the  new  parish  of  March  is  con- 
tinuous with  the  old  hamlet  or  township  of  March, 
and  that  there  are  no  words  in  the  Act  which  either 
expressly  or  by  necessary  implication  abdlish  the 
old  custom  of  electing  churchwai*dens  which  pre- 
vailed in  March  before  the  passing  of  the  Act,  the 
only  way  of  carrying  out  the  intention  of  the  Act 
is  by  construing  the  5th  section  as  enacting  that 
the  churchwardens  of  the  new  parishes  shall  be 
elected  in  the  same  manner  as  they  were  elected 
in  the  corresponding  divisions  or  districts  of  the  old 
parish  before  the  separation.  The  latter  part  of  sect. 
5  seems  to  point  to  the  same  conclusion  oy  enacting 
that  the  rector  of  each  of  the  said  new  parishes 
shall  exercise  the  same  rights  and  powers  in  the 
appointment  of  such  churchwardens  as  the  Bector 
of  Doddington  now  exercises.    Now  the  Bector  of 
Doddington  did  not  exercise  any  rights  or  powers 
in    appointing    or    electing    the    churchwardens 
elected  in  the  old  hamlet  of  March,  and  I  think 
that  the  Act  does  not,  and  did  not  intend  to,  confer 
on  the  new  Bector  of  March  any  greater  powers 
than  the  old  rector  had  or  exercised  in  tne  old 
hamlet.     Sect.  22,  relating  to  the  appointment  of 
churchwardens  in  any  new  or  additional  parish  to 
be  framed  under  the  Act,  seems  to  me  also  to  show 
that  the  intention  of  the  Act  is   that  the  new 
churchwardens  were  to  be  elected  in  the  same 
manner  as  they  had  been  theretofore  elected  for 
the  district  "  out  of  which  such  new  parish  may 
have  been  taken."    Lastly,  a  strong  argument  in 
favour  of  this  construction  of  the  Act  was  based  on 
the  language  of  sect.  6.    What  is  the  meaning  of 
the  expression,  '*  the  present  churchwardens  of 
Doddington,*^  as  used  in  that  section?    The  object 
of  the  section  is  that  the  churchwardens  in  office  at 
the  time  when  the  division  took  effect  should  remain 
in  office  to  the  end  of  their  year,  notwithstanding 
the  division.    Now  if  the  expression  "  the  present 
churchwardens  of  Doddington"  applies   only  to 
the  two  churchwardens  appointed  by  the  rector 
and  township  of  Doddington,  then  the  church- 
wardens for  March  might  be  superseded  in  the 
middle  ot  their  year  of  office,  for  the  section  ex- 

Eressly. enacts  that  the  present  churchwardens  of 
doddington  shall  continue  in  office  and  perform 
all  the  necessary  acts  and  duties  as  churchwardens 
relating  to  the  three  separate  and  distinct  parishes 
(therefore  including  March)  after  the  division 
shall  have  taken  effect  to  the  end  of  their  year. 
This  appears  to  me  directly  at  variance  with  the 
intention  of  the  section,  which  manifestly  is  that 
all  things  as  regards  the  churchwardens  and  the 
church  rate  should  remain  in  statu,  quo,  notwith- 
standing the  division  of  the  old  parish,  until  the 
end  of  the  year.  But  if  the  expression  "  the 
present  churchwardens  of  Doddington  "  includes, 
as  I  think  it  does,  all  the  churchwardens,  those  ap- 
pointed by  the  t^ownship  of  March  as  well  as  those  ap- 
pointed by  the  rector  and  the  township  of  Dodding- 
ton, that  construction  of  the  section  gives  full  effect 
to  what  appears  to  me  to  be  the  object  and  intention 
of  the  Act  of  Parliament.  It  is  a  well  known  rule 
of  construction  that  affirmative  words  in  statutes 
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do  not  take  away  a  former  cuBtom  (Co.  Litt. 
115a ;  Com.  Dig.  Parliament  B.  24.)  In  the  Mayor 
of  Leicester  ▼.  Burgess  (5  B.  &  Ad.  24^)  it  was 
held  that  the  Licensing  Act  for  permitting  and 
regolating  the  general  sale  of  beer,  although  it 
in  words  enabled  all  persons  in  England  to 
sell  beer  subject  to  the  condition:}  imposed  by 
that  Act,  did  not  supersede  the  custom  of  a 
borough  that  no  person  should  cany  on  the  trade 
of  an  alehouse  keeper  therein,  who  was  not  a 
burgess.  In  the  present  case  there  was  an  ancient 
custom  for  the  mhabitants  of  the  township  or 
hamlet  of  March  to  elect  both  churchwardens. 
The  statute  of  1847  was  passed  solely  for  the 
purpose  of  converting  the  former  hamlet  into  a 
separate  parish.  I  think  that  such  an  ancient 
custom  cannot  be  abolished  by  any  (if  I  may  use 
the  expression)  side  wind  or  by  an  ambiguous 
or  inddental  expression;  and  I  think,  therefore, 
that  in  the  absence  of  any  express  words  in  the 
statute  (and  I  find  none),  abohshing  the  ancient 
custom  of  electing  churchwardens,  the  old  custom 
must  be  considered  to  exist  in  the  new  parish  as  it 
did  in  the  old  hamlet.  For  these  reasons  I  think 
that  the  parishioners  of  the  parish  of  Mu^ 
have  the  sole  right  to  elect  both  churchwardens. 

The  judgment  of  Blackburn  and  Archibald,  JJ., 
was  delivered  by  Blackbubn,  J. — The  question  in 
this  case  depends  entirely  on  the  construction  to 
be  put  on  the  5th  section  of  the  statute,  10  Vict, 
c.  3.  I  think  that  we  are  bound  to  ^ve  effect  to 
the  intention  of  the  Legislature,  which  we  are  to 
collect  from  the  words  used,  as  they  should  be 
understood  with  reference  to  the  facts  respecting 
which  that  laoguage  is  used.  It  appears  that  the 
rectory  and  parish  of  Doddington  was  a  very 
extensive  one,  comprising  four  townships,  Dod- 
dington, March,  Wimblmgton,  and  Benwick. 
The  parish  church  was  situated  in  Doddington 
township.  March  is  called  in  the  Act  the  town- 
ship, chapelry,  or  hamlet  of  March,  and  in  it 
was  a  consecrated  chapel  with  a  separate  grave- 
yard, in  which  service  was  performed  either  by 
the  rector  in  person  or  by  a  curate,  whom  he  ap- 
pointed. The  facts  afe  stated  in  the  23rd,  24tn, 
25th,  and  26th  paragraphs  of  the  case.  Those 
which  I  think  material  are,  that  a  vestry  was 
holden  at  the  parish  church,  at  which  the  inhabi- 
tants of  March  never  intervened,  but  at  which,  as 
I  understand  the  statement  in  the  case,  the  inhabi- 
tants of  all  the  rest  of  the  parish  did  attend.  At 
this  vestry  two  churchwardens  were  appointed  in 
the  common  method,  who  were  sworn  in 
and  bore  the  name  of  the  churchwardens  for 
the  parish  of  Doddington.  The  inhabitants 
of  March  held  their  own  vestry  at  March, 
and  there  two  officers  were  chosen  for  the  hamlet 
of  March.  It  is  not  distinctly  stated  by  what 
name  they  were  called.  They  were  chosen  by  the 
inhabitants  of  March,  the  rector  having  no  voice 
in  their  appointment.  This,  though  not  the  ordi- 
nary mode  of  appointing  ecclesiastical  officers,  is 
perfectly  good  by  custom.  The  churchwardens  of 
the  parish  of  Doddington  never  performed  any 
duties  within  March.  The  two  officers  chosen  by 
the  inhabitants  of  March  did  not  perform  any 
duties  in  any  part  of  the  parish  not  included  in 
March.  Separate  church  rates  were  made  which 
it  is  stated  were  ordinarily  headed  "for  the 
hamlet  of  March,"  and  I  infer,  though  it  is  not 
distinctly  stated,  that  the  officers  were  called 
churchwardens  for  the  hamlet  of  March.    Certainly 


they  were  not  called  churchwardens  for  the  parish 
of  Doddington.  Such  being  the  state  of  things 
the  Legislature  enacted  that  in  future  there  should, 
for  ecclesiastical  purposes  be  three  distinct  parishes, 
each  being  a  mstinct  rectory— one  coextensive 
with  the  township  of  Doddington  and  township  of 
Wimblington,  to  be  called  the  parish  and  rectory 
of  Doddmgton;  another  coextensive  with  the 
township,  chapelry,  or  hamlet  of  March  to  be 
called  the  parish  and  rectory  of  March;  azid 
a  third  coextensive  with  the  hamlet  of  Benwick, 
to  be  called  the  parish  and  rectory  of  Benwiok. 
The  Legislature  then,  in  sect.  5,  proceed  to  pro- 
vide for  the  election  of  churchwardens  in  each  of 
these  three  new  parishes.  It  seems  to  me  that  there 
are  several  schemes,  either  of  which  might  rea- 
sonably have  been  adopted.  The  Legislature 
might  have  provided  that  in  each  of  the  three 
new  parishes  the  churchwardens  should  be  chosen 
according  to  the  mode  which  prevails  of  common 
right  where  there  is  no  custom.  Or  they  might 
have  said  that  the  churchwardens  in  the  new 
parish  of  March  were  to  be  chosen  according  to 
the  custom  which  prevailed  in  the  election  of  the 
churchwardens  for  that  hamlet,  and  the  church- 
wardens for  the  other  two  new  parishes,  acoord* 
ing  to  the  custom,  if  any,  which  prevailed 
in  the  election  of  the  churchwardens  for  the  old 
parish  of  Doddington.  But  instead  of  adopting 
either  of  those  schemes,  and  expressing  it  clearly, 
the  Legislature  have  used  the  language  whidi 
has  been  already  read  by  my  brother  Quain.  It 
is  worth  noticing  that  the  existence  of  the  church- 
wardens for  the  hamlet  of  March  is  not  mentioned 
in  the  Act.  Perhaps,  when  passing  the  Bill  the 
custom  in  the  election  of  the  churchwardens  for 
the  hamlet  was  overlooked,  and  it  was  not  dis- 
tinctly known  what  the  custom  as  to  the  election 
of  the  churchwardens  for  the  parish  was.  But 
whatever  may  have  been  their  motive  in  using 
such  language  we  must  construe  it.  And  I  regret 
to  say  that  this  language  is  so  far  from  clear 
that  there  is  a  d^erence  in  our  opinions 
as  to  its  meaning.  I  think  it  means  that  the 
churchwardens  for  all  the  three  new  parishes 
were  to  be  elected  in  one  way,  that  being  the  way 
in  which  the  churchwardens  for  the  old  parish 
were  elected.  I  cannot  agree  with  my  brother 
Quain  in  thinking  that  the  churchwardens  for  the 
hamlet  of  March  were  in  any  sense  of  the  words 
churchwardens  for  the  parish  of  Doddington.  In 
the  case  of  Bex  v.  Marsh  (5  A.  &  EL  468),  it 
appeared  that  the  parish  of  Berkley  was  divided 
into  four  tithings.  Berkley  town,  Alkington,  and 
two  others,  &ch  of  which  maintained  its  own  poor. 
The  parish  of  Stanley  St.  Leonards  adjoined  the 
parisn  of  Berkley,  and  there  was  a  dispute 
whether  the  appellant's  lands  were  situated  in  the 
township  of  Alkington,  and  so  in  the  parish  of 
Berkeley,  or  in  the  parish  of  Stanley  St.  Leonards. 
The  Inclosure  Commissioners,  acting  under  the 
41  Geo.  3,  c.  109,  had  determined  that  the  lands 
were  in  the  parish  of  Stanley  St.  Leonards,  bat 
in  order  to  make  their  determination  valid  it  was, 
by  the  3rd  section,  necessary  that  a  notice  should 
be  left  at  the  abode  "  of  one  of  the  churchwardens 
or  overseers  of  the  poor  of  the  respective  parishes." 
There  was  no  overseer  of  the  poor  for  the  parish 
of  Berkley.  The  peculiar  custom  of  the  parish 
of  Berkley  was  that  the  inhabitants  of  each 
tithing  separately  elected  an  officer.  All  four 
officers    were    sworn   in    as    churchwardens   of 
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the  parish,  but  by  oustom  each  performed  all 
ordinary  acts  withm  his  own  tithing,  without  any 
intervention  by  the  other  churchwardens.  And 
the  question  for  the  court  was  whether  the  church- 
warden elected  by  the  inhabitants  of  Berkeley 
town,  and  so  sworn  in  and  admitted  as  church- 
warden for  the  palish  of  Berkeley,  was  a  proper 
person  on  whom  to  serve  the  notice  relating  to  the 
boundary  of  a  portion  of  the  parish  of  Berkeley 
not  in  the  tithing  of  Berkeley  town.  The 
court  decided  that  ne  was.  That  would  be  an 
authority  for  saying  that,  within  the  meaning  of 
41  Geo.  3,  c.  109,  the  churchwardens  elected  by  the 
inhabitants  of  Doddington  (exclusive  of  March), 
and  sworn  in  as  churchwardens  for  the  parish  of 
Doddington  were  churchwardens  for  the  whole 
parish,  out  I  cannot  see  that  it  is  anyway  estab- 
lished that  the  churchwardens  elected  by  the 
ixdiabitants  of  a  hamlet,  and  sworn  in  and  acting 
for  tiiat  hamlet,  are  to  be  in  any  sense  considered 
as  (diurchwardens  for  the  parish.  But  I  think  it 
is  not  necessary  to  determine  whether  the  church- 
wardens for  the  parish  of  Doddington  were  really 
diurchwardens  for  the  whole  parish  or  not,  for 
they  were  so  called ;  and  having  attained 
that  name  by  prescription,  they  would  properly 
use  it  even  m  strict  pleadings:  (see  Head  v. 
Henton,  4  T.  B.  699).  And  I  think  that  primd 
facie  at  least,  the  Legislature  in  using  this 
name  mean  the  officers  designated  by  that  name. 
And  I  am  the  more  inclined  to  this  construction, 
because  it  would  have  been  easy  to  say  that  the 
churchwardens  for  March  rectory  should  be  elected 
according  to  the  custom  prevaihng  in  the  election 
of  the  churchwardens  for  March  chapelry  if  that 
waa  tiie  intention  of  the  Legislature,  whilst  in 
order  to  put  the  meaning  on  sect.  5  that  is  con- 
tended for,  it  is  necessary  to  interpolate  words  and 
read  instead  of  "  in  the  same  manner  as  church- 
wardens are  now  appointed  for  the  said  parish  of 
Doddington,"  "are  now  appointed  to  act  for  the  por- 
tions of  the  said  rectory  oi  Doddington,  of  which  the 
said  new  rectories  respectively  are  composed,"  or 
some  similar  words,  for  which  I  think  we  have  no 
warrant.  I  do  not  think  that  the  6th  section 
raises  any  difficulty.  The  earlier  part  of  the  sec- 
tion is  quite  sufficient  to  make  good  all  acts,  if 
any,  done  bv  the  churchwardens  wr  the  hamlet  in 
the  interval  between  the  creation  of  the  new 
parish  of  March  and  the  election  of  the  new 
churchwardens  for  that  parish.  And  the  omission 
of  any  mention  of  these  churchwardens  for  the 
hamlet  in  the  latter  part  of  the  section  tends  to 
strengthen  my  conjecture  that  the  existence  of  these 
officers  was  for  the  moment  overlooked.  Nor  can 
I  see  that  the  22nd  section  affects  the  question  in 
any  way.  I  have,  therefore,  come  to  the  conclusion 
that  the  question  ought  to  be  answered  in  the 
negative,  and  judgment  entered  for  the  defendant 
accordingly.  In  tnis  judgment  my  brother  Archi- 
bald agrees.  The  judgment  will,  therefore,  be 
entered  for  the  defendant. 

Judgment  far  the  defendant 
AttOTRejE  for  prosecutor,  Merediths,  Boherte,  and 
MiOe. 


COUBT  OF   COMMON   FJ^EAS. 

Beported  by  Ethssivotov  Sxitb  and  J.  M.  Lilt,  £iqxB., 

fiazrlgters-at-Law. 


AprU  16  and  18, 1874 

Hamkond  v.  Thb  Vestbt  of  thi  Pa&ish  or 

Si.  Paitcbas. 

MetropoUtan  Mcmagement  Act  1855  (18  ^  19  Vict, 

c.  120),  M.  68,  69,  72,  82, 125— Ow<y  of  vestry  as 

to  cleaning  of  sewers — Damage  caused  by  im* 

known  sewer — Oonstruction  of  statutes  imposing 

duty  v/pon  public  body, 

A  vestry  constituted  under  the  Metropolitan  Manage' 

ment  Act  1855  are  bound  only  to  use  reasonable 

care  to  hem  the  sewers  by  thai  Act  vested  in  them 

properly  cteanred,  cleansed,  and  emptied,  and  are 

not  bound  so  to  keep  such  sewers  in  aU  events. 

By  sect.  69  of  the  Metropolitan  Management  Act 

1855  the  defendants  were  bound  from  time  to  time 

to  repair  and  maintain  a  certain  sewer,  which 

by  bemg  blocked  up  caused  damage  to  theplaintijf*s 

health  and  premises.    By  sect.  72  the  defendants 

**  shall  coAJkse  "  the  said  sewer  "  to  be  constructed, 

covered,  and  kept  so  as  not  to  be  injuriot^  to 

health,  and  to  be  properly  cleared,  deansed,  and 

emptied."    By  sect.  82  the  defendants  m>ay  inspect 

any  drain  vnthin  their  parish,  and  by  sect.  125 

mew  appoint  scavengers  for  the  "  cleansing  out 

ana  emptying  "  of  su^h  drains. 

The  jury  fotmd  that  the  sewer  which  ca/used  the 

dcAnage  and  the  obstruction  thereto  were  alike 

unknown  to  the  defendants,  and  thai  the  sewer 

might  have  become  known  to  them  by  the  exer- 

cise  of  reasonable  care,  btU  that  the  obstruction 

might  not. 

Held  thai  the  defendants  were  not  liable  except  in 

the  absence  of  reasonable  care,  and  thai  the  find" 

ings    of    the  jury  negalived    the    absence     of 

reasonable  care,  and  a  rule  to  enter  a  verdict  for 

the  defendants  m,ade  absolute. 

Per  Brett,  J, — Where  a  stalule  imposes  a  duty  on  a 

public  body  in  any  but  dear  and  unambiguous 

terms,  such  a  duly  is  not  absolute,  but  only  a  duty 

to  use  reasonable  care. 

Declaration  that  a  certain  sewer  and  barrel  drain 

were  Tested  in  the  defendants,  and  the  plaintiff 

was  possessed  of  premises  near  thereto,  and  the 

defendants  did  not  keep  the  said  sewer  and  barrel 

drain  properly  cleansed,  whereby  these  became 

choked  up  and  overflowed  with  foul  water  and 

other  filth,  which  flowed  into  and  over  the  premises 

of  the  plaintifi*,  whereby  the  said  premises  were 

much  mjured,  together  with  certam  plant,  &c., 

then  being  in  and  near  the  said  premises,  and  the 

plaintiff  lost  the  use  and  enjoyment  of  the  same, 

and  whereby  the  plaintifi*  suffered  much  damage 

through  loss  of  trade,  and  whereby  the  plaintiff 

was  much  injured  in  his  health,  and    incurred 

expense  for  medicines,  &o. 

fleas  flrst,  not  guilty  by  Statute  25  &  26  Vict, 
c.  102,  s.  106(a);  and  secondly,  not  possessed. 
Issue  thereon. 

The  cause  came  on  to  be  tried  before  Bovill, 
C.  J.,  and  a  special  jury  at  the  Middlesex  Sittings, 
after  Trinity  Term  1873,  when  the  follo^ring  fikcts 
appeared  in  evidence :  The  plaintiff  was  a  licensed 
victualler,  carrying  on  business  at  the  Elephant 

(a)  By  25  &  26  "Viot.  o.  10^  8.106,ooe  month'g  notioe  is 
to  be  given  before  commenoiiig  an  action  against  a  vestry. 
Notioe  of  action  was  given  and  admitted,  so  th%t  the 
d^ence  became  one  of  **  not  guilty  "  only. 
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and  Castle,  No.  1,  Kin^*B-road,  St.  Pancras.  The 
defendants  were  the  vestry  of  the  Parish  of  St. 
Pancras,  having  the  sewers  of  the  parish  vested  in 
them  as  such  vestry  by  the  18  &  19  Yict.  c.  120 
(The  Metropolitan  Management  Act  1855).,  s.  68(a) 
The  Elepnant  and  Castle  is  situate  on  the  west 
side  of  King's-road,  St.  Pancras,  just  opposite  the 
Vestry  Hall.  Adjoining  it  are  two  cottages  of 
which  the  plaintm  was  lessee  and  which  were 
Qccupied  by  his  tenants.  The  Elephant  and  Castle 
was  entirley  drained  by  means  of  a  brick  drain 
rimning  through  the  yard  at  the  back  of  the  pre- 
mises, and  communicating  with  and  draining  the 
two  cottaees  also.  This  brick  drain,  afber  passing 
through  tne  plainti£E*s  premises,  joins  an  18in.  bar- 
rel drain  runningnnder  a  building  on  the  adjoining 
premises  which  are  a  timber  yard.  The  outlet  of 
this  barrel  drain  is  in  the  King's-road  main  sewer, 
and  the  barrel  drain  conveyed  tne  plaintifTs  sewage 
into  the  main  sewer  of  the  defendants,  so  long  as 
both  the  brick  and  the  barrel  were  in  proper 
working  order.  The  cellar  of  the  plaintiff  having 
been  discovered  to  be  flooded  with  water  and  filth 
which  he  was  unable  to  remove,  the  foreman  of 
the  flushers  of  the  vestry  was  communicated  with, 
and  after  considerable  time  spent  in  searching  for 
the  manifest  impediment  to  the  proper  working  of 
the  drains,  it  was  found  that  the  brick  drain  was 
blocked  up  at  its  junction  with  the  barrel  drain  by 
hard  solid  matter,  upon  the  removal  of  which  the 
brick  drain  began  again  to  carry  off  the  sewage  of 
the  plaintiff^B  house.    The  nuisance  was  conse- 

(a)  Bt  18  A  19  Tict.  0.  120,  b.  68,  "  All  sewen  vested 
in  the  Metropolitan  Ckimmisrionem  of  Sewers  whioh  are 
■itnate''  in  the  pariBh  of  St.  Fancrae,  "  with  the  walls, 
grates,  works  ana  things  thereunto  appertaining,  and  the 
materials  thereof  with  all  rights  of  way  and  passage  nsed 
and  enjoyed  by  snoh  Commissioners  over  or  to  snoh 
sewers,  works  and  things,  and  all  other  rights  oonoeming 
or  inoiaent  to  snoh  sewers,  works  or  things,  shall  become 
vested  in  the  vestry  "  of  that  parish.  For  the  rights  of 
way,  &o.,  of  the  Metropolitan  Commissioners  of  Sewers 
see  il  A  12  Yict.  0. 112,  ss.  17,  48,  40,  and  50.  It  will  be 
seen  from  the  argnments  and  judgments  that  the  material 
seotions  of  the  Metropolitan  Management  Act  1855  (in 
additioB  to  a.  68)  were  ss.  69,  72, 82  Ai  125. 

Bjr  seot  69.  "  The  vestry  .  .  .  shall  from  time  to  time 
repair  and  maintain  the  sewers  nnder  the  Act  vested  in 
them ;  . . .  and  shall  oanse  to  be  made, repaired,  and  main- 
tained snoh  sewers  and  works,  or  snoh  diversions  or 
alterations  of  sewers  and  works,  as  may  be  neoeesary  for 
effeotoally  draining  their  parish  ..." 

By  seot.  72.  '*  Every  vestry  shall  oanse  the  sewers 
vested  in  them  to  be  eonstmoted,  covered  and  kept  so 
as  not  to  be  a  nnisanoe  or  injurious  to  health,  and  to  be 
properly  cleared,  deansed,  and  emptied,  and  for  the 
purpose  of  olearing,  cleansing,  and  emplnnng  the  same, 
they  may  construct  the  place  either  above  or  nnder 
ground,  snoh  reservoirs,  sluices,  engines,  and  other 
works  as  may  be  necessary. 

By  sect.  80.  "  It  shall  be  lawful  for  any  snoh  vestry 
or  for  their  surveyor  or  inspector,  or  such  other  person 
as  they  may  appoint,  to  inspect  any  drain  witmn  the 
parish  of  snoh  vestry,  and  for  that  purpose,  at  all 
reasonable  times  in  the  day  time,  after  twenty -four  hours' 
notice  in  writing  has  been  given  to  the  occupier  of  the 
premises  to  which  such  drain  is  attached,  or  left  upon  the 
premises,  or  in  case  of  emergency  without  notice,  to 
enter,  by  themselves  or  their  surveyor  or  inspector  and 
workmen,  upon  any  premises,  and  cause  the  ground  to 
be  opened  in  any  plaoe  they  think  fit,  doing  as  little 
damage  as  may  be." 

By  sect.  125.  "  It  shall  be  lawful  for  every  vestry, 
and  they  are  hereby  required  to  employ  and  appoint  a 
sufficient  number  of  persons,  or  to  contract  with  any 
company  or  persons,  .  .  .  for  the  cleansing  out  and 
emptying  of  sewers  and  drains,  in  or  under  houses 
or  places  within  their  parish  .  .  ." 


quently  abated,  but  not  before  the  plaintiff's  healih 
and  premises  had  suffered  considerable  damage. 
Interrogatories  administered  to  the  chief  surveyor 
of  the  defendants  had  disclosed  that  the  flusher  of 
the  vestry  "  found  the  cause  of  tbe  flooding  of  the 

n'  Qtiff*s  premises  to  be  the  stoppage  of  a  brick 
n  of  the  plaintiff's,  and  not  of  a  contieuoos 
sewer  at  its  junction  with  the  said  brick  Snan ; 
that  the  barrel  drain  was  found  to  be  a  common 
sewer,  although  it  was  not  known  to  be  such  before 
that  time ;  that  both  the  briok  drain  and  the  barrel 
drain  were  buried  out  of  sight,  and  until  the  stop* 
page,  the  defendants  had  no  means  of  ascertaining 
their  existence ;  and  that  the  defendants  had  not  at 
any  previous  time  cleansed,  flushed,  or  in  any  way 
interfered  with  either  of  the  drains. 

In  answer  to  five  several  questions  put  to  them 
by  the  learned  judge,  who  had  ruled  that  both  the 
briok  and  the  barrel  drain  were  sewers  within  the 
meaning  of  the  Act,  the  jury  found :  (1)  that  the 
brick  drain,  and  not  the  barrel  drain,  was  stopped 
up,  and  so  occasioned  the  damage ;  (2)  that  the 
vestry  did  not  know  of  the  existence  of  the  briok 
drain ;  (3)  that  the  existence  of  the  brick  drain 
might  have  been  known  by  the  exercise  of  reason- 
able care  and  inquiry ;  (4)  that  the  obstruction  was 
not  knofm  before  the  mischief  occurred ;  and  (5) 
that  it  could  not  have  been  known  by  reasonable 
care  that  the  obstruction  existed. 

A  verdict  then  passed  for  the  plaintiff  with  501. 
damages.  A  rule  was  afberwaros  obtained,  pur- 
suant to  leave  reserved  at  the  trial,  to  set  a-nide 
this  verdict  and  enter  a  verdict  for  the  defendants, 
or  a  nonsuit  on  the  ground  that  on  the  evidence 
given  at  the  trial,  and  on  the  finding  of  the  jury, 
no  liability  attached  to  the  defendants.  The  rule 
was  also  to  arrest  judgment  on  the  ground  that  no 
cause  of  action  was  stated  in  the  declaration,  and 
that  no  negligence  was  therein  alleged. 

PoioeUt  Q-0.  for  the  plaintiff,  now  showed  caose. 
— ^The  sewer  which  caused  the  damage  complained 
of  is  one  of  the  sewers  vested  in  the  defendants 
by  18  &  19  Yict.  c.  120,  s.  68.  By  sect.  69  they  are 
to  repair  all  sewers  vested  in  them,  by  sect.  72 
they  are  to  cause  such  sewers  to  be  kept  properly 
cleansed  and  emptied,  and  by  sect.  125  they 
may  appoint  scavengers  for  the  "  cleansing  and 
emptymg  out  of  sewers  and  drains."  The  emct  of 
these  sections  is  to  impose  an  absolute  liability 
upon  the  defendants.  [DsifKAif,  J.  (after  reading 
all  the  questions  put  to  the  jnry,  and  the  answers 
thereto) — ^AU  that  the  jury  find  is  that  ther 
might  have  knofm  of  the  brick  drain.  Brett,  J. 
— ^That  is  equivalent  to  a  finding  that  they  did 
know,  if  thtf  statute  imposes  an  absolute  duty. 
Is  it  contended  that  the  mere  fisust  of  the  drains 
being  out  of  order  makes  the  vestry  liable  ?]  It 
is  so  contended.  The  vestry  are  clutrged  with  a 
trust,  and  they  have  taken  no  trouble  to  execute  it 
properly.  It  became  a  part  of  their  duty  to 
ascertain  the  state  of  the  drainage.  [Bbbtt,  "J. — 
When  you  say  duty,  do  you  not  mean  a  duty  to 
take  reasonable  care  P  Denman,  J. — Under  whidi 
sections  does  an  absolute  dutv  arise?]  Under 
sects.  69  and  72.  [Bkett,  J. — ^The  vestry  are  not 
paid.]  But  they  are  not  personally  liable;  thej 
would  be  reimbursed  out  of  the  rates.  They 
have  neglected  a  statutory  duty.  In  Meek  v. 
Whitechapel  Board  of  Works  (1  F  &  F.  144), 
a  case  under  this  very  statute,  an  action 
was  brought  for  not  keeping  a  sewer  cleansed, 
and  Wilde,    B.,    said,    that   a   defence   of  con- 
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Hammond  v.  The  Ybstkt  ov  the  Pabish  op  St.  Fancras. 
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fcribatory  negligence  would  be  of  no  avail,  and 
looking  to  the  provisions  of  the  Act,  could  hardiv 
be  sustained.  "  The  Board  had  powers,*'  he  said, 
"to  enforce  the  removal  of  any  refuse  however 
caused ;  and  the  very  breach  of  duty  charged  was 
not  acting  on  those  powers."  [Babtt,  J. — Have 
you  no  cases  before  tne  court  itself  P]  Wilson  v. 
mayor  and  Corporation  of  Halifax  (L.  Bep.  3  Ex. 
114 ;  17  L.  T.  Bep.  N.  S.  660)  will  be  cited -on  the 
other  side,  but  that  case  is  distincmishable,  arising 
as  it  did  under  sect.  68  of  11  iS^  12  Yict.,  c.  63, 
which  gave  a  discretionary  power  to  the  de- 
fendants  in  that  case,  whereas  here  the  words  of 
sect.  72,  are  "  shall  cause."  [Denman,  J.  — 
Whether  a  sewer  be  injurious  to  health  is  a  matter 
of  opinion.  In  Wilson^a  case,  Kelly,  G.B.,  said, 
"  Should  a  case  arise  in  which  the  question  shall 
be  whether  sect.  68  of  the  Public  Health  Act  1848 
in4)08e8  upon  the  local  authority  the  liability  to 
be  sued  for  damages,  we  should  pause  before  we 
could  hold  that,  in  addition  to  the  well-established 
remedy  bv  indictment  every  individual  would  have 
a  right  of  action."  Brett,  J.,  referred  to  White- 
house  V.  Birmingham  Canal  Co,  (27  L.  J.  25,  Ex. ; 
30  L.  T.  Bep.  105,  150.)]  Whitehouse's  case  is 
distinguishable ;  the  defendants  there  were  doing 
the  work  imposed  upon  them;  the  defendants 
here  did  notning.  [Denman,  J. — Is  it  not  im- 
plied that  vrith  such  secret  things  as  drains,  there 
must  be  notice  of  the  existence  before  a  liability 
can  arise  P  Brett,  J. — The  declaration  is  launched 
upon  the  basis  of  an  absolute  duty.  The  case  of 
Meek  V.  Whitecha/pel  Board  of  Works  (ttbi  stw.), 
seems  to  support  your  view,  but  Brown  v.  Sar- 
gent (1  F.  &  F.  112),  may  perhaps  point  the  other 
way.] 

8ir  H.  James,  Q.G.  {Beasley  with  him),  for  the 
defendants,  supported  the  rule. — The  burden  of 
proof  is  upon  the  plaintiff,  who  is  bound  by  the 
findings  of  the  jury,  who  have  distinguished 
between  the  brick  and  the  barrel  drain.  Of  the 
brick  drain  the  Hlefendants  never  had  any  notice, 
as  it  did  not  appear  upon  the  plan  handed  to  them 
when  they  took  the  sewers  over  from  the  Metro- 
politan Comissioners  of  Sewers.  [Brett,  J. — Did 
not  the  third  finding  of  the  jury  mean  this — that 
by  looking  at  the  plan,  the  vestry  would  have  seen 
that  the  plaintiff*s  house  was  either  without  a  drain, 
or  was  drained  by  a  drain  which  ran  into  the 
barrel  drain  P]  The  defendants  would  have  seen 
trespassers  if  they  had  searched  the  plaintiff's  pre- 
mises for  drains.  Where  th^  know  of  a  drain 
they  may  inspect  it  under  s.  o2,  but  that  is  very 
difrerent  from  searching  for  one  which  they  do  not 
know  of.  If  they  had  ^one  to  the  premises  and 
made  enquiry,  tne  plamtiff  might  nave  refused 
either  to  answer,  or  to  allow  inspection.  It  is 
admitted  that  no  human  foresight  could  have  dis- 
covered the  obstruction,  and  as  for  the  word 
"  maintain  "  in  s.  69,  that  can  never  mean  that  the 
vestry  are  to  ensure  the  removal  of  all  obstructions. 
[Brett,  J. — Supposing  that  the  plaintiff  had  known 
of  the  obstruction,  was  he  bound  to  give  notice 
of  it  to  the  defendants?]  It  is  conceived  so, 
at  least  if  he  knew  that  the  defendants  could 
not  know  of  it.  [Denman,  J. — It  is  a  strong 
point  for  the  defendants  that  the  legislature  could 
not  have  intended  the  smelling  every  day  at  a 
man's  drains.  Brett,  J. — If  you  read  **  shall  keep  " 
in  8.  72,  as  *'  shall  use  care  to  keep  "  do  you  not 
alter  the  meaning  of  words  P]  In  Com.  Dig. 
(Action  siMT  case  B.)  it  is  said  that  au  action  on  thd 
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case  does  not  lie  where  a  man  has  not  sufficient 
notice  of  his  duty.  There  is  no  nievis  rea  here ;  an 
indictment  would  not  have  lain.  Sect.  82  pre- 
supposes a  knowledge  of  the  existence  of  a  drain. 
[Brett,  J. — That  section  is  against  you :  •could  not 
the  defendants  have  gone  on  the  premises  of  the 
plaintiff  under  that  section?]  It  is  conceived 
noti  They  could  only  have  gone  there  for  the 
purpose  of  inspecting  a  known  drain.  They  also 
cited 

Readhead  v.  Midlomd  Railwa/y  Company,  L.  Bep. 
4  Q.  B.  879;  88  L.  J.  169,  Q.  6. ;  §0  L.  T.  Bep. 
N.  8.  628 : 

Mersey  Docks  Trustees  v.  Qtbhs,  85  L.  J.  126,  Ex. ; 
L.  Bep.  1 E.  &  I.  App.  93 ;  14  L.  T.  Bep.  N.  S.  677 ; 

Sutton  V.  Clarke,  6  Taunt,  29. 

and  distinguishing 

Brovm  v.  Sargent  (uhi  su/p,) ; 

Meek  v.  Whiteehapel  Board  of  Works  (ubi  sup.) ; 
and 

Whitehouse  v.  Fellowes,  80  L.  J.  805,  C.  P. ;  4  L.  T. 
Bep.  N.  S.  177 ;  12  C.  B.,  N.  S..  765. 

on  the  ground  that  in  all  these  latter  cases  the 
defendants  had  been  guilty  of  negligence,  con- 
tended that  to  impose  upon  the  vestry  the  duty  to 
keep  the  sewers  clear  in  all  events  would  be  like 
imposing  upon  a  blind  man  the  duty  to  read  and 
write. 

Our.  adv,  vuU, 

Brett,  J. — ^This  was  an  action  against  a  vestry 
brought  by  the  plaintiff  to  recover  damages  for  an 
injury  sustained  by  him  by  reason  of  water  flow- 
ing into  his  cellar  from  a  certain  drain,  and  the 
plaintiff  sought  to  maintain  hi?  action  upon  the 
authority  of  s.  72  of  the  Metropolitan  Manage- 
ment Act  1866  (18  &  19  Vict.  c.  120),  by  which 
section  the  vestry  **  shall  cause  the  sewers  vested 
in  them  to  be  properly  cleared,  cleansed,  and 
emptied."  It  was  contended  for  the  plaintiff  that 
this  section  imposed  an  absolute  duty  to  keep  the 
sewers  clear,  cleansed,  and  emptied,  and  that  by 
reason  of  the  sewers  not  havmg  been  so  kept, 
water  overflowed  into  his  cellar  causing  damage 
for  which  the  defendants  are  to  be  held  responsible. 
It  was  contended  for  the  defendants  that  the 
section  does  not  impose  upon  them  an  absolute 
duty  to  keep  the  sewers  clear,  cleansed,  and  emptied 
in  all  events,  but  only  a  duty  to  use  reasonable 
care  and  skill  to  keep  them  clear,  cleansed,  and 
emptied,  so  that  if  defendants  have  done  all  which 
reasonable  men  should  have  done,  they  are  not  to 
be  held  liable.  At  the  trial  a  verdict  passed  for 
the  plaintiff,  but  leave  was  reserved  to  the  defend- 
ants  to  move  to  set  this  verdict  aside  and  enter  a 
verdict  for  them,  if  upon  the  facts  and  findings  of  the 
]ury  the  court  should  be  of  opinion  that  the  verdict 
should  be  so  entered.  A  motion  was  made  accord- 
ingly, and  also  in  arrest  of  judgment  on  the  ground 
that  the  declaration  disclosed  no  cause  of  action. 
Now,  the  findings  of  the  jury  were  that  the  vestry 
did  not  know  of  the  existence  of  the  brick  drain 
which  caused  the  damage,  that  the  existence  of  it 
might  have  been  known  by  the  exercise  of  reason- 
able care,  that  the  vestry  did  not  know  of  the 
obstruction  which  caused  the  damage,  and  could 
not  have  known  of  it  by  the  exercise  of  reasonable 
care.  I  think  that  the  fact  of  the  existence  of  the 
brick  drain  not  biBing  known  to  the  defendants 
cannot  absolve  them,  because  the  jury  have  found 
that  they  might  have  known  of  the  existence  of 
that  drain  by  the  exercise  of  reasonable  care.  The 
case  must  stand  as  if  they  had  actually  known  of 
the  existence  of  the'  brick  drain.    I  think  also  that 
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upon  the  facts  and  findings  it  must  be  taken  that 
the  brick  drain  was  a  sewer,  for  the  reason  that 
it  drained  more  than  one  house ;  and  further,  that 
the  injury  complained  of  was  occasioned  by  this 
sewer  not  having  been  kept  clear.  Now  if  s.  72 
throws  an  absolute  duty  on  the  defendants,  t.e., 
the  obligation  of  a  guarantee  that  the  sewers  shall 
be  kept  clear,  cleansed,  and  emptied,  it  follows  that 
if  injury  occurs  by  reason  of  their  not  having  been 
so  kept,  the  defendants  are  liable  in  law  for  the 
consequences  of  that  injury.  The  question  there- 
fore for  the  court  to  decide  is  simply  this,  what  is 
the  meaning  of  s.  72  of  the  Metropolitan  Manage- 
ment Act.  1855  P  The  answer  to  this  question 
will  decide  both  points,  both  the  nonsuit  and  the 
arrest  of  j udgmen t .  For  as  the  declaration  charges 
no  negligence,  no  liability  attaches  at  all,  unless  it 
attaches  under  the  Act.  pTow  upon  a  careful  review 
of  the  words  of  this  section,  I  am  of  opinion  that  they 
are  capable  of  either  meaning,  that  is  that  they 
may  be  construed  as  imposing  an  absolute  duty, 
or  they  may  be  construed  as  imposing  a  duty  to 
manage  with  reasonable  care  and  skill.  In  such  a 
case  what  is  the  proper  iTile  of  interpretation  P 
Now  the  defendants  are  a  public  body,  and  I  think 
that  the  duty  imposed  upon  with  regard  to  this 
.  matter  was  not  the  absolute  duty,  but  merely  the 
duty  to  use  all  reasonable  care  to  ascertain  whether 
there  was  an  obstruction  or  not.  We  must 
take  it  that  there  was  in  point  of  fact  an 
obstruction.  The  findine  of  the  jniy  assumes 
this,  otherwise  it  would  be  inconsistent.  But 
the  jur^  have  also  found  not  only  that  this 
obstruction  was  not  known  to  the  defendants, 
but  also  that  it  could  not  have  been  known  to 
them.  Now  I  think  that  it  is  contrary  to  aU 
ideas  of  natural  justice  that  the  Legislature 
should  impose  upon  persons  in  the  position  of  the 
defendants  an  absolute  duty  to  avoid  an  injury 
which  they  by  no  skill  on  their  part  could  have 
avoided.  It  may  have  been  so  intended  by  the 
Legislature;  but  if  it  was,  the  intention  should 
have  been  expressed  in  the  clearest  possible  terms. 
In  construing  all  statutes  regard  must  be  had  to 
their  subject  matter.  Where  the  conduct  of  in- 
dividuals is  complained  of  no  legal  liability 
attaches  unless  those  individuals  have  been 
wanting  in  proper  conduct.  I  think,  therefore, 
that  the  duty  imposed  upon  these  defendants  was 
a  duty  to  keep  the  sewers  dear  when  by  the 
exercise  of  reasonable  care  and  skill  they  might 
have  kept  them  clear,  and  that  the  defendants 
are  not  liable  unless  they  can  be  proved  not  to 
have  exercised  such  reasonable  care  and  skill. 
The  want  of  skill  is  negatived  by  the  jury,  und 
consequently  this  rule  ought  to  be  made  absolute 
on  both  points.  There  is  no  doubt  one  authority 
of  very  great  weight  which  is  at  an^  rate 
seemingly  in  conflict  with  our  present  decision — 
I  mean  the  ruling  of  Lord  Penzance  in  Meek  y. 
Whitecha/pel  Board  of  Worke  («W»«|).).  I  have 
some  doubt  whether  that  ruling  is  not  after  all 
consistent  with  our  decision.  I  have  some  doubt 
whether  Lord  Penzance  did  not  mean  to  leave  a 
question  of  negligence  to  the  jury  in  that  ca8e.(a) 
If  that  be  so,  there  is  no  inconsistency.  But  if  that 
be  not  so,  I  can  only  say,  with  all  respect  for  the 

([a)  Thequestion  left  to  the  jury  ia  Meek*8  oaee  was 
this  :— **  Was  the  overflow  oaused  by  the  negleot  of  the 
defendants  in  not  causing^  the  sewers  to  be  kept  cleansed, 
or  b^  a  storm  so  sadden  that  no  reasonable  oare  oonld 
provide  against  it  P" 


most  clear-headed  of  judges  in  my  memory,  that 
I  must  decline  to  follow  Us  riding,  by  which  this 
court  is  not  bound. 

Denman,  J. — ^I  am  of  the  same  opinion.  So  far 
as  I  can  see,  our  decision  is  not  inconsistent  with 
the  ruling  of  Lord  Penzance  in  Meek  r.  White- 
chapel  Boa/rd  of  Works  (u&i  fup.).  Looking  at 
the  very  sketchy  character  of  the  report  of  that 
case,  it  might  be  found  that  the  question  of  n^li- 
^enoe  was  in  effect  left  to  and  considered  by  the 
]ury.  However  that  may  be,  this  case  turns  upon 
upon  the  construction  of  sect.  72  of  the  Metro- 
politan Management  Act  1855.  At  first  sight, 
indeed,  the  words  of  sect.  72  seem  positive,  and 
it  might  plausibly  be  contended  that  upon 
an  injury  happening  througli  those  words  not 
being  compliea  with,  an  action  would  lie  ipso 
facto.  But  on  looking  more  closely  at  the  section 
itself,  I  find  the  wo^s  "  and  for  the  purpose  of 
clearing,  cleansing,  and  emptying  the  same  "  (the 
sewers)  "they"  (the  vestry)  '*mayconstruct  and  place 
either  above  or  underground  such  reservoirs  and 
other  works  as  may  be  necessary."  I  think  that  tbese 
words  contemplate  works  causing  much  expense 
and  delay,  and  that  the  use  of  these  words  shows 
that  the  section  does  not  impose  an  absolute  liabi- 
lity such  as  that  contended  foi*  on  the  part  of  the 
plaintiff,  but  is  rather  one  of  the  many  enabling 
clauses  clothing  the  vestry  with  the  powers  which 
it  was  intended  to  clothe  it  with  for  the  public 
benefit.  Now,  I  find  in  the  evidence,  although  we 
did  not  go  into  the  evidence,  that  one  probable 
cause  of  the  injury  complained  of  was  the  exist- 
ence of  rats.  It  is  quite  possible  that  damage  so 
caused  might  go  on  a  long  tii^ie  in  the  drain  itself 
without  snowing  itself  on  the  outside.  The  jury 
have  found  that  the  ob&truction,  however  causeo, 
could  not  have  been,  known  to  the  defendants. 
There  is  therefore  an  ample  finding  of  no  negli- 
gence. These  being  the  circumstances,  was  there 
an  absolute  liability  P  I  apprehend  not.  I  am  of 
opinion  that  section  72  is  nterely  one  of  many 
enabling  clauses,  and  that  this  rule  must  be  made 
absolute. 

Bute  aheoluie. 

Attorney  for  the  plaintiff,  /  L,  Matthews. 

Attorneys  for  the  defendan  g,  Otmliffe  and  Beau- 
mont 


Apra  17  and  18, 1874. 
Stowe  v.  JoujirFB. 

Election  peUtion—BaOot  Act  1872,  ndes  29,  36,  37, 
38,  40,  41,  42 — AvpUeation  to  inspect  marked 
register,  rejected  haUot  papet  s,  and  counterfoils — 
Bealvng  up  of  marked  register  with  counterfoils 
— Orc^  to  'produce  marked  register  for  inspedtion 
— WhaJt  is  vn8uj}ici&nt  case  for  inspection  of  re- 
jected ballot  papers  and  counterfoils— -Meaning  of 
"  required  fir  the  piMrposes  of  a  petition "  in 
rule  40. 

By  rule  29  of  the  Ballot  Act  1872,  the  presiding 
officer  of  each  polling  station  is  to  **  m^xke  up  into 
separate  pa^ckets  (inter  alia)  ths  marked  copies  of 
HCb  register  of  voters,  and  the  counteffoHs  of  the 
ballot  vapers.**  By  rtde  41  *^no  person  shall, 
except  oy  order  of  any  tribu  iol  having  cognissanee 
of  petitions,  open  the  sealed  pcuJcet  of  counterfoils 
after  the  same  has  been  once  sealed  up"  By  rule 
42  all  documents  forwarded  by  a  returning  officer 
in  pursuance  of  the  Act  to  Ute  Clerk  of  the  Crown 

'  in  Chancery,  other  than  ballot  papers  and  counter-. 
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fcnlst  $hdU  he  a^ten  to  public  inapeciUm,  and  by 
nde  38,  "  rnarJeeiA  copies  of  regieiere  "  are  named 
among  the  docuinente  to  he  forwarded  hy  the 
returning  officer  to  the  Clerk  of  the  Crown  in 
Chancery.  The  returning  officer  for  the  horough 
of  Petereiield  had  included  the  marked  register  in 
one  pacKage  with  the  documents  forwa/rded  hy 
him  under  rule  «)S,  and  the  Clerk  of  the  Crown  in 
Chancery  declined  to  open  the  said  package  in 
order  to  aUow  the  inspection  of  the  marked  re- 
gieier  on  hehd^f  of  an  election  petitioner ; 
Ordered,  per  Brett,  Qrove,  and  Denman,  J  J.,  iha4 
the  Clerk  of  the  Crown  he  ai  liberty  to  open 
**  the  sealed  packet  alleged  to  contain  the  marked 
register"  and  to  permit  the  petitioner  and  rC" 
spondent  or  their  agents  to  inspect  and  copy  it, 
upon  condition  thai  inspection  he  not  dUowed  of 
CMV  other  papers. 
Per  Brett,  J.-^The  meaning  of  rule  29  is  thai  the 
marked  register  omd  the  cou/nterfoHs  should  be 
sealed  up  sepa/rately. 
By  rule  40  no  person  may  inspect  rejected  ballot 
papers  in  the  custody  of  the  Cierk  of  the  Crown  in 
Chancery,  except  upon  an  order  to  be  granted  by 
a  Superior  Court  **  on  being  satisfied  by  evidence 
that  the  inspection  is  "  required  for  the  purpose 
of  a  petition." 
The  a^idamt  of  the  attorney  for  the  petitioner  stated 
that  an  inspection  of  the  reject^  ballot  papers 
and  counterfoils  was  in  his  belief  necessary  for 
the  due  conduct  of  the  petitioner's  case,  and  would 
probahly  save  expense  hy  ascertaining  accurately 
who  had  voted,  bub  did  not  stale  the  names  of  any 
person  as  to  whom  the  information  was  desired. 
The  number  of  the  namies  on  the  register  was 
896. 
Held  per  Qrove  aikd  Denman,  JJ,,  that  inspection 
qf  rejected  ballttt  papers  and  counterfoils  ought 
not  to  be  grantetl  without  a  strong  case,  and  thai 
thepetitioner  had  not  made  out  such  a  case. 
Per  Denman,  J. — "Required"  in  rule  40  means 

reasonably  requisite,  not  merely  asked  for. 
Per  Brett,  J. — Inspection  under  the    Ballot    Act 
ought  to  he  granted  on  the  same  principles  as  it  is 
granted  in  ordinary  litigation,  regard  being  had 
to  the  maintenance  of  s^recy,  and  the  petitioner 
ou^ht  to  be  allowea  to  inspect  the  hacks  of  the 
refected  hdUot  papers,  and  the  counterfoils  corre' 
spending  thereto,  upon  condition  thai  those  docu- 
ments should  not  leave  the  hands  of  the  derk  of 
the  Crown  in  Chancery. 
This  was  a  role  obtained  on  Wednesd^,  the  15th 
April,  being  the  first  day  of  Easter  Term,  call- 
ing upon  the  respondent  in  the  Petersfield  election 
petition  to  show  cause  peremptorily,  on  the  Friday 
then  next,  why  a  writ  of  m^indamus  should  not 
issue  to  the  Clerk  of  the  Crown  in  Chancery, 
directing  him  to  exhibit  to  the  petitioner  or  his 
attorney  the    marked  re^ster  of  voters  at  the 
Petersfield  borough  election,  the  counterfoils  of 
the  ballot  papers,  and  the  rejected  ballot  papers, 
subject  to  such  conditions  as   the  court  might 
think   expedient.    It  will  be  seen  from  the  arga- 
ment,  and  from  the  form  of  the  order  eventucQly 
made,  that  the  qaestion  became  one  not  of  vfianda' 
mus,  but  of  an  order  for  inspection  of  documents 
under  the  Ballot  Act  1872,  rules  40,  41,  42. 

The  petition  stated  that  the  Petersfield  election 
was  held  on  30th  Jan.  1874,  when  the  Hon.  S.  H. 
Jolliffe  and  W.  Nicholson,  Esq.,  were  candi- 
dates, and  that  the  poll  haying  been  taken  on  the 
3rd   Feb.  Mr.  Jolliffe  was  returned;    that   the 


said  return  was  void  on  the  grounds  of  bribery, 
treating,  undue  influence,  and  corrupt  practicen 
by  Mr.  Jolliffe  or  his  agents;  and  further,  that 
many  persons  had  voted  and  were  reckoned  upon 
the  poll  for  Mr.  Jolliffe,  whose  votes  were  void  and 
ought  to  be  struck  off  the  poll,  on  the  grounds  of 
corrupt  practices,  legal  incapacities  to  vote,  per- 
sonation, and  having  oeen  improperly  placed  upon 
the  register;  and  finally,  that  Mr.  Jolliffe  "  obtained 
an  apparent  and  a  colourable  majority  over  the 
said  W .  Nicholson,  whereas  in  truth  and  in  fact 
the  said  W.  Nicholson  had  a  majority  of  legal  votes 
of  the  electors  of  the  said  borough,  who  voted  at 
the  said  election,  and  who  were  at  the  time  thereof 
duly  qualified  by  law  to  vote,  and  was  duly  elected 
as  a  member  to  serve  in  Parliament  for  the  said 
borough  of  Petersfield,  and  ought  to  have  been 
returned  as  such  member." 

The  prayer  of  the  petition  was,  "  that  it  may  be 
determined  that  the  said  S.  K.  Jolliffe  was  not 
duly  elected  or  returned,  and  that  his  election  and 
return  were  wholly  null  and  void,  and  that  the  said 
W.  Nicholson  had  a  nuyority  of  legal  votes  over  the 
said  S.  H.  Jolliffe,  and  was  duly  elected  at  such 
election,  and  ought  to  have  been  returned.*' 

From  the  affidiAvit  of  the  attorney  for  the  peti- 
tioner it  appeared  that  on  the  17th  March  1874  a 
summons  was  served  on  the  respondent,  calling 
upon  him  "  to  show  cause  why  the  petitioner,  his 
attorney,  or  agent,  shoald  not  be  at  liberty  to  in- 
spect tne  ballot  papers  and  counterfoils  in  the 
custody  of  the  Clerk  of  the  Crown  in  Chanoery,  rela- 
ting to  the  last  election  for  Petersfield,  pursuant  to 
rules  40  &  41  of  the  Ballot  Act  1872;  (a)  that  the 

(a)  In  addition  to  rales  40  and  41,  rolea  29,  36,  37,  38, 
and  42,  will  be  found  referred  to  in  the  arguments  and 
mdgmenta.  The  material  parts  of  these  rales  now  fol- 
low in  their  order : — 

Bnle  29.  The  presiding  officer  of  each  station  .  .  » 
shall  .  .  .  make  np  into  separate  packets  sealed  with 
his  own  seal  and  tne  seals  of  snch  agents  of  the  candi- 
dates as  desire  to  affix  their  seals  :— 

(1)  Each  ballot  box  in  nse  at  his  station  unopened, 
but  with  the  key  attached  ;  and 

(2)  The  unused  and  spoilt  ballot  papers  placed  to- 
gether; and 

(3)  The  tendered  ballot  papers ;  and 

(4)  The  rnarhed  copies  of  the  register  of  voters,  and 
the  counterfoils  of  the  hallot-'pafers ;  and 

(5)  The  tendered  votes  list,  and  the  list  of  votes 
marked  by  the  presiding  officer,  and  a  statement 
of  the  number  of  the  voters  whose  votes  are. so 
marked  by  the  presiding  officer  under  the  heads 
"  physical  incapacity,"  **  Jews,"  and  **  unable  to 
read,"  and  the  neclarations  of  inability  to  read ; 
and  shall  deliver  such  packet  to  the  returning 
officer. 

Bule  86.  The  returning  officer  shall  indorse  ^  rejected ' ' 
on  any  baJlot  paper  which  he  may  reject  as  invalid,  and 
shall  add  to  the  mdorsement  **  rejection  objected  to  "  if 
an  objection  be  ia  fact  made  by  any  agent  to  his  decision. 
The  returning  officer  shall  report  to  the  Clerk  of  the 
Crown  in  Chancery  the  number  of  ballot  papers  rejected 
and  not  counted  by  him  under  the  several  heads  of — 

(1)  Want  of  official  mark  ; 

(2)  Voting  for  more  candidates  than  entitled  to ; 

(3)  Writing  or  mark  by  which  voter  could  be  identi- 
fied; 

(4)  Unmarked  or  void  for  uncertainty ; 

and  shall  on  request  aUow  any  agents  of  the  candidates, 
before  such  report  is  sent,  to  copy  it. 

Bnle  37.  Upon  the  completioa  of  the  counting,  the 
returning  officer  shall  seal  up  in  separate  packets  the 
counted  and  rejected  ballot  papers.  He  shall  ^not  open 
the  sealed  packet  of  tendered  ballot  papers  or  marked 
copy  of  the  register  of  voters  and  counterfoils,  but  shall 
proceed,  in  the  presence  of  tiie  agents  of  the  candidateB, 
to  verify  the  baUot  paper  account  given  by  each  presiding 
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Bud  application  was  heard  by  Cockbum,  C.J.,  and 
Grove,  J.,  sitting  together  at  chambers  (a)  on  the 
9th  April,  and  was  opposed  by  the  respondent, 
both  the  petitioner  and  the  respondent  being 
represented  by  counsel ;  that  in  support  of  the 
said  application  an  affidavit  of  the  aeponent  was 
read,  in  which,  after  stating  the  material  allegations 
of  the  petition,  the  said  attorney  of  the  petitioner 
deposed  that,  '*  in  his  judgpnent  and  belief  it  was 
requisite  for  the  purposes  of  the  said  petition,  and 
for  enabling  him  duly  to  prepare  the  case  of  the 
petitioner  that  the  deponent  "  as  his  attorney  or 
ageut,  should  be  allowed  to  inspect,  and  should 
inspect  the  rejected  ballot  papers,  the  counted 
ballot  papers,  and  the  counterioils  of  ballot  papers, 
in  the  custody  of  the  Clerk  of  the  Crown  in  Cnan- 
cery."  The  affidavit  then  proceeded  as  follows  : — 
4.  My  reason  for  deBirins^  an  inspection  of  the  ballot 

officer,  by  oomparing  it  with  the  number  of  ballot  papers 
reeorded  by  him  as  aforesaid,  and  the  nnnsed  and  Bpoilt 
ballot  papers  in  his  possession  and  the  tendered  votes 
list,  and  shall  reseal  each  sealed  packet  after  examination. 
The  returning  officer  shall  report  to  the  Clerk  of  the 
Crown  in  Chancery  the  result  of  snoh  verification,  and 
shall,  on  leqnest,  allow  any  agents  of  the  candidates,  be- 
fore such  report  is  sent,  to  copy  it. 

Bnle  88.  Lastly,  the  returning  officer  shall  forward  to 
the  Clerk  of  the  Crownin  Chancery  ...  all  the  paokets 
of  ballot  papers  in  his  possession,  together  with  the  said 
reports,  the  ballot  paper  accounts,  tendered  votes  lists, 
listaof  votes  marked  by  the  presiding  officer,  statements 
relating  thereto,  dedsfations  of  inabili^  to  readj  and 
packets  of  counterfoils,  and  marked  copies  of  registers 
sent  by  each  presiding  officer,  indorsing  on  each  packet 
a  description  of  its  contents.  .  .  . 

Bule  40.  No  person  shall  be  allowed  to  inspect  any  re- 
jected ballot  papers  in  the  custody  of  the  Clerk  of  the 
Crown  in  Chancery,  except  under  tiie  order  of  the  House 
of  Commons,  or  under  the  order  of  one  Her  Majesl^'B 
Superior  Courts,  to  be  granted  by  such  court  on  being 
satisfied  by  evidence  on  oath  that  the  inspection  or  pro. 
duction  of  such  ballot  papers  is  required  for  the  purpose 
'  of  instituting  or  maintaixung  a  prosecution  for  an  offence 
in  relation  to  ballot  papers,  or  for  the  purpose  of  a 
petition  questioning  an  election  or  return ;  and  any  such 
order  for  the  inspection  or  production  of  ballot  papers 
may  be  made  subject  to  such  conditions  as  to  persons, 
time,  place,  and  mode  of  inspection  or  production  as  the 
house  or  court  making  the  same  may  think  expedient, 
and  shall  be  obeyed  b^  the  Clerk  of  the  Crown  in 
Chancery.  Any  power  given  to  a  court  by  this  rule  may 
be  exercised  by  any  judge  of  such  court  at  chambers. 

Bnle  41.  No  person  shall,  except  by  order  of  the  House 
of  Commons  or  any  tribunal  having  cognizance  of  peti- 
tions complaining  of  undue  returns  or  undue  elections, 
open  tile  sealed  packet  of  counterfoils  after  the  same  has 
been  once  sealed  up,  or  be  allowed  to  inspect  anv  counted 
ballot  papers  in  the  custody  of  the  Clerk  of  the  Crown 
in  Chancery  ;  such  order  may  be  made  subject  to  such 
conditions  as  to  persons,  time,  place,  and  mode  of  open- 
ing or  inspection  as  the  house  or  tribunal  making  the 
order  may  think  expedient;  provided  that  on  making 
and  carrying  into  effect  any  such  order,  care  shall  be 
taken  that  the  mode  in  which  any  particular  elector  has 
voted  shall  not  be  discovered  until  he  has  been  proved 
to  have  voted,  and  his  vote  has  been  declared  by  a  com- 
petent court  to  be  invalid. 

Bule  42.  All  documents  forwarded  by  a  returning 
officer  in  pursuance  of  this  Act  to  the  Clerk  of  the  Crown 
in  Chancery,  other  than  ballot^  papers  and  counterfoils, 
shall  be  open  to  public  inspection  at  such  time  and  under 
such  regulations  as  may'  be  prescribed  by  the  Clerk  of 
the  Crown  in  Chancery,  with  the  consent  of  the  Speaker 
of  the  House  of  Commons ;  and  the  Clerk  of  the  Crown 
shall  supply  copies  of  or  extracts  from  the  said  documents 
to  any  persons  demanding  the  same,  on  payment  of  such 
fees  and  subject  to  such  reg^nlations  as  may  be  sanctioned 
by  the  Treasury. 

(a)  The  application  was  made  to  Cockbum,  C.  J.,  in 
the  first  instuice,  who  had  specially  requested  the  assist- 
ance of  Grove,  J.,  as  then  being  one  of  the  election 
judges. 


Eapen  and  counterfoils,  as  stated  in  the  argument  on  the 
earing  of  tiie  said  application,  was  that  I  might  know 
with  certainty  tiie  names  of  the  persona  who  voted. 
The  borough  of  Petersfield  comprises  upwards  of  six 
parishes  and  extends  over  a  large  district. 

The  number  of  names  on  the  register  is  896.  Many 
voters  from  distant  parts  of  the  borough  were  personally 
unknown  to  the  agents  of  the  defeated  candidate  who 
attended  at  the  taking  of  the  poll,  and  the  record  kept 
by  them  is  consequently  untrustworthy  and  imperfect. 
In  these  circumstances  I  do  not  know  accuratelT  who 
were  tiie  persons  who  voted.  Without  precise  informa- 
tion on  this  point,  it  is  likely  that  I  shall  incur  expense 
in  getting  up  evidence  and  bringing  witnesses  to  the 
trial  with  reference  to  the  qualifications  of  persons  on 
the  register  who  did  not  in  ttuat  vote ;  and  as  the  number 
of  objections  of  which  the  petitioner  has  nven  notice  and 
on  which  he  intends  to  reiy  is  large,  and  each  separate 
objection  will  in  almost  all  oases  have  to  be  supported  by 
evidence  relating  to  itself  alone,  the  expense  thus 
uselessly  incurred  may  be  very  considerable.  In  some 
instances  a  number  of  witnesses  will  be  required  to 
support  a  particular  objection.  At  the  hearing  of  the 
said  application  I,  through  oouniel,  stated  that  the  pro- 
duction of  the  counterfoils  would  be  sufficient  for  my 
purpose,  thouffh  they  would  not  enable-  me  to  discover 
uie  names  of  the  persons  who  actually  voted,  but  merely 
the  names  of  tiiose  who  applied  for  bsdlot  papers. 

5.  The  Lord  Chief  Justice  and  Mr.  Justice  Grove  held 
that  no  case  had  been  made  out  for  the  production  of  the 
ballot  papers  or  counterfoils,  because  the  infarmation 
sought  would  be  afforded  by  the  marked  copy  of  the 
register. 

[The  deponent  then  referred  to  mles  38  and  42 
of  the  Ballot  Act,  which  will  be  foand  set  out  in 
the  note.]  (a) 

6.  It  was  alleged  by  counsel  for  the  petitioner  and 
oonceded  on  behalf  of  the  respondent,  that  in  fact  access 
could  not  be  had  to  the  marked  cop^  of  the  register, 
inasmuch  as  the  Clerk  of  the  Crown  in  Chancery  main- 
tained that  he  was  not  entitled  to  open  the  package 
which  contained  the  marked  register  as  well  as  the  ballot 

Sapers  and  counterfoils,  and  therefore  declined  to  pro- 
uoe  it,  but  the  judges  held  that  though  this  might  be  a 
ground  for  applying  to  the  court  for  a  mandamuBj  it 
could  not  affect  the  present  application,  and  they  made 
no  order  on  the  summons. 

7.  On  the  day  before  swearing  this  my  affidavit 
I  made  personal  application  at  the  office  of  the  Clerk  ol 
the  Crown  in  Chancery  for  inspection  of  the  marked 
register,  but  its  production  was  refused  on  the  ground 
that  the  Beturning  Officer  for  Petersfield  had  included  in 
one  package  all  the  documents  which,  under  rule  38  of 
Bcheaule  1  to  the  Ballot  Act  he  is  bound  to  forward  to 
the  Clerk  of  the  Crown,  and  that  the  Clerk  of  the  Crown 
considered  he  had  no  right  to  open  this  package.  I  was 
further  told  that  in  this  matter  the  Beturning  Officer  for 
Petersfield  had  acted  in  accordance  with  what  had  been 
the  invariable  practice  df  returning  officers  since  the 
BflJlot  Act,  and  has  been  considered  at  the  office  of  the 
Clerk  of  the  Crown  to  be  the  correct  practice. 

8.  As  I  cazmot  in  the  circumstances  obtain  access  to 
the  marked  register,  it  is  in  my  judgment  requisite  for 
the  reasons  hereinbefore  set  forth  that  I  should  be 
flJlowed  an  inspection  of  the  counterfoils ;  and  I  say  that 
tiiough  the  production  of  the  marked  register  or  of  the 
counterfoils  would  be  sufficient  for  my  present  pnrpoae, 
it  would  not,  as  I  am  advised  and  believe,  be  suffident 
for  the  purposes  of  the  trial,  at  which  it  will  be  necessary 
to  prove  that  a  particular  person  actually  voted  before 
evidence  can  be  given  to  invalidate  his  vote.  .  .  . 

W.  Q.  Harrison  (Ccmch  with  him)  for  the 
respondent,  now  showed  canse.  —  This  conrt 
has  no  power  to  issae  a  mandamus  which 
can  only  issae  from  the  Queen's  Bench.  [The 
coart  suggested  that  they  could  do  by  rule 
all  that  the  Queen's  Bench  ooald  do  by  mandamiks, 
the  Court  of  Common  Pleas  having  exclusive  cog- 
nisance of  election  petitions,  and  the  objection  was 
not  further  argued.]  From  the  numbering  of  the 
five  paragraphs  of  rule  29,  it  follows  that  there 

(a)  See  rules  29  and  37. 
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mnet  be  five  separate  packets,  each  one  containing 
just  the  precise  documents  specified  in  each  para- 
graph, no  more  and  no  less.  This  is  done  by  the 
presiding  officer.  The  retaming  officer  acts  under 
role  37,  which  confirms  the  view  that  there  must  be 
five  packets  only,  and  that  the  marked  register  and 
the  counterfoils  must  be  put  up  together.  [Gbovs, 
J. — Bule  42  says  that  the  marked  register  shall  be 
open  to  public  inspection,  but  another  rule(a)  says 
it  is  to  be  sealed  up  with  the  counterfoils  and  not 
opened.  Then  rule  41  says  that  no  person  is  to 
open  the  packet  of  counterfoils  when  it  has  once 
been  sealed  up,  and  in  this  case  it  has  been  already 
sealed  up  with  the  marked  register.]  That  is  so ; 
the  difficulty  is  that  one  part  of  the  Act  says  that 
ihe  marked  register  is  to  be  open  to  public  mspec- 
tion,  and  another  part,  by  directing  it  to  be  sealed 
np  with  the  counterfoils,  prevents  any  such  inspec- 
tion. But  however  that  may  be,  this  is  not  a 
hondjide  application.  What  could  be  the  object 
of  seeing  the  ballot  papers  and  counterfoils  except 
to  see  how  people  voted  P  [Gkove,  J. — FractioG^y 
the  petitioner  would  get  all  he  wanted  by  an  in- 
spection of  the  marked  register.  B&btt,  J. — Has 
tne  Clerk  of  the  Crown  in  Chancery  the  power  to 
op^  the  sealed  packet  containing  the  marked 
register  P]  It  would  seem  that  he  has,  upon  the 
true  construction  of  rule  41.  [Grove,  J. — ^That 
would  give  him  power  to  open  the  counterfoils,  hue 
taking  out  the  marked  register  is  a  difierent  thing.] 
Bule  29  then  assumes  the  power.  [Brett,  J. — 
Bule  29  does  not  apply  to  the  Clerk  of  the  Crown 
at  all.  Grove,  J. — Does  paragraph  4  of  rule  29 
mean  that  the  marked  register  and  the  counterfoils 
are  to  be  sealed  up  in  one  aud  the  same  packet  P 
Brett,  J. — 1  do  not  see  why  we  should  not  order 
the  packet  which  contains  both  to  be  opened,  and 
the  marked  register  taken  out  and  shown  without 
showing  the  counterfoils.]  There  is  no  substantial 
reason  for  the  application.  The  petitioner  has  all 
the  materials  for  supporting  his  petition  in  his 
own  hands.  The  reasons  given  in  paragraph  4  of 
his  affidavit  are  quite  insufficient.  He  has  pro- 
vided himself  with  a  record  of  witnesses,  ana  all 
he  wants  is  to  have  means  of  checking  it.  [Grove, 
J. — I  thought  at  chambers  and  Cockbum,  C.  J. 
thought  too,  that  the  petitioner  ought  to  have  the 
marked  register  produced ;  but  we  doubted  whether 
we  had  power  to  order  the  production  of  it.  Brett, 
J. — In  every  action,  a  court  facilitates  any  desired 
inspection  as  far  as  it  can.  The  Ballot  Act  was 
not  intended  to  throw  difficulties  in  the  wav  of 
bond  fiie  htigauts.  The  only  thing  to  be  kept 
secret  is  how  a  man  vote'd ;  that  secrecy  preserved, 
I  think  the  court  ought  to  proceed  on  the  ordinary 
principle  of  facilitating  bond  fide  litigation.  Den- 
man,  J. — Do  not  the  words  "  tribunal  having  cog- 
nisance" in  rule  41  mean  the  judge  trying  the 
petition  P  Brett,  J. — I  should  say  not,  from  the 
use  of  the  expression  "  any  tribunal ;"  that  phra- 
seology'  generally  contemplates  more  than  one.] 
The  argument  in  favour  of  &tcilitating  this,  upon 
the  same  principle  as  ordinary  litigation,  would 
apply  to  all  ballot  papers,  and  in  the  case 
of  a  soiall  borough  it  would  become  easy  to 
discover  how  a  man  had  voted.  [Brett,  J. — 
I  take  it  that  the  rejected  ballot  papers  and 
the  marked  register  together  would  show  what 
people  voted.  The  point  of  the  petitioner  is  that 
he  has  witnesses  to  invalidate  certain  votes. 
Before  those  witnesses  can  be  of  any  use,  he 
must  prove  that  these  votes  were  actually  given. 


Grove,  J. — The  whole  tendency  of  the  Ballot  Act 
is  secret  voting :  are  we  to  assist  a  person  because 
he  is  a  petitioner  to  do  that  which  may  possibly 
infringe  it,  or  are  we  to  wait  till  he  has  made  out  a 
case  for  our  assistance  P]  The  agent  of  the  peti- 
tioner has  already  seen  these  rejected  ballot  papers, 
and  had  the  opportunity  of  objecting  to  the  rdec- 
tion  of  them  under  rule  36.  [Brett,  J. — That  last 
is  a  good  point.] 

QriffUs  for  the  petitioner  [Lumley  Smith  with 
him). — ^This  is  a  case  of  scrutiny,  and  the  object 
of  the  petitioner  is  merely  to  see  whether  he  is 
right  in  selecting  certain  votes  to  object  to.  All 
that  would  appear  from  a  counterfoil  would  be  two  • 
numbers,  say,  60,  24.  (He  exhibited  the  facsimile 
of  a  counterfoil).  [Dbnman,  J. — All  that  means 
is  that  number  60  on  the  register  came  up  24th 
man  and  voted.]  Yes ;  this  is  the  best  evidence 
of  the  vote  having  been  given,  and  would  never 
disclose  how  it  had  been  given.  We  are  obliged 
to  give  notice  of  objection  of  the  voters  objected 
to,  and  of  the  grounds  of  objection.  Suppose  we 
day  that  A.,  B.,  and  C.  were  bribed,  and  it  turns 
out  that  they  did  not  vote,  all  the  expenses  of 
procuring  evidence  as  to  the  bribery  would  be 
thrown  away.  [Grove,  J. — Must  we  not  look  at 
this  in  the  way  that  one  looks  at  all  things  not 
mathematical ;  take  a  common  sense  view  of  it, 
and  say  that  an  average  of  2  per  cent,  of  bad 
votes  may  be  expected  P  Brett,  J. — Are  you 
content  to  see  the  marked  register,  the  back  of 
the  rejected  ballot  papers,  and  the  counterfoils 
corresponding  P]  We  are  content.  [Grove,  J. — 
Then  the  powers  under  rules  40  and  41  will  have 
to  be  exercised  in  favour  of  any  bond  fide  peti- 
tioner whatsoever.  If  this  had  been  the  intention 
of  the  Legislature,  would  it  not  have  been  ex- 
pressed in  so  many  words  P  Denhan,  J. — The 
powers  of  the  court  are  guarded  by  conditions.] 

Harrison,  in  reply,  was  heard  as  to  the  counter- 
foils only. — If  the  counterfoils  are  opened  at  all, 
how  can  they  be  prevented  being  seen  ? '  [Brett,  J. 
— We  could  make  an  order  that  onlv  the  Clerk  of 
the  Crown  should  open  them,  and  that  not  in  the 
presence  of  the  agents.]  That  would  be  giving 
enormous  power  to  the  Clerk  of  the  Crown  in  Chan- 
cery. [Brett,  J. — He  is  liable  to  imprisonment  if 
he  discloses  anything:  see  sect.  4  of  the  Ballot 
Act.(a)]  That  section  does  not  apply  to  him. 
[Brett,  J. — Are  we  to  act  on  the  supposition  that 
the  Clerk  of  the  Crown  in  Chancery  will  betray' 
his  dutyP]  Certainly  not;  but  even  the  possi- 
bility should  be  guarded  against.  [Denhan,  J. 
here  referred  to  rule  43.(6)  Grove,  J. — If  this 
petitioner  has  the  order  in  the  terms  he  asks,  I 
do  not  see  how  any  petitioner  is  to  be  refused  a 
similar  order  in  future.  Brett,  J. — ^AU  that  the 
Ballot  Act  had  in  view  was  to  preserve  secrecy.] 
It  is  submitted  that  the  Legislature  intended 
to  guard  against  any  possibility  of  infringing 
secrecy. 

Brett,  J. — In  this  case  the  application  first 
made  has  been  in  result  limited,  and  we  are  asked 

(a)  By  sect.  4  of  the  Ballot  Act  every  officer  in  attend- 
ance at  a  poUinpf  station,  or  at  counting^  of  votes,  shall 
aid  in  maintaining  eecreoy,  and  '*  every  person  who  acts 
in  contravention"  of  the  seotion  is  liable  to  six  months' 
imprisonment. 

(6)  By  rale  43  the  prodnotion  by  the  Clerk  of  the 
Crown  in  Chancery  ox  any  document  relatinff  to  a 
speoifled  election  is  oonolnsive  evidence  that  snon  docn- 
ment  relates  to  the  speoifled  election. 
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to  make  an  order  for  the  opening  of  a  sealed 
packet  said  to  contain  counterfoils  and  the  marked 
renter  of  voters,  and  a  sealed  packet  containing 
rejected  ballot  papers,  the  petitioner  being  content 
to  see  the  backs  only  of  the  rejected  ballot  papers, 
and  willing  to  accede  to  the  condition  that  tnose 
ballot  papers  should  not  leave  the  hands  of  the  Clerk 
of  the  Grown  in  Chancery  at  all.  And  he  does  not 
ask  to  see  all  the  coonteripils,  bat  only  the  counter- 
foils corresponding  to  the  rejected  ballot  papers. 
In  my  opinion  the  petitioner  is  entitled  to  have 
that  order,  so  limited,  to  its 'fall  effect.  Indepen- 
dently of  the  Ballot  Act,  the  inspection  of  docu- 
ments ought  to  be  granted  in  the  case  of  an  elec- 
tion, upon  the  same  principle  as  that  which  is 
universally  applied  in  ordincuy  oases  of  discovery. 
In  ordinary  cases,  while  what  are  called  "  fish- 
ing" applications  are  refused,  the  rule  is  that 
either  party  may  obtain  inspection  of  such  docu- 
ments as  will  be  useful  to  him  in  the  conduct  of 
his  cause,  and  that  too  before  trial,  in  order  that  he 
may  know  beforehand  how  to  conduct  it.  Before 
the  Ballot  Act  all  needful  information  was  fully 
open,  it  was  known  who  voted,  how  the  votes  were 
given,  and  what  votes  were  rejected.  But  the 
Ballot  Act  has  rendered  all  this  information  un- 
attainable, its  object  being  to  ensure  a  strict 
secrecy  in  voting.  In  ensuring  this  object,  the 
Act  has  incidentally  thrown  great  difficulties  in 
the  way  of  parties  litigating.  It  is,  however,  for 
the  public  interest  that  bribery  should  be  detected, 
and  not  only  petitioners  but  constituencies  are 
highly  interested  that  that  candidate,  who  is  legally 
elected,  should  be  returned.  Every  facility  in  aid 
of  this  object  should  be  given,  consistent  with  the 
rules  of  law  and  the  proper  construction  of  the 
Ballot  Act ;  and  inspection  should  be  allowed  of  all 
documents  of  which  inspection  is  sought,  so  long 
as  the  secrecy  of  the  ballot  is  not  invad^.  Now 
as  to  the  marked  register,  it  is  admitted  that  that 
ought  to  be  shown  both  to  the  public  and  to  the 
pai'ties.  According  to^  my  view  of  rule  29,  the 
numbers  preceding  each  paragraph  denote  mere 
divisions  of  subjects,  and  do  not  mean  th^tt  the 
documents  named  in  each  paragraph  should  be 
included  in  one  packet.  I  think  that  according  to 
that  rule  the  marked  register  should  have  been 
sealed  up  in  one  packet  and  the  counterfoils  in 
another.  It  has  turned  out,  however,  that 
the  marked  register  and  the  counterfoils  have 
.  got  sealed  up  in  one  and  the  same  packet.  Bat  by 
rule  41  we  may  make  an  order  to  open  "the 
sealed  packet  of  counterfoils  j"  and  I  think  that  we 
ought  to  make  such  an  order,  so  that  the  marked 
register  may  be  taken  out  of  that  sealed  packet. 
As  to  the  rest  of  the  proposed  order,  I  am  of 
opinion  thab,  as  we  have  power  by  rule  4D  to  make 
an  order  allowing  inspection  of  rejected  ballot 
papers,  an  order  to  that  effect  ought  to  be  made, 
but  subject  to  the  following  condition.  If  the 
order  were  to  go  so  far  as  to  allow  the  face  of  a 
rejected  ballot  paper  to  be  shown,  this  would  be 
allowing  it  to  be  shown  how  a  man  had  voted  :  it 
would  be  contrary  to  the  Act,  and  could  not  be 
made.  The  order  therefore  should  be  made  subject 
to  the  condition  that  the  back  only  of  the 
rejected  ballot  papers  should  be  shown ;  the  Clerk 
of  the  Crown  m  Chancery  not  giving  the  papers 
out  of  his  hands,  and  the  packet  not  being  opened 
in  the  presence  of  the  candidates.  But  inas- 
much as  this,  without  the  counterfoils  correspond- 
ing to  the  rejected  ballot  papers,  would  not  show 


who  had  voted,  I  think  that  these  oounterfoila 
should  be  inspected  also.  This  does  not  show  how 
a  man  voted :  it  merely  shows  of  a  man  whether 
he  voted  or  not,  so  that  the  petitioner  may  con- 
sider whether  it  be  worth  while  to  test  his  vote. 
Unless  by  the  exercise  of  the  most  perverse 
ingenuity,  no  opportunity  would  be  given  to  see 
how  a  man  had  voted ;  so  that  the  real  object  of 
the  Ballot  Act  would  not  be  thwarted.  For  these 
reasons,  subject  to  the  conditions  which  I  have 
named,  I  thmk  that  the  order  ought  to  be  made  on 
the  Clerk  of  the  Crown  in  Chancery  to  allow  inspeo- 
tion  of  the  rejected  ballot  papers  and  counterfoils. 
As  to  the  objection  that  the  oitier  mieht  be  made  by 
the  judge  trying  the  petition,  I  Uiink  that  thia 
court  is  a  "  tribunal  naving  cognisance  of  peti- 
tions" within  the  meaning  of  rule  41,  and  can 
make  the  order  now.  For  the  judge  to  make  it 
afterwards  at  the  trial  would  be  too  kite.  I  think 
that  justice  requires  that  this  information  should 
be  c^ven. 

(jfiOVE,  J. — ^I  regret  to  say  that  I  differ  firom  my 
brother  Brett  in  my  judgment  as  to  a  portion  of 
this  case ;  I  agree,  but  not  without  doubt,  as  to 
another  portion.  As  to  the  marked  register,  it  is 
made  in  terms  open  to  public  inspection  by  rale 
42.  [The  learned  jud^e  read  rule  42.]  Now, 
whether  b^  accident  or  aesign,  the  marked  register 
has  been  mduded  in  the  same  paragraph  of  rule 
29  with  the  counterfoils.  There  are  five  paragraphs 
consecutively  numbered,  and  it  will  be  noticed  that 
the  first  four  paragraphs  end  with  the  word  "and«" 
The  marked  register  is  mentioned  in  the  fourth 

i>aragraph.  Now  if  it  had  been  mentioned  in  the 
Lffch  we  should  have  had  a  clear  separation  of  the 
documente  open  to  public  inspection  from  those 
not  so  open,  and  it  will  be  noticed  that  the  fifth 
paragraph  contains  a  large  number  of  documents, 
so  that  a  separation  of  this  kind  may  have  been  the 
object  of  the  arrangement  of  the  paragraphs. 
However  that  may  be,  it  is  plain  from  rule  42  that 
the  marked  register  is  open  to  public  inspection. 
But  now  that  it  has  found  ito  way  by  mistake  into 
the  same  sealed  packet  which  contains  the  coun- 
terfoils, can  the  court  order  that  packet  to  be 
opened  P  At  chambers  I  thought  not,  qua  peti- 
tion. But  I  am  now  on  the  whole  of  the  opinion 
that  this  court  may  make  such  an  order.  After 
the  direction  in  rule  42  as  to  "all documente,"  we 
have  the  direction  in  rule  43  as  to  "  any  document." 
Bule  43  contemplates  the  production  of  any  dooa- 
ment  ordered  in  such  manner  as  may  be  directed 
by  such  order  or  by  a  rule  of  court  naving  power 
to  make  such  order.  Bule  40,  relating  to  ballot 
papers,  gives  the  power  to  a  Superior  Court  and  to 
^  ]udge  at  chambers  also.  Bale  41  gives  the  power 
to  a  "tribunal  having  cognisance  of  petitions" 
only.  The  stetute  contemplates  a  power  in  the 
court  which  a  judge  in  chambers  has  not.  I  am 
of  opinion  that  an  order  for  the  inspection  of  the 
marked  register  may  and  ought  to  be  made. 
With  reference  to  the  other  two  branches  of  the 
order  asked  for,  1  think  that  no  case  has  been 
made  out  for  an  order  to  inspect  either  the  re- 
jected ballot  papers  or  the  counterfoils  corre- 
sponding to  them.  The  order  is  not  asked  for  as 
to  particular  ballot  papers,  but  as  to  all.  The 
question  I  think  comes  to  this.  Is  this  court  as  a 
matter  of  course  to  make  such  an  order  on  the 
mere  production  of  an  affidavit  that  the  petitioner 
would  like  to  have  it  P  If  it  had  been  intended 
by  the  Legislature  that  the  court  should  have  thia 
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power,  the  Act  might  have  made  provision  aocord- 
ingly  and  made  it  in  two  lines.    Instead  of  two 
lines  we  have  three  long  mles,  the  last  of  which 
contains    provisions  for  taking  copies.     Let  us 
consider  the  scope  of  the  Act  on  this  matter,  and 
the  sequence  of  the  rules.    We  have  under  the 
heading,  "-Counting  the  votes"  provisions  for  the 
presence  of  the  agents  at  the  counting :  we  have 
rule  36  with  its  provisions  for  an  objection  by  the 
agent  to  the  rejection  of  a  ballot  paper,  its  four 
grounds,  sepiu^atelv  numbered,  of  rejection,  and 
its  final  direction  that  the  returning  officer  shall 
on  request  allow  any  agent  to  copy  his  report  to 
the  Clerk  of  the  Crown  in  Chancery.  Then  comes 
rule  37»  which  directs  that  "  upon  the  completion 
of  the  counting,  the  returning  officer  shall  seal  up 
in  separate  packets    the  counted   and   rejected 
ballot  papers."    Before  rule  37  takes  effect  the 
agent  of  the  candidates  may  inspect  the  ballot 
papers.     After  the  rule  takes  effect,  the  ballot 
papers  are  to  be  sealed  up  in  a  packet  which  is  to 
be  opened  only  under  special  provisoes.    It  may 
be  that  the  Legislature  aid  not  intend  the  Clerk  of 
the  Crown  in  Chancery  to  see  the  rejected  ballot 
papers  at  all.    However,  the  whole  scope  of  the 
rules  is  to  be  looked  at,  and  I  think  that  before 
rule  40  can  be  brought  into  operation,  a  sub- 
stantial  case  must  be  made  out.    [The  learned 
judge   then   read    rule   40.]     Now  are  all  the 
formidable   proceedings  detailed  in  this  rule  to 
take  place  on  the  application  of  every  petitioner  P 
Surely  not.    To  hold  this  would  be  to  hold  that 
this  court  is  a  mere  mouthpiece,  and  the  result 
would    be    that  in  every  case  of    scrutiny  the 
petitioner     would   be   allowed   to    see   all    the 
ballot  papers  as  a  matter  of  coarse.    It  is  true 
that  we  are  only  asked  for  an  order  allowing  the 
petitioner  to  see  the  backs  of  the  ballot  papers,  but 
it  would  be  difficult  to  see  the  backs  without  seeing 
the  faces  tOQ.   However,  it  does  not  stop  here.  We 
next  come  to  rule  42,  which  is  veiy  explicit.    [The 
learned  judge  read  rule  42.]   This  rule  may  apply 
either  to  an  election  judge  or  to  a  Superior  Court, 
but  it  shows  an  elaborate  care  on  the  part  of  the 
Legislature  in  framing  it.    Then  we  have  rule  42, 
as  to  documents  open  to  public  inspection.     Now 
I  think  that  a  large  portion  of  these  elaborate 
rules  would  be  whol^  unnecessary  if  any  petitioner 
could  see  the  ballot  papers  as  a  matter  of  course. 
I  do  not  sa^  that  the  court  has  no  power  to  order 
the  inspection  of  them,  but  I  think  that  a  strong 
case  should  be  made  out  before  such  an  order  ought 
to  be  made ;  and  I  think  that  the  present  petitioner 
has  not  made  out  any  such  strong  case,  nor  indeed 
anything  like  a  case.    I  would  concur,  perhaps,  in 
granting  another  application,  but  I  see  no  ground 
why  I  should  grant  the  present  one.  The  petitioner 
might  have  claimed,  for  instance,  to  insp^t  a  par- 
ticular number  of  ballot  papers,  or  he  might  have 
said  of  certain  particular  persons  that  he  did  not 
know  whether  they  voted  or  not.    I  am  not  now 
deciding  whether  this  would  be  sufficient ;  what  I 
say  is,  tbat  I  think  it  would  be  different  from  the 
present  case,  in  which  there  is  no  allegation  that 
any  voter  did  or  did  not  vote,  nor  even  as  to  the 
belief  of  the  petitioner  on  the  point.    I  am  of 
opinion  that  it  was  the  intention  of  the  Act  abso- 
lutely to  prohibit  any  step  towards  the  invasion  of 
seorecj,  except  under  safeguards,  to  be  imposed  by 
a  Superior  uourt,  and  that  there  is  nothing  to 
satisfy  us  that  the  step  asked  for  may  be  taken  in 
the  present  instance.  I  may  add  that  the  hardship 


of  the  petitioner  in  not  beine  able  to  see  the 
counterfoils  and  the  rejected  ballot  papers  is  very 
small.  The  petitioner  knows  that  some  voters  are 
objected  to,  say  one  hilndred  in  number.  By  look- 
ing at  the  marked  register  he  can  see  who  tried  to 
vote.  These  would  be  only  a  small  fraction.  All 
the  hardship  is  that  he  may  get  evidence  as  to  the 
very  few  persons  who  tried  to  but  did  not  vote — a 
hai^ship  of  the  veij  smallest  nature ;  and  when  we 
consider  that  the  judge  at  the  trial  may  look  at 
the  ballot  papers,  it  becomes  infinitesimaL 

Denuan,  J. — This  rule  was  originally  obtained 
for  a  mandamus,  but  in  the  course  of  the  argument 
it  was  turned  into  an  lE^pplication  for  inspection, 
and  it  was  sought  to  inspect  three  classes  of 
documents.  Now  as  to  the  marked  register,  I 
agree  that  this  court  has  power  to  order  the  pro- 
duction of  it,  and  that  the  petitioner  has  inade 
out  a  right  to  have  that  power  exercised  in  his 
favour.  But  as  to  the  rejected  ballot  papers  and 
the  counterfoils  relating  thereto,  I  have  come, 
afber  considerable  doubt,  to  the  conclusion  that  an 
order  to  inspect  them  ought  not  to  be  granted  in 
the  present  case.  I  think  that  the  question  turns 
upon  the  meaning  to  be  given  to  rule  40.  [The 
learned  judge  read  rule  40.]  In  mj  view  the 
meaning  of  the  words  "on  being  satisfied  that 
inspection  is  required  "  is,  that  the  court  must  be 
satisfied  that  inspection  is  reasonably  requisite 
and  bond  fide  wanted.  Upon  the  affidavit  before 
us,  I  see  no  evidence  of  inspection  being  reason- 
ably requisite.  The  application  to  inspect  the 
ballot  papers  and  counterfoils  seems  to  have  been  a 
mere  afterthought,  occurring  because  an  inspec- 
tion of  the  marked  register  could  not  be  at  first 
obtained.  It  appears  that  Cockbum,  C.  J.  and 
Grove,  J.  at  chambers  doubted  whether  they  had 
power  to  order  inspection  of  the  marked  register. 
As  we  grant  inspection  of  the  marked  register, 
this  ground  for  an  application  to  inspect  the  ballot 
papers  and  counterfoils  no  longer  exists.  It  is  in 
effect  the  setting  up  of  a  new  case.  I  cannot 
think  that  mere  statements  such  as  appear  in  the 
affidavit  before  us  are  sufficient  to  support  that 
case.  We  have  the  power  to  order  the  inspection 
of  these  rejected  ballot  papers  and  counterfoils, 
but  I  am  of  opinion  that  we  ought  not  to  exercise 
it  in  favour  of  the  petitioner. 

The  following  is  the  form  of  the  order  made : — 

'*  That  the  Clerk  of  the  Crown  in  Chancery  be 
at  liberty  to  open  the  sealed  packet  which  is 
alleged  to  contam  the  marked  re^ster  of  voters 
of  the  Peters  field  borough  election,  and  permit 
the  petitioner  and  respondent  respectively  or  their 
agents  to  inspect  such  marked  register,  and  t4ke 
copies  if  required  upon  payment  for  the  same. 
And  that  the  said  Clerk  of  the  Crown  in  Chancery 
do  not  permit  any  other  papers  than  the  said 
marked  register  to  be  inbpected." 

Attorney  for  the  petitioner,  F.  L.  Soamsa. 

Attorneys  for  the  respondent,  Bogerson  and 
F(/rd. 


Monday,  April  20,1874!, 

Hurdle  and  another  (pets.)  v.  Waring  (resp.). 

Eleetion  petition — Time  within  which  it  may  be 
pre»entedr-3l  ^  32  Vict  c.  125,  ».  6—35  ^  36 
Vict.  c.  33,  8.  7  and  i4dh  rule  in  the  first  schedule 
— When  is  retv/m  m>ade  to  the  Glerh  of  the  Crown 
— Date  from  which  the  twenty^one  days  begin  to 
run. 
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The  Parliamentary  Elections  Act  1868  enacts  that 
a  petition  shall  he  presented  loithin  twenty-one 
days  after  the  return  has  been  made  to  the  Clerk 
of  the  Grown  vn  Chancery;  a/nd  the  44th  rule  in  the 
first  schedule  to  the  Ballot  Act  say s,  that  the  return 
of  a  member  shall  bemad  e  by  a  certificate  under  the 
hand  of  the  reVu/mvng  officer  endorsed  on  the  writ, 
and  that  such  certifi,caie  shall  have  effect  a/nd  be 
dealt  with  in  Uke  manner  as  the  retwm  under  the 
existing    law,    and  further     gives    permission 
to  the  returning  officer  to  deliver  the  writ  with 
such  certificate  endorsed  to  the  postmaster  to  be 
forwa/rded  by  the  fi/rst  post  to  the  Clerk  of  the 
Crown, 
Section  2  of  the  Ballot  Act  directs  the  retv/mi/ng 
officer  to  count  the  votes  a/ndforthwith  declare  to  be 
elected  the  candidaies  or  ca/ndidate  to  whom  the 
majority  of  votes  have  been  given  and  return  tlieir 
names  to  the  Clerk  of  the  Crown  in  Cha/ncery, 
The  poll  at  P.  was  dedared  on  the  mumming  of  the 
Adh  Feb.,  and  the  returning  officer  sent  of  the 
certificate  by  a  post  which  reached  London  at 
6  p.m.    At  Sp,m.  in  the  same  evening  it  was 
delivered  by  special  messenger  at  the  office  of  the 
Clerk  of  the  Grown,  a/nd  received  in  his  absence 
and  in  that  of  the  office  clerks,  by  a  woman  who 
was  servant  to  the  housekeeper,  and  who  was 
authorised  to  take  in  letters  and  parcels,  and  if 
necessary  give  a  receipt  for  them.    This  being  a 
registered  letter  she  gave  a  receipt     The  certificate 
was  first  seen  by  the  Clerk  of  the  Croxon  when  the 
office  opened  the  next  morning  the  5th  Feb,,  and 
the  requisite  entries  vn  the  books  were  then  made. 
On  the  question  being  raised  whether  the  return 
was  made  to  the  Clerk  of  the  Crown,  for  the  pur- 
pose  of  coJculating  the  days  within  which  apetition 
might  be  presented,  on  the  4ith  or  on  the  6th : 
Held  that  it  was  made  on  the  6th ; 
Held  that  the  return  was  not  made  to  the  Clerk  of  the 
Crown  until  he  had  some  opportunity  of  acting 
upon  it;  a/nd  that  it  is  not  complete  tmtil  it  has 
reached  the  authority  specified  m  the  Act  vn  such 
a  shape  that  he  or  his  deputy  can  act  upon  it : 
Held  also,  that  the   receipt  of  the  certificate  by  a 
servant  who  had  authority  to  receive  it,  but  to  do 
nothing  else,  was  not  constructively  the  receipt  of 
the  Clerk  of  the  Grown  so  as  to  constitute  it  a 
return  made  to  him. 
This  w&s  a  mle  calling  on  the  petitioners  against 
the  return  of  Mr.  Charles  Wanng  as  member  for 
the  Borough  of  Poole  to  show  canse  why  the 
petition  should  not  be  ordered  to  be  taken  off  the 
file,  on  the  ground  that  it  was  not  presented  in 
time. 

The  facts  which  appeared  when  the  mle  was 
moved  for  by  Mclntyre,  Q.C.  were  shortly  as 
follows : 

The  election  took  place  on  the  3rd  Feb.,  and  the 
returning  officer  counted  up  the  votes,  and  declared 
the  result  on  the  morning  of  the  4th.  He  then 
delivered  to  the  postmaster  at  Poole  the  return 
and  the  vaWous  sealed  packets  specified  in  the 
Ballot  Act,  for  the  purpose  of  their  bein^  forwarded 
to  the  Clerk  of  the  Crown  in  Chancery  oy  the  mid- 
day post.  The  documents  were  duly  forwarded, 
registered,  and  reached  London  about  6  p.m.  on 
the  evening  of  the  4lh.  They  were  sent  out  from 
the  Gener^  Post  office  by  special  messenger,  and 
arrived  at  the  office  of  the  Clerk  of  the  Crown 
about  8  p.  m.  The  Clerk  of  the  Crown  was  not 
there,  but  there  was  a  woman  called  Kate  Phipps, 
a  servant  of  the  housekeeper,  who  took  in  the 


parcel,  and  gave  the  messenger  a  receipt.  The 
following  morning  the  parcel  was  received  by  the 
Clerk  of  the  Crown  or  his  office  clerks,  and  the 
usual  eutiT  was  then  made  in  the  books  of  the 
return.  The  petition  against  the  return  was 
presented  on  tne  2nd  March,  and  the  qnestion  for 
the  decision  of  the  court  was  whether  that  was 
within  twenty-one  days  after  the  retam  had  been 
made  to  the  Clerk  to  the  Crown,  as  required  by 
the  6th  section  of  31  &  32  Yict.  c.  125,  or  not.  If  the 
return  were  held  to  be  made  on  the  4th  Feb.  then 
the  petition  was  too  late,  but  if  on  the  5th  then  it 
was  in  time. 

Qiffard,  Q.C.  and  W.  G,  Harmon  showed  cause. — 
The  tacts  in  our  affidavits  show  that  the  ordinary 
office  hours  in  the  office  of  the  Clerk  of  the  Crown 
are  from  10  a.m.  to  2  p.m.    Three  clerks  and  one 
messenger  are  employed  there,  and  a  return  book 
is  kept  m  which  the  entries  are  made  by  the  clerks 
and  by  no  other  peraons.    There  is  another  return 
book  which  is  copied  from  this  one  and  is  made  for  the 
use  of  Pai'liament  and  is  signed  by  the  Clerk  of  the 
Crown.    It  appears  that  Ellen  Lovegrove  was  the 
housekeeper,  and  that  she  was  not  in  the  service 
of  the  Clerk  of  the  Crown  nor  paid  by  nor  employed 
by  him,  but  by  the  Lord  Great  Chamberlain; 
and  that  her  duties  were  to  light  the  fires,  and 
clean  the  offices.    Kate  Phipps  wan  the  servant  of 
Ellen  Lovegrove,  and  performed  the  same  duties. 
The  return  from  Poole  came  into  the  hands  of  the 
clerks  on  the  5bh  Feb.,  and  thoagh  it  might  hare 
come  to  the  office  on  the  preceding  evening  and 
been  taken  in,  yet  £[ate  Phipps  had  no  authority 
to  receive  it,  and  the  practice  always  was  to  date 
the  return  as  when  it  came  into  the  hands  of  the 
clerks.    The  entry  in  the  return  book  which  was 
made  as  above  stated  by  the  Clerk  of  the  Crown 
for  the  information  of  Parliament  was  in  these 
words— "The  5th  Feb.  Town  of  Poole— Charles 
Waring ; "  and  this  book  generally  lies  on  the 
Speaker's  table,  and  is  referred  to  in  swearing  in 
members.    This  is  the  certificate  on  which  the 
respondent  would  act,  and  it  is  dated  the  5th,  so  he 
cannot  be  said  to  be  in  default  for  having  accepted 
it.    In  the  orimnal  book  at  the  office  the  entry  is 
the  4th  Feb.,  out  then  that  has  been  scratched 
through  and  the  5th  inserted,  and  the  copy  signed  by 
the  Clerk  of  the  Crown  has  the  5th  only.    Bat 
can  it  be  seriously  said  that  the  return  was  made 
on  the  4th  P    Under  the  old  system  no  one  but  an 
authorised  clerk  could  have  received  the  indenture. 
Here  £[ate  Phipps  being  servant  to  a  servant  who 
herself  was  not  employed  by  the  Clerk  of  the 
Crown,  and  had  no  duties  connected  with  the 
business  of  the  office,  took  in  the  parcel  from  the 
Post  office  messenger,  and  gave  a  receipt.    But 
that  was  only  an  knowledgmentfor  the  satisfaction 
of  the  Post  office  that  the  parcel  had  reached  the 
building  to  which  it  was  addressed,  and  was  no 
proof  of  the  contents,  or  that  it  was  made  known 
to  the  Clerk  of  the  Crown  or  his  duly  authorised 
officials  on  the  date  appearing  on  the  receipt. 
Kate  Phipps  was  in  efiect  only  an  animated  letter 
box,  and  her  act  purely  ministerial  in  receiving  the 
parcel  and  putting  it  on  the  office  table.  [Breti,  J. 
— You  must  take  it  that  she  was  authorised  to 
receive  it,  and  keep  it  till  the  morning.]  Certainly; 
but  this  cannot  constitute  a  delivery  to  the  Clerk  of 
the  Crown,  who  was  not  there  till  the  next  morning; 
that  did  not  make  her    a    deputy    recorder  at 
the    moment    of    receiving    the    parcel.      Then 
consider  what  the  return  is.    It  is  the  certificate 
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endorsed  on  the  writ  itself,  and  rale  44  says 
that  ''snch  certificate  shall  have  effect  and 
be  dealt  with  in  like  manner  as  the  retam  under 
the  existing  law."  !Now  upon  these  words  I 
contend  that  the  rule  did  not  mean  to  interfere 
with  the  existing  practice,  except  so  far  as  to 
simplify  it  for  the  returning  officer  and  the  Clerk 
of  tne  Urown,  and  admit  of  the  return  being  sent 
by  post.  The  return  was  formerly  made  by 
indenture,  and  executed  by  the  returning  officer 
at  the  place  of  election,  and  then  sent  up  to  the 
office  of  the  Clerk  of  the  Crown.  The  old  law  with 
regard  to  filing  petitions  will  not  help  us  here, 
because  the  petitioner  was  to  question  the  return 
within  "fourteen  days  next  after  any  new  return  shall 
be  brought  in."  'Hiis  clearly  means  brought  in  to 
Parliament,  and  there  is  just  this  analogy  to  be 
urged  that  time  besran  to  run  from  the  report  to 
Parliament,  and  here  according  to  our  contention  \i 
is  from  the  entry  by  the  Clerk  of  the  Crown  in  the 
book  from  which  Parliament  receive  their  inform- 
ation of  the  returns.  So  generally  the  analogy  of  the 
old  practice  is  that  there  is  a  certificate  instead  of  an 
indenture,  but  it  must  reach  an  authorised  person ; 
and  it  is  a  strong  argument  in  favour  of  this 
necessity,  that  the  elected  member  cannot  sit  till 
the  return  is  made  to  the  Clerk  of  the  Crown ;  for 
on  his  report  alone  he  is  admitted.  Then  the 
object  of  tne  return  being  to  enable  the  Clerk  of 
the  Crown  to  make  his  entry,  and  for  the  elected 
member  to  take  his  seat  upon  the  entry,  when  can 
the  return  be  said  to  be  made  P  Surely  not  till  the 
certificate  can  be  dealt  with  by  the  Clerk  of  the 
Crown.  For  otherwise  it  must  be  contended  on 
the  other  side  that  the  return  is  made  by  sending 
off  the  papers  ;  but  I  submit  that  in  the  true  view 
of  the  proceedings  there  is  a  chain,  in  which  the 
sender  has  to  do  something  and  the  recipient  some- 
thing, and  it  is  not  complete  when  only  the  sender 
has  done  all  he  can.  The  minute  directions  as  to 
the  mode  of  transmission  which  the  returning  officer 
may  adopt  are  only  for  his  protection.' 

Mclntyre,  Q.C.,  Oha/ndoa  Leigh,  and  (7.  iS^  0, 
Bowen  in  the  support  of  the  rule. — The  version  of 
the  facts  upon  our  affidavits  says  that  during  the 
elections  the  office  of  the  Clerk  of  the  Crown 
was  often  open  till  6  p.m.,  and  that  either  he  him- 
self or  some  of  the  clerks  attended  up  to  that  hour, 
and  that  all  retams  received  were  entered  as 
received  on  that  day.  That  the  housekeeper  or 
other  attendant  was  authorised  to  take  in  parcels 
and  letters  which  should  arrive  after  the  office,  was 
closed  for  public  business,  and  so  Elate  Phipps  was 
authorised  to  receive  this  return.  [Brett,  J. 
Tou  must  deal  with  the  meaning  of  the  Acts  of 
Parliament,  not  with  the  practice  as  it  may  have 
prevailed  at  the  office  of  the  Clerk  of  the  Urown.] 
I  show  that  the  return  did  come  to  a  person  at  the 
office  of  the  Clerk  of  the  Crown  authorised  by  him 
to  receive  it.  [Lord  Coi*eridgb,  C.J. — The  words 
are  **  return  made : "  does  not  that  mean  made  so 
that  it  can  be  acted  on  P]  The  time  a^  which  he 
acts  upon  the  return  is  immaterial  for  the  purposes 
of  determining  when  the  return  was  made. 
[Brett,  J. — The  2nd  section  is  important,  for  it 
says  '*  return  their  names  to  the  Clerk  of  the 
Crown,"  and  the  44th  rule  only  explains  how  this 
is  to  be  done,  and  does  not  relieve  the  returning 
officer  from  any  of  the  necessity  laid  upon  him  in 
sect.  2.]  The  returning  officer  is  directed  to  take 
a  receipt  from  the  postmaster  when  he  sends  ofi* 
the  papers  by  post.    This  surely  looks  as  if  the  I 
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postmaster  became  agent  not  for  the  sender  but 
for  the  recipient,  and  supports  the  argument  that 
the  return  is  made  when  the  certificate  is  posted. 
[Denman,  J. — If  this  had  been  meant  it  would  have 
been  so  easy  to  have  added  some  such  words  as 
"  and  such  delivery  shall  be  equivalent  to  a  return 
to  the  Clerk  of  the  Crown."]  At  any  rate  I  say 
that  if  in  due  course  of  post  the  certificate  would 
arrive  on  the  4th,  it  ought,  whether  it  did  or  not  reaUy 
do  so,  to  date  on  the  4th.  This  should  prima  facie 
be  its  date  until  disproved.  But  here  it  in  fact  did 
arrive  on  the  4th.  Then  as  to  the  suggested 
•  definition  of  **  return  made  "  in  sect.  6,  subsect  2 
of  the  Corrupt  Practices  Act,  that  it  is  not  made 
until  the  officer  has  the  opportunitjr  of  doing  some- 
thing, this  would  be  directly  at  variance  with  rule 
44.    That  says   that  a  certificate  is  to  take  the 

Elace  of  the  return,  and  that  such  certificate  shall 
ave  effect  and  be  dealt  with  in  like  manner  as  the 
return  under  the  existing  law ;  that  is,  the  certi- 
ficate when  made  shall  be  so  dealt  with.  But 
clearly,  dealing  with  it  when  made  has  nothing  to 
do  with  the  mcLking  of  it :  Under  the  old  law  the 
duty  of  the  returning  officer  was  to  take  the  return, 
and  when  taken  his  duty  was  discharged :  the 
making  therefore  is  the  sending,  and  accordingly 
the  rule  proceeds  to  give  him  the  option  of  sending 
by  post,  and  he  is  authorised  to  give  it  to  the  post- 
master. The  only  possible  question  therefore  can 
be,  when  is  the  transit  determined,  because  as  soon 
as  it  is  determined,  beyond  all  doubt  the  return  is 
made.  It  must  be  admitted  that  the  physical 
transit  is  complete  when  the  certificate  reaches  the 
office  of  the  Clerk  of  the  Crown  and  is  there 
received.  Was  then  Kate  Phipps  authorised  to 
determine  the  transit  P  Clearly  upon  the  affidavits 
she  was ;  for,  apart  from  all  questions  of  authority  to 
deal  with  the  contents  of  tne  parcel,  she  was  ex- 
pressly empowered  to  take  in  all  letters  and  parcels, 
and  stayed  in  the  office  for  that  purpose.  When 
she  ffave  a  receipt  to  the  messenger,  the  transit 
was  determined,  for  she  acted  in  accordance  with 
the  authority  given  her. 

Lord  Coleridge,  C.J. — In  this  case  an  appli- 
cation has  been  made  to  take  off  the  file  a  petition, 
which  has  been  presented  against  Mr  Charles 
Waring,  the  sitting  member  For  the  Borough  of 
Poole,  on  the  ground  that  it  was  not  presented 
within  twenty-one  days  after  the  return  nad  been 
made  to  the  Clerk  of  the  Crown  in  Chancery  in 
England.  The  facts,  as  laid  before  us,  show  that 
the  election  at  Poole  took  place  on  the  3rd  Feb., 
that  the  polling  was  on  that  day,  and  that  on  the 
4th  the  number  of  votes  was  counted  by  the 
returning  officer  and  the  declaration  of  the  result 
made.  He  then  on  the  same  day  sent  up  by  post, 
in  a  registered  letter,  the  certificate  of  the  return, 
directed  to  the  Clerk  of  the  Crown,  and  sent  it  at 
such  an  hour  as  would  bring  it  to  London  about 
6  p.m.  the  same  evening.  It  did  in  fact  arrive, 
and  in  consequence  of  being  registered  was  sent 
by  a  special  messenger  from  the  Post  office,  and 
reached  the  office  of  the  Clerk  of  the  Crown  about 
8  p.m.  He  was  not  there,  nor  was  there  any 
person  in  the  office  :  the  only  person  on  the  pre- 
mises was  Kate  Phipps,  a  woman  in  the  employ- 
ment of  the  housekeeper,  who  was  herself  appointed 
and  paid  by  the  Lord  Great  Chamberlain.  Under 
these  circumstances  the  fact  being  that  the  regis- 
tered letter  reached  the  office  of  the  Clerk  of  the 
Crown  at  8  p.m.,  and  was  not  endorsed  or  dealt 
with  in  any  way,  nor  indeed  could  be  till  the  next 
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day,  we  have  to  decide  whether  a  petition  which 
was  presented  within  twenty-one  oays  after  the 
6th  Feb.  was  in  time,  as  having  been  pre- 
sented within  twenty-one  days  after  the  return 
had  been  made  to  the  Clerk  of  the  Grown.  We 
have  to  construe  two  sections  of  different  Acts  of 
Parliament,  and  to  see  if  the  44th  rule  in  the  first 
schedule  to  the  Ballot  Act  throws  any  light  on 
the  expressions  in  the  Acts.  The  2nd  subsection 
of  the  6th  section  of  31  &  32  Yicl.  c.  125  enacts, 
"  The  petition  shall  be  presented  within  twenty- 
one  days  after  the  return  has  been  made  to  the 
Clerk  of  the  Crown  in  Chancery  in  England,"  and 
the  latter  part  of  the  2nd  section  of  35  &  36 
Yict.  c.  33  has  these  words :  **  At  the  close  of  the 
poll  the  resuming  officer  shall  open  the  ballot 
boxes,  and  ascertain  the  result  of  the  poll  by 
counting  the  votes  given  to  each  candidate,  and 
shall  forthwith  declare  to  be  elected  the  candidates 
to  whom  the  majority  of  votes  have  been  given, 
and  return  their  names  to  the  Clerk  of  the  Urown 
in  Chancery."  The  words  in  these  two  sections 
are  for  all  substantial  purposes  the  same ;  and  the 
only  question  is  what  they  mean.  An  ingenious 
argument  has  been  addressed  to  us  on  rule  44,  to 
the  effect  that  the  return  must  be  considered  to  be 
complete  when  the  physical  process  of  trans- 
mission through  the  mstrumentality  of  the  Post 
office  is  over.  Mr.  Bowen  was  pressed  to  admit 
as  a  necessary  consequence  that  the  return  is 
complete  when  the  certificate  is  signed,  or  when  it 
is  handed  to  the  Post  office  for  transmission,  but 
was  unwilling  to  adopt  that,  arguing  that  aJl  that 
is  meant  by  making  the  return  is  transmission. 
I  am  of  opinion  that  this  argument  cannot  prevail. 
The  true  construction  is  that  "  return  to  be  made" 
means  that  the  officer  is  to  make  it  in  such  sense 
as  that  the  Clerk  of  the  Crown  can  act  upon  it. 
Now  what  is  it  which  the  Clerk  of  the  Crown  has 
to  doP  He  has  to  copy  into  a  book  the  names 
returned  to  him,  and  he  has  to  furnish  a  copy  of 
this  book  to  the  House  of  Commons,  and  on  that 
book  (or  on  the  single  return  as  the  case  may  be) 
the  member  is  allowed  to  take  his  seat.  J^ow 
when  there  is  a  new  Parliament  the  members  are 
not  at  first  sworn  in,  but  they  go  to  the  House  of 
Lords,  and  then  come  back  and  etect  a  speaker ;  and 
what  is  the  only  authority  for  members  on  such 
an  occasion,  acting  in  so  important  a  matter  P 
Why  this  return  made  by  the  Clerk  of  the  Crown 
to  the  House  of  Commons  and  this  alone :  and  he 
cannot  return  the  names  of  members  except  by 
means  of  this  return  so  directed  to  be  made  to 
him.  As  therefore  this  return  to  the  Clerk  of  the 
Crown  is  to  be  followed  by  such  important  matters, 
I  think  that  it  is  not  complete  till  it  has  reached 
the  authority  in  such  a  shape  that  he  or  his  deputy 
can  act  upon  it.  It  may  be  said  that  in  so  con- 
struing the  words  I  am  importing  considerations 
of  what  is  to  be  done  after  the  return  is  made ;  but 
I  mav  reply  that  the  ax^ment  that  the  "  return 
made  '  is  delivery  to  the  Post  office,  is  addressed  to 
us  on  consideration  of  the  duty  of  the  transmitter 
rather  than  of  the  meaning  to  be  elicited  from  the 
words  themselves.  "  Betum"  being  a  complicated 
and  not  a  simple  matter,  and  the  meaning  not 
being  necessarily  apparent  on  the  first  instance, 
we  must  say  what  we  think  it  means.  There 
may  be  difficulties  both  ways,  however  it  be  inter- 
preted, but  the  rule  of  good  sense  is  to  construe 
the  words  as  I  have  done,  and  to  hold  that 
"  return  made'*  is  not  made  until  the  Clerk  of  the 


Crown  has  an  opportunity  of  acting  upon  it.  I 
may,  however,  point  out  that  there  is  nothing  un- 
reasonable or  unjust  in  this,  because  if  the  return 
is  to  be  complete  when  the  Clerk  of  the  Crown 
has  the  opportunity  of  acting,  and  if  he  does  his 
dutj  in  acting  at  once,  a  point  of  time  is  fixed^rom 
which  the  time  may  run,  and  elected  members  and 
intending  petitioners  may  both  know  when  it 
begins,  as  it  will  be  from  the  endorsement  on  the 
writ.  This,  though  not  strictly  a  legal  considera- 
tion, yet  may,  as  I  have  already  given  my  opinion, 
on  the  proper  construction  of  the  woras  in  the 
sections,  be  adduced  to  show  that  the  interpreta- 
tion does  not  produce  inequality  or  injustice. 

Brett,  J. — The  first  statute  to  be  considered  is 
31  &  32  Yict.  c.  125,  passed  in  1868,  and  the  sub- 
sect,  of  sect.  6  is,  "The  petition  shall  be  presented 
within  twenty-one  days  af^er  the  return  nas  been 
made  to  the  Clerk  of  the  Crown  in  Chancery 
in  England,"  and  this  clearly  points  to  the 
Parliamentary  practice  which  existed  before 
the  statute  came  into  operation,  a  practice  which 
had  no  reference  to  the  presentation  of  petitions. 
How  was  the  return  then  made  P  It  was  done  by 
the  returning  officer  executing  an  indenture  wit- 
nessed by  several  persons ;  and  this  was  executed 
at  the  place  where  the  election  had  taken  place 
and  the  declaration  made.  It  was  never  thought 
under  that  practice  that  the  execution  of  the  in- 
denture was  a  return.  The  indenture  was  then 
sent  off,  usually  by  messenger,  for  the  returning 
officer  was  responsible  for  its  being  received  at 
the  office  of  the  Clerk  of  the  Crown.  What  was 
done  with  it  when  received  shows  why  it  was 
sent ;  it  was  that  the  Clerk  of  the  Crown  might 
acton  it.  He  entered  it  in  a  book  and  made  a 
report  of  it ;  and  it  was  most  important  that  this 
should  be  done,  because  the  return  was  the  only 
voucher  on  which  members  entered  the  House*  as 
may  be  seen  from  the  practice  laid  down  in  Sir 
Erskine  May's  book.  It  could  not  then  be  said 
that  the  return  was  made  until  the  Clerk  of  the 
Crown  had  had  an  opportunity  of  acting  on  it,  and 
this  he  could  only  have  when  it  came  to  liis  hands 
or  those  of  some  duly  authorised  deputy.  That 
being  the  meaning  of  the  expression  in  the  Act  of 
1868,  what,  we  must  ask,  is  the  meaning  of  the  same 
phrase  in  the  Ballot  Act  P  Surely,  where  it  occurs 
m  the  2nd  section,  not  having  any  reference  to 
petitions,  but  being  merely  descriptive  of  the 
course  of  proceeding,  it  must  mean  the  same  thin^. 
Then  does  rule  44  in  the  schedule  to  the  Ballot 
Act  niod^  this  interpretation  P  The  first  part 
says :  "  Tne  return  of  a  member  or  members 
elected  to  serve  in  Parliament  for  any  county  or 
borough,  shall  be  i!nade  by  a  certificate  of  the  names 
of  such  member  or  members,  under  the  hand  of 
the  retumii^  officer,  endorsed  on  the  writ  of 
election."  Tnese  words  are,  indeed,  capable  of 
the  construction  that  the  return  is  made  l^ 
making  the  certificate;  but  if  this  be  so  it 
must  mean  that  the  return  is  made  when  the 
certificate  is  signed.  But  this  cannot  be  so,  for  the 
whole  meaning  of  the  clause,  as  I  read  it,  is  to 
substitute  a  certificate  for  the  indenture,  and  I  have 
already  said  that  the  execution  of  the  indenture 
was  not  equivalent  to  making  tlie  return.  The 
rule  then  goes  on :  "  And  such  certificate  shall  have 
effect  and  be  dealt  with  in  like  manner  as  the  re- 
turn under  the  existing  law."  Just,  therefore,  as 
the  execution  of  the  indenture  was  not  the  '*  re- 
turn," so  the  signing  the  certificate  is  not  the 
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**  return."  It  then  goes  on  to  point  out  one  parti- 
cular mode  of  sending  the  writ  to  the  Clerk  of  the 
Grown,  viz.,  by  delivering  it  to  the  postmaster, 
and  taking  a  receipt  for  it  from  him.  If  the  re* 
turning  officer  avads  himself  of  this  provision,  and 
does  forward  the  writ  and  certificate  endorsed  on  it 
in  this  way,  his  doing  so  absolves  him  from  any 
responsibilit^r,  bat  does  not  make  it  a  "  return."  it 
must  come  into  the  hands  of  the  Clerk  of  the 
Crown,  and  the  provision  in  the  rule  as  to 
the  mode  of  transmission  does  not  interfere 
with  that  necessary  part  of  the  return.  If  that  be 
80,  was  this  certincate  made  to  the  Clerk  of  the 
Crown  on  the  4th  Feb.  P  It  was  handed  to  a  per- 
son who  could  receive  it,  but  could  do  nothing  else, 
—could  not  act  upon  it.  A  test  is  one  which  I  put 
in  the  course  of  the  argument :  Suppose  a  member 
so  elected  had  come  to  the  office  that  night,  and 
found  only  a  housekeeper  there,  and  not  the  Clerk 
of  the  Crown  or  his  authorised  deputy,  could  he 
have  taken  his  seat  that  night  by  persuading  the 
housekeeper  to  take  the  certificate  to  the  Clerk  of 
the  House  of  Commons  P  could  the  latter  have  re- 
ceived that  as  a  return  upon  which  he  could  have 
acted  and  admitted  the  member  P  But  then  it  is 
said,  if  so,  elected  members  are  at  the  merc;jr  of  the 
Clerk  of  the  Crown ;  and  if  he  neglects  his  duties  they 
may  suffer.  Well,  so  it  is  to  a  certain  extent.  "Ke 
may  delay  a  member's  taking  his  seat,  or  he  may 
prolong  tne  period  of  his  liability  to  be  petitioned 
against ;  but  what  then  P  If  he  does  so,  and  cause 
injury,  he  will  be  liable  to  an  action,  and  we  can- 
mot  consider  these  possibilities,  but  have  to  inter- 
pret what  the  Legislature  has  said,  and  what  is 
the  meaning  of  the  sections  and  rules,  without 
regard  to  imaginary  consequences. 

DcmcAiT,  J. — I  am  of  the  same  opinion.  By  the 
Corrupt  Practices  Act  1868,  a  petition  has  to  be 
presented  within  twenty-one  days  after  the  return 
has  been  made.  I  do  not  go  the  whole  length  of 
my  Lord  in  saying  that  the  words  '*  return  made  " 
are  ambiguous  words.  I  think  we  are  bound  to 
read  the  words  as  affirmatively  meaning,  effectively 
made  to  the  Clerk  of  the  Crown,  or  some  one 
authorised  by  him.  That  being  my  interpretation 
of  the  earlier  statute,  does  anything  in  the  1872 
Act  repeal  or  alter  those  words  P  The  general  rule 
with  regard  to  Acts  of  Parliament  is,  that  no  Act 
is  repealed  by  implication  unless  the  words  in  the 
later  statute  are  wholly  inconsistent  with  it.  But 
here  there  is  nothing  in  the  Ballot  Act  inconsistent 
with  this  provision ;  and,  therefore,  I  think  that 
the  words  remain  in  full  force  and  effect,  and  must 
receive,  the  same  interpretation  as  before ;  and  so  it 
follows  that  the  return  was  not  made  until  made  so 
that  the  Clerk  of  the  Crown  could  take  notice  of 
it.  In  my  opinion,  the  delivery  to  Kate  Phipps 
did  not  make  it  such  a  return  to  the  Clerk  of  tne 
Crown.  Bvle  discharged  withotU  costs. 

Attorney  for  petitioners,  0.  C,  EUis. 

Attorneys  for  respondent,  Waterhouss  and  Win- 
terbotham. 


CBOWV  CASES  SESEBVED. 

Btported  by  Jobs  Thoxpsov,  Esq.,  Banister'at-Law. 


Saturday,  AprU  25,  1874. 

(Before  Lord  Colbbibob,  C.  J.,  Blackburn,   J., 
Lush,  J.,  Pigott,  B.,  and  Clbasbt,  B.) 

Beo.  v.  Thoxas  Cooper. 

« 

Misdemeanor — Misappropriation  of  money  by  an 

attm'ney—24,  f  26  Vict  c.  96,  ss.  96,  96. 
W.  deposited  tUle'deeds  vnth  D.  as  secwriiy  for  a 
loom;  cmd  requiring  afwrther  loan,  the  defendant ^ 
an  aitomey,  obtain  A  for  W.  a  sum  of  money  from 
T.,and  detioered  to  her  a  mortgage  deed  as  security. 
There  were  no  directions  vn  vyriting  to  the  defend- 
ant to  apply  the  money  to  any  purpose,  and  he 
was  entrusted  with  the  mortgage  deed,  with  autho^ 
rity  to  hand  it  over  to  T,,  on  receipt  of  the  m^ort- 
gage  money,  which  was  to  be  paid  to  D,  and  W., 
less  costs  of  preparing  the  deed.    The  defendant 
firauckilenihf  converted  a  substantial  part  of  the 
money  to  his  own  use, 
Jleld,  that  as  there  was  no  direction  in  vjrUing,  and 
the  mortgage-deed  was  dtUy  delivered  to   T,,  the 
defendant  was  not  guHiy  of   a   misdemeanowr 
withim  24  ^  25  Vict,  c.  7o.  s,  76. 
Held,  also,  that  he  was  not  guiUy  of  the  misdemeanor, 
in  sect,  76,  of  converting  property  entrusted  to  him 
for  safe  custody. 
Casb  reserved  £>r  the  opinion  of  this  Court  by 
Grove,  J. 

The  defendant,  an  attorney,  was  indicted  under 
the  24  &  25  Vict.  c.  96,  for  having  converted  to  his 
own  use  certain  money  intrusted  to  him  or  received 
by  him  as  the  proceeds  of  a  deed  intrusted  to  him 
for  a  special  purpose. 

The  indictment  contained  two  counts  framed 
respectively  under  the  75th  and  76th  sections,  as 
follows : 

First  count.  The  jurors  for  our  Sovereign  Lady 
the  Queen,  upon  their  oath  present,  that  Thomas 
Cooper,  on  the  26th  March,  in  the  year  of  our 
Lord  1867,  ^en  being  an  attorney  and  being  in- 
trusted with  certain  property,  to  wit,  the  sum  of 
one  hundred  and  for^  pounds,  of  John  Wbittaker 
for  safe  custody,  did  tnen  and  there  unlawfully 
and  with  intent  to  defraud,  convert,  and  appro- 
priate a  certain  part  of  the  said  property  of  the 
,  said  John  Whittaker,  to  wit  the  sum  of  eighty 
pounds,  to  and  for  the  use  and  benefit  of  himself 
the  said  Thomas  Cooper,  against  the  form  of  the 
statute,  &c. 

Second  count.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present  that  the 
said  Thomas  Cooper,  on  the  day  and  j^ear  aforesaid, 
was  entrusted  by  the  said  John  Whittaker  with  a 
certain  valuable  security,  to  wit,  a  deed  of  mort- 
gage of  certain  property  of  the  said  John  Whit- 
taker, to  secure  the  repayment  of  a  sum  of  one 
hundred  and  forty  pounds  then  lately  before 
agreed  to  be  lent  and  advanced  to  the  said  John 
Whittaker  by  one  Martha  Taylor,  such  valuable 
security  being  intrusted  to  the  said  Thomas 
Cooper,  as  the  attorney  and  agent  of  the  said' John 
Whittaker  for  the  special  purpose  and  with  the 
intent  and  object  that  the  said  Thomas  Cooper 
should  receive  from  the  said  Martha  Taylor,  the 
said  sum  of  one  hundred  and  forty  pounds  for  and 
on  behalf  of  the  said  John  Whittaker,  and  having 
so  received  such  sum,  should  thereout  pay  the  sum 
of  fiftypounds  then  due  and  owing  from  the  said 
John  Wnittaker,  to  one  Nathaniel  John  Dewsbury, 
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and  should  pay  the  remainder  of  such  sum  of  one 
hundred  and  forty  pounds  to  and  for  the  use  of 
the  said  John  Whittaker,  and  the  jurors  aforesaid 
upon  their  oath  aforesaid  do  further  present  that 
the  said  Thomas  Gooper  having  on  the  day  and 
year  aforesaid,  received  from  the  said  Martha 
Taylor,  the  said  sum  of  one  hundred  and  forty 
pounds,  on  the  deed  ahd  valuable  security  above 
mentioned  unlawfully,  fraudulently,  in  violation  of 
good  faith,  and  contrary  to  the  purpose,  intent,  and 
object  with  which  such  valuable  security  had  been 
so  intrusted  to  him  as  aforesaid,  did  convert  to  his 
own  use  and  benefit  a  certain  part  of  the  proceeds 
thereof,  to  wit  the  sum  of  eighty  pounds,  against 
the  form  of  the  statute,  &c. 

The  facts  so  far  as  they  are  material  to  the  ques- 
tions submitted  to  the  Gourt  were  these : 

A  Mr.  John  Whittaker  had  before  1867  obtained 
a  loan  of  bOl.  from  a  Mr.  Dewsbury  on  a  deposit  of 
title-deeds  to  some  leasehold  property.  In  conse- 
quence of  Whittaker*s  wish  for  a  further  loan, 
tne  defendant  in  1867  obtained  140L  from  a  Miss. 
Tavlor,  and  prepared  and  handed  to  her  brother- 
in-law,  who  acted  for  her,  a  mortgage-deed,  secur- 
ing the  140L  Out  of  the  money  which  defendant 
was  to  receive  he  was  to  pay  off  Dewsbury  and 

Sij  the  balance  to  Whittaker.  He  did  not  pay 
ewsbury,  and  he  only  paid  Whittaker  601.,  on 
which  Whittaker  paid  him  interest,  while  he, 
defendant,  without  Whittaker's  knowledge  paid 
the  mortgagees'  interest  on  the  140L,  Whittaker, 
being  also  igpiorant,  at  all  events  for  some  years, 
that  defendant  had  obtained  so  much  as  l^OL 
Allowing  lOL  for  the  preparaton  of  the  mortgage- 
deed,  which  defendant  8  brother  and  former  partner 
said  was  a  fair  sum,  the  defendant  would  have  701. 
of  Whittaker*8  in  his  possession,  less  the  difference 
of  interest  which  he  paid  without  authority. 

Defendant's  counsel  contended  that  there  was 
another  302.  paid  to  Whittaker  which  would  reduce 
the  sum  to  40Z.,  but  the  evidence  preponderated 
greatly  a^inst  this. 

A  good  many  letters  were  put  in  to  show  the 
defendant's  conduct  in  the  matter,  but  with  these 
the  Gourt  need  not  be  troubled. 

After  reading  to  them  the  material  parts  of  the 
evidence,  I  told  the  jury  that  if  they  were  satisfied 
without  reasonable  doubt,  that  the  defendant 
received  the  1401.  from  Whittaker,  and  in  violation 
of  good  faith,  and  fraudulently  converted  to  his 
own  use  a  substantial  part  of  the  money  which 
they  considered  he  should  have  paid  to  Whittaker, 
and  to  Dewsbury  for  him,  they  should  find  him 
guilty ;  otherwise  not. 

The  jury  found  a  verdict  of  guilty. 

Jt  must  be  taken  by  the  court:  Ist,  that 
there  were  no  directions  in  writing  to  the 
defendant  to  apply  the  money  or  any  part  of 
the  proceeds  of  the  deed  to  any  purpose ;  2nd, 
that  defendant  was  entrusted  with  the  mortgage 
deed  with  authority  to  hand  it  over  to  the  mort- 
gagee or  her  agent  on  receipt  of  the  mortgage- 
money  which  was  to  be  paid  to  Dewsbury 
and  Whittaker,  less  costs  of  preparing  deed ; 
3rd,  that  defendant  received  140Z.  for  Whittaker's 
use ,  and  in  violation  of  good  faith  and  con- 
trary to  the  purpose  for  which  such  deed  and 
money  were  entrusted  to  him,  converted  a  sub- 
stantial part  of  the  money  to  his  own  use. 

I  respited  the  judgment  and  allowed  the 'defen- 
dant to  go  out  on  bail  (to  be  fixed  by  magistrates) 
to  appear  for  judgment  if  required. 


The  question  for  the  Gourt  is  —  does  the 
offence  committed  by  the  defendant  come  within 
either  or  both  the  sections  above  named,  viz.,  the 
75th  and  76th  sections. 

If  within  both  or  either  of  them,  the  conviction 
to  be  affirmed,  if  not  within  either  a  verdict  of 
not  guilty  to  be  entered. 

13th  April,  1874.         (Signed)    W.  R.  Grove. 

Bowen,  Q.G.  (E,  J.  Dunn  with  him)  for  the  pri- 
soner.— The  conviction  cannot  be  sustained.  'The 
case  is  not  within  the  language  of  either  section 
of  the  statute.  [He  was  then  stopped  by  the 
court.] 

Torr,  Q.G.,  in  support  of  the  conviction. — ^The 
first  count  of  the  indictment  is  framed  upon  the 
76th  section  of  the  24  &  25  Yict.  c.  76,  whicli 
enacts  that  "  whosoever,  being  a  banker,  merchant, 
broker,  attorney,  or  agent,  and  being  entrusted 
with  the  property  of  any  other  person  tor  safe  cus- 
tody, shall,  with  intent  to  defraud,  sell,  negotiate, 
transfer,  pledge,  or  in  any  manner  convert  or 
appropriate  the  same  or  any  part  thereof  to  or  for 
his  own  use  or  benefit,  &c.,  shall  be  guilty  of  a 
misdemeanor."  Here  the  defendant  got  the 
money  from  Miss  Taylor  to  hold  safely  until  he 
had  fulfilled  her  injunctions  to  pay  off  Dewsbury, 
and  pay  die  balance  to  Whittaker.  [Blackbukn, 
J. — ^The  defendant  did  not  fraudulently  dispose  of 
the  mortgage  security.  Lord  Golebidoe,  G.  J. — ^And 
it  cannot  be  said  that  the  money  was  entrusted  to 
lum  for  safe  custody.]  The  second  count  is  framed 
upon  the  75th  section,  which  enacts  that  ''  whoso- 
ever having  been  entrusted  as  a  banker,  mer- 
chant, broker,  attorney,  or  other  agent  with  anv 
money  or  security  for  the  payment  of  money  witn 
any  direction  in  writing  to  apply,  pay,  or  deliver 
such  money  or  security  or  any  part  thereof,  or  the 
proceeds  or  any  part  of  the  proceeds  of  such  secii- 
rity  for  anjr  purpose  or  to  any  person  specified  in 
such  direction,  snail  in  violation  of  fp>odL  faith,  and 
contrary  to  the  terms  of  such  direction,  convert  to 
his  own  use  or  benefit,  or  the  use,  &c.,  such  money, 
security,  or  proceeds,  or  any  port  thereof  re* 
Bpectively;  and  whosoever,  having  been  en- 
trusted as  banker,  merchant,  broker,  attorney,  or 
other  agent,  with  any  chattel  or  valuable  secu- 
rity, or  any  power  of  attorney  for  the  sale  or 
transfer  of  any  share  or  interest  in  any  public 
stock  or  fund,  &o,,  for  safe  custody  or  for  any 
special  purpose,  without  any  authority  to  sell, 
negotiate,  transfer,  or  pledge,  shall  in  violation  of 
good  faith,  and  contraiy  to  the  object  or  purpose 
for  which  such  chattel,  security,  or  power  of 
attorney  shall  have  been  intrusted  to  him  to  sell, 
negotiate,  transfer,  pledge,  or  in  any  manner  con- 
vert to  his  own  use  or  benefit,  &c.,  such  chattel  or 
security,  or  the  proceeds  of  the  same,  or  any  part 
thereof,  or  the  share  or  interest  in  the  stock  or 
fund  to  which  such  power  of  attorney  shall  relate, 
or  any  part  thereof,  shall  be  guilty  of  a  mis- 
demeanor." The  defendant  is  brought  within 
that  provision  by  the  facts,  for  he  was  intrusted 
with  the  mortgage  deed  to  hand  it  over  to  Miss 
Taylor  on  receipt  of  the  mortgage  money  which 
was  to  be  paid  to  Dewsbury  and  Wnittaker.^  TLord 
GoLEKiDOE,  G.  J. — He  was  not  intrusted  with  the 

?roceeds  of  an  improperly  pledged  mortgage  deed.] 
'he  case  falls  within  the  second  part  of  the  enact- 
ment in  sect.  75.  [Pigott  B. — No.  The  founda- 
tion of  the  ofience  is  that  the  defendant  must  have 
without  authority  improperly  transferred  or 
pledged  a  chattel  or  security  intrusted  to  him  for 
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safe  custody  or  some  special  parpose.  If  he  had 
been  indicted  under  sect.  8  for  oouTertin^  to  his 
own  use  property  bailed  to  him,  I  am  inclined 
to  think  he  might  have  been  convicted.  Black- 
B17BN  J. — This  money  was  not  the  proceeds  of  a 
chattel  converted  contrary  to  good  faith.] 

Lord  CoLEBiDOB,  C.J. — ^I  am  of  opinion  that  the 
conviction  should  be  quashed.    The  indictment  is 
framed  under  two  sections  of  the  24  <fe  25  Vict.  c. 
96,  and  consists  of  two  counts,  the  first  framed 
upon  the  76th  section,  and  the  second  upon  the 
7oth  section.    The  first  count  upon  the  76th  section 
is  OUL  of  the  question,  because  the  defendsmt  has 
not  improperly  dealt  with  any  property  entrusted 
to  him  for  safe  custody  within  the  meaning  of  that 
.section.    Then  the  second  count  is  framed  upon 
the  7^th  section,  which  seems  to  consist  of  two 
parts :  the  first  part  relates  to  the  case  of  a  banker, 
merchant,  broker,  attorney,  or  other  agent  en- 
trusted with  any  money  or  security  for  the  pay- 
ment of  money  with  any  direction  in  writing  to 
*PPty»  P*y»  or  deliver  such  money  or  security,  or 
any  part  thereof,  for  any  purpose  or  to  any  person 
specified  in  such  direction  who  shall  in  violation  of 
good  faith  and  contrary  to  the  terms  of   such 
direction,  convert  the  same  to  Ins  own  use  or 
benefit.    Now  this  case  is  not  within  that  part  of 
the  section,  for  here  there  is  no  direction  in  writing 
to  apply,  pay,  or  deliver  the  money  and  security 
Then  is  tub  case  within  the  second  part  of  the 
section  ?    This  is,  "  Whosoever  having  been  in- 
trusted as  banker,  merchant,  broker,  attorney,  or 
other  agent  with  any  chattel  or  valuable  security 
or  any  power  of  attorney  for  the  sale  or  tranfer  of 
any  share  or  interest  in  any  public  stock  or  fund 
for  safe  custody,  or  for  any  special  parpose,  without 
any  authority  to  sell,  negotiate,  transfer  or  pledgCi 
shall  in  violation  of  good  faith  and  contrary  to  tne 
ol]rject  or  purpose  for  which  such  chattel,  security, 
or  power  of  attorney  shall  have  been  intrusted, 
sell,  negotiate,  &c.,  or  in  any  manner  convert 
to  his  own  use  or  benefit,  such  chattel  or  security 
or  the  proceeds  of  the  same,  &c."    Now  these  are 
the  facts :  the  defendant,  as  attorney  for  Whitaker, 
had  obtained  from  Miss  Taylor  a  sum  of  money 
advanced  by  her  on  mortgage  with  which  to  pay 
ofi*  Dewsbury*8  prior  advance,  and  to  pay  over  the 
balance  to  Whitaker.     The  mortgage  deed  was 
Miss  Taylor's,  and  the  moneys  in  a  certain  sense 
the  moneys  of    Dewsbury  and  Whitaker.     The 
mortgage  deed  was  properly  drawn  and  delivered 
to  Miss  Taylor,  but  the  defendanb  misappropriated 
part  of  the  monies  advanced  by  Miss  Taylor  on 
the  mortgage.    But  those  monies  were  not  the 
proceeds  of  the  mortfi:age  improperly  converted 
within    the .  meaning  of  this  enactment,   which 
means  shall  convert  either  a  security  or  money 
intrusted  to  him  for  safe  custody  or  for  any  special 
purpose.    The  defendant  therefore  is  not  brought 
within  the  words  of  the  enactment,  and  the  con- 
viction must  be  quashed. 

The  rest  of  the  Court  concurring. 

ConmcUon  quashed. 
Attorney  for  the  Prosecutor,  Nordon,  Liverpool. 
Attorney  for  the  Defendant,  Sherratt,  Kidsgrove. 


HOUSE   OF   LOBDS. 

Reported  hj  C.  E.  Maldbv,  Esq.,  Barruter*at-Law. 


AprU  16  a/nd  17, 1874. 

(Before  the   Lord  Chancellor  (Cairns),  Lord 
Chelmsford,  and  Lord  Selborne.) 

Macbeth  and  others  v.  Ashley  and  otelbrs. 

ON  appeal  proh  the  first  division  of  the  court 

of  session  in  SCOTLAND. 

Licensing  Acts  {Scotland) — 16  ^  17  VicL  c.  67,  s.  11 
— 25  ^  26  Vict,  c.  35,  s,  2 — "  Particular  locality 
vnthin  any  county,  district,  or  burgh  " — Hours  of 
dosmg. 

The  Act  25  ^  26  Vict,  c.  SS,  fixes  the  hours  for  open* 
ing  and  dosing  licensed  houses  in  Scotland  at 
eight  m  the  morning  and  eleven  at  night;  and 
by  sect,  2,  gives  power  to  the  licensing  magistrates, 
at  thei/r  discretion,  to  vary  those  hours  "  in  any 
particular  locality  within  any  county,  district,  or 
burgh  reqyming  other  hours  for  opening  or 
closing," 

The  m^istrates  of  B,  defined  by  mstes  and  hounds 
a  certain  part  of  their  burgh,  which  in  fact  in- 
eluded  all  the  licensed  houses  therein,  and  passed 
a  resolution  to  the  effect  that  the  particular  hcality 
so  defined  required  that  the  licensed  houses  in  it 
should  be  closed  at  ten  at  night,  and  iriserted  that 
hour  in  the  certifUaies  which  they  granted : 

Held,  that  the  resolution  was  uUra  vires,  and  an 
evasion  of  the  statute,  for  the  Act  gave  them  a  dis- 
cretion to  select  a  portion  of  the  whole  district,  ayid 
it  was  contrary  both  to  the  spirit  a/nd  letter  to 
apply  an  exceptional  rule  to  what  was  virtually 
the  whole  burgh. 

This  was  an  appeal  from  a  decision  of  the  first  di- 
vision of  the  Uourt  of  Session  in  Scotland  (the 
Lord  President  Inglis,  Lord  Deas,  and  Lord  Jer- 
viswoode;  Lord  Ardmillan  dubitarde),  deUvered 
on  the  20th  June  1873,  in  favour  of  the  respon- 
dents, reversing  the  decision  of  the  Lord  Ordinary 
(Lord  Gifford)  in  favour  of  the  appellants. 

The  appellants  were  the  magistrates  of  the  burgh 
of  Rothesay ;  the  respondents  were  the  four  prin- 
cipal hotelkeepers  in  that  town ;  and  the  question 
raised  in  the  action  was,  whether  the  appellants, 
in  resolving  at  their  meeting  for  granting  and  re- 
newing publicans'  certificates,  held  on  the  15th 
April  1872,  "  that  in  the  particular  locality  within 
the  burgh,  situated  witnin  the  following  limits 
(specifying  them),  other  hours  are  required  for 
closing  inns  and  hotels  and  public-houses  than 
those  specified  in  the  forms  of  certificate  in  sche- 
dule A  annexed  to  the  Act  (25  &  26  Yiot.  c.  35), 
applicable  thereto,"  and  in  granting  certain  certi- 
ficates, in  the  terms  of  this  resolution,  had  gone 
beyond  the  powers  conferred  upon  them  by  the 
Public-houses  Acts. 

The  Acts  which  regulate  public-houses  and  the 
granting  of  publicanr  certificates  in  Scotland,  are 
the  Acts  9  Geo.  4^  c.  58,  16  &  17  Vict.  c.  67,  and 
25  k  26  Vict.  c.  35. 

The  only  provision  as  to  the  hours  for  keeping 
open  public-houses,  in  9  Geo.  4,  c.  58,  is  contained 
in  the  form  of  certificate,  which  provides  that  the 
hotel,  inn,  or  public-house  shall  not  be  kept  open 
during  the  hours  of  service  on  Sundays,  nor  "  at 
unseasonable  hours ''  on  other  days. 

Sect.  11  of  16  &  17  Vict.  c.  67,  provides.  "  that 
in  localities  reauiring  other  hours  tor  opening  and 
closing  public-houses,  iuns,  and  hotels,  than  those 
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contained  in  the  said  schedule,  it  shall  be  lawful 
for  such  lustices  or  magistrates  to  insert  in  the 
said  schedule  such  other  hours,  not  being  earher 
than  six  o'clock  or  later  than  eight  o'clock  in  the 
momulg  for  opening,  or  earlier  than  nine  o'clock 
or  later  than  eleven  o'clock  in  the  evening  for 
closing  the  same,  as  thej  shall  think  fit." 

The  forms  of  certificates  contained  in  the  sche- 
dule to  this  Act  provide,  "  that  the  holder  shall 
not  keep  open  house,  or  permit  or  suffer  any 
drinking  on  any  part  of  the  premises  belonging 
thereto,  or  sell  or  give  out  therefrom  any  liquors 
before  eight  o'clock  in  the  morning,  or  after  eleven 
o'clock  at  night/' 

The  later  Act  (25  &  26  Yict.  c.  85)  substitutes 
new  forms  of  certificate  for  those  provided  by  the 
Act  last  quoted;  but,  as  regaros  the  hours  of 
opening  and  dosing,  the  provisions  are  identical. 

Sect.  2  provides :  "  That  in  any  particular  locality 
within  any  county,  or  district,  or  burgh,  requiring 
other  hours  for  opening  and  closing  inns,  &c.,  than 
those  specified  in  the  K>rms  of  certificates  in  the 
said  schedule  applicable  thereto,  it  shall  be  lawful 
for  such  justices  or  magistrates  respectively  to 
insert  in  such  certificates  such  other  hours,  not 
being  earlier  than  six  o'clock  or  later  than  eight 
o'clock  in  the  morning  for  opening,  or  earlier  than 
nine  o'clock  or  later  than  eleven  o'clock  in  the 
evening  for  closing  the  same,  as  they  shall  think 
fit." 

Under  the  provisions  of  sect.  36  of  the  last 
quoted  Act,  the  two  previous  statutes,  so  far  as 
not  repealed  are  incorporated  with  and  form  part 
of  it. 

Bothesay  is  the  chief  town  of  the  island  of  Bute, 
in  the  Firth  of  Gl^de.  It  has  a  poptdation  of 
about  7800,  which  is  much  increased  during  the 
summer  months  by  the  arrival  of  visitors.  There 
were  thirty-one  licensed  publicans  in  the  burgh, 
and  the  appellants,  by  tneir  resolutions  of  the 
15th  April  1872,  above  mentioned,  defined  certain 
limits  within  the  boundaries  of  the  burgh,  which 
embraced  about  two-thirds  of  the  whole  burgh,  and 
included  all  the  licensed  inns,  hotels,  and  public- 
houses,  and  left  unaffected  only  parts  of  theburch* 
either  not  built  iipon  at  all  or  occupied  only  oy 
outlying  villas.  Thus  the  whole  burgh,  for  licens- 
ing purposes,  was  affected  by  the  resolution,  which 
substituted  ten  o'clock  at  night  for  eleven  o'clock 
as  the  hour  for  closing  all  licensed  houses,  and  this 
hour  was  inserted  in  all  the  certificates  for  the  year 
which  began  on  the  15th  May  1872. 

The  grocers  of  the  town  were  not  affected  by  the 
resolution;  and  the  respondents,  feeling  them- 
selves aggrieved  thereby,  commenced  the  proceed- 
ings, which  resulted  in  this  appeal. 

The  Lord  Advocate  (Grordon,  Q.O.),  the  Solicitor' 
General  (Holker,  Q.C.),  and  W,  A,  0.  Paterson  (of 
the  Scottish  Bar),  appeared  for  the  appellants. 

Ac  the  conclusion  of  their  argument, 

Southgate,  Q.C.,  Kay,  Q.O.,  and  E.  F.  GampheU  (of 
the  Scottish  Bar),  who  were  counsel  for  the  re- 
spondents, were  not  called  upon. 

The  Lord  Chancellob. — My  Lords,  the  question, 
and  the  only  question  to  be  determined  in  this  case 
is,  whether  an  order  made  by  the  magistrates  of 
the  burgh  of  Bothesay,  was  within  the  powers 
conferrea  upon  them  by  the  Act  of  Parliament 
under  which  they  were  proceeding,  for  if  the  order 
was  within  these  powers  it  was  not  for  the  Court 
of  Session,  and  it  is  not  for  your  Lordships,  to 
examine  into  the  discretion  exercised  by  the  magis- 


trates.   The  exercise  of  that  discretion  is  entirely 
for  them  and  for  them  alone.    My  Lords,  the 
question  in  the  view  which  I  should  submit  of  it 
to  your  Lordships  turns  really  upon  one  Act  of 
Parliament,  the  25  &  26  Yict.  c.  35.    It  is  true 
that  before  that  Act,  another  Act,  that  of  thek-16 
&  17  Yict.  had  been  passed  upon  this  subject,  but 
if  your  Lordshii>8  will  turn  to  the  Act  of  the  16 
&  17  Yict.  you  will  observe  that  the  form  in  which 
that  enactment  is  couched  is  this,  it  gives  in  a 
schedule  one  form  of  certificate  of  licence  to  be 
granted  to  an  hotel  or  public-house,  and  in  that 
form  there  occurs  the  condition,  that  the  house  is 
not  to  be  opened  before  eight   o'clock    in   the 
morning,  or  to  be  kept  open  later  than  eleven 
o'clock  at  night ;  and  then  the  11th  section  of  the 
Act  provides,  afier  declaring  that  the  magistrates 
may  grant  a  licence  in  the  form  to  which  I  have 
referred,  that  "  in  localities  requiring  other  hours 
for  opening  and  closing  public-houses,  &c.,  than 
those  oontamed  in  the  schedule,  it  shall  be  lawful 
for  the  justices  or  magistrates  to  insert  in  the 
schedule  such  other  hours,  not  being  earlier  than 
six  or  later  than  eight  o'clock  in  the  morning  for 
opening,  or  earlier  than  nine  o'clock  or  later  than 
eleven  o'clock   in   the  evening  for  closing  the 
same."    The  proviso,  therefore,  is  a  power  given 
to  alter  or  modifv  the  particular  form  of  licence 
which  is  contained  in  the  schedule  to  that  Act. 
But  when  your  Lordships  turn  to  the  Act  of  the 
25  &  26  Yict.,  upon  wnich  I  shall  have  imme- 
diately to  comment,  you  will  find  that  the  form  of 
certificate  given  by  the  earlier  Act  is  entirely 
swept  away  and  another  form  substituted  for  it. 
Therefore,  the  proviso  in  the  earlier  Act  which  was 
to  operate  upon  the  form  of  certificate  given  in 
that  Act,  of  necessity  comes  to  an  end  wnen  the 
certificate  given  by  the  earlier  Act  is  removed  oat 
of  the  way.    Therefore,  my  Lords,  without  stop- 
ping to  consider  whether  there  are  or  are  not 
actual  repealing  words  in  the  later  statute,  and 
without  stopping  to  consider  what  may  have  been 
the  meaning  of  the  proviso  in  the  earlier  statute, 
it  appears  to  me  sufficient  to  sa^that  the  certificate 
given  in  the  earlier  statute,  being  now  at  an  end, 
and  being  a  certificate  which  cannot  be  granted, 
the  earlier  statute  itself  is  no  longer  to  beoon« 
sidered.   My  Lords,  I  then  turn  to  the  later  statute, 
but  before  considering  the  words  of  it  I  will  remind 
your  Lordshios  of  what  has  been  done  by  the 
maffistrates  o^  Bothesay  in  this  case.    Thev  have 
made  an  order  substituting  a  different  hour-* 
an  earlier  hour — for  closing,  for  the  hour  which 
your  Lordships  will  find  contained  in  the  later 
statute  to  which  I  have  referred.    They  have  done 
that,  not  for  the  whole  burgh  in  point  of  form,  bat 
for  a  portion  of  the  burgh  so  far  as  regards  metes 
and  bounds.    But  the  portion  of  the  burgh,  fiir 
which  their  order  has  been  made  is  admitted  to 
contain  all  the  hotels  and  inns  and  public  hoases 
which  exist  in  the  burgh,  and  therefore,  though  in 
form  the  order  does  not  extend  to  every  squaze 
yard  of  the  burgh  for  the  purposes  of  licensing, 
it  really*  does  comprise  the  whole  of  the  burgh, 
because  it  comprises  the  whole  of  the  hotels  and 
public-houses  in  the  bur^h.    Indeed,  my  Lords,  it 
was  not  denied  at  the  oar,  it  was  very  properly 
assumed  to  be  an  order  which  practically  did  affect, 
and,  what  is  more  important,  which  was  meant  to 
affect,  the  whole  of  tne  houses  within  the  bar^h 
which  were  to  be  licensed.     Now,  bearing  that  m 
mind,  let  me  direct  your  Lordships'  attention  to 
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the  provisions  contained  in  the  later  statute,  the 
25  A  26  Yict.    That  later  statute  in  place  of  the 
one  and  only  form  of  certificate,  which  had  been 
contained  in  the  schedule  of  the  16  &  17  Yict., 
provides  I  think  three  forms  of  certificates  in  the 
Bchedole.    Each  of  these  forms  contains  a  con- 
dition that  the  house  to  which  a  certificate  is  to  be 
granted  shall  not  be  opened  earb'er  in  the  morning 
than  eight  o'clock,  or  later  in  the  evening  than 
eleven  o'clock.    Those  hours  therefore  are  taken 
by  the  Legislature  to  be  the  hours  which  as  a 
general  rule  are  to  be  applied  to  aU  licensed  houses. 
The  second  section  of  the  Act  provides  that  these 
forms  of  certificates  to  which  I  nave  referred  shall 
come  in  place  of  the  forms  of  certificates  provided 
by  the  earlier  Acts,  and  that  it  shall  be  lawful  for 
the  justices  "  where  they  shall  deem  it  inexpedient 
to  ffrant  to  any  person  a  certificate  in  the  form 
applied  for,  to  grant  him  a  certificate  in  any  other 
of  the  forms  contained  in  the  schedule."    And 
then  come  these  words,  "  provided  always  that  in 
any    particular   locality   within    any    county    or 
district  or  burgh  requiring  other  hours  for  opening 
and  closing  inns  and  hotels  and  public-nouses 
than  those  specified  in  the  forms  of  certificates  in 
said  schedule  applicable  thereto,  it  shall  be  lawful 
for  such  justices  or  magistrates  respectively  to 
insert  in  such  certificates  such  other  hours,  not 
being  earlier  than  six  of  the  clock  or  later  than 
eight  of  the  clock  in  the  morning  for  opening,  or 
earlier  than  nine  of  the  clock  or  later  than  eleven 
of  the  clock  in  the  evening  for  closing  the  same  as 
they  shall  think  fit."  Now,  if  your  Lordships  take 
those  words  in  the  proviso  as  they  are  to  be 
literally  interpreted,  it  appears  to  me  to  be  beyond 
all  doubt  that  they  point  to  a  discretion  reposed  in 
the  magistrates  which  is  to  be  exercised  not  with 
reference  to  the  whole  county,  district,  or  burgh 
within  their  jurisdiction,  but  as  the  words  expressly 
are  with  reference  to  a  particular  locality  within 
(that  is  inside)  the  county  or  district  or  burgh,  and 
I  think  )rour  Lordships  will  easily  see  how  reason- 
able and  intelligible  this  provision  of  the  Legislature 
was.  The  subject  of  the  general  hours  for  opening 
and  closing  public  houses  is  a  matter,  and  has 
al?rays  been  treated  as  being  a  matter,  of  great 
and  imperial  public  moment.    It  has  been  treated 
as  a  matter  to  be  reserved  for,  and  determined  by, 
the  consideration  of  the  Imperial  Parliament.    It 
has  accordingly  been  a  subject  upon  which  Par- 
liament has  in  this  Act  expressed  its  opinion  with 
regard  to  what  should  be  the  general  rule  by  the 
c^ificate  to  which  I  have  referred  prescribing  the 
hours  mentioned  in  the  certificate.    But  then  the 
Act  takes  notice  that  in  any  particular  district 
over  which  the  licensing  authority  shall  exercise 
its  power,  there  may  be  some  reason  why  a  portion 
of  the  district  or  locality  within  the  district,  should 
have  applied  to  it  a  different  rule  from  that  which 
is  to  be  the  rule  of  the  district  at  large ;  in  other 
words,  that  there  should  be  a  power  of  making  an 
exception  from  that  which  is  to  be  the  general  rule. 
But  that  is  to  be  the  form  in  which  the  discretion 
is  to  be  exercised.    There  is  to  be  a  general  rule, 
and  there  may  be  an  exception ;  but  S  the  excep- 
tion is  to  swallow  up  the  rule  it  ceases  of  course 
to  be  an  exception  at  all,  and  that  which  might 
fairly  have  been  an  exercise  of  discretion  becomes 
no  exercise  of  the  kind  of  discretion  mentioned  in 
this  Act  of  Parliament,  which  is  to  be  a  discretion 
to  select  a  portion  of  the  whole  district,  and  apply 
to  it  a  rule  different  from  the  rule  which  is  to 


apply  to  the  whole  district.    That,    my  Lords, 
appeared  to  me  to  be  the  obvious  and   litend 
meaning  of  the  words,  and  in  truth  the  only  way 
in  which  the  literal  meaning  of  the  words  was 
attempted  to  be  met  in  the  very  clear  argument 
which  we  heard  upon  the  subject,  was  by  the 
Lord  Advocate,  who  pressed  this  upon  us.    The 
Lord  Advocate  said — "Here  is  a  power,  a  dis- 
cretion, given  to  the  magistrates  to  take  a  par- 
ticular locality  within  their  district;   that  is  a 
discretion  which  they  may  exercise  not  only  once 
but  again  and  again.    They  may  first  take  one 
locality  and  they  may  afterwards  take  another 
locality,  and  in  that  way  they  may  traverse  the 
whole  of  their  district,  and,  m  fine,  by  taking  a 
number  of  localities,  they  may  ultimately  take  the 
whole  district.    Why,  therefore,  should  they  not 
take  the  whole  of  tneir  district  at  once  P    Now, 
my  Lords,  I  will  assume,  though  it  is  not  for  your 
Lordships  now  to  decide,  as  tne  c^uestion  has  not 
arisen,  that  this  may  be  a  discretion  which  may  be 
exercised  more  than  once.    That  may  be  so,  and 
upon  that  I  express  no  opinion,  but  of  this  I  am 
quite  certain,  tnat  neither  your  Lordships  nor  any 
other  court,  if  they  found  that  magistrates  had, 
under  the  guise  of  exercising  a  discretion,  taken 
portion  after  portion  of  their  district,  not  with 
reference  to  tne  view  of  the  particular  wants  or 
reauirements  of  each  portion  tney  selected,  but  in 
order,  by  degrees,  to  take  possession  of  the  whole 
of  their  district,  and  under  the  pretence  of  exer- 
cising a  discretion  for  each  portion,  virtually  to 
subvert  and  change  the  general  rule  laid  down  by 
the  Legislature ;  if,  I  say,  your  Lordships  were  to 
find,  which  I  cannot  imagine  or  suppose  you  ever 
would  find,  magistrates  adopting  that  course  for 
the  purpose  of  doing  what  I  must  describe  as 
evading  an  Act  of  Parliament,  your  Lordships 
would  not  be  prepared  to  sanction,  but  would  dis- 
countenance and  prevent  the  exercise  of  a  power 
which  was  used  in  that  way.    That,  however,  has 
not  been  done  by  the  magistrates  in  this  case. 
They   have  done  that  which  they  believed  was 
within  their  power.    They  have,    once   for   all, 
attempted  with  regard  to  all  the  public-houses  in 
their  aistrict,  to  change  the  rule  laid  down  by  the 
Act  of   Parliament.    That,  in  my  opinion,  is  a 
power  which  has  not  been  entrusted  to  them  by 
the  Legislature ;  and  I,  therefore,  submit  to  your 
Lordships  that  the  view  taken  by  the  Court  of 
Session  was  correct  in  reducing  the  order  which 
was  thus  made  Iw  the  magistrates.    I  therefore 
propose  to  your  Lordships  that  the  interlocutors 
appealed  against,  should    be  afi&rmed,  and    the 
appeal  dismissed  with  costs. 

Lord  Chelmspokd — Mj  Lords,  I  am  entirely  of 
the  same  opinion.  If  tms  case  depended  upon  the 
16  &  17  Vict.,  there  might  be  some  dif&culty 
in  determining  the  exact  meaning  of  the  word 
"  locality "  in  the  11  th  section  of  the  Act ; 
but  I  should  have  had  very  little  hesitation  in 
coming  to  the  conclusion  that  it  could  not  have 
been  intended  to  apply  to  the  whole  of  a  county, 
city,  or  burgh  witnin  the  jurisdiction  of  the 
licensing  magistrates,  for  these  reasons : — The  11th 
section  prescribes  the  form  of  certificate  for  inns 
and  public-houses,  and  it  expressly  enacts  that  it 
shall  not  be  lawful  for  the  ma^trates  of  any  burgh 
in  Scotland  to  grant  any  certificates  in  any  other 
form  than  those  contained  in  the  schedule ;  and 
by  the  12th  section  it  is  enacted  that  any  certificate 
granted  contrary  to  the  provisions  of  the  Act 
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"  shall  be  null  and  Yoid  to  all  intents  and  purposes." 
Now  if  the  word  "  locality  '*  applied  to  the  whole 
of  the  district  under  the  jurisdiction  of  the  ma^s- 
trates,  the  very  section  which  makes  it  unlawful 
for  the  magistrates  to  grant  certificates  in  any 
other  than  the  prescribed  forms  would  enable  them 
to  supersede  the  provision  expressed  in  the  most 
peremptory  terms,  and  virtually  to  repeal  it ;  and 
if  this  might  be  done  in  one  county,  city,  and 
burgh,  why  not,  as  was  observed  in  the  course  of 
the  ar^ment,  in  every  one  throughout  Scotland. 
But  whatever  may  be  the  proper  construction  of 
the  16  &  17  Vict.,  we  have  notning  to  do  with  it, 
except  as  introductory  to  and  in  some  respects 
explanatory  of  the  Act  of  the  25  &  26  Vict.  It 
seems  probable  that  the  alternative  meaning  of  the 
word  "  locality  "  mentioned  by  the  Lord  President, 
might  have  sug^stedthe  necessity  of  more  clearly 
expressing  the  mtention  of  the  Legislature;  and 
accordingly  in  the  25  &  26  Vict.,  the  matter  is 
made  perfectly  plain  by  the  introduction  of  these 
words,  "  any  pwisicular  locality  within  any  county 
or  district  or  burgh."  Upon  these  words,  there 
can  be  no  doubt  that  even  if  the  word  "  locality  " 
in  the  16  &  17  Vict.,  had  the  construction  which 
was  contended  for,  it  has  been  altogether  super- 
seded by  the  later  statute,  and  that  the  magistrates 
have  not,  as  was  contended  for  by  the  Lord  Advo- 
cate, power  of  licensing  under  the  16  &  17  Vict., 
and  also  under  the  25  &  26  Vict.  The  magistrates 
have  to  deal  with  the  latter  statute '  only,  and  the 
particular  localities  within  their  jurisdiction  re- 
quiring other  hours  for  opening  and  closing  public- 
houses  than  those  specified  in  the  forms  of 
certificates  contained  in  the  Act,  that  is,  where, 
from  some  peculiar  circumstance  connected  with 
some  particular  locality,  in  the  judgment  of  the 
magistrates  it  is  requisite  that  other  nours  should 
be  inserted  in  the  licences.  Now  it  must  be 
conceded  that  this  is  a  matter  for  the  discretion  of 
the  magistrates  in  the  proper  exercise  of  their 
statutory  powers ;  but,  upon  this  occasion,  instead 
of  confining  themselves  to  a  part  of  the  burgh, 
they  have  endeavoured  to  apply  their  power  to 
every  part  of  the  burgh — at  all  events  to  the  part 
of  the  burgh  containmg  all  the  public-houses  to 
which  their  licensing  powers  extend,  and  therfore 
practically  to  the  whole  of  the  burgh.  This  appears 
to  me  to  be  contrary  not  only  to  the  spirit  out  to 
the  very  letter  of  the  Act,  because  it  is  impossible 
to  say  that  the  limits  which  they  have  defined, 
which  virtually  comprehend  the  whole  of  the  burgh, 
can  be  called  **a  particular  locality  within  any 
county,  or  district,  or  burgh :  "  and  1  must  say  it 
appears  to  me  something  very  like  an  attempt  to 
evade  the  provisions  of  the  Act  of  Parliament. 
Now,  the  law  will  not  allow  that  to  be  done  in- 
directly which  cannot  lawfully  be  done  directly, 
and  therefore  I  have  no  doubt  whatever  that  this 
was  ultra  vires  of  the  magistrates  of  the  burgh. 
i  do  not  know  whether  it  is  at  all  important  to 
consider  the  objection  that  the  discretion  of  the 
magistrates  can  be  exercised  only  when  other  hours 
than  those  named  in  the  certificates  are  required 
for  opening  as  well  as  closing  public-houses.  The 
words  "  opening  and  closing  "  give  the  power  as  to 
morning  and  evening  both ;  and  it  may  well  be  that 
a  change  as  to  opening  might,  from  particular 
circumstances,  be  requisite,  and  not  as  to  closing, 
or  vice  versa.  And  although  the  times  for  the 
opening  and  closing  mentioned  in  the  certificates 
com  prebend  a  period  of  15  hours,  there  is  nothing 


to  indicate  that  in  any  change  to  be  made  those 
should  be  the  exact  number  of  hours  for  whioh 
publicans  are  to  be  allowed  to  keep  open  their 
houses.  I  therefore  agree  with  my  noble  and 
learned  friend  that  the  interlocutors  ought  to  be 
affirmed  and  the  appeal  dismissed  with  costs. 

Lord  Selbo&ke— My  Lords,  I  am  entirely  of  the 
same  opinion,  and  I  will  add  but  little  to  what  has 
been  already,  said  by  those  of  your  Lordships  who 
have  addressed  the  Hous«.  With  respect  to  the 
reasons  on  which  the  learned  Lord  Ordinary,  who 
took  a  different  view,  seems  to  have  proceeded,  and 
with  which  Lord  Ardmillan  appears  to  have  been 
disposed  to  agree,  though  yielding  to  the  authority 
of  the  majority  of  the  judges  in  the  Inner 
House,  they  appear  to  me,  my  Lords,  to  turn 
upon  a  view  which  I  think  it  would  be  some- 
what dangerous  to  encourage  at  all,  in  dealing 
with  Acts  of  Parliament  of  this  description. 
Because,  in  the  letter  of  the  magistrates' 
order,  less  than  the  whole  of  the  burgh  is 
comprehended  in  point  of  territorial  limits,  their 
Lordships  seem  to  have  been  inclined  to  think  that 
the  strict  language  of  the  Act  of  Parliament  was 
satisfied,  and  that  the  court,  under  those  circum- 
stances, ought  not  to  interfere  with  the  discretion 
of  the  magistrates.  Now,  I  cannot  but  think  that 
in  that  view  their  Lordships  lost  sight  of  a  distinc- 
tion which  exists  between  what  is  called  an 
evasion  of  an  Act  of  Parliament  where  the  Act 
is  in  derogation,  if  I  may  so  say,  or  in  restriction 
of  the  legal  rights  and  liberties  of  the  subject,  and 
where  the  Act  confers  for  public  purposes,  powers 
which  would  not  otherwise  exist.  It  has  been  said 
in  this  House,  and  elsewhere,  that  with  regard  to 
such  statutes  as  the  Mortmain  Act,  and  others  of 
that  kind  which  restrict  previously  existing  legal 
powers,  a  man  is  at  liberty  to  evade  them  if  that 
means  no  more  than  to  keep  outside  of  them ;  but 
if  you  keep  oustside  of  an  Act  which  creates  for 
public  purposes,  licensing  powers  in  magistrates,  it 
IS  manifest  that  you  do  not  execute  the  power  at  all. 
Now,  in  this  case,  without  at  all  meaning  to  deny 
that  it  is  confided  to  the  discretion  of  the  magis- 
trates to  determine  what  particular  localities  within 
their  jurisdiction  require  other  hours  for  opening 
and  closing  than  those  spepified,  yet  it  is  quite 
obvious  that  such  discretion  as  they  have  is  not 
an  arbitrary  discretion  to  define,  with  or  without 
reasons  apparent  to  themselves,  any  localities  they 
please,  but  they  must  be  such  localities  as  they 
consider  in  the  honest  and  bond  fide  exercise  of  their 
own  judgment,  to  require  a  difference  to  be  made. 
The  participle  "  requiring  "  is  connected  with  the 
substantive  **  locality  "  and  therefore  it  must  be  a 
requirement  arising  out  of  the  particular  circum- 
stances of  the  place.  The  magistrates  must,  in 
the  exercise  of  an  honest  and  bond  fide  judgment, 
be  of  opinion  that  the  "  particular  lo'.3ality  "  (I  must 
use  the  language  of  the  Act  of  Parliament,  though 
it  does  not  seem  to  me  to  be  the  best  English  m 
the  world)  which  they  except  from  the  ordinary 
rule  is  one  which,  from  its  own  particular  circum- 
stances, requires  the  difference  to  be  made.  It  is 
quite  evident  that  the  magistrates  have  not 
proceeded  upon  that  ground  in  the  present  case, 
and,  therefore,  without  saying  absolutely  that  no 
case  could  possibly  be  conceived  in  which  there 
happened  to  be  only  one  or  two  public-houses 
,  within  the  district,  and  those  really  so  situated  that 
a  good  reason  could  be  given  for  applying  the 
exception  to  tbem,  without  saying  that  such  a  case 
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would  be  impossible,  it  is  enough  to  say  that  it  is 
perfectly  clear,  and  on  all  hands  conceded,  that 
that  case  does  not  exist  here. 

Interlocutor  affirmed,  and  appeal  dismiaeed, 
with  costs. 

Solicitors  for  the  appellants,  Simeon,  Waheford, 
and  Simeon  for  /.  and  A.  Peddie,  Edinburgh. 

Solicitors  for  the  respondents,   Qrakamea  and 
WaMaw,  for  A.  Kirk  MacMe,  Edinburgh. 


COUBT  OF  QUSSN'S  BSNCH. 

Reported  by  J.  Shobtt  and  M.  W.  McKbujlb,  Esqrs., 

Barrieten-atrLaw. 


April  18  <md  29, 1874. 

Beg.  v.  Oastbo. 

Trial  at  har  for  perjury — Motion  for  new  trial,  or 
in  arrest  of  judgment — Remarks  hy  judge  in 
summing  up — Competency  of  court  in  banc  to 
re-hear  points  of  law — Venus  upon  r&moval  from 
Central  Criminal  Court — Appointment  of  days 
for  tnal— Adjournment — Nisi  Frius  sittings  %n 
Westminster  Hall — Penal  servitude  for  perjury 
before  a  Chancery  commissioner — Repetition  of 
sentence — Sentence  out  of  term. 

Upon  a  motion  for  a  new  trial,  or  a  venire  de  novo, 
or  in  arrest  of  judgment,  after  a  trial  at  bar  of 
an  indictment  for  perjury,  the  cov/rt  held  as  foU 
lows : — 

Remarks  of  greal  severity  upon  the  conduct  of 
defendarWs  counsel,  made  by  a  judge  in  summing 
up  to  a  jury,  although  calculated  to  influence 
them  unfavowrably  to  the  defendant,  do  not  con- 
stittUe  an  undue  influence,  if  intended  to  counter- 
act the  evil  effect  which  what  the  judge  considers 
to  be  the  improper  conduct  of  the  counsel  might 
have  upon  the  jury. 

The  court  expressed  no  opinion  as  to  their  com/pe- 
iency  to  re-hear  and  re-consider  points  of  law 
already  decided  by  the  same  court  when  sitting  at 
bar. 

The  effect  of  9  ^  10  Vict,  c,  24,  s.  ^,isto  give  the 
Cov/rt  of  QueerCs  Bench  discretion  to  name,  in  a 
certiorari  for  removal  of  an  indictment  from  the 
Central  Criminal  Court,  the  county  or  jurisdiction 
in  which  the  trial  is  to  take  plaice,  and  to  provide 
that  the  jurors  shall  be  summoned  from  thatjuris' 
diction. 

Sect.  7  of  11  Geo,  4^1  Will,  4,  c.  70,  gives  a 
court  the  most  absolute  discretion  to  appoint  such 
days  as  they  think  fit  for  a  trial  at  bar,  either  on 
several  occasions  or  at  once  through  a/nd  beyond 
succeeding  vacations. 

The  Court  of  Queen*s  Bench  sitting  at  bar  may  for 
wMcient  reason  adjourn  a  trial  either  in  or  out 
of  term. 

Since  the  enactment  of  33  Vict,  c,  6,  s.  5,  whatever 
was  the  law  before,  sittings  at  Nisi  Frvus  in  Mid- 
dlesex need  not  be  held  urithin  Westminster  Hall. 

2  Geo,  2,  c.  25,  which  imposed  the  sentence  of  trans- 
portation {now  penal  servitude)  for  perjury, 
applies  equally  to  an  oath  taken  before  a  com- 
missioner in  Chancery,  appointed  under  15  ^  16 
Vict,  c,  78,  or  cm  oalh  taken  before  any  court  of 
common  law. 

In  the  case  of  an  irregular  sentence  upon  a  person 
convicted  at  bar,  the  Corwt  of  Queens  Bench  may 
cure  the  irregularity  by  sentencing  the  defendant 
again. 

It  is  competent  for  a  court  at  bar  to  deliver  sentence 
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out  of  term  at  the  time  of  a  conviction,  notwUh- 
gtanding  the  dicta  of  thu  judges  a/nd  the  House  of 
Lords  in  O'Connell  v.  The  Queen  (11  CI,  ^  F. 
165). 
This  was  the  celebrated  trial  at  bar  held  before 
Gockbum,  C.J.,  MellorandLush,  JJ.,  anda  special 
jury,  upon  an  indictment  for  perjury  committed  by 
the  claimant  in  his  evidence  in  an  ejectment, 
Tichbome  v.  Lushington,  before  Bovill,  C.J.,  and 
also  in  an  affidavit  sworn  within  the  City  of  Lon- 
don in  a  Chancery  suit,  llie  ejectment  was  in  fact 
the  trial  of  the  issue  as  to  the  claimant's  identity 
with  Sir  B.  C.  D.  Tichbome,  Bart.,  which  was 
directed  to  be  tried  at  law  in  the  Chancery  suit. 
The  indictment,  Tvhich  contained  two  counts,  each 
alleging  similar  assignments  of  perjury,  had  been 
removed  by  certiorari  from  the  Central  Criminal 
Court ;  the  trial  commenced  on  the  23rd  April 
1873,  and  was  continued  with  intervals  until  the 
28th  Feb.  1874,  when  the  jury  found  a  verdict  of 
guilty  upon  both  counts  and  all  the  assignments, 
and  the  court  immediately  sentenced  the  defendant 
to  fourteen  years  penal  servitude. 

It  was  proved  in  the  trial  at  bar  that  the  trial  of 
the  ejectment  was  commenced  in  the  Court  of 
Common  Pleas,  at  Westminster  Hall,  and  after 
the  hearing  had  lasted  several  days,  it  was  ad- 
journed with  the  consent  of  the  parties  to  the 
Westminster  Sessions  House,  where  the  claimant 
was  called  as  a  witness,  and  was  sworn.  Part  of 
his  evidence  was  given  at  the  Sessions  House  and 
part  in  the  Court  of  Queen's  Bench,  at  West- 
minster Hall,  to  which  place  the  trial  by  consent 
was  further  adjourned.  No  consent  for  either  of 
these  adjournments  was  entered  upon  the  record 
of  the  ejectment,  and  the  indictment  alleged  the 
perjury  to  have  been  committed  "  at  West- 
minster," without  reference  to  the  particular 
building  or  any  adjournment  by  consent. 

Formal  appointments  were  made  by  the  Court 
of  Queen's  Bench  daring  the  trial  at  bar,  for 
sittings  throughout  the  vacations,  under  11  Geo. 
4  A  1  Will.  4,  c.  70,  s.  7. 

The  first  appointment  was  made  in  Easter  Term 
1873,  to  enable  the  court  at  bar  to  sit  up  to  and  on 
Saturday,  the  1st  Nov.  On  the  31st  Oct.,  that 
court,  on  the  application  of  the  prosecution  and 
against  the  protest  of  the  defendant,  adjourned  to 
the  17th  Nov.,  for  the  purpose  of  enabling  the 
prosecution  to  obtain  witnesses  in  reply  to  certain 
evidence  given  for  the  defence.  On  the  6th  Nov. 
the  prosecution  applied  to  the  Court  of  Queen's 
Bench,  sitting  in  banc,  for  a  further  appointment 
of  sittings.  The  defendant  objected  to  this  appli- 
cation, but  the  court  overruled  the  objection.  On 
the  17th  Nov.,  the  court  at  bar  further  adjourned 
the  trial  until  the  1st  Dec,  and  again  against  the 
defendant's  f)rote6t. 

Kenealy,  Q.C.  (with  him  McMdhon  and  Wyld)^ 
for  the  defendant,  now  moved  for  a  rule  nisi 
for  a  new  trial,  or  a  venire  de  novo,  or  in  arrest 
of  judgment. — As  to  the  first  count  of  the 
indictment,  which  alleged  perjury  in  the  eject- 
ment at  Westminster,  Bovill,  U.J.,  had  no  juris 
diction  to  hold  this  trial  at  Nisi  Prius  in  any 
other  place  than  Westminster  Hall.  By  18  Eliz., 
c.  12,  after  reciting  that  theretofore  all  issues 
joined  in  any  of  the  courts  of  record  at  West- 
minster triable  in  the  county  of  Middlesex,  had 
been  usually  tried  at  the  bars  in  the  said  courts 
in  Westminster,  it  was  enacted  inter  alia  that 
from  thenceforth  the  Chief  Jnatioo  of  the  Common 
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Pleas  for  the  time  being  upon  issues  joined  or  to 
be  joined  in  the  Court  of  Common  Pleas,  and 
oertain  other  judges  of  the  several  courts,  "  shall 
or  may  at  their  discretions,  within  the  said  Hall, 
called  Westminster  Hall,  in  Westminster,  or  in 
the  place  where  the  Court  of  Exoheauer  is  com- 
monly kept  in  the  said  county  of  Middlesex,  as 
justices  of  Nisi  Prius  for  the  said  county  of  Middle- 
sex, within  the  term  time,  or  within  four  days 
next  after  the  end  of  every  or  any  term  severally 
try  all  manner  of  issues  joined  or  to  be  joined  in 
any  of  the  said  several  courts,  which  by  the 
oroinary  course  of  the  laws  of  the  realm  ought  to  be 
tried  in  any  of  the  said  courts  by  an  inquest  of  the 
said  county  of  Middlesex."  Although  this  enact- 
ment was  amended  in  various  ways  bj  subsequent 
statutes,  no  jurisdiction  has  ever  been  given  to  a 
Judge  of  the  Common  Pleas  to  try  issues  at  any 
other  place  in  Westminster  except  Westminster 
Hall.  The  express  authority  to  a  Judge  of  the 
Queen's  Bench  to  try  all  issues,  wherein  the  trial 
ought  to  be  in  the  county  of  Middlesex,  "  either  in 
the  said  Hall  or  in  any  other  fit  place  in  the  city 
of  Westminster,"  in  such  manner  as  the  same 
"  might  be  tried  by  the  said  Chief  Justice  in  the 
said  Hall,  caUed  Westminster  HaU  "  (1  Geo.  4, 
c.  21,  s.  1),  is  a  ground  for  continuing  the  previous 
limitation  of  place  which  applied  to  the  Common 
Pleas.  If  this  be  so,  no  consent  of  the  parties 
could  cure  the  want  of  jurisdiction,  at  all  events 
unless  entered  on  the  record.  In  Viner's  Abr., 
title  *•  Trial,"  it  is  stated  (s.  a.  2)  that  "  consent 
cannot  take  away  the  natural  and  essential  visne." 
In  the  case  of  Crow  v.  Edioards,  there  mentioned, 
it  was  resolved  by  the  Exchequer  Chamber,  that 
because  it  did  not  appear  upon  the  record  that  the 
trial  was  by  consent  in  a  foreign  county  it  was 
erroneous,  notwithstanding  the  party  hiad  in  a 
manner  confessed  it  by  demurrer.  [Cockbuiin,  C.  J. 
— You  must  contend  then  that  if  the  Claimant  had 
recovered,  the  whole  ejectment  would  have  been 
.invalid.]  Certainly.  It  has  also  been  held  in 
modem  cases  that  consent  cannot  give  juris- 
diction. In  Vcmsittart  v.  Taylor  (4  E.  &  B.  910), 
in  the  Exchequer  Chamber,  with  reference  to 
appeal  upon  a  point  reserved  at  the  trial  before 
the  Common  Law  Procedure  Act,  Jervis,  C.J., 
said  at  p.  912,  « We  are  all  agreed  that  juris- 
diction cannot  be  given  by  the  conduct  of  the 
parties,  if  we  have  none  independent  of  it."  So 
Lawretice  v.  Wilcock  (11  A.  &  E.  941).  That 
at  all  events  this  consent,  to  create  jurisdiction, 
must  have  been  entered  upon  the  record,  ap- 
pears from  Co.  Litt.  125  b.  (p.)  "  If  a  venire 
fete,  be  awarded  to  the  coroners  where  it  ought  to 
be  to  the  sherife,  or  the  visne  commeth  out  of  a 
wrong  place,  yet  if  it  be  per  aeeenaum  partium,  and 
so  entered  of  record,  it  shall  stand,  for  omnia  con- 
eensus  tollit  errorem"  Upon  this  authority,  the  con- 
viction might  have  been  supported  if  the  indict- 
ment had  alleged  that  the  oatn  was  administered  by 
consent  at  the  Westminster  Sessions  House,  and  so 
entered  of  record:  and  the  wrong  description  of  the 
place  is  another  objection  to  the  first  count.  [Lush, 
J. — "  Westminster "  is  the  word  used  in  the 
Common  Law  Procedure  Act,  1864,  sect.  2,  which 
gives  the  judges  power  to  try  causes  in  the  same 
court  at  the  same  time.]  This  was  not  a  trial 
under  the  Common  Law  Procedure  Act.  [Black- 
burn. J. — ^Not  if  there  was  a  second  Nisi  Prius 
Court  sitting  at  the  same  time  P  Quain,  J.— If  the 
oath  had  been  administered  in  one  of  these  courts 


it  could  not  have  been  said  to  have  been  in  West- 
minster Hall ;  these  courts  are  outside  the  Hall 
itself,  and  ever  since  they  have  been  built,  which 
was  in  the  reign  of  George  lY.,  the  jurisdiction 
could  not  have  literally  depended  upon  18  Eliz.  c 
12.]  Further,  as  to  the  second  count  of  the  indict- 
ment, which  alleged  perjuries  within  the  city  of 
London,  the  ancient  charters  of  the  city  show  a 
right  of  trial  in  the  city,  and  by  a  jury  of  citizens, 
for  all  offences  committed  and  causes  of  action 
arising  within  its  boundaries ;  (2  Str.  857;  2  Salk 
644) :  out  it  is  not  necessary  to  go  further  back 
than  the  Central  Criminal  Court  Act  1834  (4  <&  5 
Will  4,  c.  36),  which  provides  for  the  trial  of  all 
offences  within  the  district  defined  by  a  mixed^ 
jury  from  all  the  counties  comprised  in  the  district. 
By  a  subsequent  Act,  9  <&  10  Vict.  c.  24,  s.  3,  it  is 
"  enacted  that  every  writ  of  certiorari  for  removing 
an  indictment  from  the  said  Central  Criminu 
Court  shall  specify  the  county  or  jurisdiction  in 
which  the  same  shall  be  tried ;  and  a  jury  shall  be 
summoned  and  the  trial  proceed  in  the  same 
manner  in  all  respects  as  if  the  indictment  had 
been  originally  preferred  in  that  county  or  juris- 
diction." This  section  ^ves  no  power  to  the 
person  who  draws  the  certiorari  to  alter  the  county 
in  which  the  indictment  shall  be  tried  from  that 
in  which  the  offence  was  committed.  [Blackbubs, 
J. — It  is  however  a  power  to  the  court  for  that 
purpose.]  The  words  do  not  express  such  a  power, 
and  the  case  of  Beg  v.  MitcheU,  (2  Q.  B.  636),  is  an 
authority  that  a  certiorari  cannot  alter  the  county 
in  which  an  offence  ou^ht  to  be  tried.  The 
adoption  of  the  county  in  the  certiorari  must  be  at 
the  peril  of  the  prosecution,  and  here  the  second 
count  was  tried  by  a  wrong  jury.  [See  report  of 
this  point  as  argued  at  bar,  28  L.  T.  Bep.  N.S.  342.] 
As  to  the  trial,  11  Geo.  4  &  1  Will.  4,  c.  70, 
8.  7,  enacts  that  only  twenty-four  days  shall  be 
appropriated  after  each  term  for  trial  of  issues 
of  fact,  "Provided  that  if  any  trial  at  bar 
shall  be  directed  by  any  of  the  said  courts,  it 
shall  be  competent  to  the  judges  of  such 
court  to  appoint  such  dav  or  days  for  the  trial 
thereof  as  they  shall  think  fit ;  and  the  time  so 
appointed,  if  in  vacation,  shall  for  the  purpose  of 
such  trial  be  deemed  and  taken  to  be  a  part  of  the 
preceding  term."  This  section  authorises  only 
one  appointment  for  a  trial  at  bar  bevond  the 
twenty-four  days  after  the  term  in  which  the 
appointment  is  made,  and  the  proceedings  there- 
fore after  the  Long  Vacation  were  invalid. 
[Blackbubn,  J. — ^That  point  has  already  been 
argued  before  us,  and  aeoided.]  Next  as  to  the 
discontinuance  of  the  trial  against  the  protest  of 
the  defendant ; — for  the  purpose  required,  an  ad- 

Cmment  in  a  criminaJ  trial  has  never  before 
n  granted,  and  moreover  there  could  be  no 
power  to  adjourn  over  the  time  of  the  original 
appointment.  [Cockbukn,  C.J. — This  was  an 
exceptional  case,  and  we  established  a  new  pre- 
cedent to  meet  it.  Blackbubk,  J. — ^No  appoint- 
ment was  necessary  for  sittings  during  term.] 
Further  the  sentence  clearly  ought  not  to  have 
been  pronounced  during  the  vacation:  it  should 
have  oeen  postponed  to  the  beginning  of  this 
term.  0*ConneU  arJL  otJie/i's  v.  The  Queen  (11 
CI.  &  F.  155),  was  a  trial  at  bar  under  an  Lrish 
Act,  1  &  2  Will.  4,  c.  31,  containing  a  provision 
exactly  similar  to  this  7th  section  of  11  Geo.  4 
&  1  WilL  4,  c.  70 ;  Tindal,  C.  J.,  referring  to  the 
words  of  it  in  his  written  opinion  of  all   the 
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judges,  said,  at  p.  250,  "  It  was  to  be  a  day  in 
term  for  the  trial,  not  a  day  in  term  for  the  giving 
of  judgment,  or  any  other  purpose."  And 
Lyndhurst,  L.  C,  at  p.  325,  expresses  the 
unanimous  ooncurrenoe  of  the  law  lords  in  the 
opinion  of  the  judges  upon  the  subordinate 
questions  raised  in  the  case.  [Blackbukn,  J. — 
What  is  there  in  the  words  of  the  statute  to 
support  this  dictum  of  the  judges  P  OocKBUBjr, 
C.  J. — They  seem  to  have  overlooked  the  section 
of  the  Act  which  gives  power  to  a  judge  at  Nisi 
Priu8  to  pronounce  sentence  during  sittings.] 
There  mignt  be  a  miscarriage  of  justice,  and  if 
sentence  were  pronounced  immediately,  no  remedy, 
which  is  limited  to  a  motion  in  term,  could 
be  obtained  till  it  was  partly,  if  not  entirely 
oarried  out.  The  counsel  for  the  prosecution,  at 
p.  220,  seem  to  admit  that  sentence  could  be  pro- 
nounced only  in  term  ;  and  it  does  not  follow  that 
because  express  power  to  sentence  immediately 
is  given  to  a  judge  at  Nisi  Prius,  it  should 
necessarily  belong  to  a  court  sittine  at  bar. 
[CocKBUBN,  0.  J. — Except  for  that  autnority,  it 
never  would  have  occurred  to  me  that  the  words 
"  for  the  purpose  of  such  trial "  did  not  include 
the  sentence,  which  seems  to  me  to  be  part  of  the 
trial.  Blackburn,  J. — That  point  was  not  before 
the  judges  in  the  O'OonneU  case,  and  was  not 
material  to  their  decision.  At  all  events  the  defen- 
dant might  now  be  broaffht  up  and  sentenced  again, 
if  there  were  sufficient  doubt  about  the  propriety  of 
a  sentence  in  vacation.]  That  is  so.  [Black- 
BXTRN,  J. — For  myself,  I  have  no  doubt  about  it, 
notwithstanding  the  dictum  of  Tindal,  C.  J.] 
Another  point  concerning  the  sentence  is  that  the 
oath  upon  affidavit  was  not  one  which  could  found 
the  crime  <rf  perjury.  The  Act  1(5  A  17  Vict. 
c.  78,  which  enables  commissioners  to  take  affi- 
davits in  Chancery,  makes  no  provision  for  false 
swearing.  [Blackbubn,  J. — The  words  creating 
the  crime  of  perjury  in  5  Eliz.  c.  9  s.  6,  are,  if  any 
persons  "  by  their  own  act,  consent,  or  agreement 
wilfully  and  corruptly  commit  any  manner  of 
wilful  perjury,  by  his  or  their  deposition,  in  any  of 
the  courts  before  mentioned."  The  affidavit  was 
part  of  a  judicial  proceeding  in  the  Court  of 
Chancery.]  The  2  Geo.  2,  c.  25,  which  makes 
transportation  a  punishment  for  perjury,  cannot 
relate  to  an  oath  taken  before  a  commissioner 
appointed  under  15  &  16  Yict.  c.  78.  Besides 
these  legal  points,  I  move  for  a  new  trial  on  the 
grounds  that  the  Lord  Chief  Justice  in  his  sum- 
ming up  brought  undue  influence  to  bear  upon  the 
jury;  that  the  court  gave  evidence  to  the  jury 
which  was  not  upon  oath ;  and  that  the  verdict 
was  against  the  weight  of  the  evidence. 

Notninff  was  said  by  the  defendant's  counsel  in 
support  oi  the  last  two  grounds  for  a  new  trial ; 
but  as  to  the  undue  influence  of  the  Lord  Chief 
Justice,  the  foUowing  passages  in  his  summing 
up,  which  related  to  the  conduct  of  the  de- 
fendant's counsel  at  the  trial  were  cited;  and  it 
was  contended  that  they  unduly  influenced  the 
jury  against  •  the  defendant,  and  improperly 
induced  them  to  find  a  verdict  against  him. 
"But,  gentlemen,"  he  said,  *'our  position  was 
rendered  painful  also  from  the  fact  that  we  had 
again  and  again  to  interfere  with  the  address  of 
the  learned  counsel  in  order  to  correct  misstate- 
ments and  misrepresentations  which  could  not  be 
allowed  to  pass  without  such  interference  on  our 
part.    When  witnesses  are  misrepresented,  when  1 


evidence  is  misstated,  when  facts  are  perverted — 
and  that  not  for  the  purpose  of  argument  in  the 
cause,  but  in  order  to  lay  the  foundation  of  foul 
imputations  and  unjust  accusations  against  parties 
and  witnesses — when  one  unceasing  torrent  of 
invective  and  foul  slander  is  sent  forth  where* 
with  to  blacken  the  character  of  men  whose  repu* 
tations  have  been  hitherto  without  reproach — then 
it  is  impossible  for  judges  to  remain  silent.  It  is 
not  enough  to  say  that  the  learned  counsel  should 
be  allowed  to  oo  on  with  his  address  to  the  end, 
and  that  the  juoge  should  wait  until  it  is  his  turn 
to  speak,  and  then  to  set  right  matters  which  have 
been  misrepresented  and  distorted.  And  especially 
is  it  not  so  in  a  case  like  this,  where  weeks  and 
months  might  elapse  before  the  judge  would  have 
an  opportunity  of  expressing  his  opinion ;  for  in 
the  meanwhile  what  might  happen  ?  A  temporary 
impression — ^perhaps  that  is  all  that  it  was  hoped 
to  achicTe — might  have  gone  forth  fatal  to  the 
honour  and  the  character  of  the  person  assailed ; 
wounds  miffht  have  been  inflicted  which  possibly 
never  could  have  been  healed.  Therefore  it  was 
we  felt  it  to  be  our  duty  to  interpose  and  check  the* 
torrentof  undisguised  and  unlimited  abuse  in  which 
the  learned  counsel  for  the  defendant  thought 
proper  to  indulge.  And  in  what  way,  gentlemen, 
were  our  reikionstances  met  P  In  an  ordinary  case, 
if  in  the  heat  of  argument,  in  the  fervour  of 
oratory,  in  the  zeal  with  which  the  counsel  enga^s 
in  a  case,  in  the  examination  or  cross-examination 
of  a  witness,  the  strict  bounds  of  propriety  may 
sometimes,  and  not  unnaturally,  be  overstepped — 
but  this,  I  say  for  the  honour  of  the  Bar  of 
England,  happens  very  rarely  indeed — a  word, 
nay,  a  hint,  from  the  judge  is  sufficient  to  restrain 
the  overflowing  zeal  within  its  proper  and  legiti- 
mate limits.  But  we  were  met  by  contumely  and 
disrespect,  by  insult,  by  covert  allusions  to  Scrog^ 
and  Jeffries — ^judges  of  infamous  repute — as  if  m 
days  when  such  a  spirit  as  theirs  animated  the 
administration  of  justice  the  learned  counsel  would 
not  have  been  quickly  laid  by  the  heels  and  put  to 
silence."  Also,  "  (Gentlemen,  I  will  undertake  to 
say  that  no  three  judges  ever  sat  upon  this  bench 
or  any  other  to  whom  the  liberties  of  the  Bar  were 
more  dear  or  more  sacred  than  they  are  to  my 
learned  colleagues  and  myself.  We  know  too  well 
that  the  freedom  of  the  Bar  is  essential  to  the 
administration  of  justice.  We  know  that  it  would 
be  an  ill  day  indeed  for  this  country  if  the  freedom 
of  the  Bar  were  ever  interfered  with.  It  may  be  that 
it  was  here  abused,  but  this  is  a  rare,  a  singular 
exception,  which  perhaps  only  proves  the  rule. 
We  did  not  interfere  with  the  privileges  of  the  Bar. 
We  wished  to  check  the  licence  of  unscrupulous 
abuse — to  restrain  that  which,  instead  of  being 
fair,  legitimate  argument,  amounted  to  misstate- 
ment, misrepresentation,  and  slander."  Again: 
"  There  never  was  in  the  history  of  jurisprudence 
a  case  in  which  such  an  amount  of  imputation 
and  invective  had  been  used  before,  and  I  sincerely 
hope  there  never  will  be  another.  Although  the 
prosecution  has  been  instituted  by  her  Majesty's 
Grovemment  and  carried  on  on  behalf  of  the 
Crown,  you  have  been  told  that  every  one  con- 
nected with  it,  from  the  highest  to  the  lowest, 
coun^tel,  solicitors,  clerks,  detectives — everybody 
is  engaged  in  a  foul  conspiracy — has  resorted  to 
the  most  abominable  moans  in  order  to  corimpt 
witnesses,  against  whom  I  should  imagine  that 
nothing  was  to  be  said,  except  this,  that  they 
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might  have  been  mistaken  in  the  evidence  they 
gave — have  been  charged  with  taking  bribes  and 
committing  perjary.  Imputations  of  this  kind 
are  thrown  out  right  and  left.  One  man  is  called 
a  felon,  against  whom  there  is  no  more  reason  for 
bringing  sach  a  charge  than  against  any  of  us." 
His  lordship  also  said :  "  Who  could  conceive  it 
possible  that  such  vile  imputations  could  have 
been  brought  forward  in  a  court  of  justice  P  "  and 
added,  "  I  once,  on  a  particular  occasion  referred 
to  by  the  learned  counsel,  attempted  to  draw  a 
distinction  between  that  which  was  legitimate  and 
that  which  was  forbidden  in  advocacy,  and  I 
illustrated  the  distinction  between  the /cm  and  the 
nefas  of  advocacy  bv  referring  to  the  difference 
between  the  sword  of  the  warrior  and  the  dagger 
of  the  assassin.'*  His  lordship  went  on  to  say : 
**  That  the  learned  counsel  for  the  defendant  should 
begin  by  citing  with  approbation  that  expression 
of  my  opinion,  and  end  by  exhibiting  all,  nay 
much  more  than  all,  the  nefas  of  advocacy,  I  must 
say  surprised  and  astonished  me  beyond  measure." 
Another  passage  was, — "  The  authorities  of  Stony- 
hurst  are  accused  upon  no  ground  of  any  sort  or 
kind  with  not  teaching  morality  to  their  students, 
and,  with  the  design  of  corrupting  their  minds, 
they  are  said  to  have  adopted  a  system  under 
which  youths  are  brought  up  to  be  men  with  the 
minds  of  women,  with  a  covered  hint  at  abomina- 
tions half  revealed,  but  from  which  one  recoils 
and  shudders,  and  all  this  with  no  more  founda- 
tion than  if  the  imputation  had  been  brought 
against  the  authorities  of  Eton,  Westminster,  or 
any  other  of  our  great  schools."  Then  the  Lord 
Chief  Justice  went  on  to  say,  "The  dead  are 
served  in  the  same  way.  Lady  Doughty  is 
charged  with  hypocrisy,  because,  as  it  is  alleged, 
having  discovered  that  her  nephew  had  attempted 
the  honour  of  her  daughter,  and  had  succeeded  in 
that  attempt,  she  showed  him  to  the  door  with 
bland  smiles  and  with  honeyed  words." 

BLA.CKBUBN,  J. — As  to  this  latter  part  of  the  case 
we  can  give  judgment  at  once.  As  to  the  other 
part  of  it, "although  none  of  us  entertain  any  doubt 
as  to  the  grounds  upon  which  alone  it  would  be 
proper  to  grant  a  rule,  yet,  as  they  may  be  of 
general  importance  in  future  cases,  we  will  give 
our  judgment  on  a  future  day  in  words  more  con- 
cise than  we  could  use  on  the  spur  of  the  moment. 
As  to  the  last  point,  however,  I  entertain  no  doubt 
at  all.  It  is  said  that  the  conduct  of  the  trial  was 
such  as  to  render  the  verdict  unsatisfactory.  The 
ground  put  principally  by  defendant's  counsel  was 
this :  He  said,  and  no  doubt  truly,  that  remarks  of 
great  severity  were  made  by  the  judge  upon  the 
conduct  of  tbe  counsel,  which  were  calculated  to 
influence  the  jury  unfavourably  to  the  defendant ; 
but  those  remarks  were  intended  to  counteract  the 
evil  effect  which,  what  the  court  considered  to  be 
the  improper  conduct  of  counsel  might  have  upon 
the  jury.  It  is  quite  true  that  when  a  judge  ani- 
madverts on  the  conduct  of  counsel  it  has  an  effect 
damaging  to  the  interests  of  his  client ;  but  it  is 
not  the  exercise  of  an  undue  influence.  The  jury, 
who  have  heard  all  the  evidence,  are  able  to  judge 
for  themselves.  Perhaps  they  cannot  help  con- 
necting the  conduct  of  counsel  with  the  case  he 
represents ;  but  a  client  must  suffer  to  some  extent 
if  he  employs  an  injudicious  or  improper  counsel. 
This  is  no  ground  for  a  new  trial.  I  did  not  read 
all  that  was  reported  in  the  newspapers  about  the 
trial,  but,  as  far  as  I  know  the  facts,  what  fell  from 


the  judge  was  not  only  well  deserved,  but  rightly 
said,  and  although  it  might  be  damaging  to  the 
defendant,  yet  I  cannot  think  it  had  an  undue  or 
improper  effect  upon  the  jury.  It  is  quite  clear 
that  on  this  ground  no  rule  can  be  granted. 

QuAiN,  J. — I  am  quite  of  the  same  opinion.  On 
the  last  point  no  grounds  have  been  shown  for  a 
new  trial.  I  am  one  of  those  who  did  not  read  the 
Tichborne  trial,  neither  the  speeches,  nor  the 
summing  up.  I  could  not  help  hearing  of  the  case, 
but  I  had  no  judicial  knowlege  of  it  from  beginning^ 
to  end.  I  therefore  decide  exclusively  on  what 
Dr.  Kenealy  has  laid  before  the  court.  He  says 
imputation/  on  himeelf  personally  were  so  strong 
and  exaggerated  that  they  had  an  undue  influence 
on  his  client ;  but  we  have  heard  that  the  other 
two  judges  are  of  opinion  that  the  observations  of 
the  Lord  Chief  Justice  were  deserved  by  the  line 
of  conduct  which  he  adopted,  and  we  must 
remember  that  the  jury  not  only  heard  the 
language  but  witnessed  the  demeanour  of  the 
learned  counsel.  I  agree  with  my  brother  Black- 
burn that  the  verdict  cannot  be  set  aside  on  this 
ground. 

Lush,  J. — I  entirely  concur  with  my  learned 
brothers.  I  think  that  the  language  of  the  Lord 
Chief  Justice  was  not  stronger  than  the  occasion 
required.  I  had  reason  myself  several  times  durins 
the  trial  to  make  appeals  to  the  defendant's  counsd 
and  I  felt,  as  the  Lord  Chief  Justice  did,  that  a 
censure  with  regard  to  him  was  demanded  from  the 
bench,  and  the  jury  could  not  have  been  unduly 
influenced  by  such  censure.  Not  only  is  there  not 
a  single  observation  of  his  lordship  which  I  did 
not  Mopt,  but  I  regretted  he  did  not  say  more, 
and  I  adhere  to  the  same  opinion  still. 

CocKBURN,  C.J. — I  only  wish  to  add  the  expres- 
sion of  my  sincere  regret  that  I  should  have  had  to 
state  anything  which  should  appear  to  have  been 
harsh  or  ungenerous  or  unkind  to  the  learned 
counsel.  I  will  not  add  anything  now  that  would 
savour  at  all  of  that  character.  I  only  hope  that 
this  is  the  last  time  we  shall  ever  have  any  differ- 
ence or  dispute  between  the  Bench  and  the  Bar. 

Cur,  adv,  vidi. 

April  29. — Blackburn,  J.,  delivered  the  judg- 
ment of  the  court.  (Cockbum,  C.  J.,  Blackburn, 
Lush  and  Quain,  JJ.) — In  this  case  an  indictment 
was  found  by  the  grand  jury  in  the  Central  Criminal 
Court  for  perjury,  committed  within  the  jurisdic- 
tion of  the  Central  Criminal  Court.  It  was  re- 
moved into  this  court  by  a  writ  of  certiorari,  which, 
as  required  by  stat.  9  a  10  Yict.  c.  24,  a.  3,  speci- 
fied Middlesex  as  the  county  in  which  it  should  be 
tried.  On  the  application  of  the  Attorney-General, 
it  was  ordered  that  the  trial  should  be  at  bar.  This 
court  in  Hilary  Term,  under  stat.  11  Greo.  4  &  1 
Will.  4,  c.  70,  s.  7,  appointed  the  case  to  be  tried  on 
the  23rd  April  1873  ^being  a  day  in  Easter  Term), 
and  every  day  up  to  and  inclusive  of  the  Ist  Nov. 
1873,  being  the  day  before  the  first  day  of  Michael- 
mas Term ;  and  further  ordered  that  in  case  the 
trial  should  not  terminate  on  or  before  the  Ist 
Nov.  the  further  trial  should  be  adjourned  till 
Michaelmas  Term  next,  and  be  thereafter  con- 
tinued at  such  times  as  the  court  should  then 
direct.  The  jury  was  taken  from  the  county  of 
Middlesex,  and  tbe  trial  at  bar  commenced.  The 
court  did  not  sit  continuously,  but  adjourned 
noc  only  over  Sundays  and  holidays,  but  also 
over  days  included  in  this  period  on  which  it 
1  might  have  sat.    And,  in  particular,  there  was 
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an  adjournment  from  the  Slat  Oct.  1873,  to  the 
17th  ]Noy.  1873,  which  was  a  day  in  Michaelmas 
Term.  To  this  last  adjournment  the  defendant's 
counsel  objected,  and  tne  court  adjourned  with- 
out any  consent.  The  trial  having  been  pro- 
tracted, this  court  in  Michaelmas  Term,  1873, 
made  a  second  order,  appointing  every  day  up  to 
Michaelmas  Term,  1874,  for  the  trial.    The  trial 

Srooeeded,  and  on  the  28th  February,  1874,  a 
ay  in  the  vacation  before  this  Term,  the  defend- 
ant was  found  guilty,  and  the  cburt  then  passed 
aentenoe  on  him  of  penal  servitude  on  each 
count.  Within  the  first  four  days  of  this  Term 
the  counsel  for  the  defendant  moved  for  a  rule  niei 
for  a  new  trial,  or  to  arrest  judgment,  or  for  a  venire 
de  novo,  on  grounds  which  will  be  presently  noticed, 
most  of  the  objections  baring  been  taken  and 
disposed  of  during  the  trial  at  bar.  It  must  not 
be  supposed  that  by  entertaining  the  motion  for 
a  new  trial  we  express  any  opinion  as  to  the  com- 
petency of  the  court  to  re-hear  and  reconsider  points 
of  law  already  decided  by  the  same  pourt  when 
sitting  at  bar.  It  will  be  time  to  decide  this 
point  when  it  becomes  necessary  to  do  so,  but  we 
are  desirous  of  guarding  ourselves  against  any 
interference  in  favour  of  such  a  proposition  from 
the  fact  of  our  having  heard  this  application.  We 
are  all  of  opinion  that  no  ground  whatever  has 
been  shown  for  doubting  that  the  proceedings, 
from  first  to  last,  have  been  perfectly  regular,  that 
the  verdict  was  properly  obtained,  and  is  quite 
satisfactory,  and  that  the  sentence  was  properly 
passed  by  the  court  sitting  in  banco  on  a  day 
which,  by  7  Geo.  4  A  1  Will.  4,  c.  70,  s.  7,  was 
for  the  purposes  of  this  trial  at  bar  to  be  taken  to 
be  part  of  the  preceding  term,  viz.,  Hilary  Term, 
1874.  We  pronounced  at  once  our  reasons  for 
saying  that  there  was  no  colour  for  the  motion  for 
a  new  trial  on  the  ground  that  the  verdict  was 
unsatisfactory  on  account  of  the  way  in  which  it 
was  obtainea.  On  the  other  grounds  we  post- 
poned giving  our  reasons,  not  from  any  doubt 
entertained  bv  any  member  of  the  court,  but 
because,  this  oeing  in  some  respects  a  nevr  case, 
we  were  desirous  of  expressing  our  reasons  pre- 
cisely, so  as  to  be  an  assistance  to  our  suc- 
cessors if  a  similar  case  should  occur  again. 
We  now  proceed  to  deal  with  the  applicant's  objec- 
tions, made  as  they  arose  in  order  of  date,  without 
regard  to  the  order  in  which  the  counsel  put  them 
forward.  The  indictment,  as  already  stated,  was 
preferred  in  the  Central  Criminal  Coart,  a  new 
court  created  by  statute  4  &  5  Will.  4,  c.  36,  with 
a  jurisdiction  including  the  City  of  London,  the 
county  of  Middlesex,  and  parts  of  the  counties'  of 
JBssex,  Kent,  and  Surrey.  The  grand  jury  in 
that  court  had  jurisdiction  to  find  a  bill  for  offences 
committed  within  any  part  of  their  jurisdiction. 
Trials  in  the  Central  Criminal  Court  are  by  the 
4th  section  to  be  by  juries  "  taken  wholly  from  the 
said  city  or  the  said  counties,  or  taken  indiscrimi- 
nately from  the  said  city  and  the  said  counties." 
The  certiora/ri  is  not  taken  away,  and  therefore  an 
indictment  found  in  the  Central  Criminal  Court 
may  be  removed  into  the  Court  of  Queen's  Bench, 
and  may  be  there  tried,  but  the  original  Act  does 
not  contain  any  express  provision  as  to  the  man- 
ner in  which  the  jury  are  to  be  summoned  in  the 
Queen*8  Bench.  As  the  issue  to  be  tried  is 
whether  the  offence  charfired  by  the  indictment 
was  committed  within  the  jurisdiction  of  the  Cen- 
tral Criminal  Court,  it  may  on  the  trial  of  any 


indictment  appear. that  the  offence  was  committed 
in  anj  one  of  the  five  counties  out  of  which  that 
district  is  formed ;  and  it  did,  in  fact,  appear  in 
the  trial  of  the  case  now  before  us  that  the  per> 
juries  assigned  in  one  count  were  in  respect  of  an 
oath  taken  in  Chancery  within  the  City  of  Lon- 
don, and  that  the  perjuries  assigned  in  the  other 
count  were  in  respect  of  an  oath  taken  in  the 
Court  of  Common  Pleas  in  Middlesex.  On  this 
it  was  contended  that  the  venire  summoning  a 
jury  from  Middlesex  was  originally  wrong ;  or,  at 
least,  that  when  it  appeared  that  one  of  the 
offences  charged  took  place  in  London,  the  court 
should  have  ruled  that  the  Middlesex  juries  could 
not  try  that  offence.  But  the  Legislature  has, 
by  a  subsequent  enactment,  foreseen  and  provided 
for  this  difficulty.  Statute  9  &  10  Vict.  c.  24, 
s.  3,  is  as  follows  : — "  And  whereas  doubts  have 
been  raised  as  to  the  proper  place  of  trial,  where 
indictments  have  been  removed  by  writ  of 
certiorari  from  the  Central  Criminal  Court  into 
the  Court  of  Queen's  Bench,  be  it  enacted  that 
no  writ  of  certiorari  for  removing  an  indictment 
from  the  said  Central  Criminal  Court  shall  specify 
the  county  or  jurisdiction  in  which  the  cause  shall 
be  tried,  and  a  jury  shall  be  summoned  and  the 
trial  proceed  in  the  same  manner  in  all  re- 
spects as  if  the  indictment  had  been  originally 
prepiured  in  that  county  or  jurisdiction."  We 
cannot  doubt  that  the  true  construction  of  the 
statute  is  that  the  Court  of  Queen's  Bench  shall 
have  discretion  to  name  in  the  certiorari  the 
county  or  jurisdiction  in  which  the  trial  is  to 
take  place,  and  that  by  the  jurors  from  the 
jurisdiction  named,  the  same  issues  shall  be  tried 
that  would  have  been  tried  in  the  Central 
Criminal  Court,  had  the  indictment  not  been 
removed.  These  objections  therefore  fail.  The 
next  objection  relates  to  the  order  of  the  court 
made  in  Hilary  Term,  1873,  directing  that  a  num- 
ber of  days  should  be  appointed  for  the  trial  ex- 
tending beyond  the  then  next  term,  and  the  long 
period  then  appointed  having  proved  too  short, 
a  second  order  was  made  in  Michaelmas  TeruL. 
1873,  appointing  further  davs.  It  was  contended 
that  a  trial  at  Bar,  if  it  could  be  protracted  beyond 
the  first  vacation  after  it  began,  must  necessarily 
fail.  It  is  a  sufficient  answer  to  cite  the  words  of 
the  Stat.  11  Geo.  4  A  1  Will.  4,  c.  70,  s.  7:— 
*'  If  a  trial  at  bar  should  be  directed  by  any 
of  the  said  courts,  it  shall  be  competent  for 
the  judges  of  such  courts  to  appoint  such  day 
or  days  for  the  trial  thereof  as  they  shall 
think  fit ;  and  the  time  so  appointed,  if  in  vacation, 
shall,  for  the  purposes  of  such  trial,  be  deemed,  and 
taken  to  be,  a  part  of  the  preceding  term."  It  is 
impossible,  to  use  words  more  clearly  declaring  that 
the  court  should  have  the  most  absolute  discretion 
to  appoint  such  days  as  they  should  think  fit  for 
trial ;  and  there  is  nothing  either  in  the  object  of 
the  enactment,  or  the  language  used,  to  require 
either  that  this  power  should  be  exercised  once  for 
all,  or  that  it  should  be  limited  to  an  appointment  of 
days  in  the  vacation  next  succeeding  the  term  in 
which  the  order  was  made.  It  was  then  contended 
that  the  adjournment  of  the  court  vitiated  the 
whole  proceedings.  It  is  scarcely  possible  to 
suppose  that  this  objection  was  seriously  made. 
The  court  was  sitting  on  a  day  which,  for  the  pur- 
pose of  the  trial,  was  to  be  taken  as  part  of  the 
then  preceding  Term.  It  is  incident  to  a  trial  that 
I  the  court  may,  for  sufficient  reason,  adjourn  it,  and 
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and  sbonld  pay  the  remainder  of  such  sum  of  one 
hundred  and  forty  pounds  to  and  for  the  use  of 
the  said  John  Whittaker,  and  the  jurors  aforesaid 
upon  their  oath  aforesaid  do  further  present  that 
the  said  Thomas  Cooper  having  on  the  day  and 

?ear  aforesaid,  received  from  the  said  Martha 
'aylor,  the  said  sum  of  one  hundred  and  forty 
pounds,  on  the  deed  ahd  valuable  security  above 
mentioned  unlawfully,  fraudulently,  in  violation  of 
good  faith,  and  contrary  to  the  purpose,  intent,  and 
object  with  which  such  valuable  security  had  been 
so  intrusted  to  him  as  aforesaid,  did  convert  to  his 
own  use  and  benefit  a  certain  part  of  the  proceeds 
thereof,  to  wit  the  sum  of  eighty  pounds,  against 
the  form  of  the  statute,  &c. 

The  facts  so  &r  as  they  are  material  to  the  ques- 
tions submitted  to  the  Court  were  these : 

A  Mr.  John  Whittaker  had  before  1867  obtained 
a  loan  of  501.  from  a  Mr.  Dewsbnry  on  a  deposit  of 
title-deeds  to  some  leasehold  property.  In  conse- 
quence of  Whittaker's  wish  for  a  further  loan, 
tne  defendant  in  1867  obtained  140Z.  from  a  Miss. 
Tavlor,  and  prepared  and  handed  to  her  brother- 
in-law,  who  acted  for  her,  a  mortga^-deed,  secur- 
ing the  1402.  Out  of  the  money  which  defendant 
was  to  receive  he  was  to  pay  off  Dewsbury  and 

Sij  the  balance  to  Whittaker.  He  did  not  pay 
ewsbu]^,  and  he  only  paid  Whittaker  601.,  on 
which  Whittaker  paid  him  interest,  while  he, 
defendant,  without  Whittaker's  knowledge  paid 
the  mortgagees'  interest  on  the  1402.,  WliittaKer, 
being  also  ignorant,  at  all  events  for  some  years, 
that  defendant  had  obtained  so  much  as  l^OZ. 
Allowing  lOL  for  the  preparaton  of  the  mortgage- 
deed,  which  defendant  B  brother  and  former  partner 
said  was  a  fair  sum,  the  defendant  would  have  70Z. 
of  Whittaker's  in  his  possession,  less  the  difference 
of  interest  which  he  paid  without  authority. 

Defendant's  counsel  contended  that  there  was 
another  302.  paid  to  Whittaker  which  would  reduce 
the  sum  to  402.,  but  the  evidence  preponderated 
greatly  against  this. 

A  good  many  letters  were  put  in  to  show  the 
defendant's  conduct  in  the  matter,  but  with  these 
the  Court  need  not  be  troubled. 

After  reading  to  them  the  material  parts  of  the 
evidence,  I  told  the  jury  that  if  they  were  satisfied 
without  reasonable  doubt,  that  the  defendant 
received  the  1402.  from  Whittaker,  and  in  violation 
of  good  faith,  and  fraudulently  converted  to  his 
own  use  a  substantial  part  of  the  money  which 
they  considered  he  should  have  paid  to  Whittaker, 
and  to  Dewsbury  for  him,  they  should  find  him 
guilty ;  otherwise  not. 

The  jury  found  a  verdict  of  guilty. 

it  must  be  taken  by  the  court:  1st,  that 
there  were  no  directions  in  writing  to  the 
defendant  to  apply  the  money  or  any  part  of 
the  proceeds  of  the  deed  to  any  purpose;  2nd, 
that  defendant  was  entrusted  with  the  mortgage 
deed  with  authority  to  hand  it  over  to  the  mort- 
gagee or  her  agent  on  receipt  of  the  mortgage- 
money  which  was  to  be  paid  to  Dewsbury 
and  Whittaker,  less  costs  of  preparing  deed ; 
3rd,  that  defendant  received  1402.  for  Whittaker's 
use ,  and  in  violation  of  good  faith  and  con- 
trary to  the  purpose  for  which  such  deed  and 
money  were  entrusted  to  him,  converted  a  sub- 
stantial part  of  the  money  to  his  own  use. 

I  respited  the  judgment  and  allowed  the 'defen- 
dant to  go  out  on  bail  (to  be  fixed  by  magistrates) 
to  appear  for  judgment  if  required. 


The  question  for  the  Court  is  —  does  thel 
offence  committed  by  the  defendant  come  within 
either  or  both  the  sections  above  named,  viz.,  the 
75th  and  76th  sections. 

If  within  both  or  either  of  them,  the  conviction 
to  be  aj£rmed,  if  not  within  either  a  verdict  of 
not  guilty  to  be  entered. 

13th  April,  1874.         (Signed)    W.  R.  Grovb. 

Bowen,  Q.C.  {E.  J.  Durm  with  him)  for  the  pri- 
soner.— The  conviction  cannot  be  sustained.  The 
case  is  not  within  the  langpiage  of  either  section 
of  the  statute.  [He  was  then  stopped  by  the 
court.] 

Torr,  Q.C.,  in  supf>ort  of  the  conviction. — ^The 
first  count  of  the  indicfcment  is  framed  upon  the 
76th  section  of  the  24  &  25  Yict.  c.  76,  which 
enacts  that  "  whosoever,  being  a  banker,  merchant, 
broker,  attorney,  or  agent,  and  beine  entrusted 
with  the  property  of  any  other  person  K>r  safe  cus- 
tody, shall,  with  intent  to  defraud,  sell,  negotiate, 
transfer,  pledge,  or  in  any  manner  convert  or 
appropriate  the  same  or  any  part  thereof  to  or  for 
his  own  use  or  benefit,  &c.,  shall  be  guilty  of  a 
misdemeanor."  Here  the  defendant  got  the 
money  from  Miss  Taylor  to  hold  safely  until  he 
had  fulfilled  her  injunctions  to  pay  off  Dewsbnry, 
and  pay  the  balance  to  Whittaker.  [Blac&burk, 
J. — ^The  defendant  did  not  fraudulently  dispose  of 
the  mortgage  security.  Lord  CoLEaiBOE,  C.J. — ^And 
it  cannot  be  said  that  the  money  was  entrusted  to 
him  for  safe  custody.]  The  second  count  is  framed 
upon  the  75th  section,  which  enacts  that  "  whoso- 
ever having  been  entrusted  as  a  banker,  mer- 
chant, broker,  attorney,  or  other  agent  with  any 
money  or  security  for  the  payment  of  money  with 
any  direction  in  writing  to  apply,  pay,  or  deliver 
such  money  or  security  or  any  part  tnereof,  or  the 
proceeds  or  any  part  of  the  proceeds  of  such  secu- 
rity for  anjr  purpose  or  to  any  person  specified  in 
such  direction,  shall  in  violation  of  good  faith,  and 
contrary  to  the  terms  of  such  direction,  convert  to 
his  own  use  or  benefit,  or  the  nse,  &c.,  such  money, 
security,  or  proceeds,  or  any  part  thereof  re- 
spectively ;  and  whosoever,  having  been  en- 
trusted as  banker,  merchant,  broker,  attorney,  or 
other  agent,  with  any  chattel  or  valuable  secu- 
rity, or  any  power  of  attorney  for  the  sale  or 
transfer  of  any  share  or  interest  in  any  public 
stock  or  fund,  &o,,  for  safe  custody  or  for  any 
special  purpose,  without  any  authority  to  sell, 
negotiate,  transfer,  or  pledge,  shall  in  violation  of 
good  faith,  and  contrary  to  the  object  or  purpose 
for  which  such  chattel,  securityi  or  power  of 
attorney  shall  have  been  intrusted  to  him  to  sell, 
negotiate,  transfer,  pledge,  or  in  any  manner  con- 
vert to  his  own  use  or  benefit,  &c.,  such  chattel  or 
security,  or  the  proceeds  of  the  same,  or  any  part 
thereof  or  the  share  or  interest  in  the  stock  or 
fund  to  which  such  power  of  attorney  shall  relate, 
or  any  part  thereof,  shall  be  guilty  of  a  mis- 
demeanor." The  defendant  is  Drought  within 
that  provision  by  the  facts,  for  he  was  intrusted 
with  the  mortgage  deed  to  hand  it  over  to  Miss 
Taylor  on  receipt  of  the  mprt^ftge  money  which 
was  to  be  paid  to  Dewsbury  and  Whittaker.  ^  [Lord 
Coleridge,  C.  J. — He  was  not  intrusted  with  the 
proceeds  of  an  improperly  pledged  mortgage  deed.] 
The  case  falls  witnin  the  second  part  of  the  enact- 
ment in  sect.  75.  [Pigott  B.— N o.  The  founda- 
tion of  the  offence  is  that  the  defendant  must  have 
without  authority  improperly  transferred  or 
pledged  a  chattel  or  security  intrusted  to  him  for 
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safe  custody  or  some  special  purpose.  If  he  had 
been  indicted  ander  sect.  3  for  converting  to  his 
own  use  property  bailed  to  him,  I  am  inclined 
to  think  he  might  have  been  convicted.  Black- 
BTSKS  J. — This  money  was  not  the  proceeds  of  a 
chattel  converted  contrary  to  good  faith.] 

Lord  OoLEBiDOS,  G.J. — ^I  am  of  opinion  that  the 
cx>nviction  should  be  quashed.  The  indictment  is 
£ramed  under  two  sections  of  the  24  &  25  Vict.  c. 
96,  and  consists  of  two  counts,  the  first  framed 
upon  the  76th  section,  and  the  second  upon  the 
7oth  section.  The  first  count  upon  the  76th  section 
is  out  of  the  question,  because  the  defendant  has 
not  improperly  dealt  with  any  property  entrusted 
to  him  for  safe  custody  within  the  meaning  of  that 
.section.  Then  the  second  count  is  framed  upon 
the  7^th  section,  which  seems  to  consist  of  two 
parts :  the  first  part  relates  to  the  case  of  a  banker, 
merchant,  broker,  attorney,  or  other  agent  en- 
trusted with  any  money  or  security  for  the  pay- 
ment of  money  with  any  direction  in  writing  to 
apply,  pay,  or  deliver  such  money  or  security,  or 
any  part  thereof,  for  any  purpose  or  to  any  person 
specified  in  such  direction  who  shall  in  violation  of 

good  faith  and  contrary  to  the  terms  of  such 
irection,  convert  the  same  to  his  own  use  or 
benefit.  Now  this  case  is  not  within  that  part  of 
the  section,  for  here  there  is  no  direction  in  writing 
to  apply,  pay,  or  deliver  the  money  and  security 
Then  is  tub  case  within  the  second  part  of  the 
section P  This  is,  "Whosoever  having  been  in- 
trusted as  banker,  merchant,  broker,  attorney,  or 
other  agent  with  any  chattel  or  valuable  security 
or  any  power  of  attorney  for  the  sale  or  tranfer  of 
any  share  or  interest  in  any  public  stock  or  fund 
for  safe  custody,  or  for  any  special  purpose,  without 
any  authority  to  sell,  negotiate,  transfer  or  pledge, 
shall  in  violation  of  good  faith  and  contrary  to  tne 
object  or  purpose  for  which  such  chattel,  security, 
or  power  of  attorney  shall  have  been  intrusted, 
sell,  negotiate,  &c.,  or  in  any  manner  convert 
to  his  own  use  or  benefit,  such  chattel  or  security 
or  the  proceeds  of  the  same,  <&c."  Now  these  are 
the  factB :  the  defendant,  as  attorney  for  Whitaker, 
had  obtained  from  Miss  Taylor  a  sum  of  money 
advanced  by  her  on  mortgage  with  which  to  pay 
off  Dewsbury's  prior  advance,  and  to  pay  over  the 
balance  to  Whitaker.  The  mortgage  deed  was 
Miss  Taylor's,  and  the  moneys  in  a  certain  sense 
the  moneys  of  Dewsbury  and  Whitaker.  The 
mortgage  deed  was  properly  drawn  and  delivered 
to  Miss  Taylor,  but  the  defendant  misappropriated 
part  of  the  monies  advanced  by  Miss  Taylor  on 
the  mor8gage.  Bat  those  monies  were  not  the 
proceeds  of  the  mortfirage  improperly  converted 
within  the .  meaning  of  this  enactment,  which 
means  shall  convert  either  a  security  or  money 
intrusted  to  him  for  safe  custody  or  for  any  special 
purpose.  The  defendant  therefore  is  not  brought 
within  the  words  of  the  enactment,  and  the  con- 
viction must  be  quashed. 
The  rest  of  the  Court  concurring. 

Conviction  qxtaahed. 

Attorney  for  the  Prosecutor,  Nordon,  Liverpool. 

Attorney  for  the  Defendant,  Sherratt,  Kidsgrove. 


HOUSE   OF   LOBD8. 

Beported  by  C.  £.  Maldeh,  Eaq.,  BarriBt6r*at-Law. 


Apra  16  and  17, 1874. 

(Before  the   Lord  Chancellor  (Cairns),  Lord 
Chelmsford,  and  Lord  Selborne.) 

Macbeth  and  others  v.  Ashley  and  others. 

ON  APPEAL  PBOM  THE  FIRST  DIVISION  OF  THE    COURT 
OF  SESSION  IN  SCOTLAND. 

Licensing  Ada  {Scotlcmd) — 16  ^  17  VicL  c.  67,  s.  11 
—25  ^26  Vict,  c.  35,  s.  2—*' Parti&ida/r  locality 
within  any  county,  district,  or  burgh  " — Hours  of 
closing. 

The  Act  25  ^  26  Vict,  c.  S5j  fixes  the  hours  for  open- 
ing  and  dosing  licensed  houses  in  ScoUund  ai 
eight  m  the  morning  and  eleven  at  night;  and 
by  sect  2,  gives  power  to  the  licenrsing  magistrates, 
at  thevr  discrdvon,  to  vary  those  hours  **  in  any 
particular  loccdity  within  any  county,  district,  or 
burgh  requiring  other  hours  for  opening  or 
closvng," 

The  Tnagistrates  of  B,  defined  by  meUs  and  bounds 
a  certain  part  of  their  burgh,  which  in  fact  in* 
duded  aU  the  licensed  houses  therein,  and  'passed 
a  resolution  to  the  effect  thai  the  particular  hcality 
80  defined  required  that  the  licensed  houses  in  it 
should  be  closed  at  ten  at  night,  and  inserted  that 
hour  in  the  certificates  which  they  granted : 

Held,  thoit  the  resolution  was  uUra  vires,  and  an 
evasion  of  the  statute,  for  the  Ad  gave  them  a  dis- 
cretion to  seled  a  portion  of  the  whoU  district,  a^id 
it  was  contrary  both  to  the  spirit  and  letter  to 
apply  an  exceptional  rule  to  what  was  virtually 
the  whole  burgh. 

This  was  an  appeal  from  a  decision  of  the  first  di- 
vision of  the  Court  of  Session  in  Scotland  (the 
Lord  President  Inglis,  Lord  Deas,  and  Lord  Jer- 
viswoode;  Lord  Ardmillan  dubitante),  delivered 
on  the  20th  June  1873,  in  favour  of  the  respon- 
dents, reversing  the  decision  of  the  Lord  Ordinary 
(Lord  Grifford)  in  favour  of  the  appellants. 

The  appellants  were  the  magistrates  of  the  burgh 
of  Bothesay ;  the  respondents  were  the  four  prin- 
cipal hotelkeepers  in  that  town ;  and  the  question 
raised  in  the  action  was,  whether  the  appellants, 
in  resolving  at  their  meeting  for  granting  and  re- 
newing publicans*  certificates,  held  on  the  15th 
April  1872,  "  that  in  the  particular  locality  within 
the  burgh,  situated  within  the  following  limits 
(specifying  them),  other  hours  are  required  for 
closing  inns  and  hotels  and  public-houses  than 
those  specified  in  the  forms  of  certificate  in  sche- 
dule A  annexed  to  the  Act  (25  &  26  Vict.  c.  35), 
applicable  thereto,"  and  in  granting  certain  certi- 
ficates, in  the  terms  of  this  resolution,  had  gone 
beyond  the  powers  conferred  upon  them  by  the 
Public-houses  Acts. 

The  Acts  which  regulate  public-houses  and  the 
granting  of  publicans^  certificates  in  Scotland,  are 
the  Acts  9  Geo.  4,  c.  68,  16  &  17  Vict.  c.  67,  and 
25  &  26  Vict.  c.  35. 

The  only  provision  as  to  the  hours  for  keeping 
open  public-houses,  in  9  Geo.  4,  c.  58,  is  contained 
in  the  form  of  certificate,  which  provides  that  the 
hotel,  inn,  or  public-house  shall  not  be  kept  open 
during  the  hours  of  service  on  Sundays,  nor  "  at 
unseasonable  hours  "  on  other  days. 

Sect.  11  of  16  &  17  Vict.  c.  67,  provides,  "  that 
in  localities  reauiring  other  hours  tor  opening  and 
closing  public-noases,  inns,  and  hotels,  than  those 
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was  passed.  The  connsel  for  the  defeildants  as- 
signed  thirty-three  grounds  of  error,  some  of 
wnich  were  very  serious,  and  on  one  of  which  the 
judgment  was  reversed.  But  many  were  frivo- 
lous, and  among  those  were  the  20th  objection 
"  that  there  was  not  any  proper  continuance  from 
the  time  when  the  verdict  was  given  to  the  fol- 
lowing Term  when  the  judgment  was  pronounced." 
The  House  of  Lords  had  to  determine  for  the  first 
time  whether  this  objection  was  good,  and  what- 
ever might  have  been  the  judgment  if  there  had 
been  a  long  series  of  precedents,  determining  that 
the  absence  of  a  formal  entry  was  fatal,  it  is  ob- 
vious that  there  could  be  but  one  decision  when  it 
was  a  case  of  the  first  impression.  The  House 
thought  fit  to  ask  the  judges,  amongst  other 
questions,  whether  this  was  a  good  ground  for 
reversing  the  judgment.  The  unanimous  answer 
of  the  jud|;e8,  delivered  by  Chief  Justice  Tindal, 
was  that  it  was  not,  and  the  judgment  of  the 
House  was  that  it  was  not.  But  in  delivering  the 
reason  for  that  judgment,  Chief  Justice  Tindal 
does  undoubtedly,  at  page  250  of  the  report,  state 
as  the  ground  of  his  judgment  that  the  dav  ap- 
pointed was  a  day  in  term  for  the  purpose  or  tne 
trial,  which  no  one  doubts,  but  he  assumes  that 
the  trial  means  in  the  statute  the  taking  of  the 


verdict  and  nothing  more.  He  gives  no  reasons 
for  this  assumption;  it  had  not  oeen  argued  at 
the  bar  of  the  House,  and  it  evidently  waa  not 
much  considered.  If  this  was  part  of  the  roHo 
decidendi  of  the  Lords  in  that  case,  we  should  be 
obliged  to  submit  to  it.  But  the  opinions  of 
jud^^  rendered  to  the  House  are  but  advice  to 
assist  the  House,  as  was  strongly  shown  in  that 
very  case  where  the  Lords  by  a  majority  of  one 
gave  judgment  contrary  to  the  opinions  oi  a  great 
majority  of  the  judges.  But,  though  not  binding 
on  us,  the  opinion  of  such  an  eminent  lawyer  as 
Lord  Chief  Justice  Tindal  is  to  be  treated  with 
^reat  respect,  and  the  more  so  as  all  the  other 
judges  subscribed  to  his  opinion,  giving  this  as  a 
reason.  We  should  not,  therefore,  presume  to 
dissent  from  that  opinion  if  it  were  not  that  we 
find  this  point  was  not  argued,  and  the  opinion 
seems  to  have  been  hastily  adopted  without  oon- 
sidering  the  reasons  which  we  think  would  have 
brought  those  learned  persons  to  an  opposite 
opinion,  and  which  certainly  lead  us  without  any 
doubt  to  hold  that  the  sentence  was  in  this  case 
properly  pronounced.  These  are  all  the  objections 
that  were  made,  and  we  think  that  none  of  them 
are  tenable.  Bute  refiMed.  ' 

Attorney  for  defendant,  B»  Hareaurt, 
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